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FRAND pledges and FRAND royalties

Abstract

Standard essential patent (referred to as SEP) holders make pledges of licensing their SEPs to
the technical standard implementers under fair, reasonable, non-discriminatory (referred to as
FRAND) terms to the SSOs. What are the legal relationship between the SSOs and the technical
standard implementers? At present, most of views indicate that contractual relationships established
between SEP holders and the SSOs, so SEP holders have obligations to license their SEPs to the
technical standard implementers under FRAND terms. However, issues aroused about the
relationships between SEP holders and the technical standard implementers, vary depending on the
legal nature of the FRAND pledges. From comparative law perspective, there are different views on
the judicial trial practice and the scholars’ opinions in the U.S., mainland China and the U.K.
compared and analyzed in this paper.

From comparative law perspective, in the practice of judicial trials in the U.S., mainland China
and the U.K., the courts usually calculate the damages for SEP infringement from reasonable
royalties. The courts in the U.K. calculate reasonable royalty rates by the comparable method and
examine by the top down method; while the courts in the U.S. and mainland China apply the
hypothetical negotiation method to determine reasonable royalty rates. Most of the views indicate
that the timing of applying hypothetical negotiation method is at the time of SEPs included in the
technical standards, and the reference factors should be taken into account varying with the cases.
This paper compares and analyzes the relevant judicial trial practice referees and the scholars’
opinions in the U.S., mainland China and the U.K., and propose suggestions in our country’s law.

Hope to provide references of relevant issues of the standard patent in our judicial trial practice.



Key word : technical standards ~ standard essential patents ~ FRAND pledges ~ reasonable

royalties ~ hypothetical negotiation method
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®Daryl Lim, Standard Essential Patents, Trolls, and the Smartphone Wars: Triangulating the End
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Damien Geradin, The Meaning of “Fair and Reasonable” in the Context of Third-Party
Determination of FRAND Terms,21 GEO. MASON L. REV. 919, 933 (2014).
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61 (2016).
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YLemley & Shapiro supra note 2, at 1993.
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39Aaron G. Fountam Penny L. Prater Maya & Prakash Choksi, Standard-essential Patents and the
RAND Requirement: Recent Decisions on Reasonable and Nondiscriminatory Royalties, 20 NO. 10
CYBERSPACE LAWYER NL 4, 4 (2015).

40Colleen V. Chien & Mark A. Lemley, Patent Holdup, the ITC, and the Public Interest, 98 CORNELL L.
REV. 1, 39 (2012).

41Geradin, supra note28, at 930.



LFEMARRRBL » 10F A MR8 L {1 4 ST 5 2 FRAND i 322 88
o @ ERIER IR SR S L p FRIE R P FREY e 2
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“Stanley M. Besen, Why Royalties for Standard Essential Patents Should Not Be Set by the Courts, 15
CHL.-KENT J. INTELL. PROP. 19, 20-24 (2016).
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“Thomas H. Cotter, Comparative Law and Economics of Standard-Essential Patents and FRAND
Royallties, 22 TEX. INTELL. PROP. L.J. 311, 337-341 (2014).
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Bundesgerichtshof [BGH] [Federal Court of Justice] May 6, 2009, Gewerbllcher Rechtsschutz und
Urheberrecht [GRUR] 747 (749), 2009 (Ger.), translated in 41 INT'L REV. INTELL. PROP. &
COMPETITION L. 369 (2010).
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