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39
See FREDA ADLER, GERHARD O. W. MUELLER & WILLIAMS S. LAUFER, CRIMINAL

JUSTICE 453 (1994).

40
See BARBARA SMITH, ROBERT DAVIS & SUSAN HILLENBRAND, IMPROVING EN-
FORCEMENT OF COURT-ORDERED RESTITUTION: A STUDY OF AMERICAN BAR ASSO-

CIATION CRIMINAL JUSTICE VICTIM WITNESS PROJECT 1-5 (1989).
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41 See Henderson, supra note 3, at 942.

42 See David L. Ronald, Progress in the Victim Reform Movement: No Longer the

Forgotten Victim, 17 PEPP. L. REV. 35, 42 (1989).

43 See Henderson, supra note 3, at 937.

a4 See MARGARET O. HYDE, THE RIGHTS OF VICTIM 4 (1983).

45 See People v. Turco, 515 N.Y.S. 2d 853, 856 (N.Y. App. Div. 1987).

46 See Marlene Young & John Stein, The History of the Crime Victim’s Movement in

the United States, available at http://www.ojp.usdoj.gov/ove/ncvrw/2005/pgéc.
html (last visited: 2012.04.10).

4 See Pub. L. No. 97-291, 96 Stat. 1248, 1258 (1982).
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48 See Senate Report No. 532, 97th Cong., 2d Sess. 30, reprinted in 1982 U.S. Code

Cong. & Admin. News 2536.

49 See 18 U.S.C. § 3579(a)(2) (1982).

50 See Senate Report No. 532, 97th Cong., 2d Sess. 10, reprinted in 1982 U.S. Code
Cong. & Admin. News 2516.

51 See 18 U.S.C. § 3580(e), which provides: “A conviction of a defendant for an of-
fense involving the Act giving rise to restitution under this section shall estop the
defendant from denying the essential allegations of that offense in any subsequent
Federal civil proceeding or State civil proceeding, to the extent consistent with
State law, brought by the victim.” It is now renumbered 18 U.S.C. § 3664(1)
(2002).

52 See Tomlinson v. Lefkowitz, 334 F.2d 262 (5th Cir. 1964); Hyman v. Regenstein,

258 F.2d 502 (5th Cir. 1958).

—144—



—Owf+ =/ B RE A E 23

A% 5 (Victims of Crime Act, VOCA ) M # BUR R %= 7 st B L
W EAES (Crime Victims Fund ) - DUYh By W #50 58 52 1 90 58
ZRFEHREAD  ME—AAOFABE " REEH B, (Crime
Control Act) A7 & & W " 40 5 vk & A M Al S48 (5 7% o ( Victim

%3 See 42 U.S.C. § 10601(b), which provides: “Except as limited by subsection (c) of

this section, there shall be deposited in the Fund—
(1) all fines that are collected from persons convicted of offenses against the United
States except—
(A)fines available for use by the Secretary of the Treasury pursuant to—
(i) section 11(d) of the Endangered Species Act (16 U.S.C. 1540(d)); and
(i1) section 6(d) of the Lacey Act Amendments of 1981 (16 U.S.C. 3375(d));
and
(B) fines to be paid into—
(i) the railroad unemployment insurance account pursuant to the Railroad
Unemployment Insurance Act (45 U.S.C. 351 et seq.);
(i1) the Postal Service Fund pursuant to sections 2601(a)(2) and 2003 of title
39 and for the purposes set forth in section 404(a)(7) of title 39;
(iii) the navigable waters revolving fund pursuant to section 311 of the Fed-
eral Water Pollution Control Act (33 U.S.C. 1321); and
(iv) county public school funds pursuant to section 3613 of title 18;
(2) penalty assessments collected under section 3013 of title 18;
(3) the proceeds of forfeited appearance bonds, bail bonds, and collateral collected
under section 3146 of title 18;
(4) any money ordered to be paid into the Fund under section 3671(c)(2) of title 18;
and
(5) any gifts, bequests, or donations to the Fund from private entities or individuals,
which the Director is hereby authorized to accept for deposit into the Fund, ex-
cept that the Director is not hereby authorized to accept any such gift, bequest,
or donation that—
(A)attaches conditions inconsistent with applicable laws or regulations; or
(B)is conditioned upon or would require the expenditure of appropriated funds
that are not available to the Office for Victims of Crime.”
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%4 See 42 U.S.C. § 10606, which were subsequently repealed by 18 U.S.C. § 3771(a)

providing: “A crime victim has the following rights:

(1) The right to be reasonably protected from the accused.

(2) The right to reasonable, accurate, and timely notice of any public court proceed-
ing, or any parole proceeding, involving the crime or of any release or escape of
the accused.

(3) The right not to be excluded from any such public court proceeding, unless the
court, after receiving clear and convincing evidence, determines that testimony
by the victim would be materially altered if the victim heard other testimony at
that proceeding.

(4) The right to be reasonably heard at any public proceeding in the district court
involving release, plea, sentencing, or any parole proceeding.

(5) The reasonable right to confer with the attorney for the Government in the case.

(6) The right to full and timely restitution as provided in law.

(7) The right to proceedings free from unreasonable delay.

(8) The right to be treated with fairness and with respect for the victim’s dignity
and privacy.”

% See 42 U.S.C. § 10607(c), which provides:

“(1)A responsible official shall—

(A)inform a victim of the place where the victim may receive emergency medi-
cal and social services;

(B) inform a victim of any restitution or other relief to which the victim may be
entitled under this or any other law and manner in which such relief may be
obtained;

(C) inform a victim of public and private programs that are available to provide
counseling, treatment, and other support to the victim; and

(D)assist a victim in contacting the persons who are responsible for providing
the services and relief described in subparagraphs (A), (B), and (C).

(2) A responsible official shall arrange for a victim to receive reasonable protection
from a suspected offender and persons acting in concert with or at the behest of

the suspected offender.
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(3) During the investigation and prosecution of a crime, a responsible official shall
provide a victim the earliest possible notice of—

(A)the status of the investigation of the crime, to the extent it is appropriate to
inform the victim and to the extent that it will not interfere with the investi-
gation;

(B) the arrest of a suspected offender;

(C) the filing of charges against a suspected offender;

(D) the scheduling of each court proceeding that the witness is either required to
attend or, under section 10606(b)(4) of this title, is entitled to attend;

(E) the release or detention status of an offender or suspected offender;

(F) the acceptance of a plea of guilty or nolo contendere or the rendering of a
verdict after trial; and

(G)the sentence imposed on an offender, including the date on which the of-
fender will be eligible for parole.

(4) During court proceedings, a responsible official shall ensure that a victim is
provided a waiting area removed from and out of the sight and hearing of the
defendant and defense witnesses.

(5) After trial, a responsible official shall provide a victim the earliest possible no-
tice of—

(A)the scheduling of a parole hearing for the offender;

(B) the escape, work release, furlough, or any other form of release from cus-
tody of the offender; and

(C) the death of the offender, if the offender dies while in custody.

(6) At all times, a responsible official shall ensure that any property of a victim that
is being held for evidentiary purposes be maintained in good condition and re-
turned to the victim as soon as it is no longer needed for evidentiary purposes.

(7) The Attorney General or the head of another department or agency that conducts
an investigation of a sexual assault shall pay, either directly or by reimburse-
ment of payment by the victim, the cost of a physical examination of the victim
which an investigating officer determines was necessary or useful for eviden-
tiary purposes. The Attorney General shall provide for the payment of the cost
of up to 2 anonymous and confidential tests of the victim for sexually transmit-
ted diseases, including HIV, gonorrhea, herpes, chlamydia, and syphilis, during

the 12 months following sexual assaults that pose a risk of transmission, and the
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cost of a counseling session by a medically trained professional on the accuracy
of such tests and the risk of transmission of sexually transmitted diseases to the
victim as the result of the assault. A victim may waive anonymity and confiden-
tiality of any tests paid for under this section.

(8) A responsible official shall provide the victim with general information regard-
ing the corrections process, including information about work release, furlough,
probation, and eligibility for each.”

See 18 U.S.C. Sections 2248, 2259, 2264, 2327.

See Matthew Dickman, Should Crime Pay? A Critical Assessment of the Mandatory

Victims Restitution Act of 1996, 97 CAL. L. REV. 1687, 1688-89 (2009).

et —pu]ﬁ’ﬁﬂ'ﬁl'fﬂ MHF Y E S BPH ERBE R PR AR Y

#E See 18 U.S.C. § 3664(p), which provides: “Nothing in this section or sections

2248, 2259, 2264, 2327, 3663, and 3663 A and arising out of the application of such

sections, shall be construed to create a cause of action not otherwise authorized in

56
57

58

favor of any person against the United States or any officer or employee of the
United States.”
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18 U.S.C. § 3663(d), which provides: “An order of restitution made pursuant to this
section shall be issued and enforced in accordance with section 3664.”
I SR f' — @ EEF o See 18 U.S.C. § 3663(a)(2), which provides: “For

the purposes of this section, the term ‘victim’ means a person directly and proxi-

60

mately harmed as a result of the commission of an offense for which restitution
may be ordered including, in the case of an offense that involves as an element a
scheme, conspiracy, or pattern of criminal activity, any person directly harmed by
the defendant’s criminal conduct in the course of the scheme, conspiracy, or pat-
tern. In the case of a victim who is under 18 years of age, incompetent, incapaci-
tated, or deceased, the legal guardian of the victim or representative of the victim’s
estate, another family member, or any other person appointed as suitable by the
court, may assume the victim’s rights under this section, but in no event shall the
defendant be named as such representative or guardian.”

See 18 U.S.C. § 3663(a)(1)(A), which provides: “The court, when sentencing a
defendant convicted of an offense under this title, section 401, 408(a), 409, 416,
420, or 422(a) of the Controlled Substances Act (21 U.S.C. 841, 848(a), 849, 856,
861, 863) (but in no case shall a participant in an offense under such sections be

61

considered a victim of such offense under this section), or section 5124, 46312,
46502, or 46504 of title 49, other than an offense described in section 3663A(c),
may order, in addition to or, in the case of a misdemeanor, in licu of any other pen-
alty authorized by law, that the defendant make restitution to any victim of such of-
fense, or if the victim is deceased, to the victim’s estate. The court may also order,

if agreed to by the parties in a plea agreement, restitution to persons other than the
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victim of the offense.”

See 18 U.S.C. § 3663(a)(1)(B)(i), which provides: “The court, in determining

whether to order restitution under this section, shall consider—

(I) the amount of the loss sustained by each victim as a result of the offense; and

(IT) the financial resources of the defendant, the financial needs and earning ability
of the defendant and the defendant’s dependents, and such other factors as the
court deems appropriate.”

See 18 U.S.C. § 3663(a)(1)(B)(ii), which provides: “To the extent that the court

determines that the complication and prolongation of the sentencing process result-

63

ing from the fashioning of an order of restitution under this section outweighs the
need to provide restitution to any victims, the court may decline to make such an
order.”

64 See 18 U.S.C. § 3663(a)(1), which provides: “The court may also order restitution
in any criminal case to the extent agreed to by the parties in a plea agreement.”
See 18 U.S.C. § 3663(b), which provides: “The order may require that such defen-

dant—

65

(1) in the case of an offense resulting in damage to or loss or destruction of prop-
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erty of a victim of the offense—
(A)return the property to the owner of the property or someone designated by
the owner; or
(B) if return of the property under subparagraph (A) is impossible, impractical,
or inadequate, pay an amount equal to the greater of—
(i) the value of the property on the date of the damage, loss, or destruction,
or
(i1) the value of the property on the date of sentencing,
less the value (as of the date the property is returned) of any part of the
property that is returned;”
See 18 U.S.C. § 3663(b)(2), which provides: “in the case of an offense resulting in

bodily injury to a victim including an offense under chapter 109A or chapter 110—

66

(A)pay an amount equal to the cost of necessary medical and related professional
services and devices re-lating to physical, psychiatric, and psychological care,
including nonmedical care and treatment rendered in accordance with a method
of healing recognized by the law of the place of treatment;

(B) pay an amount equal to the cost of necessary physical and occupational therapy
and rehabilitation; and

(C) reimburse the victim for income lost by such victim as a result of such of-
fense.”

67 See 18 U.S.C. § 3663(b)(3), which provides: “in the case of an offense resulting in
bodily injury also results in the death of a victim, pay an amount equal to the cost

of necessary funeral and related services.”

-151-



30 BRESFW %—va =4

R REFAUREMESELEAE  BRR L MBI ES
MEFZEA® wEREREA (RREREALTHLEAA)
A& 2REAREURBRESBAMN  REREARLEAA
Rz EARMERBEES MEREREZERT RIS
AUEREHER N EREAY AR EC A AR RETANBRE
BEERTRIEE  TAOERREEMFTRAREZLBLMN B
EREREAT

B X e N2 EHNEF Y ETHAZLEREA -
ERETAARERRERERERME  HUEREERKEAE
FEg e x2im 2BEAREONRERZHEMAL s WAL
BHEE REREZHETGBEHINERHNER &2 b

68 See 18 U.S.C. § 3663(b)(4), which provides: “in any case, reimburse the victim for

lost income and necessary child care, transportation, and other expenses related to
participation in the investigation or prosecution of the offense or attendance at pro-
ceedings related to the offense.”

See 18 U.S.C. § 3663(b)(5), which provides: “in any case, if the victim (or if the

victim is deceased, the victim’s estate) consents, make restitution in services in lieu

69

of money, or make restitution to a person or organization designated by the victim
or the estate.”

See 18 U.S.C. § 3663(b)(6), which provides: “in the case of an offense under sec-
tions 1028(a)(7) or 1028A(a) of this title, pay an amount equal to the value of the

70

time reasonably spent by the victim in an attempt to remediate the intended or ac-
tual harm incurred by the victim from the offense.”

See 18 U.S.C. § 3663(c)(1), which provides: “Notwithstanding any other provision
of law (but subject to the provisions of subsections (a)(1)(B)(i)(II) and (ii), when
sentencing a defendant convicted of an offense described in section 401, 408(a),
409, 416, 420, or 422(a) of the Controlled Substances Act (21 U.S.C. 841, 848(a),
849, 856, 861, 863), in which there is no identifiable victim, the court may order

71

that the defendant make restitution in accordance with this subsection.”
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2 See 18 U.S.C. § 3663(c)(2), which provides:

“(A)An order of restitution under this subsection shall be based on the amount of
public harm caused by the offense, as determined by the court in accordance
with guidelines promulgated by the United States Sentencing Commission.

(B)In no case shall the amount of restitution ordered under this subsection exceed
the amount of the fine which may be ordered for the offense charged in the
case.”

& See 18 U.S.C. § 3663(c)(3), which provides: “Restitution under this subsection
shall be distributed as follows:

(A) 65 percent of the total amount of restitution shall be paid to the State entity des-
ignated to administer crime victim assistance in the State in which the crime
occurred.

(B) 35 percent of the total amount of restitution shall be paid to the State entity des-
ignated to receive Federal substance abuse block grant funds.”

& See 18 U.S.C. § 3663(c)(4), which provides: “The court shall not make an award
under this subsection if it appears likely that such award would interfere with a for-
feiture under chapter 46 or chapter 96 of this title or under the Controlled Sub-
stances Act (21 U.S.C. 801 et seq.).”

s See 18 U.S.C. § 3663(c)(5), which provides: “Notwithstanding section 3612(c) or
any other provision of law, a penalty assessment under section 3013 or a fine under
subchapter C of chapter 227 shall take precedence over an order of restitution un-
der this subsection.”

76 See 18 U.S.C. § 3663(c)(6), which provides: “Requests for community restitution
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77

78

79

under this subsection may be considered in all plea agreements negotiated by the

United States.”

See 18 U.S.C. § 3663(c)(7), which provides:

“(A)The United States Sentencing Commission shall promulgate guidelines to as-
sist courts in determining the amount of restitution that may be ordered under
this subsection.

(B)No restitution shall be ordered under this subsection until such time as the
Sentencing Commission promulgates guidelines pursuant to this paragraph.”

See 18 U.S.C. § 3583(d), which provides: “Conditions of supervised release.—
...The court shall consider whether the availability of appropriate substance abuse
treatment programs, or an individual’s current or past participation in such pro-
grams, warrants an exception in accordance with United States Sentencing Com-
mission guidelines from the rule of section 3583(g) when considering any action
against a defendant who fails a drug test. The court may order, as a further condi-
tion of supervised release, to the extent that such condition—

(1)is reasonably related to the factors set forth in section 3553(a)(1), (a)(2)(B),

(a)(2)(C), and (a)(2)(D);

(2) involves no greater deprivation of liberty than is reasonably necessary for the

purposes set forth in section 3553(a)(2)(B), (2)(2)(C), and (a)(2)(D); and

(3)is consistent with any pertinent policy statements issued by the Sentencing

Commission pursuant to 28 U.S.C. 994(a);

any condition set forth as a discretionary condition of probation in section
3563(b) and any other condition it considers to be appropriate, provided, how-
ever that a condition set forth in subsection 3563(b)(10) shall be imposed only
for a violation of a condition of supervised release in accordance with section
3583(e)(2) and only when facilities are available....”

See 18 U.S.C. § 3563(a)(6)(7) providing that: “Mandatory conditions.—

The court shall provide, as an explicit condition of a sentence of probation—

(6) that the defendant—

(A)make restitution in accordance with sections 2248, 2259, 2264, 2327, 3663,
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3663A, and 3664; and
(B) pay the assessment imposed in accordance with section 3013;

(7) that the defendant will notify the court of any material change in the defen-
dant’s economic circumstances that might affect the defendant’s ability to pay
restitution, fines, or special assessments; and 18 U.S.C. § 3563(b)(2) providing
that: “Discretionary conditions. —The court may provide, as further conditions
of a sentence of probation, to the extent that such conditions are reasonably re-
lated to the factors set forth in section 3553(a)(1) and (a)(2) and to the extent
that such conditions involve only such deprivations of liberty or property as are
reasonably necessary for the purposes indicated in section 3553(a)(2), that the
defendant—

(2) make restitution to a victim of the offense under section 3556 (but not subject to
the limitation of section 3663(a) or 3663A(c)(1)(A));”

See Dickman, supra note 57, at 1690.

E‘?VWPAﬁ'[ﬁJ ) MVRA%[’@’;F[’ - @R E B > See 18 US.C. § 3663A(a)(2),

which provides: “For the purposes of this section, the term ‘victim’ means a person

80
81

directly and proximately harmed as a result of the commission of an offense for
which restitution may be ordered including, in the case of an offense that involves

as an element a scheme, conspiracy, or pattern of criminal activity, any person di-
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rectly harmed by the defendant’s criminal conduct in the course of the scheme,
conspiracy, or pattern. In the case of a victim who is under 18 years of age, incom-
petent, incapacitated, or deceased, the legal guardian of the victim or representative
of the victim’s estate, another family member, or any other person appointed as
suitable by the court, may assume the victim’s rights under this section, but in no
event shall the defendant be named as such representative or guardian.”

82 See 18 U.S.C. § 3663A(a)(1), which provides: “Notwithstanding any other provi-
sion of law, when sentencing a defendant convicted of an offense described in sub-
section (c), the court shall order, in addition to, or in the case of a misdemeanor, in
addition to or in lieu of, any other penalty authorized by law, that the defendant
make restitution to the victim of the offense or, if the victim is deceased, to the vic-
tim’s estate.”

8 See 18 U.S.C. § 3663A(a)(3), which provides: “The court shall also order, if agreed
to by the parties in a plea agreement, restitution to persons other than the victim of
the offense.”

84 See 18 U.S.C. § 16, which provides: “The term ‘crime of violence’ means—

(a) an offense that has as an element the use, attempted use, or threatened use of
physical force against the person or property of another, or

(b) any other offense that is a felony and that, by its nature, involves a substantial
risk that physical force against the person or property of another may be used in
the course of committing the offense.”

8 See 18 U.S.C. § 3663A(c)(1), which provides: “This section shall apply in all sen-
tencing proceedings for convictions of, or plea agreements relating to charges for,
any offense—

(A)that is—
(i) a crime of violence, as defined in section 16;

(ii) an offense against property under this title, or under section 416(a) of the
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Controlled Substances Act (21 U.S.C. 856(a)), including any offense com-
mitted by fraud or deceit; or
(iii)an offense described in section 1365 (relating to tampering with consumer
products); and
(B) in which an identifiable victim or victims has suffered a physical injury or pe-
cuniary loss ”
L BRI P R SRR S T
I ER e R MVRAIE'ﬁ”J"f”ﬁ?b”?E FOSEITEA 2 SR o A
i Tﬁ[ AN BT8R DY3664[%Eh = » See 18 U.S.C. § 3663A(d), which provides:

“An order of restitution made pursuant to this section shall be issued and enforced

86

in accordance with section 3664.”
87 See 18 U.S.C. § 3663A(b)(1), which provides: “The order of restitution shall re-
quire that such defendant—
(1) in the case of an offense resulting in damage to or loss or destruction of prop-
erty of a victim of the offense—
(A)return the property to the owner of the property or someone designated by
the owner; or
(B)if return of the property under subparagraph (A) is impossible, impractica-
ble, or inadequate, pay an amount equal to—
(i) the greater of—
(I) the value of the property on the date of the damage, loss, or destruc-
tion; or
(I1) the value of the property on the date of sentencing, less
(ii) the value (as of the date the property is returned) of any part of the
property that is returned.”
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88 See 18 U.S.C. § 3663A(b)(2), which provides: “in the case of an offense resulting

in bodily injury to a victim—

(A)pay an amount equal to the cost of necessary medical and related professional
services and devices relating to physical, psychiatric, and psychological care,
including nonmedical care and treatment rendered in accordance with a method
of healing recognized by the law of the place of treatment;

(B) pay an amount equal to the cost of necessary physical and occupational therapy
and rehabilitation; and

(C)reimburse the victim for income lost by such victim as a result of such of-
fense.”

See 18 U.S.C. § 3663A(b)(3), which provides: “in the case of an offense resulting

in bodily injury also results in the death of a victim, pay an amount equal to the

89

cost of necessary funeral and related services.”
See 18 U.S.C. § 3663A(b)(4), which provides: “in any case, reimburse the victim

for lost income and necessary child care, transportation, and other expenses related

90

to participation in the investigation or prosecution of the offense or attendance at
proceedings related to the offense.”
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o See 18 U.S.C. § 3663A(c)(2), which provides: “In the case of a plea agreement that

does not result in a conviction for an offense described in paragraph (1), this sec-
tion shall apply only if the plea specifically states that an offense listed under such
paragraph gave rise to the plea agreement.”

See 18 U.S.C. § 3663A(c)(3), which provides: “This section shall not apply in the
case of an offense described in paragraph (1)(A)(ii) if the court finds, from facts on
the record, that—

92

(A)the number of identifiable victims is so large as to make restitution impractica-
ble; or

(B) determining complex issues of fact related to the cause or amount of the vic-
tim’s losses would complicate or prolong the sentencing process to a degree
that the need to provide restitution to any victim is outweighed by the burden
on the sentencing process.”

o ML B Y R AL R o PR TR FIEN g

BT BREF 240 S S Uk 2F2 285 See 18 US.C. § 3664(n) Whlch pro-

vides: “If a person obligated to provide restitution, or pay a fine, receives substan-

93

tial resources from any source, including inheritance, settlement, or other judg-
ment, during a period of incarceration, such person shall be required to apply the
value of such resources to any restitution or fine still owed.”

See 18 U.S.C. § 3664(f)(1), which provides:

“(A)In each order of restitution, the court shall order restitution to each victim in

94

the full amount of each victim’s losses as determined by the court and without

-159-



38 BREGFW %—va =4

A B (human trafficking) 40 %% « ¥ 24 (sexual abuse) 48
% . 2 ¥| (sexual exploitation) 8 %Y - KL 4 ( domestic

consideration of the economic circumstances of the defendant.

(B)In no case shall the fact that a victim has received or is entitled to receive
compensation with respect to a loss from insurance or any other source be con-
sidered in determining the amount of restitution.”

See 18 U.S.C. § 1593, which provides:

“(a) Notwithstanding section 3663 or 3663A, and in addition to any other civil or
criminal penalties authorized by law, the court shall order restitution for any
offense under this chapter.

(b) (1) The order of restitution under this section shall direct the defendant to pay
the victim (through the appropriate court mechanism) the full amount of the
victim’s losses, as determined by the court under paragraph (3) of this sub-
section.

(2) An order of restitution under this section shall be issued and enforced in
accordance with section 3664 in the same manner as an order under section
3663A.

(3) As used in this subsection, the term ‘full amount of the victim’s losses’ has
the same meaning as provided in section 2259 (b)(3) and shall in addition
include the greater of the gross income or value to the defendant of the vic-
tim’s services or labor or the value of the victim’s labor as guaranteed un-
der the minimum wage and overtime guarantees of the Fair Labor Stan-
dards Act (29 U.S.C. 201 et seq.).

(4) The forfeiture of property under this subsection shall be governed by the
provisions of section 413 (other than subsection (d) of such section) of the
Controlled Substances Act (21 U.S.C. 853).

(c) As used in this section, the term ‘victim’ means the individual harmed as a re-
sult of a crime under this chapter, including, in the case of a victim who is un-
der 18 years of age, incompetent, incapacitated, or deceased, the legal guard-
ian of the victim or a representative of the victim’s estate, or another family
member, or any other person appointed as suitable by the court, but in no event
shall the defendant be named such representative or guardian.”

See 18 U.S.C. § 2248, which provides:
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“(a) In General.— Notwithstanding section 3663 or 3663A, and in addition to any
other civil or criminal penalty authorized by law, the court shall order restitu-
tion for any offense under this chapter.

(b) Scope and Nature of Order.—

(1) Directions.— The order of restitution under this section shall direct the de-
fendant to pay to the victim (through the appropriate court mechanism) the
full amount of the victim’s losses as determined by the court pursuant to
paragraph (2).

(2) Enforcement.— An order of restitution under this section shall be issued
and enforced in accordance with section 3664 in the same manner as an or-
der under section 3663A.

(3) Definition.— For purposes of this subsection, the term ‘full amount of the
victim’s losses’ includes any costs incurred by the victim for—

(A)medical services relating to physical, psychiatric, or psychological care;

(B) physical and occupational therapy or rehabilitation;

(C) necessary transportation, temporary housing, and child care expenses;

(D)lost income;

(E) attorneys’ fees, plus any costs incurred in obtaining a civil protection
order; and

(F) any other losses suffered by the victim as a proximate result of the of-
fense.

(4) Order mandatory.—

(A) The issuance of a restitution order under this section is mandatory.
(B) A court may not decline to issue an order under this section because of—
(i) the economic circumstances of the defendant; or
(i) the fact that a victim has, or is entitled to, receive compensation for
his or her injuries from the proceeds of insurance or any other
source.

(c) Definition.— For purposes of this section, the term ‘victim’ means the indi-
vidual harmed as a result of a commission of a crime under this chapter, in-
cluding, in the case of a victim who is under 18 years of age, incompetent, in-
capacitated, or deceased, the legal guardian of the victim or representative of
the victim’s estate, another family member, or any other person appointed as

suitable by the court, but in no event shall the defendant be named as such rep-
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resentative or guardian.”

See 18 U.S.C. § 2259, which provides:

“(a) In General.— Notwithstanding section 3663 or 3663A, and in addition to any
other civil or criminal penalty authorized by law, the court shall order restitu-
tion for any offense under this chapter.

(b) Scope and Nature of Order.—

(1) Directions.— The order of restitution under this section shall direct the de-
fendant to pay the victim (through the appropriate court mechanism) the
full amount of the victim’s losses as determined by the court pursuant to
paragraph (2).

(2) Enforcement.— An order of restitution under this section shall be issued
and enforced in accordance with section 3664 in the same manner as an or-
der under section 3663A.

(3) Definition.— For purposes of this subsection, the term ‘full amount of the
victim’s losses’ includes any costs incurred by the victim for—

(A)medical services relating to physical, psychiatric, or psychological care;

(B) physical and occupational therapy or rehabilitation;

(C) necessary transportation, temporary housing, and child care expenses;

(D)lost income;

(E) attorneys’ fees, as well as other costs incurred; and

(F) any other losses suffered by the victim as a proximate result of the of-
fense.

(4) Order mandatory.—

(A) The issuance of a restitution order under this section is mandatory.
(B) A court may not decline to issue an order under this section because of—
(i) the economic circumstances of the defendant; or
(ii)the fact that a victim has, or is entitled to, receive compensation for
his or her injuries from the proceeds of insurance or any other
source.

(c¢) Definition.— For purposes of this section, the term ‘victim’ means the indi-
vidual harmed as a result of a commission of a crime under this chapter, in-
cluding, in the case of a victim who is under 18 years of age, incompetent, in-
capacitated, or deceased, the legal guardian of the victim or representative of

the victim’s estate, another family member, or any other person appointed as
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suitable by the court, but in no event shall the defendant be named as such rep-

resentative or guardian.”

% See 18 U.S.C. § 2264, which provides:

“(a) In General.— Notwithstanding section 3663 or 3663A, and in addition to any
other civil or criminal penalty authorized by law, the court shall order restitu-
tion for any offense under this chapter.

(b) Scope and Nature of Order.—

(1) Directions.— The order of restitution under this section shall direct the de-
fendant to pay the victim (through the appropriate court mechanism) the
full amount of the victim’s losses as determined by the court pursuant to
paragraph (2).

(2) Enforcement.— An order of restitution under this section shall be issued
and enforced in accordance with section 3664 in the same manner as an or-
der under section 3663A.

(3) Definition.— For purposes of this subsection, the term ‘full amount of the
victim’s losses’ includes any costs incurred by the victim for—

(A)medical services relating to physical, psychiatric, or psychological care;

(B) physical and occupational therapy or rehabilitation;

(C) necessary transportation, temporary housing, and child care expenses;

(D)lost income;

(E) attorneys’ fees, plus any costs incurred in obtaining a civil protection
order; and

(F) any other losses suffered by the victim as a proximate result of the of-
fense.

(4) Order mandatory.—

(A) The issuance of a restitution order under this section is mandatory.
(B) A court may not decline to issue an order under this section because of—
(1) the economic circumstances of the defendant; or
(i) the fact that a victim has, or is entitled to, receive compensation for
his or her injuries from the proceeds of insurance or any other
source.
(¢) Victim Defined.— For purposes of this section, the term ‘victim’ means the

individual harmed as a result of a commission of a crime under this chapter,
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including, in the case of a victim who is under 18 years of age, incompetent,

incapacitated, or deceased, the legal guardian of the victim or representative of

the victim’s estate, another family member, or any other person appointed as
suitable by the court, but in no event shall the defendant be named as such rep-
resentative or guardian.”

% See 18 U.S.C. § 2327, which provides:

“(a) In General.— Notwithstanding section 3663 or 3663A, and in addition to any
other civil or criminal penalty authorized by law, the court shall order restitu-
tion to all victims of any offense for which an enhanced penalty is provided
under section 2326.

(b) Scope and Nature of Order.—

(1) Directions.— The order of restitution under this section shall direct the de-
fendant to pay to the victim (through the appropriate court mechanism) the
full amount of the victim’s losses as determined by the court pursuant to
paragraph (2).

(2) Enforcement.— An order of restitution under this section shall be issued
and enforced in accordance with section 3664 in the same manner as an or-
der under section 3663A.

(3) Definition.— For purposes of this subsection, the term ‘full amount of the
victim’s losses’ means all losses suffered by the victim as a proximate re-
sult of the offense.

(4) Order mandatory.—

(A) The issuance of a restitution order under this section is mandatory.
(B) A court may not decline to issue an order under this section because of—
(i) the economic circumstances of the defendant; or
(i) the fact that a victim has, or is entitled to, receive compensation for
his or her injuries from the proceeds of insurance or any other
source.
(¢) Victim Defined.— In this section, the term ‘victim’ has the meaning given that
term in section 3663A(a)(2).”
100 See 21 U.S.C. § 853(q), which provides: “Restitution for cleanup of clandestine
laboratory sites—

The court, when sentencing a defendant convicted of an offense under this sub-
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chapter or subchapter II of this chapter involving the manufacture, the possession,

or the possession with intent to distribute, of amphetamine or methamphetamine,

shall—

(1) order restitution as provided in sections 3612 and 3664 of title 18;

(2) order the defendant to reimburse the United States, the State or local govern-
ment concerned, or both the United States and the State or local government
concerned for the costs incurred by the United States or the State or local gov-
ernment concerned, as the case may be, for the cleanup associated with the
manufacture of amphetamine or methamphetamine by the defendant, or on
premises or in property that the defendant owns, resides, or does business in;
and

(3) order restitution to any person injured as a result of the offense as provided in
section 3663 A of title 18.”

101 See 18 U.S.C. § 3664(c), which provides: “The provisions of this chapter, chapter

227, and Rule 32(c) of the Federal Rules of Criminal Procedure shall be the only

rules applicable to proceedings under this section.”

102 See 18 U.S.C. § 3664(a), which provides: “For orders of restitution under this title,
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the court shall order the probation officer to obtain and include in its presentence
report, or in a separate report, as the court may direct, information sufficient for the
court to exercise its discretion in fashioning a restitution order. The report shall in-
clude, to the extent practicable, a complete accounting of the losses to each victim,
any restitution owed pursuant to a plea agreement, and information relating to the
economic circumstances of each defendant. If the number or identity of victims
cannot be reasonably ascertained, or other circumstances exist that make this re-
quirement clearly impracticable, the probation officer shall so inform the court.”

See 18 U.S.C. § 3664(a), which provides: “The court shall disclose to both the de-

fendant and the attorney for the Government all portions of the presentence or other

103

report pertaining to the matters described in subsection (a) of this section.”

See 18 U.S.C. § 3664(d)(1)(2), which provides:

“(1) Upon the request of the probation officer, but not later than 60 days prior to
the date initially set for sentencing, the attorney for the Government, after con-

104

sulting, to the extent practicable, with all identified victims, shall promptly
provide the probation officer with a listing of the amounts subject to restitution.
(2) The probation officer shall, prior to submitting the presentence report under
subsection (a), to the extent practicable—
(A)provide notice to all identified victims of—
(i) the offense or offenses of which the defendant was convicted;
(ii) the amounts subject to restitution submitted to the probation officer;
(iii)the opportunity of the victim to submit information to the probation of-

ficer concerning the amount of the victim’s losses;
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(iv) the scheduled date, time, and place of the sentencing hearing;
(v) the availability of a lien in favor of the victim pursuant to subsection
(m)(1)(B); and
(vi)the opportunity of the victim to file with the probation officer a sepa-
rate affidavit relating to the amount of the victim’s losses subject to
restitution; and
(B)provide the victim with an affidavit form to submit pursuant to subpara-
graph (A)(vi).”
5 See 18 U.S.C. § 3664(d)(3), which provides: “Each defendant shall prepare and file

with the probation officer an affidavit fully describing the financial resources of the

10

defendant, including a complete listing of all assets owned or controlled by the de-
fendant as of the date on which the defendant was arrested, the financial needs and
earning ability of the defendant and the defendant’s dependents, and such other in-
formation that the court requires relating to such other factors as the court deems
appropriate.”

YT B S R P RGBTSR R
ﬁ[%g;@;% » See 18 U.S.C. § 3664(d)(6), which provides: “The court may refer
any issue arising in connection with a proposed order of restitution to a magistrate
judge or special master for proposed findings of fact and recommendations as to
disposition, subject to a de novo determination of the issue by the court.”

See 18 U.S.C. § 3664(d)(4), which provides: “After reviewing the report of the
probation officer, the court may require additional documentation or hear testi-
mony. The privacy of any records filed, or testimony heard, pursuant to this section
shall be maintained to the greatest extent possible, and such records may be filed or

testimony heard in camera.”
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90F! fééff”’@’f, [ﬁqugégﬁﬂe‘?’v,’ * %4[',,%3!5%, {#f » See Dolan v. United States, 130 S.
Ct. 2533, 2540 (2010). (The sentence imposes no time limit on the victim’s subse-
quent discovery of losses. Consequently, a court might award restitution for those
losses long after the original sentence was imposed and the 90-day time limit has
expired. That fact, along with the Act’s main substantive objectives, is why we say
that the Act’s efforts to secure speedy determination of restitution is primarily de-
signed to help victims of crime secure prompt restitution rather than to provide de-
fendants with certainty as to the amount of their liability.)

109 See 18 U.S.C. § 3664(d)(5), which provides: “If the victim’s losses are not ascer-
tainable by the date that is 10 days prior to sentencing, the attorney for the Gov-
ernment or the probation officer shall so inform the court, and the court shall set a
date for the final determination of the victim’s losses, not to exceed 90 days after
sentencing. If the victim subsequently discovers further losses, the victim shall
have 60 days after discovery of those losses in which to petition the court for an
amended restitution order. Such order may be granted only upon a showing of good
cause for the failure to include such losses in the initial claim for restitutionary re-
lief.”

110 See 18 U.S.C. § 3664(e), which provides: “Any dispute as to the proper amount or
type of restitution shall be resolved by the court by the preponderance of the evi-
dence. The burden of demonstrating the amount of the loss sustained by a victim as
a result of the offense shall be on the attorney for the Government. The burden of
demonstrating the financial resources of the defendant and the financial needs of
the defendant’s dependants shall be on the defendant. The burden of demonstrating

such other matters as the court deems appropriate shall be upon the party desig-
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nated by the court as justice requires.”

M See 18 US.C. § 3771(a)(6).

12 See 18 U.S.C. § 3664(g), which provides:

“(1)No victim shall be required to participate in any phase of a restitution order.

(2) A victim may at any time assign the victim’s interest in restitution payments to
the Crime Victims Fund in the Treasury without in any way impairing the ob-
ligation of the defendant to make such payments.”

13 See 18 U.S.C. § 3664(f)(1), which provides:

“(A)In each order of restitution, the court shall order restitution to each victim in
the full amount of each victim’s losses as determined by the court and without
consideration of the economic circumstances of the defendant.

(B)In no case shall the fact that a victim has received or is entitled to receive
compensation with respect to a loss from insurance or any other source be con-
sidered in determining the amount of restitution.”

14 See 18 U.S.C. § 3664(f)(2), which provides: “Upon determination of the amount of
restitution owed to each victim, the court shall, pursuant to section 3572, specify in

the restitution order the manner in which, and the schedule according to which, the
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restitution is to be paid, in consideration of—

(A)the financial resources and other assets of the defendant, including whether any

of these assets are jointly controlled;

(B) projected earnings and other income of the defendant; and

(C)any financial obligations of the defendant; including obligations to depend-

ents.”

115 See 18 U.S.C. § 3664(f)(3)(4), which provides:

“(3) (A)A restitution order may direct the defendant to make a single, lump-sum
payment, partial payments at specified intervals, in-kind payments, or a
combination of payments at specified intervals and in-kind payments.

(B) A restitution order may direct the defendant to make nominal periodic pay-
ments if the court finds from facts on the record that the economic circum-
stances of the defendant do not allow the payment of any amount of a resti-
tution order, and do not allow for the payment of the full amount of a resti-
tution order in the foreseeable future under any reasonable schedule of pay-
ments.

(4) An in-kind payment described in paragraph (3) may be in the form of—

(A)return of property;

(B)replacement of property; or

(C)if the victim agrees, services rendered to the victim or a person or organiza-
tion other than the victim.”

116 See 18 U.S.C. § 3664(h), which provides: “If the court finds that more than 1 de-
fendant has contributed to the loss of a victim, the court may make each defendant
liable for payment of the full amount of restitution or may apportion liability
among the defendants to reflect the level of contribution to the victim’s loss and

economic circumstances of each defendant.”
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"7 See 18 U.S.C. § 3664(i), which provides: “If the court finds that more than 1 victim
has sustained a loss requiring restitution by a defendant, the court may provide for
a different payment schedule for each victim based on the type and amount of each
victim’s loss and accounting for the economic circumstances of each victim. In any
case in which the United States is a victim, the court shall ensure that all other vic-
tims receive full restitution before the United States receives any restitution.”

18 See 18 U.S.C. § 3664(k), which provides: “A restitution order shall provide that the
defendant shall notify the court and the Attorney General of any material change in
the defendant’s economic circumstances that might affect the defendant’s ability to
pay restitution. The court may also accept notification of a material change in the
defendant’s economic circumstances from the United States or from the victim. The
Attorney General shall certify to the court that the victim or victims owed restitu-
tion by the defendant have been notified of the change in circumstances. Upon re-
ceipt of the notification, the court may, on its own motion, or the motion of any
party, including the victim, adjust the payment schedule, or require immediate
payment in full, as the interests of justice require.”

19 See 18 U.S.C. § 3664(0), which provides: “A sentence that imposes an order of
restitution is a final judgment notwithstanding the fact that—

(1) such a sentence can subsequently be—
(A)corrected under Rule 35 of the Federal Rules of Criminal Procedure and sec-
tion 3742 of chapter 235 of this title;
(B) appealed and modified under section 3742;
(C) amended under subsection (d)(5); or
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(D)adjusted under section 3664(k), 3572, or 3613A; or
(2) the defendant may be resentenced under section 3565 or 3614.”
120 See 18 U.S.C. § 3664(m), which provides:

“(1) (A)() An order of restitution may be enforced by the United States in the
manner provided for in subchapter C of chapter 227 and subchapter B of
chapter 229 of this title; or (ii) by all other available and reasonable means.

(B)At the request of a victim named in a restitution order, the clerk of the
court shall issue an abstract of judgment certifying that a judgment has
been entered in favor of such victim in the amount specified in the restitu-
tion order. Upon registering, recording, docketing, or indexing such ab-
stract in accordance with the rules and requirements relating to judgments
of the court of the State where the district court is located, the abstract of
judgment shall be a lien on the property of the defendant located in such
State in the same manner and to the same extent and under the same condi-
tions as a judgment of a court of general jurisdiction in that State.

(2) An order of in-kind restitution in the form of services shall be enforced by the
probation officer.”
121 See 18 U.S.C. § 3664(j), which provides:

“(1) If a victim has received compensation from insurance or any other source with
respect to a loss, the court shall order that restitution be paid to the person who
provided or is obligated to provide the compensation, but the restitution order
shall provide that all restitution of victims required by the order be paid to the
victims before any restitution is paid to such a provider of compensation.

(2) Any amount paid to a victim under an order of restitution shall be reduced by
any amount later recovered as compensatory damages for the same loss by the
victim in—

(A)any Federal civil proceeding; and

-172—-



—Owf+ =/ B RREALEE 5]
WA TAYH BATEARRERR LA P
{h ~ R ERINET 25T

— B

AR BRI ERABF P — R AR T E L REN
B BAMBRERAEN  2RLLEZENT - ARTHE LA
EEEFHMNERHEEE  WERERAMEAAT  TURE
FNEESOMEAY  BIRBREFABERESEE  WHSRE
FAWETETASNRAETEREE  JHNEEREAERH
FREEAER  Elk o AR FERAEEENAE LR
BEBEHERAZEERE  SENELLEEUREHAAN
Fz 4% BYHBERIBREFAHEZH o AR ENE
ANGEHEHZ BB T 4EF4ETUTEARNLEREA L
FHMMGEE S ABGULERFITERRETARERL T YA
B OREEEREIELRE BT R AR T R A DA
WREREAZLEE FTAHERAZEZTHN L — - KT E5 2

(B)any State civil proceeding, to the extent provided by the law of the State.”

122 See Thomas D. Sawaya, Use of Criminal Convictions in Civil Proceedings— Statu-
tory Collateral Estoppel under Florida and Federal Law, 62 FLA. B.J. 17, 17
(1988).
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A Review on the Incidental
Civil Procedure

Ming-Woei Chang’
Abstract

Since the procedural law reforms dramatically began with the end
of the 20th century, many legal theories become much different from
those adopted by their first drafts. It becomes necessary to reexamine
the Incidental Civil Procedure so that any conflicts between the new
and old systems could be found. After affirming crime victims’ protec-
tion is central to the right to fair trial, it seems important to limit the
civil procedure theory requiring the plaintiffs to initiate a civil lawsuit
while dealing with tort claims during criminal procedure. In some cases,
it is mandatory for a public prosecutor or a court to order restitution ex
parte so that the crime victims should be protected effectively. With
recognition that the criminal court is obliged to concurrently resolve the
incidental civil lawsuit based upon criminal investigation only, Article
504 of the ROC CPXC should be abolished. In order to facilitate the
crime victims to recover all losses in a latter civil lawsuit, it is favorable
to add the estoppels collateral clause in the ROC CPC.

Keywords: Incidental Civil Procedure, Inquisition, Victim, Accused, Fact-
Finding
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