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Abstract

In addition to capital and stock ownership, the cooperation among
top, middle management, and execution levels to deliver the performance
and value, is the source to create earnings and growth for the companies.
To make sure all the stakeholders including the management and staff
levels to perform their duties towards the same direction, the law and
regulation related to employee incentive programs and the governance
structure play the important roles.

Share-based payment becomes the mainstream for the employee
incentive programs which are governed by corporate law and non
corporate law. Restricted stock is the latest tool governed by corporate
law and introduced in 2011 in Taiwan. It is mostly applied to senior
management team as key employee incentive program. As far as non
corporate law’s territory, ESOP (employee stock ownership plan) is more
widely utilized whereby employee voluntarily form the employee stock
ownership committee to collect part of their salaries together with the
compensation contributed by the companies to invest in the stock of
employers. The trusted fund is designed to be the retirement program for
employee when they resign or retire from the company.

In Taiwan, the law and regulations which govern the restricted stock
are Company Act and Regulations Governing the Offering and Issuance
of Securities by Securities Issuers.Company Act was modified in 2018
and bring more application to restricted stock program. ESOP was
approved by Minister of Finance back in 1992. After a long period of
development, the employee trusted fund finally becomes one of the top
ten stockholders for some listed companies. Accordingly, the ESOP
program became one of the focuses in the “Trust 2.0” policies in 2020 to
further develop the employee stock ownership. FSC also announced that
ESOP implementation results would be the plus of appraisal on corporate
governance for the listed companies. The appraisal would be expected to
be implemented in 2021.
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This article summarized the US and Taiwan regulation related to the
two programs. It also introduced the practice of two worldwide financial
institutions (Citibank and Bank of America), provided the cases, statistics
and judges related to the above two employee incentive programs
(restricted stock and ESOP). Most importantly, to study how the
corporate governance impacted and directed the evolvement of the above
employee incentive programs. This article also provides the
recommendations of further regulation modification from corporate
governance perspectives to enhance the two employee incentive
programs.

Key words:

Restricted stock, ESOP (Employee Stock Ownership Program), ERISA,
share-based payment, employee incentive program, corporate governance.
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Steven H.Gifis, Law Dictionary, Hauppauge, N.Y. Barron’ s, p445, 5" edition, 2003.

Bryan Garner, Black’ s Law Dictionary, St Paul Minn. St Thomson business, p1477,9" edition, 2009
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- Fiikg
ERZLRPIRZENPE FRMRELARLR ¢

(Securities and Exchange Commission of United States, SEC)
1%&51'] BRI NS ﬁm/z (the U.S. Internal Revenue Code) - # ¢ %
BHEFEIPE I APIN PRI A SRR PR o
— ERMEFEREZE/F]) 2 (Model Business Corporation Act)

- % 7 86. 01(c )"~ 86.21(e)" ~ §6.27(a)(c)" ¥ i 4T
§6.01(c): 2 P2 F /27 44— B2 5 8/ 4 5 n i £ § #)
T oo . .

§6.21(e): = @7 M4 7 - 3L g R o LR R EIRIES ] F
A P BRI ANKE S EEAIE A
P B AR L TR € ARIRA B 2 IRE

§6. 27(a)&(c): = ¥ 'E;ﬁi’ pRRALF ’fr’?}:i@]‘%éi PR P
DR R BIDSEEE BRSPS 4 ERLE IR IR X o L E

FERGE g RER 'J'i“f*g’% Fi”if?’%?b”)’i P A S IR
2= M EFXH UG o piE(CRR TS P T AR &L

" AR FA M AT S (American Bar Association)f#855 » FRHES NI E A -

" 83 60% Fortune 500 AFIREFMERL FLIN - PRI B]3E BB Hil R Ry 4 55 50 BEIT el > P 3
ERSE

*“ See Revised Model Business Corporation Act $6.01, (c) The articles of incorporation may authorize one or
more classes of shares that:(1) have special, conditional, or limited voting rights, or no right to vote, except
to the extent prohibited by this Act,
https://1-next-westlaw-com.autorpa.lib.nccu.edu.tw/Document/Ide 10582750221 1d98b388a1cb359298e, (&%
{%KJ %H:2019/6/9) -

® G5 44586.21, (e)” The corporation may place in escrow shares issued for a contract for future service or
benefits or promissory note, or make other arrangement to restrict the transfer of the shares---If the services
are not performed, the note 1s not paid, or the benefits are not received the shares escrowed or restricted and
the distributions credited may be cancelled in whole or part.”

“ [E]5F 44 > 86.27, ()" The article of incorporation bylaws, an agreement among shareholders, or an
agreement between shareholders and the corporation may impose restrictions on the transfer or registration
of transfer of shares of the corporation. A restriction does not affect shared issued before the restriction was
adopted unless the holders of the shares are parties to the restriction agreement or voted in favor of the
restriction.

(c ) the restriction on the transfer or registration of transfer of shares is authorized: (1) to maintain the
corporation’ s status when it is dependent on the number or identify of shareholders; (2)to preserve
exemptions under federal or state securities law; for any other reasonable purpose.
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I AR LSS SRt
LEAER s BRI E L BAER A E 8 S

B SR LA E]E (Delaware General Corporation Law)
iEF 82020 MG ARE Il FFELSTEL MR

8§202(b): 2 Pk R 4| N F R U T S
HoE ”9"?\15'3’(%; BAR P 2FRERA T :
SECESE AR ¥ g S VI
TH

5z ARE®

B E I 2\ 7% (Model Business Corporation Act)

1 &5 §6. 02(a)*: >t = DR ARREETE ¢ & E% g\g R
%%?”;&U)A%“ﬁg"ﬁﬁwﬁakﬁf LA d A2 EFTA
BAet o (3) AT - S S - 2

§6.02 ()" § &+ § =35 Lﬁ(a)ﬁf‘%ﬁ&&m%lﬁip\,
AT IR LR 8 3R AT S F L

ERFEB 2 K o (2) 3

" Delaware General Corporation Law (DGCL) §202(b) “A restriction on the transfer or registration of
transfer of securities of a corporation, or on the amount of a corporation’ s securities that may be owned
by any person or group of persons, may be imposed by the certificate of incorporation or by the bylaws or
by an agreement among any number of security holders or among such holders and corporation. No
restriction so imposed shall be binding with respect to securities issued prior to the adaptation of the
restriction unless the holders of the securities are parties to an agreement or voted in favor of the restriction.

* [E5E 44 > 6.02(a) Terms of class or series determined by board of directors.

If the articles of incorporation so provide, the board of directors is authorized, without sharcholder approval

to (1) classify any unissued shares into one ore more classes or into one of more series within a class, (2)

reclassify any unissued shares of any class into one or more series within one ore more classes, or (3)

reclassify any unissued of any series of any class into one ore more classes or into one or more series

within a class.

6.02 (b) If the board of directors acts pursuant to subsection (a), it must determine the terms, including
preferences, rights and limitations, to the same extent permitted under section 6.01, of (1) any class of
shares before the 1ssuance of any shares of that class or (2) any series within a class before the issuance of
any shares of that series.

49
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FERFIAPREF S P32 > RIE R 1934 &% 22 (the
securities Exchange Act of 1934)E B RPHEIATIoME ¢ o b
TARE T ERERL L OF TRV EFEF AR
ﬁs%ﬁﬂki EFR - ?K;%'f%i so 2 @ (NASDAQ)™ 2 H %R @ o o H 1+ R

] R5635 (i1) > & H&FE X 2 % #»7(NYSE) F # %] 303A.08 & 7 s 2R

%% 53
o

#5"

¥ [EEE 47 » §161.Issurance of additional stock; when and by whom. The director may, at any time and from

time to time, if all of the shares of capital stock which the corporation is authorized by its certificate of
incorporation to issue have not been issued, subscribed for, or otherwise committed to be issued, issue or
take subscription for additional shares of its capital stock up to the amount authorized in its certificate of
incorporation. 5|H EEEEACHT 97 MR E G -1 B TIRFIK AT 29T - ZEEES
STETEESAT > H 13> 2008 4E 6 A -

THICT > AR B TIRHIAIAG i BRG] B TREABALHIE > BUKEE RS 137 1> B

175> 201446 H »

NASDAQ Listing Rule 5635 Share holder approval: This Rule sets forth the circumstances under which

shareholder approval is required prior to an issuance of securities in connection with: (i) the acquisition of

the stock or assets of another company; (i1) equity-based compensation of officers, directors, employees or

consultants;:--.available at: http:/nasdag.cchwallstreet.com/NASDAQ/Search/default.asp. (5% 2%

2019/7/6) -

" NYSE,INC. Listed Company Manual 303A.08 : Shareholder approval of equity compensation plans:
Shareholders must be given the opportunities to vote on all equity-compensation plans and materials
revisions thereto, with limited exemptions explained below. Equity-compensation plan can help align
shareholders and management interests and equity-based awards are often very important components of
employee compensation. To provide checks and balances of the potential dilution resulting from the
process of earmaking shares to be used for equity-based awards, the Exchange requires that all
equity-compensation plans and any material revisions to the terms of such plans, to be subject to
shareholder approval. available at:
https://nyseguide.srorules.com/listed-company-manual/document ?treeNodeld=csh-da-filter' WKUS-TAL-D
OCS-PHC-%7B0588BF4A-D3B5-4B91-94EA-BEOF17057DF0%7D--WKUS TAL 5667%23teid-76 ( #x%
%28 H: 2020/11/1) »

wn
e}
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RSU(Restricted Stock Unit) f& = ;%:

RSA RSU

&3 p P RNV BHERFEE L

%18 1L - FAEE AR | B RS- 2iER s B RE
Herg g B PR

Bl &7 |ZR1@Epsisgtaag| o0 PAFEES R
BA AP EEE AR | 1RE » 1 RIS -
Eof g Elew(F S | THRFAET - Lo B
&) PR E R Hoonid A o
Rl 242 @8 72 8L gxe il (&
WL RS | AT )
A

RIS | EHEFF fe BT & A
v R E R m AT 1R

/L‘/LA—A:E,L,

X R 258

— B E=BIBREF %2 5)/A(Model Business Corporation Act)

ﬁﬁ%#z.§6.27%f
%#” L
fot A %

Lo BIER R F gy e T

YR E AT R IRH R TRERIR S R EHE AT

20124E6 A 16 H -
* [EIRE 44 ReEE 46 ©

7 (D) R ELH G T d VA&
LA R pe 2 PR AL A U A A f"%:%%
Gﬁ%i&é % s o frirg6. 26(b) i

T ooE2Eu

7

~~

gh“(

%”T%?",ﬁ-@m%

PP v iiges

30 &% 6 81 > H 9-10 -

* [EFiEE 0 $6.27(b) A restriction on the transfer of registration of transfer is valid and enforceable against
the holder or a transferee of the holder if the restriction is authorized by this section and its existence is
noted conspicuously on the front or back of certificate or is contained is the information statement required
by section 6.26(b). Unless so noted or contained, a restriction is note enforceable against a person without

knowledge of the restriction.
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£ §3 oAb
F—K FaTEH

Mg ER 4 B ¢ (Financial Accounting Standards
Board, FASB) z- B4 4% ¢ 3+ B B] 238 % 123 5.1 37 5% (Statement of
Financial Accounting Standard No. 123, Share-based payment,

" [@l%E 44 » §1.40 Conspicuous means so written that a reasonable person against whom the writing is to
operate should have noticed it. For example, printing in italics or boldface or contrasting color, or typing in
capitals or underlined, is conspicuous.

* EIRTEE > §6.26(b) Within a reasonable time after the issue or tranfre of shares without certificates, the

corporation shall send the shareholder a written statement of the information required on certificates by

section 6.25(b) and (c), if applicable, section 6.27.

DGCL 202(a) A written restriction or restrictions on the transfer or registration of transfer of a security of

a corporation, or on the amount of the corporation’ s securities that may be owned b any person or group

of persons, if permitted by this section and noted conspicuously on the certificate or certificates

representing the securities or securities so restricted or, in the case of uncertificated shares, contained in the
notice of notices send pursuant to 151(f) of this title, may be enforced against the holder of the restricted
security of securities or any successors or transferee of the holder including an executor, administrator,
trustee, guardian, or other fiduciary entrusted with like responsibility for the person or estate of the holder.

Unless noted conspicuously on the certificate or certificates representing the security or securities so

restricted or in the case of uncertified shares, contained in the notice or notices sent pursuant to 151(f) of

this title, a restriction, even though permitted by this section, is ineffective except against a person with
actual knowledge of the restriction.

59
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revised, FAS123(R2004)) 7 » m 2T & (422 p 2% g & >
@@§f“ﬁéﬁﬁi°%i?ﬁ?5¥{21‘%ﬁ?@%,a

EBU P avR ) & EgR g g2t Bl s
Vi d FRAcUG) & é{;;&;ljﬁv’u K5 5;,% P
??ﬁﬂﬁ&’iiéx)%igb%?ﬁﬁ T oo fe % ﬁ

ETINS
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>\+
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e
o
T
(w
i
Sk
ﬂ\

AP R it 2 RSU 2 RSA 2 il o B 2 R p 3
fii% (the U.S. Internal Revenue Code) % 83 i% - £23% 4 734 5%
i kB AF E 22 B 5 7 P (Internal Revenue Service,
Treasury)83-3 if -

AL

Rogofriz % 83 E G - SR e ()" 0 BV E R IR
ZARED)F o HE LA 0 R - SR FpAE ARG R

60

Summary of Statement No 123 (Revised 2004): Key Provision of the statement, This statement requires a
public entity to measure the cost of employee services received in exchange for an award of equity
instruments base on the grant date fair value of the award (with limited exceptions). That cost will be
recognized over period during which an employee is required to provide service in exchange for the
award - the requisite service period (usually the vesting period). No compensation cost is recognized for
equity instrument for which employee do not render the requisite service. +«+-+- A nonpublic entity,
likewise, will measure the cost of employee services receive in change for an award of equity instruments
base on the grant-date fair value of those instruments, except in certain circumstances. Specifically, if it is
not possible to reasonably estimate the fair value of equity share options and similar instruments because it
is not practicable to estimate the expected volatility of the entity’ s share price, a nonpublic entity is
required to measure its awards of equity share options and similar instruments base on a value calculated
using the historical volatility of appropriate industry sector index instead of the expected volatility of its
share price. Available at https://www.fasb.org/summary/stsum123r.shtml. 52142 H: 2019/7/14 -

* [EEE39 EH 101 ¢

Internal Revenue Code, §83 Property transferred in connection of performance of service (effective: 12/27,
2017): (a) General rules, if, in connection with the performance of services, property is transferred to any
person other than the person for whom such services are performed, the excess of (1) the fair market value
of such property (determined without regard to any restriction other than a restriction which by its terms
will never lapse) at the first time the rights of the person having the beneficial interest in such property are
transferable or are not subject to a substantial risk of forfeiture, whichever occurs earlier, over (2) the
amount (if any) paid for such property, share be included in the gross income of person who performed
such services in the first taxable year in which the rights of the person having the beneficial interest in such
property are transferable or are not subject to a substantial risk of forfeiture, whichever is applicable.

* [E]_EZE » (b) election to include in gross income in year of transfer — (1)In general, Any person who
performed services in connection with which property is transferred to any person may elect to include in
his gross income for taxable year in which such property is transferred, the excess of (A) the fair market
value of such property at the time of transfer (determined without regard to any restriction other than a
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PRE MIEBEIPNAAFFLAR G RE P 5 HED
(Vesting Date) & ijcfipr Bho 45 W43 RSA, A 1 ¥ E &g * (b)) >
THLBELAE 1L F P > i e (Grant Date) 7 B Ffipr gk -

PR 2 L R0 AL 83 ()T R LM 2T
I RHZ QRBER AR ER B A L AT o £
PR T AIE o PSR RSA R v EH R (b))
g;,gnj,u‘zﬂﬁplaiﬁi%ig@ﬁ BEABERZ 3 EFR2Z -
: Tt F A 1 ERR W HEEARMAEABEEZEA(AL )
ARFHLABEIMAZ ] P FERED Q2 5"

H2Pm 2 WHEP = m2E 83 M) 7 LS| ehpE gl
EEF BRI - XA TREREP A Eil;.’iﬁll— A AT L 2
PREAYERDIFTE Y o5 RBEE pd | 1R
FREEhE > 2P R ENE G ERRIFETRY O FIEETE A

$- 18 533 3% FVW Cook report® (2018)

£E  LrrEE

EE'I—}T‘}\ \%/T‘%

FW Cook™ A 1973 & % 44+ % & S&P 500 # &+ 250 73 & (K
@Bk 2018/3/31 0 W)t B o P g A F At K I

restriction which by its terms with never lapse), over (B) the amount (if any) paid for such property. If such
election 18 made, subsection (a) shall not apply with respect to the transfer of such property, and if such
property 1s subsequently forfeited, no deduction shall be allowed in respect of such forfeiture.

* GERBARL BT 97 WIS TE R - S TR & TREA IR R E S SR AL Y
”réfﬁ%&ﬁﬁ EH23 2008 4E6 H -

® [E%¥ 62 §83(h) Deduction by employer - In the case of transfer of property to which this section applies
or a cancellation of restriction describted in subsection (d), there shall be allowed as a deduction under
section 162, to the person for whom were performed the services in connection with which such property
was transferred, an amount equal to the amount included under subsection (a), (b) or (d) (2) in the gross
income of the person who performed such services. Such deduction shall be allowed for the taxable year of
such person in which of with which ends the taxable year in which such amount is included in the gross
income of the person who performed such services.

* 2018 FW Cook Top 250 Report, available at
https://www.fwcook.com/content/documents/Publications/11-7-18 FWC 2018 Top 250 Final.pdf, (Ff%&
B H: 2019/8/5) »

" B BERAE] > SRAVEIL Y EESA T AT 2R
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(restricted stock) ~ % % ﬁifﬁflﬁ%m(Performance Awards) = # -
* *ﬂ:ﬁ’i’lﬁﬂiﬁ B RAESRT0% P 100% TimE 94% 0 H
LA R T3 69% B E 2 IR F DO R E 4% (stock
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AEWH | 20k [LOREE 20403 A | 3. 4o
BEERIRE R F R
[E LS e
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e
w23 | T 65% 3 91%
e
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5 A 12 1'7% 28% 10 92%
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ARG |10 20% 70% 4 70%

* f1& proxy statement » 10-K report > 8-K filing » [F5E 66, E 4 °

“ SARS: Stock Appreciation Rights: #1778 F1JHS ] B2 R R (50 (E A BUS- (AR > 25(E -

" Performance Awards: fil & B 22 (8 58 Y Ao HE SR Al BE (7 R S s HE S A A 3 B AT > ATEE
AR AR E B SRR AR - [FlsE 66> H 5 -

" EEE66 H6 e
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¥ TSR (total|(Profit) ||& (Capital|(Revenue) |(Cash

Shareholder Efficiency) Flow)
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§ ORRFRIFEORE % FFAORE O¥fOAEFERE X2 RF
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¥ FRRHBF0: FFEM® Citigroup Inc”(2019).

Sk PP S B

o HE B @2 ’-‘k%&ﬁ%ﬁ%ﬁ LR L giféfé‘ii%(proposals) N
BA e F-HHWLERFLIEET A AR ERBRGAL
CEOfr¥ vhw =dp 2401721 ¢ NEO(named_execut1ve officers)”, ¥
- WA R 2 F B 204,000 Fawy PR SER O RUFES
2019 & 2 dw - (2014 #)PBEEPETF > BIS 63 MRS
7,350 =B 1 (ik 248 A 1 03.6%)"

F R B EPE AT B Z A R A

VWE%”*f“’E?&%Fi§W%W%ﬁéﬁﬁﬁﬂ
(Cash bonus) » % »x % ## ¥ = (Performance Share Units ° PSU), 4v

® 2019 Citigroup Inc Notice of annual meeting and proxy statement, Apr 16 2019,available at:
https://www.citigroup. com/cm/mvestor/quarterly/ZO19/ar19p pdf (B3I H: 2019/4/20);1% &
HIRRAREEGH % RElEFER 2018 FEZHEBMC R ZEZ A, available at
https://www.bloombereg. com/news/amcles/2019 04-16/jesse-jackson-wants-banks-to-take-a-stand-on-how-f
ines-are-used (E{& 21 H: 2019/4/20) °

Y ARSI T EE B E Michael Corbat(CEO)EHE#{ T, John Gerspach H17#%5#(CFO), James
Forese #FEREEEAERBITE (President & ICG CEO), Stephen Bird ;A% 4:@l#nfT £ (GCB
CEQ), Jane Fraser i T SEMN#f T+ (Latam CEO) , [EFE 78 > H 81 °

Y EEETS, H 114
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Ve 17 F &35 Brian T.Moynihan(Chairman, CEO), Paul M.Donofrio(CFO, Hf%+), Dean C.
Athanasia (President, FEEB/NMPEETFE, Geoffrey S.Greener(JEf# ), Thomas K. Montag(ZiEE)
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* Tnternal Revenue Code Sec 401 (a)(28)(B).
Internal Revenue Code Sec 401(k).
*O[EEE 228 0 (h).

*[EEE 204 0 H 42.

*[EEE 202 0 H 17,

** Tnternal Revenue Code Sec 401(2)28(C).
Revenue Ruling 59-60,1959-2C.B. 237.
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FEER™e F F AP it % 7 4 1 3% (DOL, Department
of Labor), (IRS, Internal Revenue Service), {=(PBGC, Pension
Benefit Guaranty Corporation)

ERISA % B 20 A = 2 i > 4 3K 0 f R = felafh kA £ o it
&?%ﬁ%%é%i&@ﬁ%ﬁﬁﬁ°

Sk ek

yﬁﬁaﬁﬁm%»@g@’aP%Cﬂg%*wﬁﬁiﬁﬁﬁ_
(event base)z-3F4 - DOL 7 ¢ & F & v 211§ 4% o

¥ Quick Reference to ERISA Compliance, ,Wolters Kluwer Law & Business, pp 1-3.2012.
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¥ b 295 95 28 4L 4 (CFR, Code of Federal Regulations)™
&%+ SPD 7 ) e frfe st 2 9] *Ef‘m Il S
TR S EEEARGFR - H TR B LA S A PR
TR TRIRA KE fortd ¢ LA RR nf;iﬁv]@@ P
T E ?’;}{/E‘.F,’”i”] ~ R %fxl]’f\-";fuﬂg > F z}\m Y %’Ul l% * ’f\?’il oo — AL

“* ERISA Sec 103(a).

E R O).

250 EEE 246 o

®' ERISA Sec 102.

Eﬁ > 102(b).
e F R HI#4R (Code of Federal Regulations - 4555 CFR) J&HEEIBE UM TERF TR
?B’ NEREERIT— M ERIK JOE B AR ESR - @A Fr) T REIE B R & 50 (E - - (&
o K pE ; i =8 =] 2 g available at
https://zh.wikipedia.org/wiki/%E8%81 % AF%E %82 % A6 %E8 % A6 % 8FWES %89%87 %ES % BD%99%E7
%BT7%AR)

# 29 CFR §2520.102-2.
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P ERISA Sec 3(16)(A).

®7 ERISA Sec 3(16)(B).

®* ERISA Sec 404(a)(3).
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* ERISA Sec 402(a).

o IEEY 246 0 B 11-22

*> ERISA Sec 403(a).

* & & > ERISA Sec 403 (a)(1),2).
" ERISA Sec 403(b).

* DOL Reg.§2510.3-10(a)(c).

[EzE 204 0 H 5-6 °

ERISA Sec 404 (a)(1).
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* [EEE 204 0 2004 survey of ESOP companies by the NCEO, Deloitte & Touche, and the Employee
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* NCEO Web article, The Employee Ownership 100, the America’ s largest employee owned companies,
2019/7/24, available at https://www.nceo.org/articles/employee-ownership- 10051 2% H 2020/2/2)
Publix Super Markets, Inc, Annual reports, Form 10-K, United States Securities and Exchange
Commission, part II, Item 5, Market For the Registrant” s Common Equity, Related Stock Holders Matters
and Issuers Purchases of Equity Securities * B 5 °
Pros and Cons of ESOP, Blue Book  Services, 2018/5/2, available at
https://www.producebluebook.com/2018/05/02/pros-and-cons-of-esops/ (B2 2 H 2020/2/3) °
Warren Cassell JR, 6 Successful Companies that Employee Owned, available at
https /lwww.investopedia.com/articles/insights/051316/6-successful-companies-are-employeeowned.asp
1% 818 H:2020/2/2) -
Article IV, Plan Administrator, Publix Super Markets, Inc. Employee Stock Ownership Plan, ppl15-16
Amened and Restated As of Jan,1,2007.
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“® Summers v State Street Bank &Trust Co & UAT Corporation ESOP Committee, 453 F.3d 404 (7" Cir.
2000).

*” ERISA Sec 403(a)(1).

* ERISA Sec 404 (a)(1)(B).

*' Amstrong v. LaSlle Bank National Ass’ n Supra,446 F.3d (7" Cir.2006)

® ERAS SE 54 Maniace v. Commerce Bank, N.A. 40, F.3d  264(8" Cir 1994), Herman v. NationalBank

Turst Co. 126 F.3d 1354 (11" Cir.1997).

FeE EsR A First Tier Bank, N.A. V. Zeller, 16 F3d 907(8" Cir. 1994).

* ERISA Sec 405(b)(3)(B).
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* ERISA Sec 405(2)(2),(3).
' Fifth third Bankcorp v Dudenhoeffer, 134 S. Ct. 2459 (2014).
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(certiorari )

@ 5 U ESOP % i A enB 4 < /F > - > 5 0 ERISA R4~
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* 1£ In re Citigroup ERISA Litigation, 662 F.3d (C.A.2 2011)3E 1EHEE T & 2 e ¥ C iR RzIE 7
vt H RS 17 A R T TE LAY o FE Pfeil . State Street Bank & Trust Co.,671 F.3d (C.A 3 2007) 2 1EH:
EAIARRER T —EFEZEANEREEEY T - S EREERE -

* ERISA SEC. 404(a)(1) Subject to sections 403(c) and (d), 4042,and 4044, a fiduciary shall discharge his
duties with respect to a plan solely in the interest of the participants and beneficiaries and—

(A) for the exclusive purpose of:(i) providing benefits to participants and their beneficiaries;

And (11) defraying reasonable expenses of administering the plan;

(B) with the care, skill, prudence, and diligence under the circumstances then prevailing that a prudent man

acting in a like capacity and familiar with such matters would use in the conduct of an enterprise of a like

character and with like aims;(C) by diversifying the investments of the plan so as to minimize the risk of
large losses, unless under the circumstances it 1s clearly prudent not to do so; and (D) in accordance with
the documents and instruments governing the plan insofar as such documents and instruments are

consistent with the provisions of this title and title IV.

ERISA SEC 407 (d) (6) :The term employee stock ownership plan means an individual account plan

(A) which 1s a stock bonus plan which 18 qualified, or a stock bonus plan and money purchase plan both of
which are qualified, under section 401 of the Internal Revenue Code of 1986, and which is designed to
invest primarily in qualifying employer securities.

288
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289 ERISA SEC 404 (a)(2) :In the case of an eligible individual account plan (as defined in section
407(d)(3)), the diversification requirement of paragraph (1)(C) and the prudence requirement (only to the
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