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The Impacts of China’s Antimonopoly Law on Foreign
Investment Enterprises Operating Intellectual Property Rights
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Abstract

In recent years, foreign investments in China have been increasing because of
Chinese Government's economic policy and global economic trends. The gradually
improved investment regulations in legal system and environment attract more and
more foreign capital inflows, and led China's economy to flourish.

China’s antimonopoly law had effect on August 1, 2008, and had great impacts on
foreign enterprises, especially in mergers and acquisitions and market power to which
is contributed by the exercises of intellectual property rights.

Foreign companies must consider China's special national conditions. Besides,
protections of China's intellectual property rights and anti-trust legislations also
exercise restraints on foreign investments in China.

All countries want to develop the market in China, while the exclusive use of
intellectual property rights in order to achieve a dominant market position is the most
rapid means, but how the Chinese anti-monopoly law equitable to the exclusive IPR
would be the key point. Foreign investors who are entering the Chinese market need
to consider the main points of the authority concerned in antitrust law reviewing and
punishments.

From the acquisition case of Coca-Cola and Huiyuan and Microsoft case in
China, this thesis attempts to draw a conclusion of what attitudes towards foreign
companies Chinese Government would take in the future.In order to summarize how
to balance China's anti-monopoly law and intellectual property rights for foreign
mergers and acquisitions. Also, remind Taiwanese investor of business tips from the

legal and business points of view.
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5 Section 1. Trusts, etc., in restraint of trade illegal; penalty
Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint of trade or
commerce among the several States, or with foreign nations, is declared to be illegal. Every person who
shall make any contract or engage in any combination or conspiracy hereby declared to be illegal shall
be deemed guilty of a felony, and, on conviction thereof, shall be punished by fine not exceeding
$10,000,000 if a corporation, or, if any other person, $350,000, or by imprisonment not exceeding three
years, or by both said punishments, in the discretion of the court.
18§ 12. Definitions; short title
(a) "Antitrust laws," as used herein, includes the Act entitled "An Act to protect trade and commerce
against unlawful restraints and monopolies," approved July second, eighteen hundred and ninety;
sections seventy-three to seventy-seven, inclusive, of an Act entitled "An Act to reduce taxation, to
provide revenue for the Government, and for other purposes,” of August twenty-seventh, eighteen
hundred and ninety-four; an Act entitled "An Act to amend sections seventy-three and seventy-six of
the Act of August twenty-seventh, eighteen hundred and ninety-four, entitled 'An Act to reduce
taxation, to provide revenue for the Government, and for other purposes,' " approved February twelfth,
nineteen hundred and thirteen; and also this Act.
"Commerce," as used herein, means trade or commerce among the several States and with foreign
nations, or between the District of Columbia or any Territory of the United States and any State,
Territory, or foreign nation, or between any insular possessions or other places under the jurisdiction of
the United States, or between any such possession or place and any State or Territory of the United
States or the District of Columbia or any foreign nation, or within the District of Columbia or any
Territory or any insular possession or other place under the jurisdiction of the United States: Provided,
10



(g 2 LR ¢2) d BT ELR €5 FRET o miE - BT /i
(catchallact) - v AR5 #7F H i & 812 2 3 8 Sl 2 gt 217 o

Borhs - BB FENL P 2B HSRF RS 7R B PR
bo (m 2R s i+ ) ¥(Federal Aviation Act of 1958) ~ (B 28 & 5.~ 2 5.8 (U g 502 )

9(Federal Food, Drug, and Cosmetic Act) ~ (Z287 %) 20 (Federal

That nothing in this Act contained shall apply to the Philippine Islands.

The word "person™ or "persons” wherever used in this Act shall be deemed to include corporations and
associations existing under or authorized by the laws of either the United States, the laws of any of the
Territories, the laws of any State, or the laws of any foreign country.

(b) This Act may be cited as the "Clayton Act".

' Federal Trade Commission Act (15 U.S.C. §§ 41-58)

Under this Act, the Commission is empowered, among other things, to (a) prevent unfair methods of
competition, and unfair or deceptive acts or practices in or affecting commerce; (b) seek monetary
redress and other relief for conduct injurious to consumers; (c) prescribe trade regulation rules defining
with specificity acts or practices that are unfair or deceptive, and establishing requirements designed to
prevent such acts or practices; (d) conduct investigations relating to the organization, business,
practices, and management of entities engaged in commerce; and (e) make reports and legislative
recommendations to Congress.

8 The Federal Aviation Act of 1958 (P.L. 85-726, 72 Stat. 731) created a Federal Aviation Agency
(later called the Federal Aviation Administration; FAA) and empowered it to oversee and regulate
safety in the airline industry and control civilian and military use of the airspace over the United States.
The authority to regulate air travel and the airline industry is based on Congress's power under Article I,
section 8 of the Constitution to regulate inter-state commerce. When the technological advance of air
travel became commercially viable and a societal reality, Congress was empowered to regulate the
airline industry. Although the Department of Commerce had regulated air travel since the 1920s, in
1938 Congress passed a law creating the Civil Aeronautics Board (CAB).

% The Food and Drugs Act of 1906 was the first of more than 200 laws that constitute one of the
world's most comprehensive and effective networks of public health and consumer protections. Here
are a few of the congressional milestones:

The Federal Food, Drug, and Cosmetic Act of 1938 was passed after a legally marketed toxic elixir
killed 107 people, including many children. The FD&C Act completely overhauled the public health
system. Among other provisions, the law authorized the FDA to demand evidence of safety for new
drugs, issue standards for food, and conduct factory inspections.

The Kefauver-Harris Amendments of 1962, which were inspired by the thalidomide tragedy in Europe
(and the FDA's vigilance that prevented the drug's marketing in the United States), strengthened the
rules for drug safety and required manufacturers to prove their drugs' effectiveness.

The Medical Device Amendments of 1976 followed a U.S. Senate finding that faulty medical devices
had caused 10,000 injuries, including 731 deaths. The law applied safety and effectiveness safeguards
to new devices.

fifif 1 FDA US. Food and Drug Administration » =] 4 Vfi:
http://www.fda.gov/Regulatorylnformation/L egislation/default.htm - f& i [t 1 £5:2010/01/29 -

% The Telecommunications Act of 1996 is the first major overhaul of telecommunications law in
almost 62 years. The goal of this new law is to let anyone enter any communications business -- to let
any communications business compete in any market against any other.

The Telecommunications Act of 1996 has the potential to change the way we work, live and learn. It
will affect telephone service -- local and long distance, cable programming and other video services,
broadcast services and services provided to schools.

}ﬁ]El FCC Federal Communications Commission » Y[ s V5i: http://www.fcc.gov/telecom.html » f&
VR[] 1141:2010/01/29 -
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% Article 3
1. For the purposes set out in Article 2, the activities of the Community shall include, as provided in
this Treaty and in accordance with the timetable set out therein:
(a) the prohibition, as between Member States, of customs duties and quantitative restrictions on the
import and export of goods, and of all other measures having equivalent effect;
(b) a common commercial policy;
(c) an internal market characterised by the abolition, as between Member States, of obstacles to the free
movement of goods, persons, services and capital;
(d) measures concerning the entry and movement of persons as provided for in Title 1V;
(e) a common policy in the sphere of agriculture and fisheries;
(f) a common policy in the sphere of transport;
(9) a system ensuring that competition in the internal market is not distorted;
(h) the approximation of the laws of Member States to the extent required for the functioning of the
common market;
(i) the promotion of coordination between employment policies of the Member States with a view to
12
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enhancing their effectiveness by developing a coordinated strategy for employment;

(j) a policy in the social sphere comprising a European Social Fund;

(K) the strengthening of economic and social cohesion;

(1) a policy in the sphere of the environment;

(m) the strengthening of the competitiveness of Community industry;

(n) the promotion of research and technological development;

(o) encouragement for the establishment and development of trans-European networks;

(p) a contribution to the attainment of a high level of health protection;

(q) a contribution to education and training of quality and to the flowering of the cultures of the
Member States;

(r) a policy in the sphere of development cooperation;

(s) the association of the overseas countries and territories in order to increase trade and promote
jointly economic and social development;

(t) a contribution to the strengthening of consumer protection;

(u) measures in the spheres of energy, civil protection and tourism.

2. In all the activities referred to in this Article, the Community shall aim to eliminate inequalities, and
to promote equality, between men and women.

(i 758 > RV RIS N A S 0 1995 F 5 K] > FI1 3~4 -
» Af\rtlcle 2 it i E
The Community shall have as its task, by establishing a common market and an economic and
monetary union and by implementing common policies or activities referred to in Articles 3 and 4, to
promote throughout the Community a harmonious, balanced and sustainable development of economic
activities, a high level of employment and of social protection, equality between men and women,
sustainable and non-inflationary growth, a high degree of competitiveness and convergence of
economic performance, a high level of protection and improvement of the quality of the environment,
the raising of the standard of living and quality of life, and economic and social cohesion and solidarity
among Member States.

R R -
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% Article 81
1. The following shall be prohibited as incompatible with the common market: all agreements between
undertakings, decisions by associations of undertakings and concerted practices which may affect trade
between Member States and which have as their object or effect the prevention, restriction or distortion
of competition within the common market, and in particular those which:
(a) directly or indirectly fix purchase or selling prices or any other trading conditions;
(b) limit or control production, markets, technical development, or investment;
(c) share markets or sources of supply;
(d) apply dissimilar conditions to equivalent transactions with other trading parties, thereby placing
them at a competitive disadvantage;
(e) make the conclusion of contracts subject to acceptance by the other parties of supplementary
obligations which, by their nature or according to commercial usage, have no connection with the
subject of such contracts.
2. Any agreements or decisions prohibited pursuant to this article shall be automatically void.
3. The provisions of paragraph 1 may, however, be declared inapplicable in the case of:
- any agreement or category of agreements between undertakings,
- any decision or category of decisions by associations of undertakings,
- any concerted practice or category of concerted practices,
which contributes to improving the production or distribution of goods or to promoting technical or
economic progress, while allowing consumers a fair share of the resulting benefit, and which does not:
(a) impose on the undertakings concerned restrictions which are not indispensable to the attainment of
these objectives;
(b) afford such undertakings the possibility of eliminating competition in respect of a substantial part of
the products in gquestion.

2 Article 82

Any abuse by one or more undertakings of a dominant position within the common market or in a
substantial part of it shall be prohibited as incompatible with the common market in so far as it may
affect trade between Member States.

Such abuse may, in particular, consist in:

(a) directly or indirectly imposing unfair purchase or selling prices or other unfair trading conditions;
(b) limiting production, markets or technical development to the prejudice of consumers;

(c) applying dissimilar conditions to equivalent transactions with other trading parties, thereby placing
them at a competitive disadvantage;

(d) making the conclusion of contracts subject to acceptance by the other parties of supplementary
obligations which, by their nature or according to commercial usage, have no connection with the
subject of such contracts.

%0 Article 87
1. Save as otherwise provided in this Treaty, any aid granted by a Member State or through State
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resources in any form whatsoever which distorts or threatens to distort competition by favouring
certain undertakings or the production of certain goods shall, in so far as it affects trade between
Member States, be incompatible with the common market.

2. The following shall be compatible with the common market:

(a) aid having a social character, granted to individual consumers, provided that such aid is granted
without discrimination related to the origin of the products concerned;

(b) aid to make good the damage caused by natural disasters or exceptional occurrences;

(c) aid granted to the economy of certain areas of the Federal Republic of Germany affected by the
division of Germany, in so far as such aid is required in order to compensate for the economic
disadvantages caused by that division.

3. The following may be considered to be compatible with the common market:

(a) aid to promote the economic development of areas where the standard of living is abnormally low
or where there is serious underemployment;

(b) aid to promote the execution of an important project of common European interest or to remedy a
serious disturbance in the economy of a Member State;

(c) aid to facilitate the development of certain economic activities or of certain economic areas, where
such aid does not adversely affect trading conditions to an extent contrary to the common interest;

(d) aid to promote culture and heritage conservation where such aid does not affect trading conditions
and competition in the Community to an extent that is contrary to the common interest;

(e) such other categories of aid as may be specified by decision of the Council acting by a qualified
majority on a proposal from the Commission.

Avrticle 88

1. The Commission shall, in cooperation with Member States, keep under constant review all systems
of aid existing in those States. It shall propose to the latter any appropriate measures required by the
progressive development or by the functioning of the common market.

2. If, after giving notice to the parties concerned to submit their comments, the Commission finds that
aid granted by a State or through State resources is not compatible with the common market having
regard to Article 87, or that such aid is being misused, it shall decide that the State concerned shall
abolish or alter such aid within a period of time to be determined by the Commission.

If the State concerned does not comply with this decision within the prescribed time, the Commission
or any other interested State may, in derogation from the provisions of Articles 226 and 227, refer the
matter to the Court of Justice direct.

On application by a Member State, the Council may, acting unanimously, decide that aid which that
State is granting or intends to grant shall be considered to be compatible with the common market, in
derogation from the provisions of Article 87 or from the regulations provided for in Article 89, if such
a decision is justified by exceptional circumstances. If, as regards the aid in question, the Commission
has already initiated the procedure provided for in the first subparagraph of this paragraph, the fact that
the State concerned has made its application to the Council shall have the effect of suspending that
procedure until the Council has made its attitude known.

If, however, the Council has not made its attitude known within three months of the said application
being made, the Commission shall give its decision on the case.

3. The Commission shall be informed, in sufficient time to enable it to submit its comments, of any
plans to grant or alter aid. If it considers that any such plan is not compatible with the common market
having regard to Article 87, it shall without delay initiate the procedure provided for in paragraph 2.
The Member State concerned shall not put its proposed measures into effect until this procedure has
resulted in a final decision.

Avrticle 89

The Council, acting by a qualified majority on a proposal from the Commission and after consulting
the European Parliament, may make any appropriate regulations for the application of Articles 87 and
88 and may in particular determine the conditions in which Article 88(3) shall apply and the categories
of aid exempted from this procedure.
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%2 Article 81
1. The following shall be prohibited as incompatible with the common market: all agreements between
undertakings, decisions by associations of undertakings and concerted practices which may affect trade
between Member States and which have as their object or effect the prevention, restriction or distortion
of competition within the common market, and in particular those which:
(a) directly or indirectly fix purchase or selling prices or any other trading conditions;
(b) limit or control production, markets, technical development, or investment;
(c) share markets or sources of supply;
(d) apply dissimilar conditions to equivalent transactions with other trading parties, thereby placing
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them at a competitive disadvantage;

(e) make the conclusion of contracts subject to acceptance by the other parties of supplementary
obligations which, by their nature or according to commercial usage, have no connection with the
subject of such contracts.

% Article 81

3. The provisions of paragraph 1 may, however, be declared inapplicable in the case of:

- any agreement or category of agreements between undertakings,

- any decision or category of decisions by associations of undertakings,

- any concerted practice or category of concerted practices,

which contributes to improving the production or distribution of goods or to promoting technical or
economic progress, while allowing consumers a fair share of the resulting benefit, and which does not:
(a) impose on the undertakings concerned restrictions which are not indispensable to the attainment of
these objectives;

(b) afford such undertakings the possibility of eliminating competition in respect of a substantial part of
the products in question.
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% Article 2

Appraisal of concentrations

1. Concentrations within the scope of this Regulation shall be appraised in accordance with the
objectives of this Regulation and the following provisions with a view to establishing whether or not
they are compatible with the common market.

In making this appraisal, the Commission shall take into account:

(a) the need to maintain and develop effective competition within the common market in view of,
among other things, the structure of all the markets concerned and the actual or potential competition
from undertakings located either within or outwith the Community;

(b) the market position of the undertakings concerned and their economic and financial power, the
alternatives available to suppliers and users, their access to supplies or markets, any legal or other
barriers to entry, supply and demand trends for the relevant goods and services, the interests of the
intermediate and ultimate consumers, and the development of technical and economic progress
provided that it is to consumers' advantage and does not form an obstacle to competition.

2. A concentration which would not significantly impede effective competition in the common market
or in a substantial part of it, in particular as a result of the creation or strengthening of a dominant
position, shall be declared compatible with the common market.

3. A concentration which would significantly impede effective competition, in the common market or
in a substantial part of it, in particular as a result of the creation or strengthening of a dominant position,
shall be declared incompatible with the common market.

4. To the extent that the creation of a joint venture constituting a concentration pursuant to Article 3 has
as its object or effect the coordination of the competitive behaviour of undertakings that remain
independent, such coordination shall be appraised in accordance with the criteria of Article 81(1) and
(3) of the Treaty, with a view to establishing whether or not the operation is compatible with the
common market.

5. In making this appraisal, the Commission shall take into account in particular:

- whether two or more parent companies retain, to a significant extent, activities in the same market as
the joint venture or in a market which is downstream or upstream from that of the joint venture or in a
neighbouring market closely related to this market,

- whether the coordination which is the direct consequence of the creation of the joint venture affords
the undertakings concerned the possibility of eliminating competition in respect of a substantial part of
the products or services in question.

% Concentrations which, by reason of the limited market share of the undertakings concerned, are not
liable to impede effective competition may be presumed to be compatible with the common market.
Without prejudice to Articles 81 and 82 of the Treaty, an indication to this effect exists, in particular,
where the market share of the undertakings concerned does not exceed 25 % either in the common
market or in a substantial part of it.
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¥ Article 4

Prior notification of concentrations and pre-notification referral at the request of the notifying parties
1. Concentrations with a Community dimension defined in this Regulation shall be notified to the
Commission prior to their implementation and following the conclusion of the agreement, the
announcement of the public bid, or the acquisition of a controlling interest.
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133 HHI stands for Herfindahl-Hirschman Index, a measure of market concentration. The HHI is calculated by

summing the squares of the individual market shares of all the firms in the market. For example, a market

containing five firms with market shares of 40 %, 20 %, 15 %, 15 %, and 10 %, respectively, has an HHI of 2

550(40% + 20% + 15% + 152 + 10? = 2550). The HHI ranges from close to zero (in an atomistic market) to

10000 (in the case of a pure monopoly). The post-merger HHI is calculated on the working assumption that

the individual market shares of the companies do not change. Although it is best to include all firms in the

calculation, lack of information about very small firms may not be important because such firms do not

affect the HHI significantly
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3% The U.S. Department of Justice considers a market with a result of less than 1,000 to be a competitive

marketplace; a result of 1,000-1,800 to be a moderately concentrated marketplace; and a result of 1,800 or

greater to be a highly concentrated marketplace. As a general rule, mergers that increase the HHI by more than

100 points in concentrated markets raise antitrust concerns.

Lawrence J. White, Antitrust and merger policy: a review and critique, The Journal of Economic Perspectives,

pp13~21,(1987)
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176 Section 2. Monopolizing trade a]felony penalty

Every person who shall monopolize, or attempt to monopolize, or combine or conspire with any other person or

persons, to monopolize any part of the trade or commerce among the several States, or with foreign nations,

shall be deemed guilty of a felony, and, on conviction thereof, shall be punished by fine not exceeding
$10,000,000 if a corporation, or, if any other person, $350,000, or by imprisonment not exceeding three years,
or by both said punishments, in the discretion of the court.
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leveraging claims, Western New England Law Review,( 1994).
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202 | everage occurs when a monopolist uses power in one market to induce or foreclose sales in another market
and thereby monopolize both.1 For example, consider two markets: a market for cameras and a market for film.
The camera market is dominated by one firm; many firms compete in the film market. Suppose the camera
monopolist begins selling its cameras only on condition that the buyer also purchase all film from the
monopolist.2 If the monopolist takes over enough sales in the film market, it will drive other film competitors
out. The monopolist then has a film monopoly in addition to a camera monopoly. This is leveraging.
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Feldman, Robin Cooper, Defensive leveraging in antitrust, Georgetown L.J., p1 (Jun 1999), available at
http://findarticles.com/p/articles/mi_ga3805/is 199906/ai_n8877368/?tag=content;coll, last visit at 2010/02/19.

203 |_everage occurs when a monopolist uses power in one market to induce or foreclose sales in another market
and thereby monopolize both.7 It is most frequently discussed in analyzing tying cases. Tying occurs when a
firm agrees to sell a product only on condition that the buyer either purchase a different product as well or agree
not to purchase the second product from another supplier.8 The classic tying case is International Salt Co. v.
United States,9 in which a firm produced machines that injected salt tablets into canned goods.10 The firm
leased the machines on condition that the lessee use only the firm's salt tablets. The Supreme Court condemned
the practice under sec 3 of the Clayton Act11 and sec 1 of the Sherman Act, expressing concern over a creeping
tendency toward monopolization in the salt market.

Feldman, Robin Cooper, Defensive leveraging in antitrust, Georgetown L.J., p3 (Jun 1999), available at
http://findarticles.com/p/articles/mi_qa3805/is_199906/ai_n8877368/?tag=content;coll, last visit at 2010/02/19.
204 Although leverage theory is best known in the context of tying cases, antitrust authorities also have applied
leverage theory in cases involving vertical mergers, exclusive dealing, reciprocal dealing, and monopolization
under sec 2 of the Sherman Act.

Feldman, Robin Cooper, Defensive leveraging in antitrust, Georgetown L.J., p3 (Jun 1999), available at
http://findarticles.com/p/articles/mi_qa3805/is_199906/ai_n8877368/?tag=content;coll, last visit at 2010/02/19.

% Traditional leverage theory lost ground with the emergence of the Chicago school of antitrust and its focus
on price theory to analyze behavior. Chicago school scholars sharply criticized leverage theory. They
acknowledged that leveraging changes the secondary market from a competitive one to a monopoly.They argued,
however, that the interaction of pricing in the two markets prevents the monopolist from charging monopoly
prices in both. By definition, the two products are used together. Thus, increasing the price of one will restrict
the monopolist's ability to raise the price of the other. As a result, the monopolist can gain all of its monopoly
profit in one market, or all of its monopoly profit in the other, but it cannot increase the total amount of
monopoly profit available. A second monopoly obtained through leverage, therefore, generates no more
monopoly profits than the original monopoly alone.

Feldman, Robin Cooper, Defensive leveraging in antitrust, Georgetown L.J., p5 (Jun 1999), available at
http://findarticles.com/p/articles/mi_ga3805/is_199906/ai_n8877368/?tag=content;coll, last visit at 2010/02/19.
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266 WCT Article 11 Obligations concerning Technological Measures----Contracting Parties shall provide
adequate legal protection and effective legal remedies against the circumvention of effective technological
measures that are used by authors in connection with the exercise of their rights under this Treaty or the Berne
Convention and that restrict acts, in respect of their works, which are not authorized by the authors concerned or
permitted by law.
267 WPPT Article 18 Obligations concerning Technological Measures----Contracting Parties shall provide
adequate legal protection and effective legal remedies against the circumvention of effective technological
measures that are used by performers or producers of phonograms in connection with the exercise of their rights
under this Treaty and that restrict acts, in respect of their performances or phonograms, which are not authorized
by the performers or the producers of phonograms concerned or permitted by law.
268 =% Copyright, Designs and Patents Act of 1988, Part VII, § 296. (1) This section applies where copies of
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a copyright work are issued to the public, by or with the licence of the copyright owner, in an electronic form
which is copy-protected. (2) The person issuing the copies to the public has the same rights against a person
who, knowing or having reason to believe that it will be used to make infringing copies (a) makes, imports, sells
or lets for hire, offers or exposes for sale or hire, or advertises for sale or hire, any device or means specifically
designed or adapted to circumvent the form of copy-protection employed, or (b) publishes information intended
to enable or assist persons to circumvent that form of copy-protection, as a copyright owner has in respect of an
infringement of copyright. (3) Further, he has the same rights under section 99 or 100 (delivery up or seizure of
certain articles) in relation to any such device or means which a person has in his possession, custody or control
with the intention that it should be used to make infringing copies of copyright works, as a copyright owner has
in relation to an infringing copy. (4) References in this section to copy-protection include any device or means
intended to prevent or restrict copying of a work or to impair the quality of copies made. (5) Expressions used in
this section which are defined for the purposes of Part I of this Act (copyright) have the same meaning as in that
Part. (6) The following provisions apply in relation to proceedings under this section as in relation to
proceedings under Part | (copyright) (a) sections 104 to 106 of this Act (presumptions as to certain matters
relating to copyright), and (b) section 72 of the Supreme Court Act 1981, section 15 of the Law Reform
(Miscellaneous Provisions) (Scotland) Act 1985 and section 94A of the Judicature (Northern Ireland) Act 1978
(withdrawal of privilege against self-incrimination in certain proceedings relating to intellectual property); and
section 114 of this Act applies, with the necessary modifications, in relation to the disposal of anything delivered
up or seized by virtue of subsection (3) above.

269 Council Directive 91/250/EEC of 14 May 1991 on the legal protection of computer programs Official
journal NO. L 122, 17/05/1991 P. 0042 - 0046, Article 7 Special measures of protection ----1. Without prejudice
to the provisions of Articles 4, 5 and 6, Member States shall provide, in accordance with their national
legislation, appropriate remedies against a person committing any of the acts listed in subparagraphs (a), (b) and
(c) below: ......... (c) any act of putting into circulation, or the possession for commercial purposes of, any means
the sole intended purpose of which is to facilitate the unauthorized removal or circumvention of any technical
device which may have been applied to protect a computer program.

270 Pub L. No. 105-304 (H.R. 2281), 112 Stat. 2860 (1998)
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22 United States v. Microsoft Corp., Civ. Action No. 98-1232
% Articles 4, 5(a), 5(b), 5(c) and 6(a) of Commission Decision C(2004)900 final of 24 March 2004, Case
COMP/C-3/37.792.
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281 A performance measure used to evaluate the efficiency of an investment or to compare the efficiency of a
number of different investments. To calculate ROI, the benefit (return) of an investment is divided by the cost of
the investment; the result is expressed as a percentage or a ratio.

The return on investment formula:
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{Gain from Investment - Cost of Investment)

ROI=
Cost of Investment

Return on investment is a very popular metric because of its versatility and simplicity. That is, if an investment
does not have a positive ROI, or if there are other opportunities with a higher ROI, then the investment should
be not be undertaken.
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