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Empirical Analysis on the Damages Award of Intellectual
Property Disputes in Perspective of Intangible Assets Valuation
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Abstract

As a type of intangible asset, intellectual property has the characteristics of the
lack physical substance and the difficulty of valuation. In order to benefit from
intellectual property more actively and efficiently, several valuation methods have
been developed and studied. The most common methods are cost method, market
method, and income method which also includes excess earnings method, incremental

income method and royalty savings method.

Once the intellectual property right is infringed and the right owner claims for
damages, the legal system offers several approaches to assess the adequate and
sufficient damages for the claimants. Although these approaches may vary from
valuation methods, all of the approaches and methods are relevant to the estimation of
the value of intellectual property, among which the royalty savings method and
reasonable royalty approach share the most similarity.

In the US, the statutes of the remedies for infringement of patent, trademark and
copyright are different; however, reasonable royalty has become one of the major
approaches to determine the damages, and the well-known 15 factors from
Georgia-Pacific case serve as a starting point for determining a reasonable royalty. In
Taiwan, the statutes of Patent Law, Trademark Law and Copyright Law all provide
several different approaches to calculate damages, and the reasonable royalty
approach is newly added in the 2011 amendment of Trademark Law and 2012
amendment of Patent Law.

This paper performs an empirical analysis of patent, trademark and copyright
damages on the cases from 1 May 2012 to 30 April 2013 adjudged by Taiwan
Intellectual Property Court, and aims to summarize the approaches of damages
calculation as well as find out the factors that influence the determination of a
reasonable royalty. In spite of the fact that royalty savings method of valuation
requires to back discount the amounts and the estimation of damages under reasonable
royalty method doesn’t, they both share very similar steps and conditions while
processing. Therefore, once the court decides to calculate the damages based on
reasonable royalty in a given case, this thesis proposes that it would be appropriate if
the court refers to the steps and factors of royalty savings method, in hopes of a fair

and adequate damage and remedy.
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International Accounting Standard 38 Intangible Assets Definition 8: “ An asset is a resource: (a)

controlled by an entity as a result of past events; and (b) from which future economic benefits are

expected to flow to the entity....An intangible asset is an identifiable non-monetary asset without

physical substance.”

“The three critical attributes of an intangible asset are: 1.identifiability; 2. control (power to obtain

benefits from the asset) ; and 3. future economic benefits (such as revenues or reduced future costs)”.
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FERIESEA] ; FHREM A BRI - RERGER 2 B (i 2 I8 ERHEE - =
WIS - L7934 i 2 %2 (Patent Act of 1793) BRfE{LEIEEEA] 2

% Samuel Winslow /2B # A s F55—r SEFIREA > i 1641 SEAERRTE ST Rk LB AR HUS
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have Power...To promote the Progress of Science and useful Arts, by securing for limited Times to
Authors and Inventors the exclusive Right to their respective Writings and Discoveries.”

"R B S

http://ipmall.info/hosted _resources/lipa/patents/Patent Act of 1790.pdf ( & LR HHH:2013 &£ 7

H9H ")

JHSCE 2% Patent Act of 1790, Section 4: “..if any person or persons shall devise, make, construct,

use, employ, or vend within these United States, any art, manufacture, engine, machine or device, or
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STRREAN (G RS M N BFIRE » FEREE 2/ DAE S A BRI A S B (R e P fit
Gy =R HER -

1836 @AV H A EA B EEE IR A IEXURIIHAE (Patent Office)
SLH R R THX AU EE R M AR | ZOiE R Z SRR AR 2%
ith 2 [EF R GLER R > LR ftt \SRE HEE A Z 5N EEA R - 2R
TeIt TR B 250 AT EABHEERNARY 14 1% > A EER 7 F >
FeETINE ALE B F R A - SR MR - JABE S H A B e E A Y
AT 2 HIEHRE (actual damages) - %% R iREAEY =Y WIISURE

SEBES%EEEHI4 (injunction) * o

1870 £ - HAEFREIL - BT Al rI &R PG S AT ZIRE
R AZHE NPT R 2 2 HER™ o DRILEAAIAE A T DA— B R EE HAR I R (A
ANFTER2s - TR E R E - 2R SiAR Gt Birdsall —ZE 3R >
FESAIRE AEZAIZRETT By P AT SRR BRI (A AP 2 Fl e 8 aEs - 47 7]
FIRERE SR o Wil Coupe ZEfEp » BEIAMIEFRIN » T AR HP GBS

and exclusive right of which shall be so as aforesaid granted by patent ...without the consent of the
patentee... shall forfeit and pay to the said patentee... such damages as shall be assessed by a jury,
and moreover shall forfeit to the person aggrieved, the thing or things so devised...”
JHSCE 2% Patent Act of 1793,Section 5: “That if any person shall make, devise and use, or sell the
thing so invented, the exclusive right...without the consent of the patentee... shall forfeit and pay to
the patentee, a sum, that shall be at least equal to three times the price, for which the patentee has
usually sold or licensed to other persons, the use of the said invention; which may be recovered in
an action on the case founded on this act...”
Patent Act of 1836, Section 14: “That whenever, in any action for damages for making, using, or
selling the thing whereof the exclusive right is secured by any patent heretofore granted... , a
verdict shall be rendered for the plaintiff in such action, it shall be in the power of the court to
render judgment for any sum above the amount found by such verdict as the actual damages
sustained by the plaintiff, not exceeding three times the amount thereof...”
[E]_E&F » Section 17: « ...courts shall have power...to grant injunctions, according to the course and
principles of courts of equity, to prevent the violation of the rights of any inventor as secured to him
by any law of the United States, on such terms and conditions as said courts may deem
reasonable...”
Patent Act of 1870, Section 55: ”...in any such case for an infringement, the claimant [complainant]
shall be entitled to recover, in addition to the profits to be accounted for by the defendant, the
damages the complainant has sustained thereby, and the court shall assess the same or cause the
same to be assessed under its direction...”
“" Birdsall v. Coolidge, 93 U.S.64, 69 (U.S. 1876) (underline added) : «... Damages of a compensatory
character may also be allowed to the complainant suing in equity, in certain cases, where the gains
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TEAREA Z R (E SRR A ERAGT R 22 A FY - fEATE - RS AR
(entitled to recover) {ZHE A\FLNEE HAMERTE Z M2 (gains and profits) - ffif{
1870 £ ZHHE » FER G2 ZIRRRIRIN IS AT e 2 M e g aals - R
SyATEFRCRIEEE P28k - £k % RS AEF KA LIEERIEE# > GHR
HAERERSEZ e DIREZMHE - mERERNRET MESS ke
AR SRR E R EST R AW HR B S EG 2 M E RS2 T %
IR - ® ) e (R EAR . RAR - BHSAEAG PRI A (S A AT
G2 Mz - ifi 1870 42 BRIASHE AT R i il G BAITRE A G35 KR
NPT Hlas e SBAREANFTZARK » TH AN ERREN T Frz Z IR 9
TFTES M EE | ATEL -

1946 FHRHCEMIEFRENETEM T EREBET - narHAINEAGE KEER
EEEEAR RN S MER|4 (patentee ... to recover general damages which shall
be due compensation for making, using, or selling the invention, not less than a
reasonable royalty.”) ; FIFHIMIER T LAEHE N FTERIRs et SRR ke 2
TE MR T B P B A A T B R I I A A AR eI - AR
AN E ST T EHARE AN 15LLF5 K BE A ELBE 2 AT (o BF HE A ATEE 2 182

and profits made by the respondent are clearly not sufficient to compensate the complainant for the
injury sustained by the unlawful violation of the exclusive right secured to him by the patent. Gains
and profits are still the proper measure of damages in equity suits, except in cases where the injury
sustained by the infringement is plainly greater than the aggregate of what was made by the
respondent, in which event the provision is that the complainant ‘shall be entitled to recover, in
addition to the profits to be accounted for by the respondent, the damages he has sustained thereby."

8 Coupe v. Royer, 155 U.S. 565, 582 (U.S. 1895) (underline added) : “...There is a difference
between the measure of recovery in equity and that applicable in an action at law. In equity, the
complainant is entitled to recover such gains and profits as have been made by the infringer from
the unlawful use of the invention, and since the Act of July 8, 1870, in cases where the injury
sustained by the infringement is plainly greater than the aggregate of what was made by the
defendant, the complainant is entitled to recover the damages he has sustained in addition to the
profits received. At law, the plaintiff is entitled to recover as damages compensation for the
pecuniary loss he has suffered from the infringement, without regard to the question whether the
defendant has gained or lost by his unlawful acts, the measure of recovery in such cases being not
what the defendant has gained, but what plaintiff has lost.”

“® Patent Act of 1946, ch. 726.

% Erick S. Lee, Historical Perspectives on Reasonable Royalty Patent Damages and Current
Congressional Efforts for Reform, UCLA Journal of Law & Technology, Volume 13, Issue 2,
(2009) .
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MAEREEMEF 4 | (to make the basis of recovery in patent infringement suits
general damages, that is, any damages the complainant can prove not less than a
51)

o

reasonable royalty.

1952 FEIERVHFELE & 2 REUE M 35 Bk - (IS HEIHEFNEN
HE > HApEERHERENE 284 1 TRIEAFINR S 25608 - JAbER IR
HNHENZEEFS T A E AR BB EHAS RN EEAEEHAE Z
EEREAE - PURCEIZE ZF S RaITan e 2 S8R, . [ s AR RE R E R
B30 ABENEMSEZ - EIUE—1B - TABSISRIAE B E Z S 2
& o REERIRSCN R EASRTTER 284 (R Z AT B B8 -

B TR AEEELASE 284 (R°HIE

"FaAmR TR RTREEIFE RAT R RO A
wpS i £ 3F (adequate to compensate the infringement) » iz % (& 34 2, & #
ZEIEA HL EZEJE > AL E 2RI FRT P LR e

FREFBALAIREFR  ZREBA FRE AE- FT o 2 kib

FRBPRBEFI =B o R AR A2 RREIE 7Y 272 % 154(d) 2R -
FIl 5T B REF O MNATEZF AR T o RE LR £
?HER o

1 42 H.R.REP.NO. 79-1587, at 1-2 (1946) ; S.REP.NO. 79-1503, at 2 (1946) , reprinted in 1946
U.S.C.C.A.N. 1387 -

%2 Act of July 19, 1952, ch. 950, § 284, 66 Stat. 792, 813 ; 35 U.S.C. §284 (2006) : “Upon finding for
the claimant the court shall award the claimant damages adequate to compensate for the
infringement, but in no event less than a reasonable royalty for the use made of the invention by the
infringer, together with interest and costs as fixed by the court. When the damages are not found by
a jury, the court shall assess them. In either event the court may increase the damages up to three
times the amount found or assessed.”

%% 35 U.S.C. § 284 - Damages : “ Upon finding for the claimant the court shall award the claimant
damages adequate to compensate for the infringement, but in no event less than a reasonable royalty
for the use made of the invention by the infringer, together with interest and costs as fixed by the
court. When the damages are not found by a jury, the court shall assess them. In either event the
court may increase the damages up to three times the amount found or assessed. Increased damages
under this paragraph shall not apply to provisional rights under section 154 (d) The court may
receive expert testimony as an aid to the determination of damages or of what royalty would be

reasonable under the circumstances.”
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BB FAEEAE 285 (R HE
CRE GO T o WAEE G A REE R LR

FHES 284 iRFUE FTAD  DEBE R EHESE 2 515 - ATEERELL S Ao i 518
KHVREE S - B S TERER S » MUREt BT - SUmE SR E 7 - 1€ 1946
FEAPEMIER T LUSHE AT m oG+ B IR S RHE B 2 FUE » R AN
FA KR 2/ DG ERER & FUE B 2 - DR BEEA G R AR (o R 5 PTE8 IHHY
185 RIER VN EGEENE - KB EESERE > ME RRAE R - @i
FEEIBEFEIEERMERE 5T E - BMARLLT [RERA 2 FIH | (lost profit) k" &
BEMEF4: | (reasonable royalty) JERifERISN R 8™ - AR EE IR E LGB
R 5E GERTIE) - MR 284 65 2 FUEBUS DU EEFEIR S £ =

EUE - —RZR R EARETZER - NIV R R H R ET MR E
57

¥-3 RAEE

BITRBIFAESE 284 (RIALUFSEHEA A B S EREN & Rt F IR ENE
B2 EERE > AR SRR Z N EIRE ~ s st Rn el > F
HET AR EAHBAERE - 2 HEBE B L HIA BRI A B AR AR b -

* 35 U.S.C. § 285 - Attorney fees : “ The court in exceptional cases may award reasonable attorney
fees to the prevailing party.”

% See General Motors Corp. v. Devex Corporation, 461 U.S. 648 (1983) (“Both the background and
language of § 284 provide evidence of this fundamental purpose. Under the pre-1946 statute, the
owner of a patent could recover both his own damages and the infringer's profits. ..A patent owner's
ability to recover the infringer's profits reflected the notion that he should be able to force the
infringer to disgorge the fruits of the infringement even if it caused him no injury. In 1946 Congress
excluded consideration of the infringer's gain by eliminating the recovery of his profits,..., the
determination of which had often required protracted litigation... Accordingly, Congress expressly
provided in § 284 that the court "shall award the claimant damages adequate to compensate for the
infringement."

* B MEFIRE EEREEEE - PEIAREEEE Y HANSASE  BraRE
AR SRR 15m 5L > 2009 4 - H 25 -

O SIGIE > BB RERBMNEEEEREE A 2 B AR AR TE
WL > 2006 4F 0 H 23 -
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EEST By AT RE SR B AR AR TRIRIR 2 51 - w150 By T oI -
L. YT R AR S » B TTREN S THERI AR A Y i -

2. [ERRRER—REN A I REIRIRRE S 2 2Bl 54 I wi A e (E s R(E - B
Rr@sH & Z i an il R -

3. WENIRA—ZE T Ry il RE(EHER N Z BASE I - S S S5 pleAS S AT 58

—~
[y

4. HARFEEBTHERN A LR HAIEE (other asserted harms)» FII411 R 2
JERIEYIEZL (lost future profits) ~ HEA AR Ay RIE MBS EHEL 2 %
ZHRE ~ (R AAEBARIS T2 A 55 - (BRJRE TLUERT - A
T EERAIR 4 F RE et Ry B S EeA T H P9 BRI SR (i i s R
AT ASEREH] -

5. HoAth7E i 2 SHEEA—E B A 2 B e F B — O E - 56K
I BRI i i B N 2 P B A S R BB » BEARE A TR o] RERLa% I A
R h 2 S E R B ORI o DLEEART RN R AE DUBE RS T 5 A T (entire
market value) ZEEEN/E A E T -

- % o2 41 (lost profit)60

Fo T BHERE 2 F s - HAIRE AHEEIH — (B & A REME - 7RB T 257k | (but
for) RUBREIT R » BRIMEAAHCAT DUBE SR AT R o HBEHER A BE

% Roger Blair and Thomas Cotter, Intellectual Property: Economic and Legal Dimensions fo Rights
and Remedies, 2005, P212 -

¥ BEARILE WS ZNE ) > SERE  SEVEREEMAEEEETER > &
AEREEE HET) 52 H » 2003 4F - H 203 -

0 JRA I lost profit 32 Ry AL RIS 0B RBLER B EASE 216 Bl AR | JRIE - A
s Ry PR AR o

81 Rite-Hite Corp. v. Kelley, 56 F.3rd 1538 (Fed. Cir. 1995) (en banc) (...we have held that the general
rule for determining actual damages to a patentee that is itself producing the patented item is to
determine the sales and profits lost to the patentee because of infringement. ... To recover lost profits
damages, the patentee must show a reasonable probability that, "but for" the infringement, it would
have made the sales that were made by the infringer.); Micro Chem. v. Lextron, Inc., 318 F.3d 1119
(Fed.Cir.2003) (“To recover lost profits a patentee must show that ‘but for’ infringement it
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RN ZREZFTREECATENMA "&EIE, ZKHRRG (but for”
causation) - HIEIERREAIREGET &I 2 nlgelt - BB R ERISE 2 EHE
A& F o BRSSO HER T S s 2 Fr e R B R S ™ -
T FR5E 6 #ClE -3ff Al /E Panduit Corp. v. Stahlin Bros. Fibre Works®® —2Z=rf » |
BT A s TR SR B (5 - SEARE LRSS IVWIHEE R © (1) HEAEGL 2SR K
(demand for the patented product) ; (2) T #2AYIERRERL A RE M2 Rk (the
absence of acceptable noninfringing substitutes) ; (3) EFfE A\ A rie HiHTEE 7 58
77 (manufacturing and marketing capability to exploit the demand) ; k2(4) ZFIFE A
KOG 2 Flam o A HAIRE NRESEEA LIS » B N RN 2 B B R
= e v )= =1

Fr R F B BRI AR R REFT 2R IRSS - HLALTE - HEHR%L (lost sales) -
{EF& {26 (price erosion) ~ o#ZHHE (collateral sales) ~ ARARHIFTEF % (future lost
profits) ~ PHEFIPEE(SEAIEZE (injury to goodwill and business reputation) ~ 2471
ZrH (increased expenses)~ FIEKRAYEIE (impaired growth) = 2&feE R [EPEHAHYES
RS © EWIE SRR - BHIRE A & A e A RS A 2 AR URGZ AR &
B BT

$o % EmEElA

ERE AR 1889 fERHEEILIEHETL 2 fEF < (an established royalty)
SHEEFEEEEEE S - 42 Rude v. Westcott — 281 » S2E# = ARG E B -
EOAHEETHEER BN ARRERE - (0 DU % SRR iz
H—E A S ZEEEE DI ARG E R ERE - T AR S0 E T

reasonably would have made the additional profits enjoyed by the infringer.”)

%2 Micro Chem. v. Lextron, Inc., 318 F.3d 1119, 1122 (Fed. Cir. 2003) (“Once the patentee establishes
the reasonableness of this inference, the burden shifts to the infringer to show that the inference is
unreasonable for some or all of the lost profits.”)

8 panduit Corp. v Stahlin Bros. Fibre Works, Inc.575 F.2d 1152 (6th Cir. 1978).

* Bt BAIRHEIEE R Y MR- DR IR BIA R e L o FRE B A RO S
ZERER  SORREE R ROA IR R 0 20114 - H 18 -

O FHEE > WMEAEE ZIEEMERTE AR - PEIKEREGE Y BAEASE - BILECE
RELEERHEE S HZEATIH L5/ 5L > 2009 4F - H 38 -
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& THITE: » AT HOR S TR G 2 ™ - L R E AL 2 HER 6 BT
AARISZ B E BT © 2. SeRlE A Z RS HA A EE - DRI
SRR B2 ZMER S 5 3. SRTEMEE RS RERL AR — 8t AalE
RAZEFEEAX S 4. SeplEEE 2R R H RS MEEE > A ] DATRA B2
% 1 5. BIRIEEZ SENARKATSENEIRILETR - A ATEROEM -

T E S THRER RS > S5EIHFE KR 37 AR (United States Court of Appeals
for the Federal Circuit, CAFC) & H Z 51 HE 75 » Tl KRG 73 R WtEisE = « fEAT
72 (analytical approach) i iz 5% 7% p5 /% (hypothetical willing-licensor/licensee

approach)®’ -
— ~ A

et ARt B R A= SR TREAAE  JRBI MR 1 TR b aHH A A
A THI R ZS 8 B T2 095 (BIESERDEREAE) R a% S0 o0 THIEER 7y
Fosa FEAREN > INRZER 7y BIAREREAAE S EIHE PIES(T 2 80 - (EHEITA
AT R B E AR EWIREE Z FidE - (1) DA S TR 2 AR IE R B ERATA]
BR G R (2) [REHE e RIS 2 FIRARLE -

SR AT B A BRI S R 44 22 (IEE TWM Mfg. Co., Inc. v. Dura
Corp.®—22  fEg2erh » SEpERE i Dura AN El 2 OB S B =it P iaTE
BB B F 52.7% » IRRRHA S S B A S FFIRLT B 37%ZE 42% > TR
[ 3E 485  F EEE2AE 6.56%%1] 12.5%7% » ik S05E S FIMER S EERET R 30% - fi#

% Rude v. Westcott, 130 U.S. 152, 164-165 (S. Ct. 1889) (“It is clear that a payment of any sum in
settlement of a claim for an alleged infringement cannot be taken as a standard to measure the value
of the improvements patented... In order that a royalty may be accepted as a measure of damages
against an infringer, who is a stranger to the license establishing it, it must be paid or secured before
the infringement complained of; it must be paid by such a number of persons as to indicate a general
acquiescence in its reasonableness by those who have occasion to use the invention; and it must be
uniform at the places where the licenses are issued.... Actual damages must be calculated, not
imagined, and an arithmetical calculation cannot be made without certain data on which to make
it.”) .

O Ffgyl - FRIR - BREERE - BEE - UK - BIME > BB - SR Ak HREER

FIRFHEEENI > FHUAERTRES 6 26 11 > 2009 4 > H 19-20 -

TWM Manufacturing Co., Inc., Appellee/cross-appellants, v. Dura Corp. and Kidde, Inc., 789 F.2d

895 (Fed. Cir. 1986) -

68
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Bt AR REAT IR 2 1% - S ERE A ER - 158 %E &S
T BT T T A PR RGPS 45 5270+ /F Georgia-Pacific Corp. v. United
States Plywood Corp.™ —Z&r » BHFEE —iE_FImAle Rl SN & Bk
TERIERIB W) > GREN EIEFEN) MgaEAN EUREN) HEEHE
B sl - BETRREE 2 PHES#E - {F Lucent Techs., Inc. v. Gateway, Inc.—
o SEBR R B R R A R R BB R I 2 EIR - DIBRIT S Al RE

PR B AT E S E AT > A RIEREATE © (1) Bakdhi Z BB AL
RIETT RoBRIAHT » TRENR AT ReBfdals - S5 E Tk TR 2 &
R B VISR G B A TR 4 MR REBR B 4 Y BRI A E
(2) [EEkhmra 2 b - W ERRAIEAE  F s ™ -

Hiifd Georgia-Pacific Corp. v. United States Plywood Corp —Z& 1 » 555 3K
FIRERBER 15 THAETRZE (M " Georgia-Pacific (N2 | ) @ &% Ky & Abt
1E 73 A Bt s A e & BERE R e BRI A e A

1 B AGEEWH Z A ZEH NI 2 DUL S A A= - (The royalties

® I - BEEREA SN ATRRENE S RS BIRE FITARE 2 HIR AT - BRI
FHHEA - 2011 4F > EH 68 -

BN - BREREA - dESE 0 [F L3 H 68

™ Georgia-Pacific Corp. v. United States Plywood Corp., 318 F. Supp. 1116, 1120 (S.D.N.Y. 1970) ,
27 modified and aff’d, 446 F.2d 295 (2d Cir. 1971) .

2 Lucent Techs., Inc. v. Gateway, Inc., 580 F.3d 1301, 1325 (Fed. Cir. 2009) (“The hypothetical
negotiation tries, as best as possible, to recreate the ex ante licensing negotiation scenario and to
describe the resulting agreement.”) .

" Riles v. Shell Exploration and Prod. Co., 298 F.3d 1302, 1313 (Fed. Cir. 2002) (“reasonable royalty
determination must relate to the time infringement occurred, and not be an after-the-fact
assessment.”) ; Unisplay S.A. v. American Elec. Sign Co., 69 F.3d 512, 518 (Fed. Cir. 1995)
(“rejecting a royalty based on evidence of likely value at time of trial”) .

™ See Lucent, 580 F.3d at 1324-25 (“The hypothetical negotiation also assumes that the asserted
patent claims are valid and infringed.”) .
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received by the patentee for the licensing of the patent in suit, proving or tending to
prove an established royalty.)

. W N (50 P B ZE B A R ED 2 FLAt SR A S T Z A 238 (The rates
paid by the licensee for the use of other patents comparable to the patent in suit.)

. REGN KA K HE - NHEEGFRERE - AR - SF RN
i E RS 2[R - (The nature and scope of the license, as exclusive or
non-exclusive; or as restricted or non-restricted in terms of territory or with respect
to whom the manufactured product may be sold.)

- IRPENZ BEEBUR S ATHETE (s A REREM (0 P AR HLEE A 5 1
SAE T PAORFF H 8 o 1 Z R R R 1 N 4R J#HE © (The licensor's established
policy and marketing program to maintain his patent monopoly by not licensing
others to use the invention or by granting licenses under special conditions
designed to preserve that monopoly.)

. TR N B N EIHTRE SRR - B e S e FIRs A SR B 4R
Ryt B PSS Ry s I N B2 Z 5 (% - (The commercial relationship
between the licensor and licensee, such as, whether they are competitors in the
same territory in the same line of business; or whether they are inventor and
promoter.)

- NPHE BEAM R S dn Ty 2 AR B N 2 HeAh A Z e SRR BATRE A 3%
HA (e (EEHIRE N Bt S E A bl & Z BUF(EIE R CT A Sic e 8 &
ZF2FE - (The effect of selling the patented specialty in promoting sales of other
products of the licensee; the existing value of the invention to the licensor as a
generator of sales of his non-patented items; and the extent of such derivative or
convoyed sales.)

. BLRRE > AR B2 FE(&H- - (The duration of the patent and the term of the
license.)

- BAE L B ENRES] © sk L2 ks o R H A2 B - (The established
profitability of the product made under the patent; its commercial success; and its
current popularity.)

- SRR rE s A IR A DLZE A A DS SR Z AR B B B 2 D s {88 - (The utility
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and advantages of the patent property over the old modes or devices, if any, that
had been used for working out similar results.)

10. FHFIHZAE § 10 AR AR IR R S8 Z 1k - DAR(E &
Z2EHHPTELS 2 F%s  (The nature of the patented invention; the character of the
commercial embodiment of it as owned and produced by the licensor; and the
benefits to those who have used the invention.)

11. ZRENEHEREEBHIVARRES s DU RIS I F (B8 2 5545 - (The extent to
which the infringer has made use of the invention; and any evidence probative of
the value of that use.)

12. F B e FHEA S ISR 0 Z B HE Z A& E 2 85y - 1 AR E
SR LIZER T EEHIE - (The portion of the profit or of the selling price that may
be customary in the particular business or in comparable businesses to allow for
the use of the invention or analogous inventions.)

13. AJEHERERRTIT BT & 7y - M H Al Bk 5 IR A 2Tt - AR
Ers b > SR AFT R B PERE B BT P& 5117 - (The portion of the
realizable profit that should be credited to the invention as distinguished from
non-patented elements, the manufacturing process, business risks, or significant
features or improvements added by the infringer. )

14. SFREF 8 AT By~ = R Z55E » (The opinion testimony of qualified experts.)

15. RrERdahs SIEAN (EAREAN) e (WREAN) SHEMEHE
FEst E RIS LY - BT E B MRS 5 JRR - BRrssEin =
—(EA TR FEA AN - A LIRS ~ HES AR EENZY)
an 0 FTBRE SR RER 2 2 280 - MEEASEANE - B8R h—
(65 ZFEFIME > S EHE RN A Frér i3 - (The amount that a licensor (such as
the patentee) and a licensee (such as the infringer) would have agreed upon (at the
time the infringement began) if both had been reasonably and voluntarily trying to
reach an agreement; that is, the amount which a prudent licensee- who desired, as a
business proposition, to obtain a license to manufacture and sell a particular article
embodying the patented invention- would have been willing to pay as a royalty and

yet be able to make a reasonable profit and which amount would have been
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acceptable by a prudent patentee who was willing to grant a license.)
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FoA OMYWEXBFZELBL

(et s b H ISR BUARE L B AR AR E AR E ZE M B PR DT RS
B2 53\ - REBAEE A B EAS TR - PIAABCA R R EET A
BIEEEZ BHY B R AT R S BN e R 2 BEiia s 58
IR E Nz SN FEIERS 2 i S B A LA B T il pe
R et FHRAARISRE ™ - (IL > EEIRFTE 5% B81E 2011 4 3 A%
Fr TEEPH P S DUSR IR S R | e Bt
i FH BG4 B Georgia-Pacific: [RIZR DAST RS HRE A S f T3 Sl e L/

A
2

et Ed iy o Georgia-Pacific NER Z Bl G AR H B F%HE M - ENE
PRAVES > S E R AR TR - ISR T2 5k > it 1578
NRIHMEEA5RME - TR — R T E R T AT BE 5 B Z (R (- AR
R ERBANE 5 EAE A R 2R - SR B A R 15 TN G R S BRI
seEfkp FTRER M AT (e SRR G e (1) FFIREA P E5R 2R A
(k2 s 25 [ A T AR BRI 2R O S B R R Z TR 0 T = I S ARE N AT RE 2R s (=
FE PTG Z A e ligs » BUBREAZEARTE - (2) FEFEAE R EELER]
ZIE Tl RE N 16 N 2 F B HER LY A A SEZRE
s EVERE Georgia-Pacific [NZEAKZ 552 A Roiifl » #6°F oI DUBH T st -

I > ZEatFy o ABELISE 15 AR Eax U A A28 - 2
Al 14 IHNZE - AES KPR EERE - ROEES—FF T ik 2%

78 =411 Mars, Inc. v. Coin Acceptors, Inc., 527 F.3d 1359, 1373 (Fed. Cir. 2008); Monsanto Co. V.
Ralph, 382 F.3d 1374, 1384 (Fed. Cir. 2004); Golight, Inc. v. Wal-Mart Stores, Inc., 355 F.3d 1327,
1338 (Fed. Cir. 2004); Parker-Hannifin Corp. v. Champion Labs., Inc., No. 1:06-CV-2616, 2008
WL 3166318 at *7 (N.D. Ohio Aug. 4, 2008). 53£: Thomas F. Cotter, Patent Holdup, Patent
Remedies, and Antitrust Responses, 34 J.Corp. L., 2009, note 163 -

Federal Trade Commission, “The Evolving IP Market, Aligning Patent Notice and Remedies with
Competition™ > http://www.ftc.gov/0s/2011/03/110307patentreport.pdf -

" Federal Trade Commission #45 » [&] 5% » B 183 -

76
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TETRENE R By - VRS B BV RO » Dlesd A pitis e i S
FIE N B S9E TH 5785 Pl > 577

(—) BRI e G HEAEN 2 EIR

BB T - A SRAEE (o 2 — BRI I A (5 FH LA (Ot - B
BTS2 RER EIR - 2 (5 A% B AP RERE DI AT - 5 R s i m]
RESEMLZ AR - St B8 ml A A TS At (Ot - IRIIE - Bk
fars AN R B 2 7 A RE & R Z R s - TR A2 AR HA
AL » BLARFEAEIE RSO Z EEE 7y > PR EEE 2 EIR -
HMABEE R 2 A (AR > AR EREE 2 TR - 275 Georgia-Pacific [A]
2 o B E A E S BN | e B A R -

Georgia-Pacific [NZ LB REHT AR - B A EFwAbed R > &
REr A BN AEEZNERZ — RAERENERNZEHC S
PR o] 2L BN > ELBLRER A SOHIRS BB - 44 (e

Al

5 Grain Processing Corp. v. American Maize-Products Co.80—2= o 39z gy

R TEE TR Ry [ Z R BT A R R A g L B A e R Ry & B A A

® Federal Trade Commission %45 » [&] -%F » £ 185 -

™ Zygo Corp. v. Wyko Corp., 79 F.3d 1563, 1571-72 (Fed. Cir. 43 1996); see also Total Containment,
Inc. v. Environ Products, Inc., Nos. 96-1138, 96-1151, 1997 WL 16032 (Fed. Cir. Jan. 17, 1997).

8 Grain Processing Corp. v. American Maize-Products Co., 185 F.3d 1341, 1350-51 (Fed. Cir. 1999).
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PRIIEE - Rt o B Z MR SR AL TS N\ Z B B AR T Ry (35 > 7R e
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(2) fHEETER SR (Ui E '™

EEF% 1T ¥ ESm A B RIRAR A e S S R 5 [HE BN 2 LT
ERER - BEMFEGHEMEZER - BE 2500 5 g & A E 4H 4%
(standard setting organizations » SSO) D) 3 [E]35E 8 2% f7 2% i FH AR i Ase - i
AR TR AR E - (B AR E TR B B R A FIH A G P

8 Federal Trade Commission, The Evolving IP Market, Aligning Patent Notice and Remedies with
Competition” > http://www.ftc.gov/0s/2011/03/110307patentreport.pdf > F 189 -

8 rederal Trade Commission 45 » [G] ¥ » & 189 -

8 Federal Trade Commission 45 » [&] F5F » B 189 -
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AL - 5T 2 SRARAERE 4H4R (SSO) BNHIE R R I S FREAEIR AL - 15
B2 IR A BORTEAERIE 2 dfe i - 2B1E 0 AR FE H B SEREA - 55
JR ARk 2 BE [E = DL & B 17 (reasonable and non-discriminatory »
RAND) » 5(/\ V&8 i fE 5 (fair, reasonable and non-discriminatory -
FRAND) 7 #H#<: SEREM A (o T 85 < 5541 ZA1f > Y RAND k2 FRAND
ZIRMEF RN SRS - SN S BEa % DA B aB I ER AT > HY
AR EHIE SSO Z HAth B AN wH oK T) » N = REESE = H
S o BRI A\ UHUE S A 2 1B -

FEIFE S EE G IwER R Y RAND 7 SR S5 SR e
TEZ W% BRI (8 {E > AL e M E E R A e 2 i &
Mz - &% R AR PR EUBGE i A LSS E S B ey > B
RAND 7 B » i DU E SRR I 2 I - PR 5% S A At (OBl mT 3
MZALHE - ReerBfEr]g 2 ER -

o8 FHRETE

FFFE R - 2RIV EE (common law) ARG IEEIT DL - 1870
FEEHERFREIEE (the Federal Trade Mark Act) » ZRAIRRZEF S &L L F
o B 1879 MR ERIE AR H M EE L - FA 1881 4 > EE AN EAE 1

# The Trade-Mark Cases, 100 U.S. 82 (1879) - #¥2:
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6&EE 8 7 INFERE2E(&E (Interstate Commerce Clause) » %€ T pEfE % » EEH
s (B {2 R 7 BTt 22 % B S M P 5 2 RASE © & UARATRY 1905 SREIE » WA 3s
B 55 — BB 4 1 IEFURE 1T Z B ORI IR - 1910 AR ER IR 2 (R TR A s
(Inter-American Convention of 1910 for the Protection of Industrial Property) {2k
71920 £ pEERAEIE -

TR FURERR - HEIEI SRR A > N E) T EIARYFEK - 1945
o EREE AR TR AIBIESR - EMR B I R reE R R I
Wi (unfair competition) - 1946 4 - ER&riE#E T E5HE/AZE (Lanham Act) » Hi7
A EEHAVRERBT N EEEE ~ IR XY 2 KB 558t 5 « 1RI5%
AZE > EEEFEERE (United States Patent and Trademark Office, USPTO) Ay
TO L TR o 1995 4 NHEET T HRFLRE RS54 (Federal Trademark
Dilution Act of 1995) - fiil it 2006 55 S ETE - BERE A T 2 AE A Hi g I AT Al
SRR 3 R A (et AR ST E - BUARBE I BIAEE R -

HRATSEEDE FRAN MR 2 IHEREA R » TEHENERRES 35
& (@) £ (e) IE® > DI 4yt :

- EEREIESE 35 1% (a) TET—— IR

http://www.pddoc.com/copyright/trade_mark_cases.htm ( &%k H:2013 F7 H 26 H) -

® BT o EELARIEE R E— R R R ANRE o BRI 46 1 > EH 85 -

8 mrgeskis 35 f& Recovery for violation of rights fFZ5EAHL (15 U.S.C) 2 {&YEEN 581117 -

8 HIE B “a) Profits; damages and costs; attorney fees When a violation of any right of the
registrant of a mark registered in the Patent and Trademark Office, a violation under section 1125 (a)
or (d) of this title, or a willful violation under section 1125 (c) of this title, shall have been
established in any civil action arising under this chapter, the plaintiff shall be entitled, subject to the
provisions of sections 1111and 1114 of this title, and subject to the principles of equity, to recover
(1) defendant’s profits, (2) any damages sustained by the plaintiff, and (3) the costs of the action.
The court shall assess such profits and damages or cause the same to be assessed under its direction.
In assessing profits the plaintiff shall be required to prove defendant’s sales only; defendant must
prove all elements of cost or deduction claimed. In assessing damages the court may enter judgment,
according to the circumstances of the case, for any sum above the amount found as actual damages,
not exceeding three times such amount. If the court shall find that the amount of the recovery based
on profits is either inadequate or excessive the court may in its discretion enter judgment for such
sum as the court shall find to be just, according to the circumstances of the case. Such sum in either
of the above circumstances shall constitute compensation and not a penalty. The court in
exceptional cases may award reasonable attorney fees to the prevailing party.”

41


http://www.pddoc.com/copyright/trade_mark_cases.htm

Rkt g B AR Wi P29 iE A ¥ 32 PR E T RA

Fak L g (1) A2 2 f1iE  (defendant’s profits) > (2) & 4 #7x 2 4F %

(damages sustained by the plaintiff) - 2 (3) ¥ % * « Flfep 7 & 15

3 ﬂ*wpﬂwﬁt I EEM S R xﬁ“/pf%ﬁtr\ﬁ'ﬂ [ %Spy_,@tr,pi}

HAE2z 3 AN RB I BHE -G ERLFTHEM 2T FE 20T
7

J.zi\:g@:gg,ﬁh,q‘; ,4‘1«];].,,‘:;; x;rs;}g%" ,&ﬁ ﬂwa ‘“:}Ei’ﬁz 2 = i% .
FRARRIAVWRLZJIEMNTEN LR AR FAER R ENREESE

ES LT SN R 5 R SN RN ) N R A N

AT o E R B R g R L

H_EBRFRSCAE AR > BERERRLEE 2 T HARE A VU © (1) #ledr Z A
o (2) FER=ZIEE - Q) IRAEM K (4) A - iRk Rt EIR S
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IRAIEAE - SAHEE Z AT RS RS SE 2 SH B » 5E
LIRRASITBIAH - ZHESEBRE T (L - MR ST ZIEE AR RER
EREHEERE e MeEBFERZEREEREZ =& - ZERuLEE
L] EBER BISMEIE MERHFIRE - BERE AR BRI fdn 2 i S MR R
JREEERH - H9(%FHE (compensation) [HE » MiFEEST (penalty) - JRoRHR
HBSIEREREE -

T~ BERETAEE 35 1 b) JET—RAE I B A = (A

8 H[ 15 U.S.C. §1111 81114 -

¥ Daniel Slottje, Economic Damages in Intellectual Property: A Hands-on Guide to Litigation,
Hoboken, John Wiley & Sons, Inc. 2006, p236 -

%0 B&STESC By« (b) Treble damages for use of counterfeit mark In assessing damages under
subsection (a) for any violation of section 1114 (1) (a) of this title or section 220506 of title 36, in
a case involving use of a counterfeit mark or designation (as defined in section 1116 (d) of this
title), the court shall, unless the court finds extenuating circumstances, enter judgment for three
times such profits or damages, whichever amount is greater, together with a reasonable attorney’s
fee, if the violation consists of— (1) intentionally using a mark or designation, knowing such mark
or designation is a counterfeit mark (as defined in section 1116 (d) of this title) , in connection with
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RIARHEBFHIFER - 08 NIMBYZ— @ BRA R B3
(extenuating circumstances) 4 > JERBERIERH: & > FLEE RS 2 HE i
BERE 2 =5 B - W0 REETE ¢ (L) #ESCE R0 E R 0 5
(2) SRR mEIRG At ARy (1) 01T - ARG HIRE S A
M. (prejudgment interest)

= BERETASE 35 (R (0) TE—RARMEM B RE A R A

91

92

93

94

the sale, offering for sale, or distribution of goods or services; or (2) providing goods or services
necessary to the commission of a violation specified in paragraph (1), with the intent that the
recipient of the goods or services would put the goods or services to use in committing the violation.
In such a case, the court may award prejudgment interest on such amount at an annual interest rate
established under section 6621(a) (2) of title 26, beginning on the date of the service of the
claimant’s pleadings setting forth the claim for such entry of judgment and ending on the date such
entry is made, or for such shorter time as the court considers appropriate.

Z7XB[] 15 USC § 1114 - Remedies; infringement; innocent infringement by printers and
publisher: Any person who shall, without the consent of the registrant —use in commerce any
reproduction, counterfeit, copy, or colorable imitation of a registered mark in connection with the
sale, offering for sale, distribution, or advertising of any goods or services on or in connection with
which such use is likely to cause confusion, or to cause mistake, or to deceive, shall be liable in a
civil action by the registrant for the remedies hereinafter provided.

25 H1 36 USC § 220506 - Exclusive right to name, seals, emblems, and badges - $H#iRE R
USRS AT SR I

Title 26 B =AU ZE (Internal Revenue Code) » 25 6621(a)(2) #HELIT: « (2)
Underpayment rate The underpayment rate established under this section shall be the sum of—(A)
the Federal short-term rate determined under subsection (b), plus (B) 3 percentage points.”
SRS By ¢ (c) Statutory damages for use of counterfeit marks In a case involving the use
of a counterfeit mark (as defined in section 1116 (d) of this title) in connection with the sale,
offering for sale, or distribution of goods or services, the plaintiff may elect, at any time before final
judgment is rendered by the trial court, to recover, instead of actual damages and profits under
subsection (a) of this section, an award of statutory damages for any such use in connection with the
sale, offering for sale, or distribution of goods or services in the amount of— (1) not less than
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4 200,000 jT - HBEAHABTAE @ 8¢ (2) RS @ siE— 15 Emina
—HEINE ~ TN 1T SRR B 2 5 B e AR e B S EIR RS R e
2,000,000 7T, °

LHERES 35 1 (d) JE B st 2 IS

BEREIEAE 35 16 (d) JERIE : ik S A2 43(0) (1) Ea s % pa
WERF R H R T E R AR R R SR T 2
o R BTE - R LALENE £ 1,000 & 0 o3 £ 100,000 & o o 1k

$1,000 or more than $200,000 per counterfeit mark per type of goods or services sold, offered for
sale, or distributed, as the court considers just; or (2) if the court finds that the use of the counterfeit
mark was willful, not more than $2,000,000 per counterfeit mark per type of goods or services sold,
offered for sale, or distributed, as the court considers just.

95

(d) Statutory damages for violation of section 1125 (d) (1) In a case involving a violation of

section 1125 (d) (1) of this title, the plaintiff may elect, at any time before final judgment is rendered
by the trial court, to recover, instead of actual damages and profits, an award of statutory damages in
the amount of not less than $1,000 and not more than $100,000 per domain name, as the court
considers just.

96

Bl 15 USC § 1125 - False designations of origin, false descriptions, and dilution forbidden - H.Hr

(d) (1) f4kH#a Cyberpiracy prevention - JRE[IH S THFGAERS SRS 2 HaG - 5¢2
http://www.law.cornell.edu/uscode/text/15/1125 ( f{&ELREIH: 201347 H 9 H) -
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SO 2004 SEREET I > BUE fRIEEA B &N LA e A RIEZH0E -
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BESE > AR i R IR S B IR E R BRI 2 =5 (F R HIE & AR R A 1
EF o IR e S BRI ER AR - 2RI - BRI - R

" J5E37 Fy: (e) Rebuttable presumption of willful violation In the case of a violation referred to in
this section, it shall be a rebuttable presumption that the violation is willful for purposes of
determining relief if the violator, or a person acting in concert with the violator, knowingly provided
or knowingly caused to be provided materially false contact information to a domain name registrar,
domain name registry, or other domain name registration authority in registering, maintaining, or
renewing a domain name used in connection with the violation. Nothing in this subsection limits
what may be considered a willful violation under this section.
® S#EgE£35() o
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I RTRE BT SR 515 DA A MBIV 3 SR A e > B B0 () Ihfafs
FFE&FTZIE%E (the damage the plaintiff has suffered) Y5 0 (2) R ELDL
= 2 M R RIE A RS R R Y IS AIESER] (unjustly enriched) » &
FHZIEEEG 2 AR L - (3) B et a4 ElH B R kR R EMAZ
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B RLAEIR By ERERER4R - 4F Monsanto Chem. Co. v. Perfect Fit Prods. Mfg.

Co.—Z& » s 2l EREROR » I I3 FR AR A 755 R I
I BB > £F Maier Brewing Co. v. Fleishmann Distilling Corp.—2%&

% Daniel Slottje » [F]3E 89 > p48 -

0 Rl By s > Sk 5 -

%L Daniel Slottje - [E]¥ 89 » Daniel Slottje » p48 -

192 % George Basch Co. v. Blue Coral, Inc., 968 F.2d 1532, 1537-39 (2nd Cir. 1992), cert denied, 506
U.S. 881 (1992) (“... a court may award a defendant's profits solely upon a finding that the
defendant fraudulently used the plaintiff's mark....By awarding the profits of a bad faith infringer to
the rightful owner of a mark, we promote the secondary effect of deterring public fraud regarding
the source and quality of consumer goods and services.”

103" % Monsanto Chem. Co. v. Perfect Fit Prods. Mfg. Co., 349 F.2d 389, 397 (2d Cir. 1965), cert.
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denied, 383 U.S. 942 (1966) (“We do not hold that it is irrelevant whether the parties are in direct
competition; compensation for diverted trade is one important purpose which an accounting may
serve. To restrict accountings to this single purpose, however, fails to take account of the other
purposes served by trademark law. Under the circumstances of this case, a judgment limited to an
injunction is clearly inadequate to deter those who deliberately engage in commercial piracy which
defrauds thousands of consumers and injures a trade name built up at considerable cost by legitimate
means.”

104 Maier Brewing Co. v. Fleishmann Distilling Corp., 390 F.2d 117, 123 (9" Cir. 1968), cert. denied,
391 U.S. 966 (“It would seem fairly evident that the purposes of the Lanham Act can be
accomplished by making acts of deliberate trade-mark infringement unprofitable. In the case where
there is direct competition between the parties, this can be accomplished by an accounting of profits
based on the rationale of a returning of diverted profits. In those cases where there is infringement,
but no direct competition, this can be accomplished by the use of an accounting of profits based on
unjust enrichment rationale. Such an approach to the granting of accountings of profits would, by
removing the motive for infringements, have the effect of deterring future infringements. The courts
would therefore be able to protect the intangible value associated with trade-marks and at the same
time be protecting the buying public from some of the more unscrupulous members of our economic
community.”)

1% Bishop v. Equinox Int’l Corp., 154 F.3d 1220, 1222 (10th Cir. 1998) (“ The Lanham Act provides
that ‘[t]he court in exceptional cases may award reasonable attorney fees to the prevailing party.’...
This court has interpreted an ‘exceptional case’ as ‘one in which the trademark infringement can be
characterized as “malicious,” “fraudulent,” “deliberate,” or “willful.”...Although an absence of
actual damages is a factor in determining whether a case is exceptional,...such absence does not
preclude a fee award.

1% Maier Brewing Co. v. Fleishmann Distilling Corp., 390 F.2d 117, 123 (9th Cir. 1968) (“Both the
language of Section 1117 and the case law... indicate that the defendant has the burden of proof as
to any deductions from his gross sales.”)
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REEREESS 35 fik (a) TEHME > REFFE RIEEHERRE T RATZ Z2EE
(damages sustained as a result of the infringement) - [F& 2 58E F 347 (1) B
2K (lost profits) » (2) &FMER4 (reasonable royalty) » & (3) 5&IE MRS AL

197 Seatrax, Inc. v. Sonbeck Int’l., 200 F.3d 358, 369 (5th Cir. 2000) (holding that “the plaintiff is
entitled to only those profits attributable to the unlawful use of its trademark™) .

108 % Mishawaka Rubber & Woolen Mfg. Co. v. S. S. Kresge Co., 316 U.S. 203, 204 (1942)  (“The
burden is the infringer's to prove that his infringement had no cash value in sales made by him. If he
does not do so, the profits made on sales of goods bearing the infringing mark properly belong to
the owner of the mark.”) - 55 Lindy Pen Co. Inc. v. Bic Pen Corp., 982 F.2d 1400 (9th Cir. 1993)
tERAEE] R

19 15 5% » (“There may well be a windfall to the trademark owner where it is impossible to isolate
the profits which are attributable to the use of the infringing mark. But to hold otherwise would
give the windfall to the wrongdoer. In the absence of his proving the contrary, it promotes honesty
and comports with experience to assume that the wrongdoer who makes profits from the sales of
goods bearing a mark belonging to another was enabled to do so because he was drawing upon the
goodwill generated by that mark.”)

10 % L.P. Larson, Jr., Co. v. Wm. Wrigley, Jr., Co., 277 U.S. 97, 99 (1928) (gilding that a district
court has discretion to deduct federal taxes.)

11 £ Murphy Door Bed Co., Inc. v. Interior Sleep Sys., Inc., 874 F.2d 95, 103 (2d Cir. 1989) .

12 % W.E. Bassett Co. v. Revlon, Inc., 435 F.2d 656, 665 (2d Cir. 1970)
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Ryl RIS A IR <~ =&l (deceptive intent) » BRI HEZUME B HEREA
SRRIEEEAEY  DUT AT AE - S EREN & R B IE VRS Al A 2 B R Sy
gt e

(—) FrFIE (lost profits)

BT A A DM R & B IR B R il — IR SRS
MAEZAHE #EENAZETESHEER)  BREEEFMRIE -
PR R st B (DR & 2 7 B SR - SRS ARt
SRS R B b BRI ENRERS - RETESRAA
T EATERY - AN R ATERR - 2 LUARBE IR & AT AR - A KR
& D) 2 550 A TERIEHAREI - FREY Bte s - pafEiE AR gt
AR PaltiE L SAEY - (OBEEREREE 2 HEmAEE - s

SRR > ST [ EL A %%%E(@ﬁﬁ%kl%%@ﬁ%mh@%%
MEEE AR (price erosion) : (3)PiEfE N ARME S JefTEA B i ah 4
FEHSGIMARITEESS (headstart) « LA - PAIERE AR B 1L P IPRA R 2 R
5177 Hi MHEESETESTIHEED) B ENRCRT I RERR
AP AR EFTT R 2 ERdE

13 53k 89 - Daniel Slottje, p.41 -

14 % International Star Class Yacht Racing Ass’n v. Tommy Hilfiger U.S.A., Inc., 146 F.3d 66 (2d
Cir. 1998) -

115 % Res. Developers, Inc. v. Statue of Liberty-Ellis Island Found., Inc., 926 F.2d 134, 139-40 (2d
Cir. 1991) ; U-Haul Int’l, Inc. v. Jartran, Inc., 793 F.2d 1034, 1040-41 (9th Cir. 1986) -

18 % Intel Corp. v. Terabyte Int’l, 6F.3d 614, 620-21 (9th Cir. 1993) (multiplying the number of
infringing computer chips defendant sold by the per/chip profit that plaintiff lost by not selling their
authentic computer chips) -

7 % Lindy Pen Co. v. Bic Pen Corp., 982 F.0d 1400 (9th Cir.1993) (“The Supreme Court has held
that ‘[d]Jamages are not rendered uncertain because they cannot be calculated with absolute
exactness,” yet, a reasonable basis for computation must exist...Many courts have denied a
monetary award in infringement cases when damages are remote and speculative.”) ,

U R » EEUARIER E IR E— AT EANTAE o BRI 46 0 2010 £ H
95 °
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GIEAEE RS AR R BEE A\ 2 55 BRE I A TTRE R L ek
47 1B%4 o {F Taco Cabana Int’l, Inc. v. Two Pesos“g—;;qn kA IR
BAER S EAS B0 HEN - Sl TERR S Z et (trade dress)
HFE A 2 B% (loss)iF » B s K00 R ARefE BRI 1517 & B2
B3 (“headstart” theory) - R R[S REZ BRI A 35 RIEE - fEZ % > H
PSR E R E 8 2 YRS EF R S DB R SR a2 i e
AR BURE RSN AR E IR 5 BT R R 4 440 &t -

) &HFER]4 (reasonable royalty)

TR R IR ST AFER » SRR SR et BiE 2 — - EEEE 11 5
Foa6m 135 Af%(E Babbitt Electronic, Inc. v. Dynascan Corp. *2°— 2z o s B
TR IR ATS 2 RER il T Ra T R E R — - {H R R
HVVREIRF I HH E 8RR » RORD 2RI R S =R E TR -

EHEREN SR A RER - S H s AR e Uk S EG T REZ
SEA o AERTETARM ARG A TG Ry T B i (RN
W B T RS4RI s R AR A R &4
il 4B - P B S 2 Pt > s R S (B

119

120

121

122

123

Taco Cabana Int’l, Inc. v. Two Pesos, Inc., 932 F.2d 1113 (5th Cir. 1991) (“Two Pesos argues that
a monetary award requires evidence of actual confusion, and that only diverted sales provide a
proper measure of damages. We disagree, as we did in Boston Professional Hockey, 597 F.2d at
75-76 (plaintiff's failure to quantify any damages from diverted sales did not preclude recovery for
deprivation of economic benefits that would have accrued from licensing)... Because we embrace
the ‘headstart’ theory as the apt framework for monetary recovery, we need not pursue the issue of
actual diverted sales.”)

Babbitt Electronic, Inc. v. Dynascan Corp., 38 F.3d 1161 (..."The mark owners royalties are
normally used as the measure of damages, but the plaintiff must prove both lost sales and that the
loss was caused by defendants' actions.") - ZAJNE SIS IR L (T HER] & FRafErE A » FreEig
TR EEEINB WS P S R an 2 FIE - 2251 89 - Daniel Slottje, H 239 -

Michael J. Freno, Trademark Valuation: Preserving Brand Equity, The Trademark Reporter, Vol.
97 No.5, 2007, p1064 -

£:Howard Johnson Co., Inc. v. Khimani, 892 F.0d 1512 (11th Cir. 1990) (awarding actual damages
using a reasonable royalty calculation against holdover licensee) ; Boston Prof’l Hockey Ass’n v.
Dallas Cap & Emblem Mfg., 597 F.2d 71 (5th Cir. 1979) (calculating reasonable royalty based on
offer in letter from defendant to plaintiff) -

£ U.S. Structures, Inc. v. J.P. Structures, Inc., 130 F.3d 1185, 1190-92 (6th Cir. 1997 (awarding
past profits and trebled profits of defendant holdover franchisee) -
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B LR R S o R N R M\ (E RS BRI BRI & B
o BT BT ] BE SR 25 R A B IS5 = 3K _E 3R e (E A&H Sportswear, Inc.
v. Victoria’s Secret Stores, Inc.—Z& 2 ch 137 Fy 3% Z R FERL- S FRFER & > 51E
HE RBEEREZ TR MEMEMEERSEREEEEEA >
BN G ZETET -

AT > B feeE e B WA 2 0 75 S T I 4T 2 Bl > (E R B T
T AR AT RE RS FRARE R 2 st R0 K RE AR AR S
AR HE Y Sand, Taylor & Woods Co. v. The Quaker Oats Co. #—Z& - ff
ZEF > [REEGFA Vermont JNEYNAE] > #iH T THIRST-AID | 2
PR (S GRS SRR S - # (R dEZE Gatorade ZEEHERLZ
KRANF]  ELEMRIES L (/T T Gatorade is Thirst Aid for that Deep Down
Body Thirst ; 24555 - [FEEHERESTAR BA R IEEE ST - Al gl
PR EHEREN S F RBEERE 2 TR0 0 Wl AEE N MR ¢ (1) HEZ
PR e 2 DIEA EIHTER » DI E R R i B TR B iR 2 —
Ko (2) 1EEsaIAiEE T et EMEF S BERE RS - JAPTE o] S fE = iEF]
b B -

(=) BIEM:ES (corrective advertising)

maIEME S Z HIEN RS E HIECE L 2 RF - RS LB
MRS & 2 8 F R8s °T LR K (E 2 JH H Zazu Designs v. L'Oreal, S.A.—%
TR EIER Rk IR MR S A ER FR > 1 — S R T R i T T
EHVRGEHEE - Mt & H AV E R R AR Z (B E - A HIAEZ

124 A&H Sportswear, Inc. v. Victoria’s Secret Stores, Inc., 166 F.3d 197 (3d Cir. 1999) -
125 sand, Taylor & Woods Co. v. The Quaker Oats Co., 978 F.2d 947 (7th Cir. 1992) - 3%Z&rf » JEf%

1% I A 2 RER] 8 = 55 2 1050 BT -

12 H[I reverse confusion » F5il & Ry MBI R BRI 2 (03 - (5 FH 1 0/ IV 22 2 2 et > 50

(EHEEG DR R SR S AR © R LBl A (R IE R B e 2
FAE LU Z TP AE R - 508 Ry SRR

127" Zazu Designs v. L’Oreal, S.A., 979 £.2D 499 (7th Cir. 1992) (“’Corrective advertising’ is a method
of repair. Defendant diminished the value of plaintiff’s trademark, and advertising restores that

mark to its original value.)
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B R G 5 B e AT & R SE R R S BIRE S &M - (b E A
R T REAR A A 25 A T B0 R S T E 2 B AR P B LK Bkl ss
#i~ U-Haul Intern. V. Jartran, Inc."”®—Zgr » S5z R AR IR & 55 ok Epr <7
ZREIEMEEEM - EERH ST EESER 2 i -

RIIERE AR A gL AR T RE S H 2 S E MR B o S SR PRI MR (E
(perspective damages) - B F 25 1K 570 AReAT 3 441y Big O Tire Dealer, Inc.
v. Goodyear Tire and Rubber Co.—Z& P (RIEBIE S FE € (Federal
Trade Commission) BEIAHERERE S 2 #E » FRIEEG ] DIF KA E
HOEENHFEEEMNZ 25% 5 E He S BIEEESITtERZ
TRHAMEREE - Bt Al e JURE - SARe o8 s IR SR B O 2~ H &
BIE RS RS > SHABRE IR IEE™ -

1]

- (RETER MEFEAEE A (attorneys’ fees and court costs)

FEIERATE S BREYECOESAREIN Al a - HHEEAE
TTRIE - MIREEREE 35 () ZHE @ FEFMEE N » WEBRBIIN et isat Tt
FHETE H 25 E - PIME I EE ISR ET AL EE  (malicious) ~ FEHX
(fraudulent) ~ & & (deliberate) = (willful) - HLb AR A EGT
iR ERE > B EEAERERE 2 AE] > Blanssi ~ 58N~ B~ AR
1A 28 b3 Re Al 38 R A s i o5 B 2 ialT - 5 [E) — At > a5e —
= RESUEERE S AR R A R AT > S4B
FRHET  FEEFT RGRHINER - FER O EEEHUER - KRGS RIS
(e -

B R ERAHINEE - §FK - EREECE > AT FERE - fIE(E
IR —EHEAIE RIS 1R - REEERERE > WA A HREE
A R M M TR > BRI ET (52 P (25 100 T A S R TR - ST

128 U-Haul Intern. V. Jartran, Inc., 793 F.2d 1034 (9th Cir. 1986)

129 Big O Tire Dealer, Inc. v. Goodyear Tire and Rubber Co., 561 F.2d 1365 (10th Cir. 1977) -
130" Adray v. Adry-Mart, Inc., 76 F.3d 984, 989 (9th Cir. 1996) -

131 52} 89 » Daniel Slottje, p.44 -

132 securacomm Consulting Inc. v. Securacom Inc., 166 F.3d 182 (3d Cir.1999) -
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SELIFRIE T HIAE AT > 550k 1 o BERETAEE 35 (ARl R A 1kl 2 oK S
B (RIDAFERRIR A/ IEBWEE AR HSIN il 55 K T RS E AT > DL
At o PR R AR U TS » ORI

SUSGETEAE BN Y - BERETARUE ARIE & BUARSR EHE A LA 208 - &
BRSNS 2R ER S HER - THOC EREECE > EARGIREEEEETT
HETE G AT - ERTCE I ESHEE A TEFAA (paralegals) ~ Z= 81 -
BN~ ME DT - EIRE - RARESE - EIAFRESSH > DURERATHE
Y BHIRAY T AT E A IE E -

V9 ~ FEBERLAE E BT R SRR

M

EERE A AR E RS e IR S AT E IR E 2 BfiR - 15 LUET T B R R 2 1
PR - %6 (a) HAFFABSFIREAE ZBEHA A e sty - SHETHE - 5]
FHEEBERIEEE = 5 (0) I EERGER R R E SR - natEmflE -

uukﬁ

ERE A AN ERETERSE (punitive damages) » BIE g & ZJUTT AR L
BHIRE™ - 24k 35 (a) HH » NSRS HIS RS s SRS E =6
SO R S R R A e SGEE A I A T o R - R 3R A&RE{E Thompson v.
Haynes, — 2t 8 BREFOR » A GRE IR S B 2 185 48 HL e Bl i 25 AR e AT
SRR E A EIN AR SR S IR S 2 = R A E R - TERe

Eae Z#EH (the amount proved) FHEE R - 4617 & B0RUER 2 % -

13 £ New York State Soc’y of Certified Public Accountants v. Eric Louis Assocs., Inc., 79F.Supp.

2d 331 (S.D.N.Y. 1999) -

4: Callmann, Unfair Competition, Trademarks and Monopolies (4th Edition) , §23:67 -

B EEINIE TR ST R 2 e - RILR e 2O TR ASCERS - 2 Leatherman Tool
Group, Inc. v. Cooper Indus., 285 F.3d 1146 (9th Cir. 2002) ; Getty Petroleum Corp. v. Island
Transportation Corp., 878 F.2d 650 ( 1989)

Thompson v. Haynes,305 F.3d 1369 (Fed. Cir. 2002) (“As for damages, the court may award up to
three times actual damages, depending on the circumstances of the case. As for profits, however,
the court is not authorized to award up to three times the amount proved. For profits, the court is
constrained to award the amount proved, subject only to an adjustment, up or down, where the
recovery would be otherwise unjust. The court may not, as it did here, simply lump profits together
with damages and apply the same measure of enhancement to both. In its consideration of an
award of profits on remand, the court must treat the enhancement of damages and profits
separately, as specified by the statute...”) ©

134

136
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ELRE/A 35 () EEIHSCNUE - fiSm 2 S AEERER SR EE - B mE N
B TIEEET - AR TDEFEE B BRI - B K EFRARAE Taco
Cabana Int’l, Inc. v. Two Pesos, Inc.—ZZ "8RI5 77 » $2 = R A B S48 S A E B
BREEE ZBEASNATE B0 R AR S BIEEE TR
R HER > HLEREA IHE R AU T AT R - JARe A e R & Z IR E BRI
Ry FIRE o FAth AR S 22 AIRE Ky - A RAR I (5 s P Abe e B R A i )R
EARE BT - DI BeE > ea it A s s E T -

o

VA e o T A BB A0 2 (5 P )7 ' P AR s Y BRI T U R MR e o T R
WKEEREE 35 (b) » F5 i v RS SR I - VAP ERHEEMIE S 2 =% - SHmthon
RIS FERERE ALPO Petfoods, Inc. v. Ralston Purina Co.—2Z2 0 HARESE 1
S 2R EIT R BRI St i il (market distortion)
LIMAEEIREE CF N SEEE 2 BERME FIREESTE o 1LAh - B4
L@ AERER (U.S. District Court Northern District of New York) 5 New York
Racing Ass’n, Inc. v. Stroup News Agency Corp.—Z&* Rl By - W FER A (HE
2B NEERFRETHAICE I ImhEEPEE 2 SR - TR R AR S DR
fEHE RN — -

-

$-78 i

EEIECEE LIRS 8 T LT ¢ I TG Ry T (R SRR

57 Daniel Slottje - [E]3¥ 89 > p.48 -

138 Taco Cabana Int’l, Inc. v. Two Pesos, Inc., 932 F.2d 1113 (5th Cir. 1991) -

139 % Gorenstein Enterp., Inc. v. Quality Care-USA, Inc., 874 F.2d 431 (7th Cir. 1989) ; Getty
Petroleum Corp. v. Bartco Petroleum Corp., 858 F.2d 103 (2d Cir. 1988); J. Thomas McCarthy,
McCarthy on Trademarks and Unfair Competition §30:91 -

10" ALPO Petfoods, Inc. v. Ralston Purina Co., 997 F.2d 949 (D.C. Cir. 1993) -

I New York Racing Ass’n, Inc. v. Stroup News Agency Corp., 920 F. Supp. 295 (N.D.N.Y.1996)

2 The U.S. Constitution Avrticle I, Section 8 (i.e. Clause 8, the Copyright Clause) :*The Congress
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Bl e S (PN SEUND B 2 | Yoo Rk st | N Sp gl i
FEEIE/T5Y 1790 FHIEH—Eb 2 BIMERYEFREE - (IETR B PRAUE SCH]

EIFEA 14 FE 25 TRER—R > HARIREINI N ZEAF - 1886 £F - BX
MEEIESEEE T (ARALY ) TTEREBREIES BB - 2] 7 1909 4 E{FHEE
AT EEEEE > HEIENEERE  fEressiffin (fine art) #YESE » MLFFH
f 5l {Fan (work of art) S AZEREATRIEAVERE ~ HEE5RHIFZE (compulsory
license) fiek - AIEHIBI SR E V)L IRIES - 4£ 1976 FEIEERIEART - HKE
BIEVE— PRI =R AR RCOE - S NINEARI B HFIBTE - B 1976
5o A4 —HIRFRA R - 1976 i Hy#E EfE)5—Title 17 U.S.C. Copyrights
of 1976 i BT B A Z TG -

1976 FEAFREE A EEARZEN « (1) EFEREZ AR HE L. T E
KRR ) Ry T ERSER ) IR 5 (2) SEFIEHE A ARER (user’s right) ~ fre& > FEIEH
EEREAN S AT E R BN 2 P Q) EFERETFIRER BEFRAZER S
RAEH T A2 (R 5 (4) W51 & R (fair use) 2 %5 (5) HURAIEF
EZ{F5e pHE R Z fraE - 1989 £ ERIEFIIAMBRIALY > R HERALYE
77 {Egr BB - 1995 47 > EEIHIA WTO » B 1994 (ERIFTiEME T
EfpiEiEZE | (Uruguay Round Agreements Act of 1994) » SHE TS E/ERE A%
SIS TSR S 2 B R e | 2 e - 1998 4 mimEfir (LT
EEEEREEZE (Digital Millennium Copyright Act of 1998, DMCA) - i WIPO
RLIPNBUIARLEZE - DMCA X EERNAEIE (1) YRR %S (Internet
Service Provider, ISP) F{EZ[Rifl: (2) FaTAEEMETE ¥ H EBERRE = 2 Bk &

shall have power...to promote the Progress of Science and useful Arts, by securing for limited
Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries.”

13" % http://en.wikipedia.org/wiki/Copyright law_of the United_States ( #%{&%:RS H: 2013 47 A
26 H) -

T B AARAKIZIE - MR 1998 EEHIEIEEEBEFEE LR T ERE -

Y5 % http://en.wikipedia.org/wiki/Copyright_law_of the_United_States ( fx{&%:RES H: 2013 47 A
26 H) -

146 IEJ:;E o

W garfy o FEEE 1998 WAL TEEE AR - EIFRED -
http://www.copyrightnote.org/crnote/bbs.php?board=4&act=read&id=3 ( EZ{&%iEdH: 2013 &£ 7
H26H)-
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B Q) RIFEEEEFHEEEHBEBORZIHE © (4) i bEE 2 Bk ek
BLZBISE 5 (5) BREEEE AR Eie AR E BB bR (e mE R
ZEE  (6) HEERAENEZEAEERE ZOINEE © (7) ks & FH
AR L E - (8) SRS R N B S ER S
LIZHHBEHEE © (9) RoffRsat & FIRE -

1998 £ » SRR RS FRE R 50 FER Ay 70 4 JyiE
LI RIAZ - R TR R IR g (E AR B 50 48 - TER &
NG 70 4 o fhAh o (Bl S S E (FRERIE NP IA%E (Faimess in Music
Licensing Act of 1998) - {E IR E s Bl & (FRE A8 b M REAIR 2
5 R E ST R BRI RSB H 2L e RS LR 2T T LLalk
&

2002 4 > Vol P [ R SR S R R T S I
PRatE Ry 1B ~ ZUETEE R F Rl - i T T BHY ~ 208 B RS
Z£ | (Technology, Education, and Copyright Harmonization Act of 2002, TEACH
Act) - MIEIEEIFREASS 110 5k > R H R A Z RIE SRR » AT LA
B RS BUT R S P ER B S R T SR T I ZE I E s > BUR
B sRF T Ry MR B NS £ BURF TR s 2 A s iR DL N i

148

RTTERIEERERSS 504 65 (17 U.S.C. 8504) (4RAMNIEZEMHE Z HE » H
WARE EEE 1976 S 2 2 EREAAIE - (ERtiEE2aE 0y > 5 1988 - & 1999
Y BB IS THEFEAE (PR 1203 fRpiie FIEE A HERRE
ST RIEREAAT T -

— ~ FEEEFREASS 504 ik

RGBS 2 IERUE - Hroscd i ¢

148 17 USC § 110 - Limitations on exclusive rights: Exemption of certain performances and displays >
T N 22 http://www.law.cornell.edu/uscode/text/17/110 ( 1% BEEIH 201347 H 26 H) -
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ERAMER SRR B R E RURIE ARTS AR RRUE - K (b) THARE - #
(M2 VERE N BR BT DA K IEE HL R RETT R 2 Z EIRIEE S BT IR
AN A BRI AR E 1T RS Z iR gt AE TR N Z B EHRA Z )

° FE ERIRREARTERUZ Azl - S ERe N FURTRH IR RE AN Z SR ARIHAT > 1
EHE AN ERHGE A P E AER Z 68 » B rIERIA I RSB (ELLNZ RN
Frge s flme  AVARHZHERSIREH L -

(C) i zpatkap™

%9 17 U.S.C. 8504 - Remedies for infringement: Damages and profits

(a) In General.— Except as otherwise provided by this title, an infringer of copyright is liable for
either— (1) the copyright owner’s actual damages and any additional profits of the infringer, as
provided by subsection (b); or (2) statutory damages, as provided by subsection (c) .

17 U.S.C. 8504 (b) Actual Damages and Profits.— The copyright owner is entitled to recover the
actual damages suffered by him or her as a result of the infringement, and any profits of the
infringer that are attributable to the infringement and are not taken into account in computing the
actual damages. In establishing the infringer’s profits, the copyright owner is required to present
proof only of the infringer’s gross revenue, and the infringer is required to prove his or her
deductible expenses and the elements of profit attributable to factors other than the copyrighted
work.

151 17 U.S.C. 8504- (c) Statutory Damages.—

(1) Except as provided by clause (2) of this subsection, the copyright owner may elect, at any time
before final judgment is rendered, to recover, instead of actual damages and profits, an award of
statutory damages for all infringements involved in the action, with respect to any one work, for
which any one infringer is liable individually, or for which any two or more infringers are liable
jointly and severally, in a sum of not less than $750 or more than $30,000 as the court considers
just. For the purposes of this subsection, all the parts of a compilation or derivative work constitute

150
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(1) %28 % (Q AL FIERA KL AAD > 7ER IR
LSRN R R LS S RIS Gl AR 2 Al

FLBEELF Aa Lt BEF LR A RTALIFE Y

2 FFEAVUERE P FRANALBET AL GINERIF FRE
B PR A e TR 0 A% 7 4B % & 150,000 & o B iR
AT IR P FRRUREARES o TR E R L 2 7R e L

H ; [ IR

EFEFP > SZBH - B A

W2 BT FiEgEE ;&

1
(il) ZHEA L8 BHBHESB A > 2 B 2L R HE (& & &
ﬂ8@®#kﬂ“ﬂfé WK - 3RA 0 AR e F AR 2 B
A ERFFMRIFEL AR BESP 22 5 BT FiefEy -

one work.

(2) In a case where the copyright owner sustains the burden of proving, and the court finds, that
infringement was committed willfully, the court in its discretion may increase the award of
statutory damages to a sum of not more than $150,000. In a case where the infringer sustains the
burden of proving, and the court finds, that such infringer was not aware and had no reason to
believe that his or her acts constituted an infringement of copyright, the court in its discretion may
reduce the award of statutory damages to a sum of not less than $200. The court shall remit
statutory damages in any case where an infringer believed and had reasonable grounds for
believing that his or her use of the copyrighted work was a fair use under section 107, if the
infringer was:

(i) an employee or agent of a nonprofit educational institution, library, or archives acting within the
scope of his or her employment who, or such institution, library, or archives itself, which
infringed by reproducing the work in copies or phonorecords; or

(ii) a public broadcasting entity which or a person who, as a regular part of the nonprofit activities
of a public broadcasting entity (as defined in section 118 (f)) infringed by performing a
published nondramatic literary work or by reproducing a transmission program embodying a
performance of such a work.
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REEAH - IR E RS INRE ARTERR = 2 R E 5 5 -

% (2) FATERAMKIE A2 EE TS A INESREEHUE - TREE =
NEEEIMARENSUR I R E S FHEZAT Ry BERRARE AT BT E R A e M E
SR _EPRS=4: 30,000 s £ ERIZ4: 150,000 7T ; .2 » e Aeaa I HAL
AR LA SR R (S EAR (E 2T RS S (R AR T IERHABE R LB 178K
RMACEHHERE 2 TPRAS% S 750 JTaifEZE 5% 200 T -

F () FREARRERE > JREINLEATAS 118 % (9) ek FZIFE
MRS - fEZEE - AR A R E MR B - SN BN ZEET
ko BAGEZHBAMERT MENGHEEH - BEAREEEANAE > B
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TEHE B R EFEEEREESE 411 @) R 412 R e AR

152 6 William F. Patry, Patry on Copyright, §22:171 - & |5ENi#i5 | 5 F 582 - FEYLE - Z/EREEE
ROB—LIEBDE B GEANHRE R E R - ElEAT 201006 (146 #) - H 9 -

153 17 USC § 411 - Registration and civil infringement actions
(a) Except for an action brought for a violation of the rights of the author under section 106A (a),
and subject to the provisions of subsection (b), [1] no civil action for infringement of the copyright
in any United States work shall be instituted until preregistration or registration of the copyright
claim has been made in accordance with this title.

154 17 USC § 412 - Registration as prerequisite to certain remedies for infringement
In any action under this title, other than an action brought for a violation of the rights of the author
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under section 106A (a), an action for infringement of the copyright of a work that has been
preregistered under section 408 (f) before the commencement of the infringement and that has an
effective date of registration not later than the earlier of 3 months after the first publication of the
work or 1 month after the copyright owner has learned of the infringement, or an action instituted
under section 411 (c) , no award of statutory damages or of attorney’s fees, as provided by sections
504 and 505, shall be made for—
(1) any infringement of copyright in an unpublished work commenced before the effective date of
its registration; or
(2) any infringement of copyright commenced after first publication of the work and before the
effective date of its registration, unless such registration is made within three months after the first
publication of the work.
155 H[1 17 USC § 412 (2) 14 -
1% 6 William F. Patry, Patry on Copyright, §22:202. 17 U.S.C. §412 (2) - 5[%&AE#EE |5 F&Ee - i
I EEEERE 2RO — LRI E B S8 AR 8 K0, BRI fEAT 201006 (14:6 1) -
Ho9-
17 U.S.C.8504 (d) Additional Damages in Certain Cases.— In any case in which the court finds
exempt under section 110 (5) did not have reasonable grounds to believe that its use of a
copyrighted work was exempt under such section, the plaintiff shall be entitled to, in addition to
any award of damages under this section, an additional award of two times the amount of the
license fee that the proprietor of the establishment concerned should have paid the plaintiff for
such use during the preceding period of up to 3 years.
17 U.S.C. § 505 - Remedies for infringement: Costs and attorney’s fees
In any civil action under this title, the court in its discretion may allow the recovery of full costs by
or against any party other than the United States or an officer thereof. Except as otherwise provided

157

158
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HIE A | -

= TEFEEFREZEL (DMCA) % 1203 f&

DMCA FyZ5Bl# (FHEVAES 504 RBERE R HIFUE - 265 504 5% () IHM
E " BRAGRSTAERESN  REE(FEEIESR TYISEHEARE T 0 ELIRTIT -
ifi DMCA B[l 3% BTG 2 53 A1 7E - DMCA 5 1203 iR {4k [E%55 1201 {6
K56 1202 (R Z R el B & (EREE B EGHos B IR 21T Rl - JERIEZ RS
REMRER AT AZAE  Hps () HHIEEMEE (award of damages) {AHEE R
TIRERE Z BE > ST ¢

(A) 4% 258 % (2) Ax5rm 2 FEHT 2 B A FIRT 75 AR &

(B) 4% ~3 % (3) Z4rikz 2 TREHIE

2. ? ‘%#ﬁ. % 161_

by this title, the court may also award a reasonable attorney’s fee to the prevailing party as part of
the costs.
159 Marshall A. Leaffer, Understanding Copyright Law 2005,409, 411 - 5 |55 p##EE | (5 F /5% ~ pHyl
B FPREE ZBOE—DIEEEBL S8 AR F M Rl - 2 EIEEAT 201006 (14:6 Hi) -
H6-
18017 USC § 1203 - Civil remedies:
(c) Award of Damages.—
(1) In general.— Except as otherwise provided in this title, a person committing a violation of
section 1201 or 1202 is liable for either—
(A) the actual damages and any additional profits of the violator, as provided in paragraph (2) ,or
(B) statutory damages, as provided in paragraph (3) .

181 17 USC § 1203 - Civil remedies:
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4. ¥ BikF (repeated violations) **—

)

FAHTARE? FRDLEEA DY &
:’EEFI‘%"’%‘ P /Z‘meé"t/_\;&f—;iﬁi

W2 BB 2 RBEF2ERT IR -

% 1201 #£ &% % 1202 if Fein I

EERG BRI EPN

a1

5. &~ik ¥ (Innocent violations) %—

(2) Actual damages.— The court shall award to the complaining party the actual damages
suffered by the party as a result of the violation, and any profits of the violator that are attributable
to the violation and are not taken into account in computing the actual damages, if the
complaining party elects such damages at any time before final judgment is entered.

192 17 USC § 1203 - Civil remedies:
(3) Statutory damages.—
(A) At any time before final judgment is entered, a complaining party may elect to recover an
award of statutory damages for each violation of section 1201 in the sum of not less than $200 or
more than $2,500 per act of circumvention, device, product, component, offer, or performance of
service, as the court considers just.
(B) At any time before final judgment is entered, a complaining party may elect to recover an
award of statutory damages for each violation of section 1202 in the sum of not less than $2,500
or more than $25,000.

193 17 USC § 1203 - Civil remedies:
(4) Repeated violations.— In any case in which the injured party sustains the burden of proving,
and the court finds, that a person has violated section 1201 or 1202 within 3 years after a final
judgment was entered against the person for another such violation, the court may increase the
award of damages up to triple the amount that would otherwise be awarded, as the court considers
just.

164 17 USC § 1203 - Civil remedies:
(5) Innocent violations.—
(A) In general.— The court in its discretion may reduce or remit the total award of damages in
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FEIEIFRESS 504 ik (b) TEMUERLFE & Al KIEE 2 HE E5: (1) &
HEE - & () #ERERET/RITEREN ARG ABRBEE ZE 7 - ©4H)
it o T ER R F#IEEEZEE (the House Judiciary Committee) Ffr25 3% 2
Copyright Law Revision (House Report No. 94-1476) = 77337 BH PN 25BH » 11
WEA B EZAE S ERRER D - GRS (PR RZ g ST R
FIZHEK - S AEE T - AR AR SR A S E A AT BN EEA]
(unfairly benefiting) - 3 - FEff &S FTERE A G R BIREMZEREE 2 —
i RS AR AT 2 B IR S B S AN DR & 2t E RS K EIE

any case in which the violator sustains the burden of proving, and the court finds, that the

violator was not aware and had no reason to believe that its acts constituted a violation.

(B) Nonprofit library, archives, educational institutions, or public broadcasting entities.—

(i) Definition.— In this subparagraph, the term “public broadcasting entity” has the meaning

given such term under section 118 (f).

(ii) In general.— In the case of a nonprofit library, archives, educational institution, or public
broadcasting entity, the court shall remit damages in any case in which the library, archives,
educational institution, or public broadcasting entity sustains the burden of proving, and the court
finds, that the library, archives, educational institution, or public broadcasting entity was not aware
and had no reason to believe that its acts constituted a violation.

185 Copyright Law Revision (House Report No. 94-1476)/Annotated, see
http://en.wikisource.org/wiki/Copyright Law Revision (House Report No. 94-1476) Annotated

( Ff%EERIH 2013 7 H9 H) -
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555 K A EAE Davis v. The Gap, Inc.'*™—Z& I8 R - [
EER S 2 B (gross revenue) BUERERGS - AR 2 VIEBEET /A
GHEHYRANRME - 1T BB S BT R R S PR 2 26T H P s 2 AIUHEV &
FEAENA © 17 Davis v. The Gap, Inc.Ht » [ Davis 5%at 7] DR SEAERCE ~ BRE
kst < S ERESET - ey The Gap SEIFLE R mET " Gap Label ; f—
7 A R 2 L B S IR i e RO S SRR » [ 2 Davis RIS KA
The Gap £EEITHEHFT2 BIEEZ S SEE 250 & - #S TR - &t
(B R (AT E - Hhsia S R - RS RIANE NS LHESR
2N E 2P B By 3E 4 1,668,000,000 T B EEFEIAM N T E &
146,000,000 7T - #ABEF SR A BRRARTRT Ay 0 BEZRSCER FEIREE (EREAES 504
(b) e > [REEAMHESIA (gross revenue) BHE GG Z 5| > ERESIFRZ
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100 s EEREEROCE > BT EEAELASNE (1U—) > 1986 4F 0 H 160 -
187 Davis v. The Gap, Inc., 246 F.3d 152 (2d Cir.2001) -
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= BREEREAZEIREE (actual damages)
1 BREEZEW

{E2# Melville Nimmer 2 B fi# - BIRIEF (RIGE(F 2 5 EE (market
value) (T BFTEEEF (injured or destroyed) > F2fE"% o BEERE 1,
35k lEAE Frank Music Corp. v. Metro-Goldwyn-Mayer, Inc.—2&th%95%
Ry T EE MG (the test of market value) HiEH SR EXEHHERH

R GHEE - OAB RN R » RS Bk ZIEE A nlE IR
M (speculative) - BEZABESEHE A N HEEME (uncertainty) B - IR &E
NI S EA KIHE » (BSR4 L —BMEA A EE MR - B
G ETFE R

2. FEEIHAE A oIy

168 3 M. Nimmer, Nimmer on Copyright §14.02, at 14-6 (1985) (“Actual damages™ are the extent to
which the market value of a copyrighted work has been injured or destroyed by the
infringement.”) ©

1%9 Frank Music Corp. v. Metro-Goldwyn-Mayer, Inc., 772 F.2d 505 (9th Cir. 1985) (...the test of
market value as “what a willing buyer would have been reasonably required to pay to a willing
seller for plaintiffs’ work.”) °

70 #£ Universal Pictures Co. v. Harold Lloyd Corp., 162 F.2d —2Z&t1 » SAfz IR ERELEIEE RAE -

' Frank Music Corp. v. Metro-Goldwyn-Mayer, Inc., 772 F.2d 505 (9th Cir. 1985) (In copyright
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555 K _E3RARAE Davis v. The Gap, Inc.' ™ —Z& R xS HHATIEA
FE(HIE & (1 T AR IR ok

EBEEREs > 55 504 5% (a) ~ (b) Wik " EIRIEE ) (REVERIES o R

action, a trial court is entitled to reject a proffered measure of damages if it is too speculative.) 5
2% Peter Pan Fabric, Inc. v. Jobela Fabrics, Inc., 329 F.2d 194, 196-97 (2d Cir. 1964) -

PRI IR A IR M AT RIBEFIR (indirect profit) - SEANIRER R HCA AR B WA, -
2+ Frank Music Corp. v. Metro-Goldwyn-Mayer, Inc., 772 F.2d 505 (9th Cir. 1985) -
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% William F. Patry, Copyright Law and Practice 1167 (1994) (“Within reason, any ambiguities should
be resolved in favor of the copyright owner.”) ; 4 Nimmer §14.02[A], at 14-12 (“[U]ncertainty will
not preclude a recovery of actual damages if the uncertainty is as to amount, but not as to the fact
that actual damages are attributable to the infringement.”) ; Fitzgerald Publ’g co., 807 F.2d at 118
(“[A]ctual damages are not ...narrowly focused.”)

O SR - BERY - RESEE SRR B R S EERARE 2 FISOAT o BRI
FFI > 2011 4F > EH 67

176 5= 120 > Babbit Electronic, Inc. v. Dynascan Corp.
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8 ETC, The Evolving IP Marketplace: Aligning Patent Notice And Remedies With Competition,
Federal Trade Commission (March 2001),
http://www.ftc.qgov/0s/2011/03/110307patentreport.pdf. ( FZ7&BEES H:2013 47 H 9 H) -
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