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Bernd Schneider, Notwendige Verteidigung und Stellung des Pflichtverteidigers im
Strafverfahren, Diss. Bonn, 1979, S. 4; Schmidt, aaO. (Fn. 13), S. 37.

Schmidt, aaO. (Fn. 13), S. 37.

Schneider, aaO. (Fn. 37), S. 5; Schmidt, aaO. (Fn. 13), S. 37.

Schneider, aaO. (Fn. 37), S. 5.
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REBHRE  ETUTHERERRE # 2R EERAY - 28 -
P I B O AV R R S B E kB
7 # ( Constitutio Criminalis Carolina Kaiser Karls V von 1532, ccc )
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41 Schmidt, aaO. (Fn. 13), S. 37.
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*ﬁHfﬁJE?ngJ ) EJEJEF%FE‘:JIJEJEF%F“JF%MF[JJ W » 2 [lSchmidt, aaO. (Fn. 13), S.
38.

43
Hahn, aaO. (Fn. 7), S. 48.

44 Schmidt, aaO. (Fn. 13), S. 38. I - SO 17 VI3 - % 16056
A B IS5 A F'aﬂflﬁ » PR A ANF R T YA 0 =)l
Schmidt, aaO. (Fn. 13), S. 88 f., 102 ff.

45 Schmidt, aaO. (Fn. 13), S. 39.

46

Schneider, aaO. (Fn. 37), S. 7.
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47 Hahn, aaO. (Fn. 7), S. 50.

8 Schmidt, aaO. (Fn. 13), S. 39 f.
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Hahn, aaO. (Fn. 7), S. 54 ff.

%0 Schmidt, aaO. (Fn. 13), S. 42 f.
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53 Schneider, aaO. (Fn. 37), S. 9 f.; Hahn, aaO. (Fn. 7), S. 59.
o4 Schneider, aaO. (Fn. 37), S. 10a.
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69 IF=E 0555 52 il 3p) 3t 0 2 [l Meyer-Gossner, aaO. (Fn. 23), § 141 Rn. 5; Katharina

Beckemper, Der Antrag auf Bestellung eines Pflichtverteidigers im Ermittlungsver-
fahren—Anmerkung zu OLG Karlsruhe, NStZ 1998, 315, NStZ 1999, S. 221.
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70 Pfeiffer-Fischer StPO § 141 Rn. 5; KMR StPO § 141 Rn. 1; LR-Luederssen § 141
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137 Gunter Widmaier, Zu den Folgen der Verletzung von Art. 6 I lit. d EMRK durch
unterbliebene Verteidigerbestellung: Beweiswuerdigungsloesung oder Verwer-
tungsverbot? In: Sonderheft fuer Gerhard Schaefer zum 65. Geburtstag, 2002, S.
76.

8 = [FIBGHSt 38, 372 (374)=NJW 1993, 338=NStZ 1993, 142’:'[’-??, : rﬁﬁr:l"?ﬁz’f, [t
R J/%‘F’T PR D ﬁiﬁjf?*@ﬁ"?ﬁ’ﬁg;‘/*ﬁﬁ"ﬁli FEF|| o 5 S
H{’J/inﬁﬁ » % [lSylvia Schwaben, Die Rechtsprechung des BGH zwischen Aufk-
laerungsruege und Verwertungsverbot, NStZ 2002, S. 288 (290).

Widmaier, aaO. (Fn. 137), S. 78 f.
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140 Schwaben, aaO. (Fn. 138), S. 293.

4 BGHSt 47, 233.=NStZ 2002, 380=NJW 2002, 1279.
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142 Roxin, aaO. (Fn. 19), 897(899).

43 Roxin, aa0. (Fn. 19), S. 900.
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147 BGHSt 51, 150=NJW 2007, 237=NStZ 2007, 166=JR2007, 300.

148 BGH, Beschluss vom 22.6.2005, NStZ-RR 2005, 321=NJW 2005, 1132.
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Compulsory Defense on
Criminal Investigation
—Appointment and Effects (1)

Lai-Jier Her

Abstract

This article aims to address the legal study of compulsory defense
in the Criminal Procedural Act of Germany and in the European Con-
vention on Human Rights, and also the rules of the Criminal Procedural
Act of Taiwan. With respect to the opinion of the Federal Supreme
Court of Germany (BGHSt 46, 93), the interrogation of witnesses with-
out cross examination by the Investigative Judge is against the law, if
the accused, without representation by an attorney, was interrogated and
the prosecutor had not previously applied for an appointment of an at-
torney by the Investigative Judge in the case of compulsory defense.
The outcome of violating the law is that the witness’s testimony is as-
sessed most carefully by the Judge and the verdict must be based not
solely on such witness testimony but also on other material evidence.
On the other hand the majority of the theory is against such an opinion
and suggests this being exclusionary evidence. In Taiwan neither in the

provisions of the Criminal Procedural Act nor in the judicial praxis ac-
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cepts such a regulation in favor of the defendant. This article supports

an analog application in Taiwan.
Keywords: Compulsory Defense, Autonomous Principle, Right to Cross Ex-

amination, Free Compulsory Defense, Exclusionary Rule,
Handicapped Defendant, Statement
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