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Pagenstecher, Werden die Partei- und ProzeBfihigkeit eines Ausldnders nach seiem
Personalstatut oder nach den Sachnormen der lexi fori beurteilt? ZZP 64 (1951), S.
249,249, 256 1. |'JEJF|‘ WY F ' Wach, Handbuch CivilprozeBrecht I, 1885, S. 518 ff.

Henckel, Parteilehre und Streitgegenstand, 1970, S. 17 f.
Rosenberg/Schwab/Gottwald, Zivilprozessrecht, 16. Aufl., 2004, § 43, Rn. 1.
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Hess, Grundfragen und Entwicklungen der Parteifdhigkeit, ZZP 117 (2003), S. 273.
Stein/Jonas/Bork, ZPO, 22. Aufl., 2004, § 50 Rn. 2; Schulz, Die Parteifdhigkeit
nicht rechtsfédhiger Vereine im Zivilprozess, 1992, S. 119 ff.

6 BGHZ 42, 210.
BGHZ 146, 341.
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o EHA L HAEH ZAFRLEEBEHFRIL ( Gesamthands-
schuldklage ) # # W & % A z # % & % ¥ i2 ( Gesamt-
schuldklage ) - BPHFRE Gl - BT F 2 =3 « W —H A g UAF 24

60 FREEIE]F ¢ Stein/Jonas/Miinzberg, ZPO, 22. Aufl,, 2002, Rn. 45; MiinchKommZPO/
K. Schmidt, 3. Aufl., 2007, § 771, Rn. 18.

61 MiinchKommBGB/Ulmer/Schéfter, 5. Aufl., 2009, § 714 Rn. 3.

62 MiinchKommBGB/Ulmer/Schifter, aaO. (Fn. 61), § 718 Rn. 40; § 705 Rn. 297 f.
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BEAERACZEG T EABEGHD  HAETA b
BA L 2B SRETRABHLELRFMAZEEA BB
B R ERAREER AR BT DA o B Ak K
ABABEL  BHABABRB LB HE R R EATL FHE
EEHEBSRNAEZ % T B2BABAEHNI AEE
A—F KEREEAEHZEEMNE Y FRAYEAMZIER
( Rubrumsberichtigung ) %+ 5} fn T A A B B E A B BT
DABABABBENLELRAFRZER - B AEAT IR LR o
WEFRER X LBRARE TOBAZETLELRHAES (2
TR SARBLOBERRAE —BHARNLIHEEARLA  ILE
KA DU R FAAAR G 2 BT FE - (BT RO R BT 2 [
B EEHTEF L AATERTRETABTLE LR A
BAZTHELBABARERNABA - RHFHY - LA
WHRAXRT 23 (BEREFRAFFE=—1) YTk - 5
TRFTRELTEL  TEELSERTELREGERIIT - E

63 MiinchKommBGB/Ulmer/Schéfter,aaO. (Fn. 61), § 718 Rn. 40.

64 MiinchKommBGB/Ulmer/Schéfter,aaO. (Fn. 61), § 718 Rn. 53.

65Q@WHf’@ﬁ%ﬁ*wﬁ%ﬁ%%ﬁﬁmﬁgky%m’ﬁﬁwwﬁfﬁ
R0 28 B8 V275 56 B HIHOS o w R DAE - pe
=5 BRI 5 T R R R R
BGH, NJW-RR 1990, S. 867.

7 Al EANTO el g4 = pe T, 1 = —
TEIF"H‘?: =5 s I 1 B4 1 J/I% o
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BE AT EHLBRAALLBEBA — R BIRTRLABA
BAEZ EHEBHEAFER  flin: REERNTALEEE
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RUHGERGERLEBIMAZE  TEERELBAEALD
MAZE o, EMIERA LB ERFEIRLASERESHGE
HRABAZEBEHEHGRT—3%  BAMBRARRNTEK -+

68 BGH, NJW 2001, S. 1056.
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EBTHAREREZIEFRMTA MEIZENRRFEFLOL
Bz —F=ZAMHFRAZEG "FETERRA T ZEEM KRS T
RN ommERLTNFELFELLORA KT - RE—F i
TEARAERGFZEEEZECRAARENEERRAEEREER
NEEAZHUFHARE M TM—MRE - KX HERRBERZ
EXMAEANGREETGERRCZEHMARE S EFLETFHR
g MEEREAZEFLOLHZ-UTHREREFREAZZE =
ARG TR FATEMER - oL WA OLH BT LB E SR 3 o

BE HAANBAEETEZIEANE LA AT EHRELHE
DA EANZEAREARSBAT—F > TELBBEEERZE L2
BoBEBMRABREEEZE LN  BETH MK OFE=
OORF A A= HEBM A & & i I F IR AR B 4 FT 7 A B B
( Wohnungseigentiimergemeinschaft - UL T f & A& " Fr & # A B
B, ) BRHEMRAKREEARAUN : TARABRE (RHEER
FEELzZ¥EZHEe) REBENRA  TREES AR - EH
BARL MESMAEARSHARENEEAN  ERABREZ
EEMARBAZERRE  Hib - FEQFAEATRREEREA
JErmFaEREe 2 LR MEFRRZIH  MELEFNHAE
( Einrede der Vorausklage) ° PO##HHHRGZEEA—_O0R
FARAZHHRARMAEANBBAETER G AU - TAEAE
BEAEHEEARY)  ERREALEMEENEHNESTH#E
ABAFER > Al A EE - ERGAXHET - BEBA RS
BRI ARESFTAEEAAR MG ERES - Hib - FTE#EAE
BMZHEMTROFEREEARDTAREABBE ZGERF - FHEA
TTaHRESTARABABESEZF K - MEMRERTETF L

69 Pick, in: Barmann/Pick/Merle, WEG, Kammentar, 9. Aufl., Einleitung Rn. 37.
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AT HREEEHESNAE) BT EEEAGEERAEL A
BAFAFR  ETFA R ARABESR  UTHRBE_*2
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FrAB B wRHAERSE e (T8
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70 BGH, NZM 2005, S. 543 ff=NJW 2005, S. 2061.

1 Drasdo, Die Sutuation des Vertragspartners einer rechtfihigen Wohnungsei-
gentliirmergemeinschaft, NZM 2006, S. 212; Maroldt, Folgen einer Rechtsfiahigkeit
der Gemeinschaft der Wohnungseigentiirmer, ZWE 2004, S. 42 ff.

2 [l 3 I 0 BT-Drunksache 16/887, S. 67; Briesemeister, Das Haftungssystem
der Wohnungseigentiimergemeinschaft nach der WEG-Reform, NZM 2007, S. 225
ff.
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" LR 93 B b ST23A TSR R AL T S

IERTHERZRE S U (S IR SIS RE S AR T o R
RURERF R TR I RS P S B 5 A (R [ g TR
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Party’s Capacity of an
Unincorporated Association and
Effects of Judgment

Kuan-Ling Shen’
Abstract

This paper analyses the capacity of an unincorporated association
(such as a partnership) to be a party to civil procedure, said party’s
standing to bring suit in a particular dispute and the effects of the judg-
ment of a suit. An unincorporated association has no legal capacity un-
der substantive law but does have the capacity to be a party to civil pro-
cedure and to stand on behalf of its members. However, the capacity to
be a party and the standing to bring suit must be determined separately
for they have different elements. Based on the theory of Procedural Op-
tion Rights, when an unincorporated association and its members have
both party capacity and standing to sue, the plaintiff has the right to se-
lect an association as the sole defendant or all members as multiple de-
fendants by weighing the procedural interests against the material inter-
ests. Partnerships or apartment building management committees are
examples of unincorporated associations.

The judgment against a partnership is not only binding on the
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versity of Heidelberg.
Received: October 12, 2009; accepted: February 23, 2010

-156-



-0O042 2 1 A AR F R AN ~FRABBZHIENT 63

parties but also on all partners who did not appear as parties in the suit.
However, because the subject matter of a suit against a partnership is
different from a suit against partners for joint liability, the creditor
should not enforce a judgment of partnership against the individual

property of one partner.

Keywords: Unincorporated Association, Partnership, Apartment Building
Management Committee, Capacity of Party, Functional Capa-
city of the Parties, Proper Party, Derivative Action, Range of
Responsible Property, Procedural Protection
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