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The Concept of Illicit Proceeds
from Insider Trading

Chih-Jen Hsueh’

Abstract

The Taiwan Land Development Corporation insider trading case
has generated controversy as to how to calculate illicit proceeds be-
tween co-defendants that involves the application of Article 171 of the
Securities Exchange Act in practice and for academic purposes. This
study looks into this controversy by first identifying that the goal for
confiscating illicit proceeds is to adjust the transfer of illicit property,
and thus arguing that the purpose of the elements of the crime in Article
171 should be the standard for concluding illicit proceeds. It follows
that, as the main reason for criminalizing insider trading is that such
conduct impairs the equality of information and opportunity for inves-
tors, the illicit proceeds from insider trading should be a special oppor-
tunity to gain profits or avert losses instead of the price for buying or
selling stocks. Moreover, this study contends that the principle of joint
and several liability should not apply since the goal for confiscating il-

licit proceeds is to adjust the transfer of illicit property. Therefore, this
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study further argues that the scope of confiscation and the criteria for

aggravated penalty should be based on the actual illicit proceeds of a

co-defendant.

Keywords: Insider Trading, Equality of Information, lllicit Proceeds, Special
Opportunity to Gain Profits or Avert Loss, Joint and Several Li-
ability Principle, Co-defendant, Confiscation, Taiwan Land De-

velopment Corporation Case
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