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1. TExcept as otherwise provided specifically herein any claim
or dispute arising under this Bill of Lading shall be
governed by the law of England. (Fh % & #8 & 4 » Elihi‘iﬁ“iﬁ
FARAEZBRRFH - BEARRRZHRE - )

P

2. " Any dispute arising under this Bill of Lading shall be
decided in the country where the carrier has his principal
place of business, except as provided elsewhere herein. (K
ARRERMAZFR BEAL B LA ARZ AR S -
BARKEH » Rk o )]

3. TShould any dispute arise between Owners and the Charterers,
the matter in dispute shall be referred to three persons at
New York, ... (AsAariH ABIEAS API3 4 S thod FMERR
fbp ) TAFTZ A ATIE, ) |
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8 . ’ - Ingrbducrio_n to the Law of the United Stares
*fII. PRAGMATISM IN Law

A group of lawyers and judges trying to come to a consensus about the domi-
nant American philosophy of taw could probably not agree on anything more
specific than the notion of Common Sense. The most often quoted aphorism
from America’s greatest jurist —~ Oliver Wendell Holmes, Jr. (1841-1935) -
sums up this attitude: “The life of the law has not been logic: it has been
experience.”’ Grant Gilmore, in his Storrs Lectures on Jurisprudence at Yale
Law School, reaffirms this view:

[T]he principal lesson to be drawn from our study is that the part of wisdom
is to keep our theories open-ended, our assumptions tentative, our reactions
flexibie. We must act, we must decide, we must go this way or that. Like the
blind men dealing with the elephant, we must erect hypotheses on the basis
of inadequate evidence. That does no harm' - at all events it is the human
condition from which we will not escape — so long as we do not delude
ourselves into thinking that we have finally seen our elephant whole.?

Americans in general tend to have little interest in philosophy or metaphysical
abstractions. From a European perspective, Americans vulgarized philosophy
in the same way that they debased language, food, or manners. From an
American perspective, alternatively, this is acceptable so long as it serves some
useful purpose. In an unbridled democracy, every person is entitied to an
opinion. Intellectuals are often distrusted; professors, characterized as. absent
minded, are the objects of humor.

Pragmatism in the law is supported by several structural features of the
American legal system. First, the judge, not the scholar, is the protagonist in
the development of legal doctrine, most visibly at the level of the U.S. Supreme
Court. Holmes, himself a justice on the Court, said: ‘“The prophecies of what

the courts will do in fact, and nothing more pretentious, are what [ mean by the

law.”* In the civil law world, by contrast, scholars have played the predominant
role since the Roman empire. Second, law schools use the case method of
instruction, which deemphasizes theory and doctrinal coherence and focuses on
the facts of individual disputes. A new lawyer graduating from law school
knows lots of twigs and trees, but does not have a clear view of the forest.
European legai education, on the other side, teaches the grammar of the law,
promotes through lecture a panoramic view of doctrine, and believes in a right
answer to a legal problem. Finally, pragmatism, with its elements of relativism
and instrumental reasoning, is buttressed by the original vision discussed in part
I: liberty and its connection to equalitarian individualism, distrust of goverr-
ment (or really any a priori system of thought), tolerance, and optimism.
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1. Im ZivilprozeB sind die Parteien nicht nur prozessual gleichberechtigt,
sondern sie stehen sich auch materiell auf gleicher rechtlicher Ebene
gegeniiber. Dagegen entspringen 6ffentlichrechtliche Streitigkeiten entweder
einem Uber-/Unterordnungsverhaltnis zwischen Birger und Staat oder einem
Streit zwischen gleichen Parteien, von denen eine in ihrer Funktion als
Hoheitstriger an dem Rechtsverhaltnis beteiligt ist.(20%)

2. Von besonderer Bedeutung fiir das ganze Strafverfahren ist die
Unschuldsvermutung. Sie ergibt sich aus dem Rechtsstaatsprinzip und
verbietet, einen nicht rechtskriftig verurteilten Biirger als schuldig zu
behandeln. Fir die richterliche Entscheidung in einer Strafsache bedeutet
dieser Grundsatz, daf der Richter, wenn er sich weder von der Schuld noch
von der Unschuld des Angeklagten iiberzeugen kann, immer von der
Unschuld des Angeklagten auszugehen hat. (20%)

3. Gegen die Vertragsfreiheit wird haiifig eingewendet, sie koénne
»gerechte™ Vertrige nur in Gleichgewichtslagen zustandebringen. Dagegen
ermogliche sie es in Ungleichgewichtslagen dem Stiirkeren, sein
Ubergewicht bei der Vertragsgestaltung riicksichtslos auszunitzen. Daher
werden aus sozialstaatlichen Griinden zunehmend Emgnﬂ‘ in die
Vertragsfreiheit praktiziert (20%). '

WM BEATRE,

.~ FHBRETERC 1 (B BBE—die Verfassung ) 30%
1 EHES 2 BERRR 3 BETER 4 A 5 BREETEH
2. AR 7 fTEURS 8 EBEM 9 ryE 100 JIETS

= HRAEEZNFT ¢ 10%

1. Der Grundsatz der VerhiltnismaBigkeit _ engeren Sinne.

2. Der Konflikt Bund und Lindern.

3. Der Klager kann den erhobenen Anspruch verzichten.

4, der gesetzlichen Fortbildung des Schuldrechts wird der Einflufl
der EG wichtiger.

5. Art. 2 1 GG gewiihrleistet jedem das Recht freie Entfaltung
seiner Personlichkeit.
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