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In the aftermath of the Enron scandal, the newspapers are filled with stories about lawyers
coming forward to represent the interests of persons harmed by the firm's collapse. Beyond

anything the Congress might choose to do, or the press might say, the threat of tort litigation is
the most effective way to make sure that those responsible for this debacle pay for their sins.

The problem with using tort litigation to address the Enron collapse and its harms, however, is
that it is only effective if there is money to recover. Tort law is not criminal law: people can't be
thrown in jail to pay off the damages assessed against them. Even punitive damages are
ineffective against an insolvent defendant like Enron.

The real question facing any lawyer who wants to use tort law to "do justice" in the Enron mess
is this: Whom should I sue? In this column and the next, I will explore how the reality of
Insolvency affects the options available to a lawyer confronted with corporate wrongdoing.

Using Tort Law to Compensate Not Just Physical, But Financial Injuries

It may seem Initially strange to think of addressing Enron through tort law. After all, many
scholars believe that the primary purpose of tort is to insure that citizens are compensated for
the physical injuries that they suffer as the result of another citizen's intentional or negligent
conduct - not for financial injuries like stock losses.

Moreover, surveys suggest that the vast majority of people who are physically injured as a result
of negligence relating to car accidents, defective products, and medical malpractice never sue,
and are never compensated. Shouldn't they come first? Why, one might ask, should we divert
resources-lawyers, judges and experts-from cases of physical injury to cases involving the loss of
mere money?

The answer to this is very complex, but it can be summed up in two simple words: history and
democracy. Historically, tort law has led a schizophrenic life in the courts. Much of tort law in the
Eighteenth and Nineteenth Centuries was concerned with raw, physical injury. But much of tort
law was also concerned with the economic relations between people, :

Indeed, one could argue that nonphysical interests, such as reputation and economic advantage,
were more strictly protected in the Nineteenth Century than physical integrity was. This emphasis
probably reflected a class bias. Until the Nineteenth Century, tort law was In the hands of, and
therefore served the interests of, society's wealthy, educated elite - who tended to focus on their
own reputation and wealth, not factory workers'safety.

Then, over the course of the Twentieth Century, the relationship between tort law and society
changed. Tort law became more interested in helping workers and consumers, and, as a result, it
became more focused on the question of physical injury.

However, as tort law became more democratic, so did the stock market, Whereas economic
activities such as buying shares and investing in financial instruments were once the exclusive
province a narrow elite, by the end of the Twentieth Century the stock market had become an
integral part of American society. When Jesse Jackson flew down to support the Enron
employees, he was going down to help workers who had not been injured in an industrial
accident, but whose pensions had been destroyed in a financial disaster.

So, despite the democratization of tort law and its undeniable focus on physical injury, its special
treatment of economic injury has not been aclipsed. The "causes of action” (that Is, legal bases
for suit) that were availlable to the landed gentry in London and Boston in 1840 are still on the
books, and are now available to the retiree and secretary in Houston.
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Hat der Arzt es unterlassen, medizinisch zweifelsfrei gebotene Befunde zu
erheben und zu sichern, kénnen dem Patienten Beweiserleichterungen bis zur
Beweislastumkehr zu Lasten des Arztes zugute kommen, wenn dadurch die
Aufkldrung eines immerhin wahrscheinlichen Ursachenzusammenhangs
zwischen édrztlichem Behandlungsfehler und Gesundheitsschaden erschwert
oder vereitelt wird und Befundsicherung gerade wegen des erhhten Risikos
des in Frage stehenden Verlaufs geschuldet war.(20%)

Mit dem Recht auf freie Entfaltung der Personlichkeit hat das GG die
menschliche Handlungsfreiheit in einem umfassenden Sinn garantiert, nicht
nur einen Kernbereich. Entfaltung ist innerlich wie duBerlich gemeint,
umfafit den personlichen wie den sozialen Bereich, Kultur- und
Wirtschaftsleben, aktives Tun und Unterlassen. (1 5%)

Die Staatsanwaltschaft ist in Deutschland nach franzénsischem Vorbild im 19.
Jh. eingerichtet worden. Sie wird vorwiegend in Strafsachen tétig; als

- Strafverfolgungsbehdrde obliegt ihr die Leitung des Ermittelungsverfahren,

die Erhebung und Vertretung der Anklage und die Strafvollstreckung. Die
Staatsanwaltschaft ist eine Verwaltungsbehorde und als solche
weisungsgebunden.(20%)

* EHRURRTEA (fF) : 371k - der Gesetzgeber) : 30%
1~ & 2~ Bk 3~ kbt 4~ B2 5 ~ FHKiE
6 ~iEEN T EEHE 8 -k 9 - J/IT 10 -8k

IR R ¢ 15%

L.

Normenkontrolle ist die gerichtliche Uberpriifung der Giiltigkeit
Rechtsvorschriften.

Die Ehegatten kénnen der EheschlieBung -
Erklérung gegentiber dem Standesbeamten den Hauptnamen wihlen.
Ein Vertrag ist der Regel zweiseitiges Rechtgeschiift.
Das umfassendste dingliche Recht _~ einer Sache ist das

Eigentum.
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