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Abstract 

The protection of intellectual property rights includes moral interests, social 

interests and economic interests, but the three interests may conflict with each other. 

Patents of pharmaceutical product are the common cases. If the products are under the 

protection of patents, the price and accessibility will become the obstacles for obtaining 

essential medicines. The "compulsory license" system is considered to be a flexible 

instrument that can be used when patented drugs are required by patients. 

This research aims to analyze the possible impact of patent compulsory license 

system on accessibility of medicines. In the second chapter, I points out the rule 

of operation of compulsory license from international conventions, introducing 

the current international conditions.  

Chapter 3 describes the function of compulsory license, that the reconciliation and 

balance between the economic and public interests can be achieved in the patent system.

The opponents consider that economic harm would be caused by compulsory license. 

However, the actual economic loss of the patent owner is not as great as the opponents 

describe. In contrast, the incentive for the abuse of the right can be effectively reduced

through the existence of the compulsory license system.

Chapter 4 focuses on how compulsory license system affect on public health 

policies. For developing countries, the establishment of a stable compulsory license 

system helps them to cross the initial barriers and start to foster their own 

pharmaceuticals industry. Building their own medicines supply chain helps them to 

achieve the accessibility of medicines. 

Chapter 5 illustrates the attitude toward compulsory license in developed and 
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developing countries. The chapter introduces means of compulsory license in 

the United States, Canada, India and other countries. It emphasizes that, 

whether compulsory license or other more powerful means, to retain a flexible 

method for social interests is important in the patent law system. 

Chapter 6 analyzes the history of Taiwan's patent law. This chapter 

emphasizes the impact on lack of flexibility about compulsory license, and it 

mentions the direction of the amendment to Taiwan Patent Law. 

Key words: compulsory license, patent law, accessibility of medicines, public health 
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ԃсćŽ©ɷʇƢѡ«Γʈ©ͰĄϤ̝©Ͱͩ͏ѐΪͬWś�/՞̑Ԝͬͩƍï� 

֙ͬ͠͡ŘКŕϛԫǄ�Ձ֙ħƀȘ͠͡ǮÈХлƷͬӫΡ�֙ԃсćͬæǍɷʇ̣Ԇ

џͬˇĚ���̨ЉϞŅŀɠͬԃсćӼħŽ©ʼͬ`ғ��֙iʿæǍȈՆс̶֙�
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1 Y�ƿȌ§SĦ�ŁƹƐ¤ńȌǵ 2-3Ȍ2015· 9ÿȌ�Ĺ 
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ƴ·ͩ�ɤс;ˣͥӫßʏЙˣͧͬ֙͠͡ȄɷԧMШсͬ´Q͑Х�ʥ֙;©�˖t
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Ϥ̝ЙֈӅƗ�ǨЈԭɧ̦ֈɓ8Ž֎ԃсćҦ͑�έĸ֙ УUՂ;ҢǔĢ˖tƲΗΔ
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2 ŻHǭƳȌ89āȌhttp://www.rhythmsmonthly.com/magazine/content/89/msf.htm 



‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i Univ

ers
i t

y

	 3	

х֞ 

Х˅õɸ֙åƀɨьƾ¬ȱʼЈ¯Ѿ̣֙Ž©ʼʑӁ-̣Ģ˖ͬҝ͐ʼ��΢֙ɷ

úŵɨƑɧ/˖ͬҝ͐С͒֙ĢŰǽžԆ�ʼ©3�õɸɉʊŽ©ͬɤ͐ćѿ͏±֙Ք

Ϥӫ�ӣ�̑Ԝͬ·ͩѸծ֙ ЋҦƖŅͬϤ̝Ȃʑ֙ ƀɧȹμěʥͬɤсЉѨʂɷŒ˅֙

ğ̣Ņӻ¡ͬɤсϤӫѸծӫΡǋ̦˦�ƛ֙ �ȈՆͬϤ̝Ȃʑͭ¼ҋɧȂ»�ƛͬɤ

с���Љƾ¬ȱʼ¬Ưџ˛Ý·ͩсƴżŽ©ȱʼϠšöсƴ֙Ƚմ"δ̯ͬíЙ 

ԧM"·ͩсƴͬ͂©֙åƀЈѾ̣ӟʈԧMсƴԟͩɤсͬҀğ� 

ğ˅ʑɡħѬ҉ƾ¬ȱʼ¬Ưƀɧс̶íӓǠͬǄՐɸ֙ żʈ¡¨¥ЧԾɦ͉ͬ҉

�ӥь˓Ӆ֙�п͇͒ьƾ¬ȱʼ¬ƯãƙŵɨͬʧW�֙ȷѬŒPU͑ƾ¬ȱʼ¬Ư

í;ʂĀ�ĩ`ғԾɦʼ©֙ѸĤǏ�ɦ̯ͬҒ�֙ſ˛�eϤ̝©ͰХΓʈ©ͰͬƧ

ёվ� 
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ʑο҉ɡżǏ�΢ɦ÷¡¨ȷѬƾ¬ȱʼͬ�ϼվ֙ �ɦՌɷƀɧϤ̝ͩƍХҝ͐

ʼͬǄՐ֙ë�ɦՌ¯ɷƀɧ��я͏ɗκȈӢȂͬəʛ�ȸз¡¨;ЃĢХ¼ȦŅ֙
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åδ̯ь̣ͬѦ˞ɦʧ֙ħ˅Ч�ƚўĄĊm˓)ʅϤɨьƾ¬ȱʼͬʧW֙¡ʙ˓Ӆ

òĢU͑ƾ¬ȱʼͬɸʶХəʛƗ͚� 

ηĝβǏ��я͏ɗκͬѥƯ҇ƾ¬ȱʼ¬ƯХ��я͏ɗκͬԡ]֙ żѼϙ3Ϛ

с̶íӓǠ�ũЅ�҃ɳ�ԆџǠ�ħ˅βż¡ʙʊȄ̦ƾ¬ȱʼ¬Ưƀ^ӥ��я͏

͋ĸХс̶íӓǠͬǄՐ� 

η'β¯ƀ̩�˓ӅЃĢ�¼ȦŅХԟͩ�ĢŰͬƾ¬ȱʼ¬Ư���ЃĢƀɧƾ

¬ȱʼͬԨ¬ʇ̣ěʥ͎֙Т�̦ɳΎͬƾ¬ȱʼʨɡ֝Љ¼ȦŅɷη�e; TRIPS

η 31ʨ� 1Q̣ȱʼıΐ̣֙ԟͩ�ĢŰͬс̶Ն˛ŵɨƾ¬ȱʼ�éͬĢŰ֙�ʧ

Wƀ TRIPSη 31ʨ� 1ͬʸѬХʏVͩƍʊзȨʳǠͬǰЅ֝ԟͩ�ĢŰ¯ŀƝʌЙ

ŅԇU͑ƾ¬ȱʼ¬Ư;XϠҺłĢ�U͑ͬс̶֙ ʑβħԟͩ�ĢŰӻ¡ż¡¨;Ö

Ư�ȟ�Ѓ˱ХˬĢ̣W� 
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η�βżϴϝ±Ռ'βͬ�ű֙;˅¡ʙѤŴȃĢ͇ьŽ©сć¬Ư�ƾ¬ȱʼ¬

Ưͬɨьǩ˥֙�Ƚ�b˦ƸҒХʏVƍʌ� 
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η%β� ƾ¬ȱʼ¬ƯͬˊïˤՍХͩƍ 

η�ν� Ƹίƾ¬ȱʼ¬ƯͬÝğХƾ¬ȱʼ¬ƯͬˊïˤՍ 

��� ƾ¬ȱʼ¬ƯͬũЅ 

Y�г˖ĢŽ©˦η 58ʨη 1Ւ 
֜ͩɳŽ©ʼ/֙Ԫʑ˦ëʊѢũĿ֙ŽʊȴԪ

7/ʏϤ�õǰЉŵɨѻͩɳ�ʼ��í΄Ž©ʼ�ʊȴԪ7/ŵɨͬŽƑǠ�̨Ž©

¬ƯÝ�ѱίͬͷͬ֙ɷ̣"^ӥ͐ʮͩƍ֙ЯɷŽ©ͩɳˠʊ8ҋŵɨ֙ƀΓʈͬ͐

ʮӥˆˠʊҞ̈́֙¯`ғŽ©Ý�Ȉʿӭ«ͬͷͬØ̦˦ӭȂ֙˅ƆȃĢŽ©˦ƾ¬ȱ

ʼ�ˤՍ;Ѥ֙-íǍ΄�ЉԡɧŽ©ʼΨαѻŒPŵɨ֞ʏŵɨЈЙúƾ¬ɨь֞ɧ

P΢ǩ˥�í͒ĢŰ3�ƾ¬ŵɨȱʼ֞��θθď՛֙ Ӽɷƾ¬ȱʼ¬ƯͬԆџ̯Ғ� 

ƾ¬ȱʼ֗Compulsory License֘ħȃĢШŽ©˦Σ̣
̹Ѳŵɨ�֙ ͇ьŽ©˦ɕ

̣
ƾ¬ȱʼ�֙ ɷȨħ�ũͬʨ=�֙7/�ǖϤŽ©ʼ/õǰ֙͒ĢŰ3�֙Øí

ŵɨ�Ž©ͩɳ4�ȃĢʇ¦ɧ˖Ģ 33ƨ 5ʉ 29ɫ¬ũ�Ž©˦η 67ʨѢũ 
֜“�

Ž©̎�ƨ̦֙Ӱ͉͛͒֙ʏħĢ�ŵɨ֙ȄʏӰ͛ŵɨ�ͩɳЈ֙Ž©ƊǍYАʼɇ

Ԏ�Ž©ʼ֙ȄYԡ]/�҈˛̹֙Ѳ�ŵɨ֙�Ӡ΄Ž©ʼ/�J̹Ѳŵɨ/ƀŽ©

ʼ/ǽ#;ї�Ԉ֙�ɠ՜ʊ̯įɸ֙͒Ž©Ɗũ��֙ íѡȃĢ¬ũƾ¬ȱʼͬί˦

Ϭ͒�џɷ̣"Ύ`Ž©ǍɧʑĢŵɨ֙ǋáɧ˖Ģ 92ƨ̣ӾóŽ©˦
ӥéʼ��

Ĺ¥ЉªԪÝ�
ʏɧʑĢŵɨ��џ=֙�ż̹ѲŵɨÝğԨϲ̣
ğǽĢŰϩǟǩ

˥�Ȅ
Ĺӥ�Ͱ�Պ̭©U͑�Ȅ
͓҈/ʅ;ó͉�Ďʮʨ=ħ͹͛ʍԠ�4�Й

ÑҒȱʼЈ��΢�͒�Ӗb˦ˤՍХ͉͒í΄֙ȃĢ¬ũƾ¬ȱʼ�ɷ̣"`͕Ž©

¬ƯͬƿǠ֙;©ɧϩǟǩ˥�U͑�íЙ� 

ɧĢԴʨϏ�֙ƚռ�ϏɷѢξƾ¬ȱʼͬԆџʨˁ֙�η 5 ʨη A Ւη 2 ˁѢ

																																																								
4 Y�ƿȌ§SĦ�ŁƹƐ¤ńȌǵ 396Ȍ2015· 9ÿȌ�Ĺ 
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ũ 
֜òõͲĢŰǍί˦Ѣũƾ¬ȱʼ֙;ԣ˃Ž©ʼ/̞͑ʼ©�ǩǁ֙WŒʏŵɨ

Ž©�5�η(2)ˁͬί˦͉͒�ɷ̣"ѢξòĢƀ“�Ž©Ȉ¼ҋ�ŵɨŽ©ʼͬЅÂ֙

;ãŵɨȴ7Ǡʼ©íЙӢȂ̞ͬ͑�ў� 1883ƨ�Ýʨɡ|Ѣũ֙Ž©ʼ/ԽСĢ

Ŀӊ�Ž©̶ć֙4ՔɧѻĢ�ŵɨŽ©ʼ֝ў� 1900ƨƜշĶ̰ʈҒĹѩʏŵɨŽ

©ʼͬѢũ֝ǋáˊϤў� 1911ƨгͱ՗ʈҒ�ў� 1925ƨ˸̴ʈҒãў� 1958ƨ

ԅɣʑʈҒb˄ЉẠ͇̑ьʨɡ� 

͒�í΄֙Ƹίƾ¬ȱʼͬÝğԪ"Ύ`Ž©ʑĩŵɨ֙̎Һ˹ҦЈ�Ն˛Х��

ʍǇ֗ȄЈ�΀Նџ֘-͹͛Ԇџ֙õɸƾ¬ȱʼ ЙQ̣�^ӥδ̯ĄĹ¼Ž©ͩɳ

íҜɎǠ֗affordability of patented inventions֘ͬƔ�֙ȄɷƀȘ̞͑�ŵɨʼͬŽ©

ѵ�Јͬїɚɦ˦�͒ɧ͓҈/Նџƾ¬ȱʼQ̣ŵɨŽ©ͬȉː֙ǰāзͷʳ̶ɷí

Ž©Èͬ֙ğ˅ƾ¬ȱʼХ�҃ɷ
íŽ©ǠͬȴԪ�֙ �Œ҃ɷ
Ž©Zʼь̣ͬW

Ŀ�6� 

 

%�ƾ¬ȱʼͬˊïˤՍ 

Ž©ʼͬ�͇í;Ә̉« 1624ƨͬаĢļɥ˦֙ѻ˦̣Ž©ʼͩƍï�Ԇџͬԅ

ΡΊ֙ĆѾ˅̣͇9Ž©˦ͬҵ̇�аĢ¬ũ˅˦ʇ¦ͬͷͬХ�҃ɷ^ӥµɤ֙�Œ

҃ǰħ̣"Ζ˃ļɥ�͐͏֙ �п˅̛Å˂˱ŅԮƔÊΞƋ�ѻ˦Ý¯�Ζ˃ļɥь̣֙

ԪՊɷ
ɤ͐ćћӢɦƺ�;˄�ըLͩɳЈ֙��Ǎ;ȽմћćĢ�Č��yů,ɵ

ȖȄ�Щ�\©θӮå˦:ȖȄˀխĢŰ�ɦƺ̣���ζó±ɀʨ=�Ž©ʼ/֙ż

͂Ǎ 14ƨļɥʼ�`Ե�ʏϤŽ©ʼ/�Ѳ֙>P/�Ǎ͏͐�ћӢ�ԎČ�U͑ύ

																																																								
5 iìȎEach country of the Union shall have the right to take legislative measures providing for  the  grant  
of  compulsory  licenses(f)  to  prevent  the  abuses  which  might  result  from  the  exercise of 
the exclusive rights conferred by the patent(g), for example, failure to work(h). 
6 Frankel, S., & Lai, J. C. (2015). Recognised and Appropriate Grounds for Compulsory Licences: Reclaiming 
Patent Law’s Social Contract. In Compulsory Licensing. Springer Berlin Heidelberg. p. 153 
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̯ɦ˦ã͹՞I͐ć֙ӮЈżç«ěÞͬϤ̝Ą˦Ǌ¬ѕ7� 

ļɥ˦��ʏȽãԡɧƾ¬ȱʼͬѢũ֙͸Т 1883ƨаĢŽ©˦bɕ֙ȱʼҨɵ

ŗĉʈŶʟƾ¬ȱʼ͓҈ͬʼº֙ Ѿ̣ǽɨ;ƾ¬ȱʼͬʨ=ÇȥѻŽ©�ħаĢŵь֙

�΀ͬó͉џ˛�є̎Һ֙ȄȈʊ/ĪєԤ˃ŵɨѻͩɳ 
֙ƾ¬ȱʼ�Ȋç«Ņ΀ƶ

˧ͬԡ˫�ЉӟՒѢũ ƀ�7ĢŰͬŽ©˦;ã
`ғƔʮ͐ʼĢԴ�Ϗ�֗ ƚռ�

Ϗ֘ͬͩƍ͐͏"ƖŅǄՐ8� 

 

η%ν� ĢԴ�Ϗ�ƾ¬ȱʼ¬Ư 

��ƚռ�Ϗ֗Paris Convention for the Protection of Industrial Property֘ 

ƚռ�Ϗ]ըӻ`ғƔʮҝ͐ʼ�ĢԴ�Ϗ֙Сў� 1883ƨѩũ֙�ԠˊϤ�ʾ

b˄̦֝҉Ɔ�ɨь�ɸʍ֙ȖȄàХ�ĢŰɠ֙Ī 
̣�͔ɼǸҝ͐ʼϜ϶� ֗World 

Intellectual Property Organization, ;�ρΣ”WIPO”֘ ȈȲμ��Ϗ�ʇ��͔9ђǠ

Ј֙ѲŀԆџͬÝ¯ͭɧ��Ύί9� 

ў� 1884ƨ 7ʉ 7ɫ֗òĢȐ�ɡ=Ϲ,ǋ�eʉ֘֙ƚռ�Ϗ˄ƺ͏ə�ʑ�

Ϗɳũ֙õͲĢʑӁǖՔϜȂ�e�ʊ˦ǊĩLͬõͲ֙d\`ғƔʮҝ͐���ű�

џí¡ȂĝŅӻ¡֜η�ӻ¡]ԡɧĢԴ�˦ͬѢũ֙ѢξòõͲĢͬʼ©ɾЅÂ֙Ύ

ίƚռõͲͬϜ϶ĕL֙;ãьɗѢξ֝η%ӻ¡̣Ɣʮҝ͐ͬ͹ԡѢξ֙џ˛Ȅ�Ѳ

òõͲĢɧѻՙĮ#;ί˦֝ η�ӻ¡]ѢξƔʮҝ͐ՙĮ�ʊԡΛ/Ԡͬʼ©ЅÂ֙

																																																								
7 ǩǀ·Ȍ§Sė�ĝtįĭƐS½PáȌǵ 67ȌúÖǁŃėÿN 156 āȌ2011· 12ÿ 
8 Gopalakrishnan, N. S., & Anand, M. (2015). Compulsory Licence Under Indian Patent Law. In Compulsory 

Licensing. Springer Berlin Heidelberg. p. 13.  
9 G.H.C. BodenhausenȌ³ȅCųƦƾ (ǩì|, Trans.)Ȍǵ 1Ȍ2000· 4ÿȌŻĳǙúÖǁŃ«.  
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�ӫ֙�əº|ԨɧòõͲĢǖՔ;�ʑĢ˦Ѣξ�֝ηĝӻ¡�Хe/Ԡʼ©ЅÂ͹

ԡͬŵճѢξ֙�|ãɧĢ�˦ͬӰ͑֙�͸ȸƆ͹ԡҒ՛¼;Ѣξ10� 

ƚռ�Ϗ�Ԇџͬ�űʊ�Ģ˖ǇӨ�̈Ģ˖ǇӨ�ĢԴ��ʼ�Ž©́ίÝ¯�

ͩɳ/�ŖöђΒʼãƾ¬ȱʼ¬Ưθθ���ԡɧƾ¬ȱʼͬʨˁ֙Ѣξɧη'ʨη

AՒη%ˁ֜
òõͲĢŰǍί˦Ѣũƾ¬ȱʼ֙;ԣ˃Ž©ʼ/̞͑ʼ©�ǩǁ֙W

ŒʏŵɨŽ©11��ӟȨͬɷŽ©ʼ/ʏXǽƛĵ�ͩɳ̶ͬǩ˥֝õՒη�ˁ֜
Ԫ

Պƾ¬ȱʼ�Һ;ԣ˃±ɀ̞͑ǩ$֙ú¯�ǍɇԎѻŽ©ʼ�ɧըʾƾ¬ȱʼ�ɫҵ

�ƨ�֙�ǍįьŽ©�ĔŉȄɇԎŽ©ΡƬ12��õՒηĝˁ֜
СȽ�Ž©͓҈�

ɫҵĝƨ�֙Ȅ“�Ž©�ɫҵ�ƨ�֗;ʇǋƌ̎�ʍԠ̣̈֘֙ >P/�Ǎ;Ž©

ʼ/ʏŵɨȄʏ�¡ŵɨ̣͓͒֙҈ƾ¬ȱʼ�iŽ©ʼ/�ʏŵɨȄʏ�¡ŵɨʊ˄

͛$͒Ј֙ƾ¬ȱʼ�͓҈ǽ#ú��±ɀƾ¬ȱʼ��ȴ7Ǡ֙�ǍΞӌ֙ԪՊХ�

Ϥ̭ȱʼ��AʮȄĎҔ�Ṭ��-�Ǎ�ȱʼ13��14 

͒�í΄֙ƚռ�ϏƆƾ¬ȱʼ#;Ѣξ֙ȒѾςЀĢħŽ©ʏ͂ŵɨͬǩ˥�ƾ

¬ȱʼʼ©֙ ɭħտÅŽ©ȓюͬŵɨ֙ �Ԥ˃ğ̣Ž©ʼ̞͑ЉԤΑĢŰͩƍͬǩ �˥

ƚռ�ϏǰĤΎ`Ž©͐ć��¡XǽĄƙŽ©Èɦ˦�ŵь֙ ԣ˃͑Ž©ʼŔΑ�7

																																																								
10 WãƮ 8Ȍǵ 6-9  
11 iìȎTRIPS Article 5 A. Patents: Importation of Articles; Failure to Work or Insufficient Working; 
Compulsory Licenses 
(2) Each country of the Union shall have the right to take legislative measures providing for the grant of 
compulsory licenses to prevent the abuses which might result from the exercise of the exclusive rights conferred 
by the patent, for example, failure to work. 
12 iìȎ(3) Forfeiture of the patent shall not be provided for except in cases where the grant of compulsory 
licenses would not have been sufficient to prevent the said abuses. No proceedings for the forfeiture or 
revocation of a patent may be instituted before the expiration of two years from the grant of the first compulsory 
license. 
13 iìȎ(4) A compulsory license may not be applied for on the ground of failure to work or insufficient 
working before the expiration of a period of four years from the date of filing of the patent application or three 
years from the date of the grant of the patent, whichever period expires last; it shall be refused if the patentee 
justifies his inaction by legitimate reasons. Such a compulsory license shall be non-exclusive and shall not be 
transferable, even in the form of the grant of a sub-license, except with that part of the enterprise or goodwill 
which exploits such license. 
14 WãƮ 8Ȍǵ 52-55 
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Ž©ƔQͬǩ˥ͩ͏֙�ħ�Ƨó͉ͬıΐ�Q̣̀ÅV̛ÅµɤХͩɳ15�Jɷ í

ͽ�ƚռ�ϏͬԆǕɖħŽ©̞͑֙ż
ʏŵɨ�Q̣Ž©ʼ/ʼ©̞͑ͬWś֙Љˠ

ʊż�7Һ;ŵɨƾ¬ȱʼͬʨ=�ճÈ�òĢU͑ƚռ�Ϗ�ƾ¬ȱʼʨˁͬɦ˦ 

òʊ�õ֙WŒϒўтØѢũ
ʏħϒўтŵɨȄɷʏʊ˄͉͛͒�ŵɨ�ͬǩ˥�֙

íįьƾ¬ȱʼ֙ЉаĢU͑ͬɡŝɷ
ʏЙ;ó͉ͬʨ=̎ҺՆ˛�Ȅɷʊ
Ž©Ȉ

ʊ/ȠϞ;ó͉ͬʨ=ȱʼ��ǩǁ֙J Çȥ
ʏħó͉íьͬξģ�ͳʇŅ¿º�

;XϠƛĵͬǩ �˥̚ ˱ͬ˦Ǌ¯Ѣũ֙ 
͛�΀ƀŽ©ͩɳͬó͉џ˛ˠʊǍ«̎Һ�

ɸ֙ȄɷħíЙͬǩ˥�֙ˠʊħ̚˱;ĎʮѢʴŵɨŽ©ɸ֙íŵɨƾ¬ȱʼ�ӟ
ó

͉џ˛�ÇȥҺłͬћӢ�;ó͉ͬʨ=XϠ�;ó͉ͬΡƯŵьŽ©ΡƬ�`ҏ;ó

͉ͬʨ=ȱʼ��θ�ӟ(͑ҁͬ�õ ɽΒзòĢƀɧƾ¬ȱʼȈȎ̐ͬѥЬũLѾ΄

ʊȈƗ͚16� 

ɟճѨ�֙ƚռ�ϏȽX"Ģ�˦ͬ�L˦̇֙UòϫϏĢǍY˅ί˦֙�ħƚռ

�ϏȈѢξͬ$Ւ�ɉʊʂ̂ʭͬѦԄʼ� 

 

%��͔ҨɵϜ϶17֜
ХҨɵʊԡͬɼǸҝ͐ʼÑũ18�ã
ʔĈ TRIPS 

ÑũХ��я͏ŬѨ�19 

֗�֘ХҨɵʊԡͬɼǸҝ͐ʼÑũ֗TRIPS֘ 

Ȓ±ȈӖ֙Ž©ʏЙ
ó͉XϠ�ɷĐÁƾ¬ȱʼͬʨ=��֙Љó͉XϠͬӞǌ

ÇȥʑĩћӢХĿĢӥé�ĿĢӥéɷXǽͬɦ˦��֙í͉Ѧ̣ɷ�͈ÈХС͒Ҩɵ

ͬƍ͇�WTO ̣��͔ʇԆџͬҨɵϜ϶��֙ĄҨɵǥǥ͹ԡͬɼǸҝ͐ʼС̨ 

																																																								
15 Cohen, S. (1979). Compulsory Licensing of Patents-The Paris Convention Model. Idea, 20, 153. 
16 WãƮ 6ȌP.154 
17 World Trade OrganizationȌ
ŲŢWTO 
18 Agreement on Trade-Related Aspects of Intellectual Property RightsȌ
ŲŢ TRIPS 
19 Doha Declaration on the TRIPS Agreement and Public HealthȌ
ŲŢĆ� Ƨ 
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ƑɧWTOȂĉȈԡǕͬԆџҒ՛�̣˅WTO¬ũ" TRIPSÑũ֙Q̣�Ȃĉƀɧɼ

Ǹҝ͐ʼѢξ�̈¯�ħХɼǸҝ͐ʼ͹ԡͬʨϏ� T֙RIPSєѾ̣ɷ˓ƚռ�Ϗʂ̣

ʊȢʕºͬʨϏ֙�џɷğ̣�Ӝӫ WTO �̯ͬγѦ˞ʶʱƸίͬį˦Йº�͒ɧ

TRIPSʊį˦Йº֙Ţ�ɷ�e
̴̦Ϝ϶� ֙ʊŵԴʼºí;ƀ�ζó TRIPSȈѢ

ũ
ʇMԨƯŵҮǠɼǸҝ͐ʼʳ̈�ͬȂĉĢŵь¬ѕ�˅Ŀ֙TRIPS�ű�ûʊŽ

©`ғͬʇMʳ̈ÈŵҮǠʼ©֙ӟɷ;ǆͬĢԴɼǸҝ͐ʼÑҒȈϼƃͬ�WŒ֙

TRIPSџ˛ȈʊȂĉĢ`ғс̶Ą͏̶ȓюŽ©֙�Ž©`ғɸԜТƃ%Íƨ�̣"Ƨ

ёӟ(ʂƾЉʊºͬɼǸҝ͐ʼʳ̈֙ TRIPSѱũ"єΣ 
̣TRIPSՈ˲Ǡ�ͬ WĿ20֙

ƾ¬ȱʼ¬ƯØɷ���  

ը�ħԡɧ
ʏ�¡ŵɨ��Ȉџ˛ͬ
ħĩŵɨ�֙TRIPSѢũ֜Ž©ǽ͛ɷí

͂Ǎͬ֙;ãŽ©ʼͬU͑�ğ�ͩɳĩվЉçˈѣ̦֙҉ȓюՙĮƑɧP΢֙;ã͐

ćɷӥéȄɷ͛ĩ͏͐21֙ӟՒѢũєѾ̣ɷ
ӥé͐ć�ζó
ħĩŵɨ�џ˛ͬʨ

ˁɳɡ22�ëĿ֙TRIPSÑũȒѝ"ƚռ�ϏͬωΕ֙�ѲϫϏĢ�μɗƮʶʱħʏϤ

Ž©ȧʊ/õǰͬǩ˥�÷η�ɦȄɗƮʶʱѲíU͑Ž©ͩɳ�TRIPSη 31ʨʳ՛

̣
ʏϤʼ©ȧʊ/ȱʼ��7U͑�֙�űӆɳ֜ 


ʈĉ�˦Ǌ�Ѳ�ϤŽ©ʼ/�ȱʼЉ̣�7U͑֗ѵ 7֘ɸ֙ÇȥɗƮU͑Ȅ

ɗƮȱʼη�/ŵɨ֙ǽӲţ�¥Ѣũ֜  

																																																								
20 Halajian, D. (2012). Inadequacy of Trips & the Compulsory License: Why Broad Compulsory Licensing Is 
Not a Viable Solution to the Access to Medicine Program. Brook. J. Int'l L., 38, P.1196-1197.  
21 Ŭ�c�Ď r�§S�ēő 
1.�ūwăĎŬ�ǶkŬ�ǶƤ��Wâ
ȌÛĀÜƜǸ��Őö×rmÅ§SȌĶƹĵĻ�ÚðĦȌ
ÐǱG9îŤÍ�ǓěÍkrĵŃđ	Sń��ūwŬDc�ĎŬ�Ƕ�Ŭ�cĎŬBǶȌkăĎŬ�

ǶƤ��Wâ
Ȍ§S�mÅk§Sė��ĀȌ�Å�Őö��ÜƜǸ��ÚŃ�ø}ĵǓpÚ�ă�

ơǑȌƇĀĜƥ� 
Article 27 Patentable Subject Matter 
1. Subject to the provisions of paragraphs 2 and 3, patents shall be available for any inventions, whether 
products or processes, in all fields of technology, provided that they are new, involve an inventive step and are 
capable of industrial application. Subject to paragraph 4 of Article 65, paragraph 8 of Article 70 and paragraph 3 
of this Article, patents shall be available and patent rights enjoyable without discrimination as to the place of 
invention, the field of technology and whether products are imported or locally produced. 
22 WãƮ 6ȌP.155 
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֗a֘˅՞U͑ǖՔıɧeʧЇԇ֝ 

֗b֘˅՞U͑|ħU͑±֙ǰĤU͑�/ƙϤ¿º÷ʼ©ȧʊ/џ˛Yó͉�Ď

ʮʨˁãʨ=͂ǍѲí֙Jħó͉ʍԨ�ʏ͂Ȃ»֙ɦí�Ѳ�ŒʈĉфɧĢŰϩǟǩ

˥Ȅ�7ʯ̣ϩǟǩ˥֙ȄıɧՊ̭©���U͑֙¯íȯʪ±Ӗ�џ=�JħĢŰϩ

ǟǩ˥Ȅ�7ʯ̣ϩǟǩ˥�֙ǽó͉íьĩ�ǙӠ΄ʼ©ȧʊ/֙ƀıɧՊ̭©��

�U͑֙ŒɗƮȄɗƮȱʼ�óϏ/֙ʏϤŽ©ʸϗЉ΄Ȅʊɳՠ͉͒ǽ΄ɗƮżU͑

Ȅẓ̇ɗƮЉU͑—ʊəŽ©֙¯ǽίØӠ΄ʼ©ȧʊ/� 

֗c֘˅՞U͑�ξģãʍԠǽԨɧȈѲí�ͷͬ֝Œ̣ÐƁճȓюǽ|;Պ̭©

���U͑֙ȄQ̣Ϥñ˦ȄьɗΡƬѾụ̃åδ̯ь̣�ɚ̝̣Ԩ֝ 

֗d֘˅՞U̦͑ŽƑǠ֝ 

֗e֘˅ ՞U͑�ǍҗХ�JХ˅՞U͑ʊԡ�AʮȄĎҔ�TΞӌЈ֙�ħ˅Ԩ֝ 

֗f֘˅՞U͑ǽ�џ̣XǽѻȱʼʈĉĢ�ƛĵ�Նџ֝ 

֗g ħ֘Ӱ͛`ғєȱʼU͑/�ó˦©Ͱ±՛�֙ �ɬƁУȱʼͬǩ˥�ǐŞħ֙

�ǈՂ�ͩ͏֙¯ʊЅÂ#;ϛ˃ȱʼ��μʶԡǽʊʼ�Áџ˛Ŷʟѻǩ˥ɷúϺϻ

Şħ� 

֗h֘ħЇǹʊԡȱʼ�Ϥ̝�n�֙ǽԉƀe¨ǩ˥Ϡ8͹͛ї�Ԉ#ʼ©ȧʊ

/�  

֗i֘˅՞U͑ф¡�˦ǊʊəǠ֙ǽ͒ʈĉ�ñ˦ʶԡŶʟ֙Ȅ͒�e�õ�Ƒ

�ϔ�ʶԡ̣́ί�Ŷʟ� 

֗j֘>PХї�Ԉ͹ԡ�ф¡֙Īǽ͒ʈĉ�ñ˦ʶԡŶʟ֙Ȅ͒�e�õ�Ƒ

�ϔ�ʶԡ̣́ί�Ŷʟ� 
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֗k ʈ֘ĉYɏñ˦ȄьɗΡƬѾũь̣�ʊåδ̯Ǡ֙ Љ;˅՞U͑Q̣ɚ̝ɸ֙

Ǎ�ç(b)ՒХ(f)Ւ�Ȣʕ�˅΢ʧ=֙ħ˞ũї�Ԉ՜ƯɸǍЇԇɕ˄åδ̯ь̣�

Նџ�ŒƁУ˅՞ȱʼͬǩ˥íЙ�ͩ͏֙�μʶԡǽʊʼȠϞϛ˃ѻȱʼ� 

֗l֘ —�Ž©֗η%Ž©֘ǖՔZůë�Ž©֗η�Ž©֘֙ŕǍŵɨɸ֙Ǎ�

Ѳ˅՞U͑�JǖՔζó�¥џ=֜ (i)η%Ž©�ͩɳ֙͹ƀɧη�Ž©ʼ͓҈Ž©

ξģ֙ǽ�͹͛ͬϤ̝�ǰЅ�ԆџȓюɕЪ֝ (ii)η�Ž©Ȉʊʼ/ǽʊʼħó͉ʨ

=�;,&ȱʼ�ɦƺ֙U͑η%Ž©ʼ�(iii)Ɔη�Ž©ʼ�U͑ȱʼ֙ԪХη%Ž

©ʼ�TΞӌĿ֙�ǍΞӌ� 

ѵ 7֜Ȉҍ�7U͑֙Ȩ�7Պη�ÍʨȈ�Ѳ�U͑�23� 

																																																								
23 iìȎArticle 31 Other Use Without Authorization of the Right Holder 
Where the law of a Member allows for other use [7] of the subject matter of a patent without the authorization 
of the right holder, including use by the government or third parties authorized by the government, the following 
provisions shall be respected: 
(a) authorization of such use shall be considered on its individual merits; 
(b) such use may only be permitted if, prior to such use, the proposed user has made efforts to obtain 
authorization from the right holder on reasonable commercial terms and conditions and that such efforts have 
not been successful within a reasonable period of time.  This requirement may be waived by a Member in the 
case of a national emergency or other circumstances of extreme urgency or in cases of public non-commercial 
use.  In situations of national emergency or other circumstances of extreme urgency, the right holder shall, 
nevertheless, be notified as soon as reasonably practicable.  In the case of public non-commercial use, where 
the government or contractor, without making a patent search, knows or has demonstrable grounds to know that 
a valid patent is or will be used by or for the government, the right holder shall be informed promptly; 
(c) the scope and duration of such use shall be limited to the purpose for which it was authorized, and in the case 
of semi-conductor technology shall only be for public non-commercial use or to remedy a practice determined 
after judicial or administrative process to be anti-competitive; 
(d) such use shall be non-exclusive; 
(e) such use shall be non-assignable, except with that part of the enterprise or goodwill which enjoys such use; 
(f) any such use shall be authorized predominantly for the supply of the domestic market of the Member 
authorizing such use; 
(g) authorization for such use shall be liable, subject to adequate protection of the legitimate interests of the 
persons so authorized, to be terminated if and when the circumstances which led to it cease to exist and are 
unlikely to recur.  The competent authority shall have the authority to review, upon motivated request, the 
continued existence of these circumstances; 
(h) the right holder shall be paid adequate remuneration in the circumstances of each case, taking into account 
the economic value of the authorization; 
(i) the legal validity of any decision relating to the authorization of such use shall be subject to judicial review or 
other independent review by a distinct higher authority in that Member; 
(j) any decision relating to the remuneration provided in respect of such use shall be subject to judicial review or 
other independent review by a distinct higher authority in that Member; 
(k) Members are not obliged to apply the conditions set forth in subparagraphs (b) and (f) where such use is 
permitted to remedy a practice determined after judicial or administrative process to be anti-competitive.  The 
need to correct anti-competitive practices may be taken into account in determining the amount of remuneration 
in such cases.  Competent authorities shall have the authority to refuse termination of authorization if and when 
the conditions which led to such authorization are likely to recur; 
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TRIPSη 31ʨ�Ѣũ"Ֆͩƾ¬ȱʼͬЯƦʨ=֙Çȥƾ¬ȱʼ͓҈±֙Նџҏ

ɳХŽ©Ȉʊ/ƙƆС՝Ѳíӥьͬ҇§�Ȃ»֙ ;ãՆ÷Ž©ȧʊ/ɓ8ҺłͬĴԀ�

ħȱ#ƾ¬ȱʼ;Ѧ˞ĢŰϩǟǩ˥Ȅ�7ʯγϩǟǩ˥ͬǩǁ�֙ í;ȯʪ—(џ=֙

;¼ӡ˅ӫΡ�ӟ(íєȯʪͬџ=Çȥ$�ӥь�ǏŽ©ȧʊ/ӹљ͂ǍС՝Ѳíͬ

҇§��Ӗʨ=єѾ̣ɷŵɨƾ¬ȱʼ±ͬΡƬџ=24�Ñũ�ëȽ«"ŵɨƾ¬ȱʼ

ͬíЙ$͒֗WŒϩǟǩ˥Ąåδ̯˦֘֙ JŢ ͕Ϡ�Ȃĉ�¡ͬС͒Ѣũ�7ŵɨ

ƾ¬ȱʼͬíЙ͉͒֙WŒʏԟƍŽ©���я͏Ȅ��©Ͱʊԡͬ$͒�ǋʔĈŬѨ

á�ʾƾ҆֙ˑeȂĉĢӼʊʼȱ#ƾ¬ȱʼ֙�ʊС͒˞ũȱ#ӟ(ѲíͬÝğ25� 

Ąƚռ�Ϗ͹͚ͬɷ֙TRIPS�ˠʊż
ʏŵɨ�Ȅɷ
ŵɨ�Һ�¥�ƾ¬ȱʼ

ͬó͉ıΐ֙æЉ9�ͬɷ�7ıΐ֙WŒĢŰϩǟ̽˥�ɗƮU͑���©Ͱ;ã,

&ȱʼ֙Ţ ɽΒƾ¬ȱʼɷåδ̯ь̣íЙͬѦ˞ɦʧ�õɸ TRIPSη 31ʨ ȽX

"
Ť�ԣғ�֙ ŢȨ�Я͓҈Јɷ̣"СӁ©Ͱ¯ƾ¬ȱʼ�ѻє�Ѳ֙�ƾ¬ȱʼ

ь̣ͬɸԜХξģͭʊȈԨ¬֙Պ́OǠ Պí¡ӾǠͬʼ©֙|ȽXȱʼͬʈĉĢʑ

ĩƛĵ26�ǋWTOϴ͉$ʈʅɧ 2005ƨȽ�b˄ʧ27֙�Ѳͩƍ�ĢŰӥé7ĢYɏ

ƾ¬ȱʼȈ͏͐ͬŽ֎сć�šöс֙ħ TRIPS͹ԡѢ¯�.ʊҙ�� 

TRIPS Хƚռ�Ϗ�Ԡ�ʊȒѝԡ]֙ħ TRIPS η 1 ʨ
ЅÂ�ǠҮãξģ��

ԢӖ֜
1. ʈĉǽŵɨʑÑũ�Ѣũ�ʈĉ̦ЅÂJǍɧ�˦Ǌ�ȽXӅʑÑũȈџ

																																																																																																																																																																												
(l) where such use is authorized to permit the exploitation of a patent ("the second patent") which cannot be 
exploited without infringing another patent ("the first patent"), the following additional conditions shall apply: 

(i) the invention claimed in the second patent shall involve an important technical advance of considerable 
economic significance in relation to the invention claimed in the first patent; 

(ii) the owner of the first patent shall be entitled to a cross-licence on reasonable terms to use the invention 
claimed in the second patent;  and 
(iii) the use authorized in respect of the first patent shall be non-assignable except with the assignment of the 
second patent. 
24 WãƮ 20ȌP.1202 
25 World Health Organization. (n.d.). THE DOHA DECLARATION ON THE TRIPS AGREEMENT AND 
PUBLIC HEALTH. Retrieved Jan 30, 2017, from 
http://www.who.int/medicines/areas/policy/doha_declaration/en/ 
26 WãƮ 6ȌP.156-157 
27 Decision of 6 December 2005ȊWTO Doc. WT/L/641, 2005ȋ 
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˛ʂƶ˧�`ғ֙Ǭ�Ǎ̸ѧʑÑũ�Ѣũ�ʈĉǍɧ�ʑӁ˦Ǌճ¬ãŵÂ�֙˞ũ

ƐьʑÑũ�Ӱ͛ɦƺ�                                                                                                                                                                                                                                                                                                                                                                 

2.ʑÑũȈΣ
ɼǸҝ͐�]Ȩη%οη�νТη�νò՞ɼǸҝ͐� 

3.ʈĉǽżʑÑũѢũ�ǇӨϠ#�7ʈĉ�Ģ˖֗ѵ 1֘�Ɔ͹ԡ�ɼǸҝ͐ʼ

ЉѨ֙ Ȉҍ�7ʈĉ�Ģ˖֙]ȨС̨/Ȅ˦/֙�ζóƚռ�Ϗ֗1967֘�DǤ�

Ϗ֗1971 �֘Ђթ�ϏãΤճՅ」ɼǸҝ͐ʼʨϏѢũ�`ғʳ̈֗ѱЯ�ճ�͔Ҩɵ

Ϝ϶ʈĉ̣±Ӗ�Ϗ�ʈĉ �֘>PʈĉɂƻЂթ�Ϗη'ʨη�ՒȄη�ʨη%ՒѢ

ũЈ֙ǽYòѻѢũӠ΄ХҨɵʊԡ�ɼǸҝ͐ʼ͉$ʈ�� 

η 2ʨ
ɼǸҝ͐ʼ�Ϗ�-ʊѢũ֜
1.ԡɧʑÑũη%���ĝο֙ʈĉǽӲ

ţƚռ�Ϗ֗1967֘�η�ʨТηÍ%ʨãηÍ ʨ�Ѣũ� 

2.ʑÑũη�οТηĝο�Ѣũ֙��̃ӈʈĉYƚռ�Ϗ�DǤ�Ϗ�Ђթ�ϏãΤ

ճՅ」ɼǸҝ͐ʼʨϏǽͳ�ɪŞЅÂ��η 1ˁ�Øʊ˺ãƚռ�Ϗͬ͹ԡѢũ֙ğ

˅ TRIPS ÑũєѾ̣ɷħ͇ʊ�ϏʏȽãȄ�Һͬ$Ւ�Ĺ¼"ŅԇͬԦ¼ЅÂ֙ɘ

ʊɸ єΣQ” Berne and Paris-plus agreement”�Ǐ TRIPSη�ʨãη%ʨí;Ⱥɥ�

ƚռ�ϏХ TRIPS �Јͬəºɷ�Şͬ֙ħṛƾ¬ȱʼͬıΐ�֙TRIPS �ʏª̃

ƚռ�Ϗͬ�ű֙ƚռ�Ϗ ��ΈĻ TRIPṢƾ¬ȱʼѩ�ͬ
Ť�ԣғ�28� 

ɟճЉѨ֙ħƾ¬ȱʼɦՌ T֙RIPSԽ̨Ƚ�"�(íŵɨƾ¬ȱʼͬıΐǩ˥֙

J���Ռ֙ʊѲŀğϖẠ̑Ӱ͑ TRIPS ɸͬԵΑ�ӟ(ԵΑÇȥ֜ΡƬџ˛ќԿ�

Ԝ֙ƾ¬ȱʼͬũЅʴϊ֙ͩƍ�ĢŰġʊͬԨ¬֙ћс�ñĄͩӭĢŰͬĴǐ;ãƀ

ƾ¬ȱʼͩҵͬ˦ǊȪȅ�͒ɧӟ(ğϖ֙TRIPSʇŅͬəͰƄʏєť�ԟͩ֙ğ˅֙

																																																								
28 WãƮ 6ȌP.157 
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ƧёɼǸҝ͐ʼХ͂Ǎıʑс̶ͬԾԆͷʳ̦˦ť�ŵ͇29�TRIPSєѾ̣|ɷȽX"

�eʴϊͬıΐ֙Ϡƾ¬ȱʼͬŵɨíЙǠ͕�"͹͛ŅͬΩͪ30� 

 

֗%֘ʔĈ TRIPSÑũХ��я͏ŬѨ 

TRIPS Ñũ�ɷȶæ�ճӰ͑�Ѣξɦƺ֙ѱũ"ʇM`ғʳ̈֙|ƀӻ¡ԟͩ

�ĢŰ֗ȄM֑ԟͩĢŰ֘ΉǠѢũӫ̄ʍԠ֙�ɬӫ̄ʍԠƌ̎ØǖՔb˄�Ģ˦֙

;ζó TRIPS Ñũ�џ˛�̨�Ǜ͗"ѲŀĢŰħͩƍӫΡ�֙ƀɧɼǸҝ͐ʼͬ`

ғՆ˛��͹õ֙Я;ƙԟͩĢŰͬʳ̈џ˛�֙żƀӟ(ԟͩ�ĢŰơVՂ;Ӱǽͬ

Ġĸ�ğ̣ TRIPS Ñũџ˛ʈĉħ΅ɸԠ�ƸʱɼǸҝ͐ʼ¬֑ɸ֙Ǎ;ө͑ͬƿǠ

ʶ¬ѢũÚʏѢ¶̂ʭ֙΢�"ɫǋϕ̯ͬӯğ� 

͛ TRIPSϫϏĢğ TRIPSͬџ˛ЉϠ#ԃсćŽ©`ғХ́O©Ͱǋ֙с�ԶØ

Ƌմ���̨Љħ 1990ƨ9�ʍ֙ğ̣Ǳ̋͡ȈơVͬƀɧe/ХΓʈtƲͬ×ů֙

Ǳ̋сćẠ̑Ѳŀԟͩ�ĢŰǟՆͬԆџԃ̶ͥҩ֙ �մ�ҖȂѲŀĢŰ՚ͣͬď՛�

̣"Ǎ«Һłɠԇͬсć�Й;͡/íҜɎͬ�ʥXϠĢ�ȈՆ֙ Պ˱Х�ÒЃ˱θĢ

Ű˞ũƻ͑ TRIPSη 31ʨѢũŵɨƾ¬ȱʼ֙Љ˅Ւь̣ȣУЃĢͬ�̎ХȘҒ֙с

ćíӓǠХƾ¬ȱʼíьǠͬď՛�Ư˷�ʹՌ31�WTO Ϝ϶Ȃĉ̣Ñ¾ԟͩ�ĢŰ

ãMƯԟͩĢŰ;ƾ¬ȱʼͬɦƺæǍ7gȈՆџͬŽ©ԃсć֙ Ѧ˞�Ģ���я͏

×ʶ֙ɧ 2001 ƨħLɧʔĈͬ WTO ӻԜϔʈҒ�Ӡӫ"�Ւ̹¨ͬӻԜϔŬѨ֙;

̘̂��я͏Ý¯Ą TRIPSʨˁ�ԠͬˈЅ֙2001ƨ 11ʉ 14ɫʔĈӻԜŬѨɀʻŽ

©ʼХ��я͏ď՛�ԡӣãф͉Ý¯֝ǋáį֒ʔĈ��tƲŬѨη֍ː˞Ғ

																																																								
29 WãƮ 20ȌP.1202 
30 WãƮ 6ȌP.160-161 
31 ĺÑ�ȌÆWTOƌŅǃ÷ƹ�Ć� TRIPS e�ƐCEƝł Ƨ�̈ ��¢žÌgǮÚF žÌĽĥ�
őƦǛƐı�ķƼ——IƹǷǤiVőǖńȌŬ�¬�ǪŻǃĦ��ƜŐ­ŘƩþƹìǬȌ2008· 2ÿ
1ô 
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֗Implementation of paragraph 6 of the Doha Declaration on the TRIPS Agreement and 

public health֘֙ 2005ƨ 12ʉ 6ɫ¯Yɏϴ͉$ʈ˞Ғ�űѩũb˦Ғũʃ֙ɧϤ�¡

�%WTOʈĉӠ΄ѾíӠӫǋ֙Ĺѩ TRIPSÑũη�eb˄ʧ32֗Amendment of the 

TRIPS Agreement֘֙ɤĹ TRIPS 31bisѢξ� 

ħŬѨ�֙òĢӻԜƾ҆֙ʑʾʈҒԆџͬͷʳɷ;ɓȧ��я͏ͬɦƺŵɨĄѦ

Ԅ TRIPṢ֙ӭ˅ͷͬ֙�џżӠӫ�΢ɦƺ֜^ӥ͂Ǎ͇ʊс̶ĄµӢɤс̶�ӟ�

ЏɳĄ TRIPSħ��я͏ՙĮͬӰ͑ʊԡ֙ɭħĞǽğ̣ TRIPSÑҒЉƀ͂æс̶í

ЙǠ͐͏ǄՐͬԡ¢�ŬѨƾ҆ T֙RIPSÑҒ�ʈ �ǽѻԤ˃ȂĉĢɗƮȶæьÁ`

ғ�΀tƲ֙ŢЕѾɗƮө͑ÑҒɸ�ʊՈ˲Ǡ֙õɸ ї�҃ɳ͇ʊȽXՈ˲Ǡͬǁ

ƺ̹֙¨ɷƾ¬ȱʼĄƧьӊ��Ƨьӊ�-ɷʊ¾ɧĢŰԧMŽ©с̶Ȃʑͬɦ˦֙

ğ̣Ţ�ѲǏ�͔>PĩɦұҥĄӥéʇM�ʥͬõ΢с̶�  

ħʔĈҒΡ�֙˅ՒЏɳѢ¶"�e�ճ>Â֜ը�ɷ TRIPS ͉$ʈǖՔȑ«ɦ

˦;Ѧ˞òĢħU͑ƾ¬ȱʼɸíЙՌРͬď՛֙ WŒћсЙºӫMȄɷˠʊћсЙº

ͬʈĉ֙Քħ 2002ƨƨƭ±÷ϴ͉$ʈĴþӟ�ď՛�ѻŬѨӷżʇ�ͩӭĢŰͬс

̶Ž©ͬӰ͑ѢũʍԨƷԜТ 2016ƨ 1ʉ 1ɫ33 ɧ֙ 2015ƨ 11ʉ 6ɫϤWTOŅʈ˞

Ғ֙á�ż˅ʍԨƷТ 2033ƨ 1ʉ34� 

ʔĈŬѨ�-͓ɳ
TRIPSÑũ�ʈ �ǽԤ˃ȂĉĢȶæȻɨ`ғ�΀tƲ�֙

ɘŬѨӽԆӆ��͔я͏Ϝ϶֗WHO֘ŀƨV�ԟlƁͬÝ¯֙ØԆ͓�ҨϜ϶Ȃĉ

�¡©͑ TRIPS `Եʨˁ`ғ��я͏�Ĺ¼MԟͩĢŰ͂Ǎс̶��θòՒՆ˛ͬʼ

																																																								
32 ǟ�6ȌĂ+Ù�§SĦU�Ő­ðz�ŵȌúÖǁŃ�NŬ 66āȌ�ƔĠ�A�°đſþ2ƽú
ÖǁŃė��þȌ2008(66)ȌP.20-26. 
33 WTO. (n.d.). The Doha Declaration explained. Retrieved Jan 30, 2017, from 
https://www.wto.org/english/tratop_e/dda_e/dohaexplained_e.htm#trips 
34 wto.org. (2017). WTO | 2015 News items - WTO members agree to extend drug patent exemption for poorest 
members. [online] Available at: https://www.wto.org/english/news_e/news15_e/trip_06nov15_e.htm [Accessed 
2 Jul. 2017]. 
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©�ŬѨ�ӷȒѾɼǸҝ͐ʼͬ`ғħ
ɤсԟͩ�ӫΡ�Ȏ̐ԆџѥЬ֙õɸ̹¨ԡ

¢�ƀ�ʥȈӢȂͬǄՐ35� 

ϥ�ȈӖ֙ʔĈŬѨȽ«ԡɧ TRIPS ͬƪeɦՌ֙Çȥȱ#ƾ¬ȱʼͬʼ©ĄΎ

ũȱ#Ѳí͉ͬ͒�С͒�ʊ͔ũʱȂĢŰϩǟǩ˥ͬ$͒Ąʯγϩǟǩ˥ͬʼ©֙;

ãƸίɼǸҝʼЋͳ¬ƯͬС͒� 

ʔĈŬѨ�єƶ̣Ѭ҉̯ͬҒվħɧ
ĢŰϩǟ×ՂȄ�7ϩǟ̽˥�ͬ ԟɖǠѦ

Ԅ�ʊšЈԢԄ֙ŬѨ�żǱ̋͡�ϝ“͡�ͤ͠ã�7xʞ͠͡θѦԄ̣ĢŰϩǟȄ

�7ʯ̣ǟӕ�ǩǁͬ՞Ĭ֙ՠΒ�Ȉҍͬ
ǟӕǠ�֙ ��ų̈̄ɷȨŒõěԆĂüӬ

͢jЄ֗SARS֘ӹЩ֙ʈħʯ΅ɸԠ�ӢȂ͏ăŘКͬǩ˥֙Яğ̣ѻ͠͡ħѻĢБ

у֙ӢȂѻĢͬϤ̝ХΓʈǩ˥ԜʍͬҜɎ֙Ạ̑ѻĢԆџͬ��я͏ŘК֙-Һ;ʱ

Ȃ
ǟӕǠ�36�̨ЉĢԴя͏ʨW֗IHR֘͛�֙ƙƀxʞͬ͠͡ǟӕǠʊȈѢξ֙

Ѿ̣ӟ(Ȼɨͬ¬ѩ֙ǽıɧΜšÝ¯�ΜšҏɏȄWHOͬƸҒθ֝ħƀɧ/՞tƲ

×ԷͬΜšҏɏ�Һɸ֙¯íàЇWHOθȈȽXͬҩѫ�J
ʔĈ��я͏ŬѨ�;

「Ģxʞ͡ǟӕẠ̇̄͒֙ȴԪѾũ
ĢŰϩǟ×ՂȄ�7ϩǟ̽˥��ǽʊͬūѤǠѦ

Ԅ֙ӟХŽñ「Ģxʞ͡Ғ՛ͬ IHR ͬƸҒ͹ӮЗ֙�˅΢ѦԄ-íЙğʈĉǣǰѾ

ũ
ĢŰϩǟ×ՂȄ�7ϩǟ̽˥�֙ Љ͐͏ҜՌəʛ֙ӫƯɑƽĢŰƾ¬ȱʼͬʨ=

ξģ֙ĄWTO ħtƲХŤ�WĿѢũͬ�Ң˦͉-ʊȈ΃ͻ37� 

 

֗�֘TRIPSͬb˄ʧХ�ЗǋϬ͒ 

																																																								
35 World Health Organization. (n.d.). THE DOHA DECLARATION ON THE TRIPS AGREEMENT AND 

PUBLIC HEALTH. Retrieved Jan 21, 2017, from 

http://www.who.int/medicines/areas/policy/doha_declaration/en/ 
 
36 WãƮ 31ȌP.32 
37 WãƮ 31ȌP.33 
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TRIPSɷХс̶íӓǠԡЎʇմͬĢԴʨϏ֙ Їԇ«ԟͩ�ĢŰͬҝº̽˥Хƀс

̶ͬՆ˛ΡƯ֙TRIPSȽX"ƾ¬ȱʼ¬ƯQ̣͂ǍǖՔс̶ͬɦ˦�TRIPSÑҒŵԴ

�9ђ"「Ģћс�ñã�ʑĢɗƮƀɧѦ˞ɼǸҝ͐ʼ͹ԡď՛ͬӻ¡Ѧ˞ɦʧ֙ Ţ

¬ũ"�ōɑŅ«ͩƍ�ĢŰͬŽ©`ғı̈Ѣ¯֙;μȹ·ͩĄ͹ԡͬȗҩС͒֙ͩ

ƍ�ĢŰAʮħ͏͐ĄԎČͬс̶ξģ�żç«Ԩ¬�Ǐ「Ģћс�ñã�ʑĢɗƮͬ

ѥƯVͽ֙ӟѦ˞ɦʧɷ�ťɟͬ֙ğ̣Ţ Ȩ���я͏©ͰíЙʈҶҷŽ©`ғ�

̨Љ;ԟͩ�ĢŰͬѥƯЉƙ֙ 7g ƀ TRIPSͬμ¬ǲ«Ġɒ֙ ͒ɧԜ�;V TRIPS

ɷú�ѲʑĢс̶Ϥӫƾ¬ȱʼǋ�éТĿĢ֙ ;Xǽ7ĢȈՆ֙ �͸ɷ�Ւ̯Ғď՛�

Я|�Ѳс̶ƾ¬ȱʼǋXʑĢȈՆ֙ƀɧћсЙºƄř�Һͬԟͩ�ĢŰЉѨ֙͂æ

с̶ͬӞǌ4՘çԨ¬38� 

̣"Ѧ˞˅Ւ̯Ғ֙ 2005ƨ 12ʉ 6 ɫ֙ WTOӠӫb˄ʧ֙ Ĺѩ TRIPSÑҒη 31-1

ʨ֗31bis֘39֙b˄ʧɷƀʨϏʨˁͬɕҖ֙ğ˅�Щ�ç�͇ʊʨˁͬԨ¬�31bis

ͬĹѩí;Ѧ˞WTOȂĉĢğ̣ϼ�ћӢЙºЉ̦˦ʊə©͑ƾ¬ȱʼͬď՛֙͒ɧ

ϼ�ȓю�ѱw�/ºҩ̇ȄĢ�͏͐ͬϤ̝íьǠ֙Ѳŀͩƍ�ĢŰĄʇ�ͩӭĢŰ

�Й͏͐˲ǠȂ¡ȄӾɦ�Խ̨ӟ(ĢŰíЙʈՖͩƾ¬ȱʼ֙;ӥéŽ©`ғсćͬ

@ћс֙J TRIPSƀòĢȱʼ�é˅՞͐ćͬíЙɨ¼"Ԩ¬֙31bisͬͷͬƆɷѦ˞

ӟ(Ԩ¬ӢȂͬ�éď՛� 

ͷ±֙WTO ͬӻ¡ͩƍ�ĢŰȂĉĢӷˠʊ̣с̶ȽXŽ©`ғ֙ӟ(ĢŰ�ʊ

�(сƴ͏͐šöс֙�ʥŅŅMɧÝŽ©сƴȽXͬ�ʥ�ħ 31bisĹѩ�±֙ӟ(

͐ćЯџó˦�é«�7ĢŰ֙ʨ=ɷŢg�ħӥéĢŰͬŽ©ξģ�֙ȄЈѻ͐ćԽ

																																																								
38 Abbott, Frederick M., Intellectual Property and Public Health: Meeting the Challenge of Sustainability 
(November 15, 2011). Global Health Programme Working Paper No. 7/2011; FSU College of Law, Public Law 
Research Paper No. 566. Available at SSRN: https://ssrn.com/abstract=1965458 or 
http://dx.doi.org/10.2139/ssrn.1965458ȌP.4 
39 ƲƣǦ#�ȌImplementation of paragraph 6 of the Doha Declaration on the TRIPS Agreement and public 
health 
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ħӥéĢç«Ž©`ғJʊϤѻĢȱ#ƾ¬ȱʼ�ď՛ħɧ֙ԶзсćŽ©ǖՔȩ̩

TRIPSͬѢũįь֙ �ʊƔʮĄ�éЙºͬĢŰżՌРћӢĄ�éšöсͬ˦ǊԵΑ�

Œʛ͐ćєѾụ̃ħ�éĢç«Ž©`ғ֙�éĢí;”ɏƾ¬ȱʼӥь͏͐�̨Љ֙

TRIPS Ѣũ֙ԪՊƾ¬ȱʼͬͷͬɷŵ『åδ̯˦֗η 31 ʨ(k)֘֙ ú¯ƾ¬ȱʼͬ͐

ćǖՔ
�џ�ɷȽXϠєѲí/ͬĢ�ƛĵ֗η 31ʨ(f) �֘ӟǰāзŒʛ�Ű�ñɔ

«џ˛ћӢĄ�éħ͛ĩєŽ©`ғͬ͐ć֙ӹպħˠʊŽ©ȈʊЈȱʼͬǩ˥�֙Ţ

�íЙ�џ͑ɧ�é40� 

31bis �ѲʈĉĢϤӫƾ¬ȱʼǋżсć�éТћсЙº�ҺͬĢŰ֙ǏЉ˹Ԫʇ

ěԆͬћӢĄҨɵ�ԵΑ֙�ѲԎČ̶ͬćÇȥс̶Ą͟Ю�õɸ 31bis џ˛�éĢ

ХӥéĢȶæȻɨԣ˃��é�ʏYѢũӥéãӌԎ�ëĿ̣֙"�ʋ��я͏ď՛֙

WTO ǽ¼ƾԟͩ�ĢŰћсЙºͬƸʱ֙ȽXȓюӌΞ֙;Ƚմԟͩ�ĢŰХMԟͩ

ĢŰæǍс̶ͬЙº� 

TRIPS 31bisb˄ʧ֙ɧ 2017ƨƙӭ«WTO�¡�%ʈĉ,Şȸçʃԝʺ֙õƨ

1ʉ 23ɫ˄ƺ͏ə41� 

 

��С͒ҨɵÑũХŽ©ӣϝ¬Ưƀƾ¬ȱʼͬǄՐ 

֗�֘Ž©ӣϝХҩɢŽƑʼ 

1. Ž©ӣϝ¬Ư 


Ž©ӣϝ¬Ư�֗patent linkage֘ʰǚ�Ȩͬɷżšöсͬ�ƛŶʟΡƬ֙Х�

ȈàЇͬÝԟͩсƴсćͬŽ©ҩѫɀՇХŽ©ʼ©̽Ǵ͹ӣϝ�ħсć�ƛŶʟӫΡ

�ӣϝ«ÝŽ©с֙ɷ̣"Ύ`šöс�ǍħсćŽ©«ʍ±�ƛͬ¬Ư֙ί˦ЈѾ̣

																																																								
40 Correa, C. M., & World Health Organization. (2004). Implementation of the WTO General Council Decision 
on paragraph 6 of the Doha Declaration on the TRIPS Agreement and Public Health. P.1.  
41 Tipo.gov.tw. (2017). ŻĳǙúÖǁŃ«-&~Ė-TRIPSe�Ŭ 31Ď� 13ęčñ�· 1ÿ 23ôłé. 
[online] Available at: https://www.tipo.gov.tw/ct.asp?xItem=613955&ctNode=7127&mp=3 [Accessed 11 Mar. 
2017]. 
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п˅ íԧMšöсħ�ƛǋєȹZʼɸɛѳȈӢȂͬсć�ǍϺϻҡҬћӢ�сćX

Ϡ΅ϼ֙ӥЉǄՐ͡Ǩ͑сʼͰ�ǩ˥42�̨сćŶʟ¬ƯͬѱѪ͑ǰɷ̣"Ύ`с̶

ͬŤ�Ǡ֙ЉŽ©¬Ư`ԵͬɷΛʼ֙�Јʑ�ǽ&͹̺ӣ֙Ž©сć«ʍХú ��

ħŶʟŨЇԇξģ�֙JħŽ©ӣϝ¬ƯƸίǋ֙сćŽ©̽Ǵ-Ạ̑сćЙúǍ«�

ƛѲíͬԡԕğϖ��� 

Ž©ӣϝ¬ƯըѡɧЃĢ 1984ƨӠӫ�
сć�ʥδ̯ãŽ©Ğǐ˦�(Drug Price 

Competition and Patent Restoration Act, 21 USC 355֙áö Hatch-Waxman Act֙;�ρΣ

HWA)֙ѻ˦ɭħ҆Ąšöсƴ�Ýԟͩсƴ�Ԡͬ©Ͱ֙ɘ HWA�ʊҋŀΎ`Ýԟ

ͩсƴ·ͩҀğ;ãտÅšöсƴδ̯�ʶ¬ѱѪ֙ ±ЈŒƷԜŽ©ʍԠUÝԟͩсƴ

�·ͩȗҩǍ«Ğɔ�ҭ#�Ѹծҩɢ�ŽƑ`ғ֝ǋЈŒӜӫρÈɤс͓҈�ƛΡƬ

ãɳѩѸծ�ң֙UM�ͬšöсí�ɮӥ�ƛĵ֙Ęǭʂŀ͡Ǩ�ЉŽ©ӣϝ-̣

HWAȈµѱ֙�ʊԣ˃šöсɧ�àЇсćͬŽ©«ʍ±�ƛͬ»Й43� 

̣"Ušöсíãɮӥ�ƛĵ֙HWA ѱѪ"�ō¼ӡ�ƛŶʟ�ʶ¬֜ρÈɤс

�ƛ͓҈ΡƬ֗Abbreviated New Drug Applications, ρΣ ANDA֘֙Х”ɏ HWA η

505(b)(2) ʨ��ƛ͓҈ΡƬ֗ Section 505 (b)(2) Application֙ �ЩΣ˅̣ Paper NDA �֘

ħ ANDA ΡƬ֙šöсƴíƻɏ֗rely on֘�±Ýԟͩсƴ̣͓҈ɤс�ƛȈȽ��

Ϥ FDAŶ“ӠӫͬɤсŤ�ǠХͥəҩѫ֙�Ն�ӥьɤсѸծ֙ǏЉíŅƣϲ΅�

ƛ±ͬ̈wɸԠХȗҩЋҦ֝šöсƴìՔȽ�šöсХÝԟͩсƴͬсć�ʊ
͏ճ

íьǠ�֗bioavailability֙B/A֘Х
͏ճ͹θǠ�֗bioequivalentce֙B/E֘�ŵծҩ

ɢ��ЩЉѨ֙ANDA�џӰ͑ɧ̾Ѕͬšöс֙-Ø�˲ǠȂ¡�͑сɦƺ�¹Ĭ�

¹ԇ�Ӱǽ͢θ֙ĪХÝԟͩсƴ�ć̳с͹õ�сć֝Љ Paper NDA Ȩͬ¯ɷ͓҈

																																																								
42 ȄÖ�. (2009). §SǒŸ (Patent Linkage)-Ƙ�ŘŐƐũķ�ǥZÚ\Z? ƷƘ�ċȁŏƪŠ¸Ɛ§

SėSĽÕǒŸ�Ő­ (	). şÜĦÄǎĈ, 21(2), 25 
43 WãƮ 42ȌP.26� 
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/ȈȽ���ƛҩɢ�֙ ʊӻ¡Ȅ�ӻU͑£ͨɧΜšʍ£���ԟɡ̈́֙ Ȅƻɏ FDA

ƆŶʟсćȈСь҆ʟЉǍ�Ť�ǠХͥəҩɢ44� 

Ž©ӣϝ¬Ư�ί˦ͷͬ֙ ħɧƧёӘ˛šöс�ӡ�ƛХ`ғÝƴŽ©�΢&͹

ƀίͬ©Ͱ�˅�ğ ANDA ͬѱѪUǍšöсЭҦͬȂʑӅƃ֙ğ˅í;ӅÝƴсӯ

̣MƳ��ʥɄÔƛĵ�šöс�ɬ�ƛ֙ϳUŽ©сƴ$ǋҏŵΎŵʱȂŽ©Zů֙

æǍ˦ԩ�Ζ¬:Ζ˃�ћӢԎČ̨֙ƛĵ�ʥğδ̯Љ̌ж�ǋ֙ƆՂ;�Ğǐ«Ý

ʑͬ�L�ğ˅šöсδ̯ȈӢȂͬւŅ©ͰɃŉ֙ ǆǆ̦˦ӜǋZʼѳѰ$ǋĞǐ��

ɷ;Ž©сƴ̣"ԣǨɧʏ̨֙ ƝʌЙħšöс�ƛŶʟʍԠ֙ ØʊʶʈȽҵZʼѳѰ֙

;ԣ˃Zů�Ž©�šöсӥ�ƛĵԎČ45� 

2. ҩɢŽƑʼ 

 ȈҍͬҩɢŽƑʼ֙�Щ]Ȩ֜ȽX͂��ƛ�сćͬѸծҩɢ�ːġũʍԠͬ`

ғ֙ħӟːʍԠ�֙ż�ʈʊšöсƴí;ӜӫɂƻѻҩɢͬɦƺЉ͂��ƛ�ǬŒʛ

šöсƴЙłȽ�СƘͬсćѸծҩɢ֙ìџԟͩсƴˠʊç«͹ԡŽ©�`ғ֙ѻš

öсƴY̨íʌЙӜӫȽ�СƘͬѸծҩɢ;̣�ƛ�͓҈֙ �çԟͩсƴͬҩɢŽƑ

ʼȈԨ¬46� 

 ħҩɢŽƑʼͬξ͜�֙ӷí¡Ȃ
͓҈Ԩ¬`ғ�Х
�ƛԨ¬`ғ�ӟ�΢Ǵ

ʵ�
͓҈Ԩ¬`ғ�ͬũЅɷ֜ħҩɢç«`ғͬʍԠ�֙šöсƴ�Ǎɂƻѻҩɢ

;̣�ƛ�͓҈֙ɗƮ-�ǍYүѻҩɢ;̣�ի�˞ũ�͛ɗƮɔ«ӟʵ͓ͬ҈ɸ֙

ǽ͸ȸ#;իĞ֙�#Ŷʟ�Љ
�ƛԨ¬`ғ�ŵԴ��ѲšöсƴãɗƮßɂƻԟ

ͩсƴͬҩɢQ̣�ƛ�͓҈Х�ի֙ǬɗƮYүѻҩɢỊ̏��ƛ“�˞ũ֙ǖՔθ

																																																								
44 WãƮ 42ȌP.28-29 
45 ĿŦǕ, & ǩƖ�. (2010). �yƘ	´¥ċ�§SǒŸUº: Æƃ�ŻȁĕƻF�Ŧ�śƐUºƫƨ. 
Ə�Ħ�ƹo, 39(4), 379  
46 �Ş; ǩǞǫ. Ǆí§¯ėƐ§S2ƽUº�ũw: "ƃ�Ƙ�	´ĦUĵ�É. úÖǁŃƯƹ, 12.1: 
128. 2014 
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«ҩɢŽƑʼͬ`ғʍԠӫǋ֙ ɦЙ÷ǋ͏ə�ɘ˅֙ šЈѾ̣͹ƀɧ
͓҈Ԩ¬`ғ�֙


�ƛԨ¬`ғ�ɷƀɧšöсƴӅ̣Ÿյͬ¬Ư֙iЯȶь͓҈Ԩ¬`ғͬѺ֙šö

с�͓҈ǖՔħҩɢŽƑʍԠӫǋɦЙєсҏ�μʶԡȈç͉�Љ�ЩV҃֙šöсͬ

�ƛŶʟŅʰՆџ 18eʉƕðͬɸԠ֙ȾѨ�֙ħ͓҈Ԩ¬`ғ�֙ԟͩсƴŵҮ�

Й͂Ǎżӓ 6ƨÐͬҩɢ`ғʍԠ47� 

3. Ž©ӣϝãҩɢŽƑʼƀƾ¬ȱʼͬǄՐ 

Ž©ӣϝʈƀƾ¬ȱʼ͐͏P΢ǄՐ֞íǏ�eƏՌӥьȷѬ�ը�֙ɷҩɢŽƑ

ʼͬө͑ԵΑíЙUǍћӢсćͬՂƯĹմ�Ǐ TRIPS ХʔĈŬѨͬ�ű�íͽ�֙

�μ TRIPS ̣ƾ¬ȱʼũ�"íǽ͑ͬʨ=֙ʔĈŬѨ¯ԉƀŽ֎с�ãƾ¬ȱʼθ

Ғ՛Ϡ#ԟͩ�ĢŰʂŀƿǠӰ͑ TRIPS Ñũ�ΩԠ̨֙ħʔĈŬѨ�֙Ú�̦ѦԄ

ƾ¬ȱʼʶ¬Х
ҩ֋ŽƑʼ�;ã
Ž©ӣϝ¬Ư��ԠͬӰ͑ՓƬ�ρЉѨ�֙ϳ

UWTO ЕѾԟͩ�ĢŰƀɧƾ¬ȱʼ�џ=�ʊƿǠѾũ�ΩԠ֙ ̨ЉħŽ©ӣϝ¬

Ư�֙ҩ֋ŽƑʼХɼǸҝ͐ʼʯʊíЙєѾũɷ�΢́ίͬʼ©֙ƾ¬ȱʼȈЙæǍ

ͬ
ȱʼ��ɷ
ɼǸҝ͐ʼ�֙Я
ҩ֋ŽƑʼ���ԦԶз
ɼǸҝ͐ʼ�Љíæ

Ǎ֙ ӹƾ¬ȱʼ�ξģɷúÇȥƾ¬џ˛ÝŽ֎сƴ�ԟ�сćȂ¡Ȅ͹ԡѸծҩ֋֞

͒ɧ�ӖŬѨХʨϏ̦ͭɳΎѦԄ֙ӟeď՛Ạ̑ʴϊˠʊєѦ˞ͬĩơ� 

�Ј֙ħŽ©ӣϝʶ¬ƭ�֙Øքԟͩ�ĢŰџ˛ƴĎƾ¬ȱʼ֙ƀɧ�ƛŶʟѲ

íʶԡЉѨ֙ ͒ɧÝƴȠϞȽXҩ֋X�ƛŶʟʶʱṛсćŤ�ǠХʊəǠ�Ŷʟʳ

̈֙šöсƴС֒ȽXͬ͹ԡŤ�ǠХʊəǠ�ҩ֋ŉß"íX˓ƀͬı̦̈֙˦ёև

Ť�ǠХʊəǠ֙ƀŶʟʶԡЉѨżӢȂՂ;įьͬĠɒ�Яɷџ˛šöсƴСьԆɤ

																																																								
47 WãƮ 46ȌP.129 
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ӥьсćѸծ֙¯ʈʊʁɫҦɸ֙;ãȗҩХ͂©�Ȃ˓Wͬď՛֙ěԆǄՐ͂æƾ¬

ȱʼсć�ə֙ͅ ŅƣԧMšöсƴȗ�ͬǰ՝48� 

η�֙͒ɧсć�Ǎħˠʊс̶μ͉ƊȐ�ͬǩ˥�ӥ�ƛĵ֙ȩ̩Ž©ӣϝͬʶ

¬֙ŒʛΖ˃с̶μ͉ʶʱħŽ©ʍԠȐ�сć֙¯сćØUӠӫŽ©ƾ¬ȱʼ֙4í

ЙєʹμԨ¬�ħ—(ÑҒ�֙ӟ΢̔ħͬѐΪɷӠӫ҇§ 
ͬóϏї��֗ side letter֘

VѦ˞֙˅΢ÑҒɭħ�ѲԾɦӴ�ƾ¬ȱʼ̦˦ŵь�ë�(ÑҒ¯ɳΎĩħɼǸҝ

͐ʼβν�ͬЅÂѢξљ֙ż�Ѳѵ�ƾ¬ȱʼͬсć¥�ǖџ՞Ĭ�̨Љ֙ӟ(ї�

ҩѫͬ˦ǊĩL4ɷ�Ύũͬ֙áĹ¼"ƾ¬ȱʼíьǠͬՂƯ49� 

ɫ±î̠ɤb˄ͬŽ©˦ƀҩɢŽƑʼ`ғ¼;Ԩ¬֙ ƙѱѪ"сćŽ©æǍƾ¬

ȱʼ�Դ֙í;õɸΪΈҩɢŽƑʼԨ¬ͬѢũ50֙JƀɧĢ�ƾ¬ȱʼU͑ɸ֙ƾ¬

ȱʼХҩɢŽƑʼѐΪ�ǩ˥¯ʏʊȴԪ֙ ɷɫǋƾ¬ȱʼŵɨ�ʊíЙʈӱӨͬԵΑ֙

ǽҎǵğǽ� 

 

֗%֘С͒ҨɵÑũƀƾ¬ȱʼ¬ƯíЙӢȂͬǄՐ 

Ž©ӣϝͬҒ՛֙ӓƪƨħî̠ŀʊѬ҉֙��џÝğɷ͒ɧî̠͛ɸƝʌ¼�「

ŇƧ˭ȅ͗Ϥ̝ńFԡ]ÑҒ֗ Trans-Pacific Strategic Economic Partnership Agreement֙

áΣ The Trans-Pacific Partnership֙ϲŷ TPP֘�TPP ̣�С͒ҨɵÑũ֗Free Trade 

																																																								
48 ǩƖ�(2009)�ƹƃ�§SǒŸUºñÙ�¤ƛ��ǖÍȌŚ�ƹìȌ�Ŧ�ǐ��ȌşÜĦÄŘť

ÛȌîŪ´�P.38 
49 Abbott, Frederick M., Trade in Medicines (September 11, 2015). in TRADE AND HEALTH: TOWARDS 
BUILDING A NATIONAL STRATEGY 117-40 (eds. R. Smith et al.), World Health Organization (2015); FSU 
College of Law, Public Law Research Paper No. 770; FSU College of Law, Law, Business & Economics Paper 
No. 16-5. Available at SSRN: https://ssrn.com/abstract=2659277., P.120-121 
50 §SĦŬ 91ĎŬ 5ǶȎ.WĎƤ�¿UàėơǑLp�ǚƘ�ȌFċȁŏƪȌ�nƘ�ĦŬ�cĎ
��Ŭ�ǶƤ��ǧU� 
Ƙ�ĦŬ 40-2ĎŬ 2ǶȎîØMîƘƬrƻƌČŐ�ôǅ�·@ȌF Ƙ�ǲŻƬrƻÛĀ�xÒȌ�
Å¾åFņƸǄíņƸċȁŏƪ� 
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Agreement֙ ρΣ FTA֘֙ŢĄӓƨVѲŀ FTAʊз͹õͬď՛֜ƀɧс̶Ž©ͬԨ¬

Ҷӫ TRIPS� 

ħʔĈŬѨӠӫǋ֙WTOáħ 2003ƨ 8ʉ 30ɫťȂ
η 6ц˞Ғ��ѻ˞Ғɭ

ħ�ѲћӢс̶Йº�Һͬʈĉí;ʊə©͑ƾ¬ȱʼ�̨Љ֙FTA ͬ҇§ɡŝĄω

ΕХʔĈŬѨ&͹΃ͻ֙ ƁУ�͸;VʔĈŬѨ;ã�͔я͏Ņʈƶ˧Ѿíͬƾ¬ȱʼ

Ո˲Ǡӝ̓єΈĻ�ħʔĈŬѨ�֙WTOʈĉȒҌįьĄѦԄ TRIPS��¡©͑�Ո

˲Ǡ֙;Ύ`//Ӽí;͂ǍՆџͬс̶�õɸʔĈŬѨ ɳΎђΒʈĉʊʼ”ɏ7g

Ѿũ͉ͬ͒Ȑ�ƾ¬ȱʼ� 

̨ЉѲŀ͒ЃĢà¼Ȅ�ƁͬÑҒ֗ WŒ�Ѓ˱С͒ҨɵÑũ51ĄЃĢ-ɅˮĊС͒

ҨɵÑũ52֘֙ʊԡс̶Ž©ĄʹμȐ�ͬѢũԨ¬"TRIPSĄʔĈŬѨÝ�ͬՈ˲Ǡ�

ӠӫƸίҶ� TRIPSη 39.3ʨȈѱѪͬɠɏȴ7ǠѢ¯֙ƀՊŽ©сćͬӠ̲͑ʑͬ

ѵ�Ą̭ԎȐ�ӥьԤɒ֙Ž©ӣϝØɷ���Ւɦ˦� 

ЃĢςѩͬȈʊ FTAħ`ғŽ©Ąсć̅ѸɠɏՒͷͬ͹ԡʨɡ�֙Ą TRIPS�

ʵӼȽX" 20ƨͬŽ©ʍԨ�Jɷ֙ŒʛʹμȐ�ΡƬ֗WŒ͂ǍɤсԎČȐ�֘ʊ

ȈȡƷ֙Ž©ʍԨǖՔƷԜ�˅Ŀ֙ӻ¡ÑҒџ˛ƀŽ©ʑӁͬƷ҂ӥьƷʍ��ՒÑ

Ғ֗ЃĢ-̚Ņ©)53֙ЃĢ-ɅˮĊ54֙ЃĢ-ƚʚ55֘Ӡӫƾ¬Ž©í;͑ɧƙ΄͐ćͬ

																																																								
51 U.S.-Dominican Republic-Central America Free Trade AgreementȌDR-CAFTA 
52 Free Trade Agreement between the United States and Morocco 
53 ARTICLE 17.9: PATENTS 
1. Each Party shall make patents available for any invention, whether a product or process, in all fields of 

technology, provided that the invention is new, involves an inventive step, and is capable of industrial 
application.  The Parties confirm that patents shall be available for any new uses or methods of using a 
known product.  For the purposes of this Article, a Party may treat the terms “inventive step” and “capable 
of industrial application” as synonymous with the terms “non-obvious” and “useful”, respectively. 

Aìƣ https://ustr.gov/trade-agreements/free-trade-agreements/australian-fta/final-text 
54 ARTICLE 15.9: PATENTS 
2. Each Party shall make patents available for the following inventions: (a)  plants, and (b)  animals.   In 

addition, the Parties confirm that patents shall be available for any new uses or methods of using a known 
product, including new uses of a known product for the treatment of humans and animals.   

Aìƣ https://ustr.gov/trade-agreements/free-trade-agreements/morocco-fta/final-text 
55 ARTICLE 14.8: PATENTS  
2. Each Party shall make patents available for plant inventions.  In addition, the Parties confirm that patents 
shall be available for any new uses or methods of using a known product, including products to be used for 
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ɤ͑Ӟ֙ɑŅ"íŽ©Ǡͬξģ�Ȉʊ FTA ӼҶҷ TRIPS֙;¼ƾʫ̶ĄÁ̶ͬŽ©

`ғ�ħӟɦՌѢũʇěʥͬÑҒɷЃĢ-ɅˮĊ֙ɳΎѢũ"ƀʫ̶ãÁ̶ͬŽ©`

ғ֙�7ÑҒ¯�Й�Ԫʫ̶ĄÁ̶ͬŽ©Ǡ֙ӟħ TRIPS ��Ýʑìɷ�΢ӳɊǠ

Ӳţ�џ˛ʇƃͬÑҒ¯ɷŀφƇ¼�ĄĢĄЃĢã�Ѓ˱�Ģ֗US-DR-CAFTA56֘

ͬÑҒ֙Ţìɷџ˛
ó͉�ĩȽXʫ̶ͬíŽ©Ǡ57� 

;�ɷЃĢςѩͬ FTAħŽ©ɦՌͬѢũ֙Љħс̶ՙĮ֙FTAʊԨ¬ɗƮƻӥ

@ћс͏͐Јδ̯ЙºͬѢũ�ը�֙Я̣"ȴԪŽ©ȧʊ/ͬƛĵȴ7Ǡ֙ɗƮǖՔ

÷Ӡ͑ћӢĎȽXȈҍͬƾ¬ȱʼ֙ ЉTRIPS�ѲU͑ƾ¬ȱʼ͉ͬ͒Ԩ¬Ӆ̣Ÿյ֙

JħЃĢ-̚Ņ©)58ͬ FTA �\żƾ¬ȱʼԨ¬ħϩǟǩǁ�åȌȟɣїɚȻɨ;ã

��ՊĎʮ͑Ӟθ�΢ǩ˥�η%̣֙"ʊə©͑ƾ¬ȱʼ֙@ћсћӢĎǖՔЙł͂

Ǎӥ�ƛĵͬʹμѲí֙FTA ͬѢũħӟɦՌɨ¼"ԵΑ�Ԫ"ХϏɬĄҷÒͬÑҒ

�Ŀ֙�զȈʊÑҒĪΖ˃ʹμĕLħʏϤŽ©ȧʊ/õǰ�֙ɧŽ©ʍԠȐ�šöс

̭ͬԎ֙Љ TRIPS �ˠʊџ˛˅ՒЅÂ�ȾêѺ҃֙ƾ¬ȱʼíЙħƻӥšöсͬA

																																																																																																																																																																												
particular medical conditions, subject to the exclusions provided in Article 14.8.1 and the conditions of 
patentability. 
Aìƣ https://ustr.gov/trade-agreements/free-trade-agreements/bahrain-fta/final-text 
56 Article 15.9:  Patents  
3. Nothing in this Chapter shall be construed to prevent a Party from excluding inventions from patentability 

as set out in Articles 27.2 and 27.3 of the TRIPS Agreement.  Notwithstanding the foregoing, any Party 
that does not provide patent protection for plants by the date of entry into force of this Agreement shall 
undertake all reasonable efforts to make such patent protection available.  Any Party that provides patent 
protection for plants or animals on or after the date of entry into force of this Agreement shall maintain such 
protection. 

Aìƣ

https://ustr.gov/trade-agreements/free-trade-agreements/cafta-dr-dominican-republic-central-america-fta/final-te
xt 
57 FINK, Carsten; REICHENMILLER, Patrick. Tightening TRIPS: Intellectual property provisions of US free 
trade agreements. 00 TRADE, DOHA, AND DEVELOPMENT, WORLD BANK. 2006, 289. P.290 
58 ARTICLE 17.9: PATENTS  
7.  A Party shall not permit the use of the subject matter of a patent without the authorisation of the right holder 
except in the following circumstances: (a) to remedy a practice determined after judicial or administrative 
process to be anti-competitive under the Party’s laws relating to prevention of anti-competitive practices;17-16 
or (b) in cases of public non-commercial use, or of national emergency, or other circumstances of extreme 
urgency, provided that: (i) the Party shall limit such use to use by the government or third persons authorised by 
the government; (ii) the Party shall ensure that the patent owner is provided with reasonable compensation for 
such use; and (iii) the Party may not require the patent owner to provide undisclosed information or technical 
know-how related to a patented invention that has been authorised for use in accordance with this paragraph. 
Aìƣ https://ustr.gov/trade-agreements/free-trade-agreements/australian-fta/final-text 
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ʮХŽ©сƴͬδ̯�ҖǍ̦ə59�п͒Uη�ɦс̶̦˦ɧŽ©ʍԨ�ԎČVúũƾ

¬ȱʼͬU͑֙ՠ̨Ӯå"ʔĈŬѨͬѢũХωΕ֙TRIPSí;Љ�ǽѻ;ɓȧ WTO

Ȃĉ`ғ��я͏ʼ©ͬɦƺVŵɨ̹֙¨ɷ^ӥс̶ͬíæǍǠ60� 

Х�ӖÑҒ՞Iͬ FTA UǍƾ¬ȱʼͬíьǠ�ƯєƦɒ֙ЉӟǈʊíЙӢȂʏ

V��я͏ɦՌͬ×ʶ� 

  

η�ν� Ƃϝ 

 ϥѤƾ¬ȱʼ¬Ưͬͩƍ̗˴֙¦ʍƚռ�ϏȽX"òĢƀŽ© 
̓ʏ;ó͉ʨ=

XϠƛĵ�ɸíɨ;ƾ¬ȱʼͬ˦͉ıΐ֙¦ˆԨ¬"Ž©ʼ̞͑ͬíЙ֙íǫ˅Ւı

ΐħ TRIPS ʨϏςѩǋє®ǰǛ͗֙ƾ¬ȱʼ¬Ưͬŵɨєҭ#
ʇǋȉːǠ�̹ͬ

ǒ͎֙Тħɫǋͬŵɨ�єѣ̣˒ч̿̓Љŀʊȝ¬֙$ŵ�֙”ɏƚռ�Ϗ֙ƾ¬ȱ

ʼͬũLǽѻħɧ�ƀɧŽ©ʼӫƯɑƽͬȖ¬Ǡ;ãQ̣ёƧȉːͬíьǠȻɨ� 

õɸ֙ƚռ�ϏХ TRIPS -�Պ̾Ѕͬ±ǋʆ9ԡ]֙Љɷї�ԡ]�ȾѨ�֙

ƚռ�ϏÝ��Ҍͬƾ¬ȱʼ͉͒֙��ğ TRIPS ͬ�͇Љӱ«ú˞֙�ЈŵԴ�ǽ

í&͹ї��TRIPSʨɡ�$ŵ�ìɳΎȽãĢŰϩǟ̽˥Хåδ̯íЙ͕֙�"òĢ

ħĢ�ХĢԴԠíÑ҆ͬƿǠΩͪ�ɘʑɡѾ̣ T֙RIPSƀƾ¬ȱʼͬф͉;˄ͬԆџ

Ǡħɧ¬ũƚռ�Ϗɸʏѱũͬ
Ť�ԣғϪ�֙ ӟUƾ¬ȱʼՆџʂϙϯͬǖՔǠЇ

ԇХԾɦÑĎ֙ƀɧƾ¬ȱʼͬͩƍХŵɨͭʊ�ԆџǠ� 

 ʔĈŬѨQ̣��я͏͑Ӟͬƾ¬ȱʼ�ʼ©ıΐ֙ UǍ;ƾ¬ȱʼͬɦƺ^ӥс

̶íӓǠẠ̑ʂɳΎíьͬӳɊ̨֙Љӓʍςѩͬ�ƃ FTA֙ ƀс̶Ž©ͬѢ¯ʊʂ̣

																																																								
59 WãƮ 57ȌP.291 
60 Abbott, Frederick M., The Doha Declaration on the TRIPS Agreement and Public Health and the 
Contradictory Trend in Bilateral and Regional Free Trade Agreements (December, 27 2011). Quaker United 
Nations Office (Geneva) (QUNO), Occasional Paper No. 14, April 2004. Available at SSRN: 
https://ssrn.com/abstract=1977300., P.12 
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ěʥͬџ˛֙�íЙǄՐ«ƾ¬ȱʼͬŵɨ֙Я�ǋͩ͏�ʊԆŅ��©Ͱͬ�яϩǟ

ǩ˥֙ħӟ( FTA ͬԨ¬�Ψαʊˠʊӥьс̶ƾ¬ȱʼͬíЙ֞ʈ�ʈǄՐ«с̶

Xǽͬə֞ͅӼɷʏVՆџѤŴͬď՛� 
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η�β� ƾ¬ȱʼ¬ƯХŽ©ʼ¬ƯьUͬ҆ĄȄƧё 

η�ν� ƾ¬ȱʼͬ»ЙХŵɨͬʨ= 

��� ƾ¬ȱʼQ̣Ž©¬ƯΓʈŌϏ֗social contract֘ǠҮͬŵ『 


̛Å͉҉�єѾ̣ɷ͇9Ž©¬ƯЗǋ͉ͬ͒֙、õ˅͉҉ЈѾ̣ŒʛˠʊŽƑ

ʼ©̛ͬÅ֗ͷ±̣Тƃ 20ƨͬʍԨ֘֙ӹպͩɳƆʈ̃ƃ֗ÇȥӫΡĄ͐ć֘Ąµ

ɤ֗ÇȥżͩɳӌȾĞíԎČͬǁƺ֘֙ ӟ΢»©�Ѕ͉҉ͬ±Ƚɷ֙Œʛδ̯ƀȉЙ

ł;˓µɤЈʂMͬ�ʥȽXͩɳ֙ /gż�Ň՝ǰȗҩħɤͩɳĄż͹ԡ͐ćȗ�ƛ

ĵ�͒ɧδ̯ƀȉͬ�ʥ�ŇíЙÇûͩɳµɤȂʑ֙ğ˅δ̯ƀȉí;ӠƢɔæӅM

ͬ�ʥ֙ӟUǍͩɳЈħƛĵ�íЙфɧ½Ä�Ȉ;Ž©¬ƯͬѱѪɷ̣"̛ÅƀΓʈ

ɤΥʊ͑ͬͩɳ֙ӟ�̛Å͉͒ͬ“ǕԆվħɧͩɳͬΓʈəͰ֙JɷЯ|ȕ¬Ư“Ǖ

ɖħӟ�վ�ͬѺƆӫɧ̾Գ"֙ğ̣ӟ¬Ưˠʊҭ#ͩɳЈŵɨͩɳͬЅÂ�ğ˅֙

ͩɳЗǋͬѫǥҞ̈́ã�ȚՇ ҏɳ"Ž©¬Ưͬó͉Ǡ֙ ğ̣Œʛ�տÅͩɳ/ͩђ

СƘͬͩɳ֙7gíЙʈżӟ(aǥ`͕̣ĎʮΝŲ�Ž©¬ƯӠӫӟ΢ɀՇʶ¬ӭ«

ȓюͬɑɝ�Љџ˛ɀՇͬɸԠվђɳ֙ η�ɦħŽ©ʍԨϝʕ±ǖՔ�ʊU͑ͩɳ֗ Ȅ

ТƃʊԡƙɀՇ�ͩɳaǥ֘ͬíЙХʼ©֝Я�ɷ̣"�Ӗ͉͒֙�ǖџ˛Ž©ʼ/

ħŽ©«ʍ±�żŽ©�ű�ԟ�͇9Ž©¬Ưͬӟ΢
ΓʈŌϏ�ǰāзŽ©ʼ/ʊ

ʼȴԪ7/ħ�ũɸԠ�ћӢ�U͑��ČȄӥé�Ž©ͩɳ֙;ȾæŽ©ʼ/÷�΀

ɀՇͩɳ�ű61� 

ë�ɦՌ֙ĄĎʳ�õͬɷ֙Ž©ħŅŀɠͬĢŰӼ�ʈğ̣
ʏU͑�ЉєɇԎ

Ȅɷˠɔ�Ďʳ˦UǍĎʳẠ̑�΢ħ�ՙĮ̣7/ӎҐȈ͑ͬʳѮ֙JŽ©ʼ/Úʊ

																																																								
61 WãƮ 6ȌP.150 
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íЙ��U͑7ͬŽ©֙Ȅɷ|ħΛՙĮU͑֙X�rʂӥ�ˆͬ·Ψ�Ž©ʼ/ŵԴ

���̣
µɤ�ã
żͩɳ��ɧ΀�ͬЅÂȈʕϰ62� 

JħŽ©ӢȂ�΢
uļɥ�֗pseudo monopolies͇֘ͬқɸ֙ΓʈŌϏ¯ʏєŵ

『�uļɥĄ;˄ͬļɥ�õͬÝğħɧŽ©ʼ/�ˠʊ¬˃�7δ̯ЈȽX͹Iͬ͐

ć֙ ìџ7gˠʊZ̼«ÝŽ©�WŒс̶ƛĵ�õɸʊՊƢŀ΢ͬ͵Ƈўʚ֗ penicillin֘

ħǅ˅δ̯֙ͭ͒�õͬсƴȲȿзŽ©�̨Љʊɸj֙Ž©�ìɷӢȂuļɥ֙ӹƆ

ɷŽ©̶ʑӁɷӅ̣ıΐȄƑɧҩѫ՞̶ͬ=֙WŒ͏̶ʒɢȄɷՅМΡƺ֙ӟ΢ǩ˥

�¯űɵӢȂ;ļɥ�šЈѾ̣͛Ņ΀̦˦æǍӟ՞ͩɳɸ֙Ž©ͬΓʈŌϏØєǛ͗

63� 

TRIPSÑҒħòɦՌ;ʇMͬʳ̈ճ͇"Ž©ʼͬΓʈŌϏǠҮ֙ WŒƀĢ�˦џ

˛ɀՇŽ©64�ʑҮ�֙ΓʈŌϏɷ҆Ąƀͩɳͬ`ғХƀ�΀©ͰͬϦғ�ƀͩɳͬ

`ғ��ìɷ̣"ͩɳЈͬ©Ͱ֙õɸ ɷ̣"տÅͩɳ/Àɧµɤ֙ЉµɤɷʊͰɧ

Ņ΀ͬ��ӫԡɧ
�΀©Ͱ�ͬ�ụ̋P֙�ũЅ�Պ˚ǡ�Җ֙ƀΓʈŌϏʰǚͬ

ѦԄ ɷ�TRIPSÑҒӷħÑĎɸ֙ԟͩ�ĢŰƀɧη 7ʨХη 8ʨȽ�"�ƃǰѡ֙

ӟ�ʨǦőí͑VQ̣ TRIPS�ΓʈŌϏʰǚͬ҃ɳ65� 

ħ̯γѦ˞ʶ¬͛�֙TRIPS η 7 ʨ66Хη 8 ʨ67ǈƃєƻ͑֙Jɷԡɧӟ�ʨͬ

ѥЬ̣P֙ħWTOͬ¼ȦŅ��с̶Ž©֗Canada�Pharmaceutical Patents֘�ʧ֙

																																																								
62 WãƮ 6ȌP.151-152 
63 WãƮ 6ȌP.152 
64 WãƮ 6ȌP.158 
65 WãƮ 6ȌP.159 
66 Article7� Objectives 
  The protection and enforcement of intellectual property rights should contribute to the promotion of 
technological innovation and to the transfer and dissemination of technology, to the mutual advantage of 
producers and users of technological knowledge and in a manner conducive to social and economic welfare, and 
to a balance of rights and obligations.  
67 Article 8� Principles 
1.  Members may, in formulating or amending their laws and regulations, adopt measures necessary to protect 
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ŽŰƂϜͬ
TRIPSŵҮǠβνԢԄ��ƙϤʊȈ҃ɳ�ѻŽŰƂϜѾ̣˅�ʨɡ¡¨

Q̣ TRIPSͬÝ¯Хͷʳ֙�ЙQ̣�ƯÑĎ�7ʨˁ͉ͬ͒֙JɷħѦԄ TRIPSͬ

Ý¯ХͷʳǠːжɸ֙ǖՔżӟ�ʨʨɡҎѮɧǕ�Խ̨ŽŰƂϜ�ˠʊYϦ ϑ�Ϗ

ͬџ˛ťɟѦԄTRIPSͬÝ¯Хͷʳ֙ �ӫӟ�eʨɡÚɷ͉ѦʔĈŬѨͬԆџıΆ֙

ɷ TRIPSͬıʑÝ¯Љ�ɷWĿѢũ68� 

͒ɧ TRIPSη 31ʨϠƾ¬ȱʼʨˁͬŵɨıΐ͕�"�̱íƿǠө͑ͬΩͪ֙ħ

U͑ХԨ¬�ŕϛƶ̣ȷѬ�šЈMichael BlakeneyʅϤȽ�֙ƾ¬ȱʼıΐȄѲ-í

Ǐ TRIPSη 8ʨэGЉ�͖֙αη 8ʨɷƀ TRIPSɟճÝ¯ͬԢɳ֙�Ąη 7ʨ͹͚

ͬɷ֙ η 8ʨ�ѲʈĉĢħ
^ӥƀΓʈϤ̝ãȓюͩƍ̹¨Ԇџ͐ʮ���©Ͱ�ɸ֙

ȶьǖџ�Ȼɨ֙Љƾ¬ȱʼØɷ˅΢íЙͬȻɨ��69� 

ϥ�ȈӖ֙η 7ʨХη 8ʨíѣ̣͇9Ž©˦ԸûͬΓʈŌϏ͉҉ͬåŻ֙Ȉʊͬ

WĿӼɷĄŽƑʼ&̣å÷ͬ֙Љ TRIPS ͬŞħƆɷ̣ӟ(WĿѩ�ʳ̈֙Çȥƾ¬

ȱʼͬU͑ı̈�ħŽ©ʼ/ԤɌ"Ý�ͬƧё�¬˃"ҩѫȄΜȓ˴Áͬɸj֗ Ɔ

ɷWĿǩ˥֘֙ ΓʈŌϏ͉҉Ѿ̣ӟʱȂ"íżŽ©ʼɔĞͬǩǁ֙ɷƾ¬ȱʼͬó͉

ıΐ70� 

 

%�� Q̣
åδ̯�ͬѦ˞ɦʧ 

																																																																																																																																																																												
public health and nutrition, and to promote the public interest in sectors of vital importance to their 
socio-economic and technological development, provided that such measures are consistent with the provisions 
of this Agreement. 
2.  Appropriate measures, provided that they are consistent with the provisions of this Agreement, may be 
needed to prevent the abuse of intellectual property rights by right holders or the resort to practices which 
unreasonably restrain trade or adversely affect the international transfer of technology. 
68 WãƮ 6ȌP.159 
69 WãƮ 6ȌP.161 
70 WãƮ 6ȌP.162 



‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i  U

niv

ers
i t

y

	 32	

ɼǸҝ͐ʼХδ̯˦�ԠŞħϩƽԡ]֙ �ğɼǸҝ͐ʼՋз͐ćӅMͬíæ9Ǡ

µӢ�ƛĵºԇ͎֙ТӢȂļɥЉV�͛δ̯˦Ɲʌδ̯͐͏ɸ֙ɼǸҝ͐ʼԨ¬"δ

̯�Ȉ;֙ħδ̯˦ԡ˫ƛĵºԇͬ�ó͉ьUȄ̞͑ɸ֙ʑɡ;̣ ǖՔЇǹğɼǸ

ҝ͐ʼЉ͂ǍͬɓӾĩL71� 

ħżåδ̯˦ȟӥƾ¬ȱʼ¬ƯљՌ�ҵȷѬɸ֙ʈʊ�΢Ռ÷֙��ɷ;ƾ¬ȱ

ʼ¬ƯQ̣åļɥͬȉː֙ ë�¯ɷ;åļɥ̣͒ŵɨƾ¬ȱʼ;͂ǍǖՔͬŽ©ȱʼ

֗WŒʊϩǟՆ˛ͬс̶ �֘ӟ�΢ɦƺӼżåδ̯˦Ąƾ¬ȱʼ¬ƯȵԌ֙/ʼ�ɼ

Ǹҝ͐ʼ�δ̯˦�ЈǏЉʱȂ"ɤͬ�ѥԡ]֙ħ˅ǩ˥�í;ȶæͬɦʧρЉѨ�

Øɷ;åδ̯̣͉͒֙ƾ¬ȱʼQ̣ȉː֙Ž©ȱʼQ̣ʇϛͷͬ� 

 

֗�֘δ̯˦ХɼǸҝ͐ʼ˦ͬί˦W��;ÖỰW 

2002 ƨ֙ÖƯͬ
δ̯˦�ȒѾɼǸҝ͐ʼͬԆџǠ֙WŒŽ©�̲ʼ�Ďʳ�

ĩ͉ʳѽ�ƔʮćĿѤѱѪĄԻȂՅ」ѱѪ�Խ̨
δ̯˦�η 3νΖ˃åδ̯ÑҒ֙

Jη3νη5ˁѢũ֙ ”ɏХ�ӖɼǸҝ͐ʼ͹ԡͬ˦Ѣ֙ ħ`ғʼ©ȈǖՔͬǩ˥�֙

ӟ�Ζ˃�Ԩ¬>P/¬˃>Pƀ7ͬʼ©ʊȈZ̼ͬь̣֙ -�Ѳʼ©/ƀʼ©ͬŵ

ɨɨ¼
ó͉�ʨ=֙ӟǰāзɼǸҝ͐ʼ©/ħѲí�ɼǸҝ͐ʼʍԠƀ7/ɨ¼ͬ


�ó͉�ʨ=֙”ɏ
δ̯˦�ɷєΖ˃ͬ�ŒʛɼǸҝ͐ʼʼ©/ɨ¼�ó͉ͬԨ

¬֙çǄՐɦí”ɏ
δ̯˦�͂Ǎїɚ�ŗĉʈí;Ӡӫò΢ă:֙Çȥ֜մӭ̭ʮ

՜ͫ¡�ÍͬǾϿ֙s˃Хϛ˃ă:֙͸ȸbɕѲíÑҒ֙;ã�Ѿ̣óӰͬ>P�7

ă:ȄȨΒ֙;¬˃ʼ©/Ӯåδ̯˦ͬь̣72� 

 

																																																								
71 Moonka, R., & Mukherjee, S. Marriage between Innovation Bride and Competition Groom: The way 
Forward., CPJ global review. vol. viii no. 1, P.147. July 2016. 
72 WãƮ 71 
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֗%֘ ;
́OĩL̞ͬ͑�Q̣͉͒ʱȂƾ¬ȱʼ 

͛ȿʊŽ©ʼͬ�ñȠϞȱʼϠδ̯ƀȉɸ֙ɷúʱȂ˂˱δ̯˦͛�ȈȨΣͬ


́OĩL̞͑�ÿ֞˂˱˦ԩħ͹ԡͬʧW§˞�֙ɳՠĩz÷"ЃĢʇմ˦ԩȈȶ

æͬ
ԡԕѱɨ͉҉֗Essential Facilities Doctrine֘�֙Ѿ̣�ʊ�ÄĩLͬ�ñ||

ìɷȠϞȽX֗ȄɷȱʼŽ©֘Ϡ7gͬδ̯Ј֙��ʈħ˂˱δ̯˦ճύ�ʱȂ́O

ĩL̞͑73� 

TRIPSη 31ʨ KՒ74ХʔĈŬѨȈȽXͬƿǠ֙ʊ�Q̣˦̇ͬǖџǠ֙ɷĢԴ

ΓʈU͑Ģ�δ̯˦̣YɏV͂ǍǖՔс̶ͬί˦”ɏ�WŒɤ¼īŽ©˦Øżåδ̯

ь̣¥̣ƾ¬ȱʼ͉ͬ͒��֙ɤ¼īŽ©˦֗Singapore Patents Act 1994֘Ѣũ
>

P©ůԡ]/í÷˦ԩ͓҈”ɏŽ©ȱʼ֙;ȱʼɷїɚåδ̯ь̣ȈǖՔ̣͉͒75�� 

 

֗�֘ƾ¬ȱʼQ̣ȉː֙Ž©ȱʼQ̣ͷͬ 

͛ŽƑʼͬξģєӫƯɑƽɸ֙δ̯˦ͬÝ¯Ạ̑í;¬ёŢͬƔ��ӟħ TRIPS

ͬѲŀ�õβνӼʊѢũ֙ƅ�ħη 31ʨ KՒ֙�ѲʈĉĢU͑ƾ¬ȱʼVѦ˞åδ

̯ь̣�̨Љη 31ʨ KՒ�ˠʊɳΎũЅΨαɷ0պʵͬåδ̯ь̣ЙҗĢŰǍ«ʼ

º֙Һ;ZůŽ©ʼ/ͬȴ7ʼ֞P΢Ž©ȧʊЈͬ�ճь̣ǁƺǽєѣ̣åδ̯֙�

																																																								
73 Ong, B. (2015). Compulsory Licences of Pharmaceutical Patents to Remedy Anti-Competitive Practices 
Under Article 31 (k) of the TRIPS Agreement: Can Competition Law Facilitate Access to Essential Medicines?. 
In Compulsory Licensing. Springer Berlin Heidelberg. p. 250 
74 þ�.åuĦÚƛèŠ¸ƴ�ƛĵGĀlũķÍȌƇ"Ěǽ*ń)ĵêĳùȌÅ�n(b)ǶƐ(f)Ƕ�Þ

ć�Ěšč#Ȍ�ģ�Ɵ<ǝǺºùÅƅǜçęlũķƛĵ�ǱƢ��©ƎĚǽàėőÏĥrƋJŐłȌ

�ůĔǣ×ĀėÝŹŶĘƱàė� 

 
75 Singapore Patent Act (Chapter 221, Revised Edition 2005):  
55.—(1) Any interested person may apply to the court for the grant of a licence under a patent on the ground 
that the grant of the licence is necessary to remedy an anti-competitive practice. 
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JƙԟͩĢŰͬĢŰδ̯μ͉͛ƊƄʏʊɳΎϝ҉֙ ͩƍ�ĢŰĄʏԟͩĢŰͬĢŰδ

̯μ͉͛Ɗ�Ԡ ˠʊť��Уͬǰѡ76� 

ԡɧ TRIPSη 31ʨ KՒ֙ʊӅ̣`ţͬѹԄѾ̣֙ЙłєũЅ̣
åδ̯���

єŵɨƾ¬ȱʼͬь̣֙ǖՔɷӮå"ʈĉĢÝ�ƆѢũħʑĢδ̯˦�ͬÝ¯�Ǐ�

ʊȂ̫ͬδ̯˦•ʜͬͩӭĢŰͬѥƯVͽ֙ ˅ՒũЅʊíЙƀ͹ԡƛĵͬδ̯ӫΡӢ

Ȃ͸ȸͬ�©ǄՐ֙ɘ˂ͲХЃĢħӟɦՌӼ͹͛ƂǕ�ŒʛǯџĐÁƾ¬ȱʼͬ͛$

Ģ֙�Ģ�˦qՁ"ƙԟͩĢŰͬ˦ԩȈѾõͬδ̯˦Ý¯Ąɗκ֙ԪՊ7gŅƣbɕ

δ̯˦֙��ħ�δ̯˦�ϑ�/ʼʰǚ֙ƸίСƘͬδ̯Ѣ¯֙ú¯żՂ;;˅̣͒

ŵɨƾ¬ȱʼ 76�  

ħсćͬδ̯ƛĵ�֙ȿʊŽ©ͬƴĎȹ¬"7/͂ǍɚăсͬíЙǠ֙ɷ�ɷ�

΢åδ̯ь̣ÿ֞ħѬ҉ӟeď՛ͬɸj֙ը�Նџ§ũсƴь̣ͬó͉Ǡ��Ԩ¬с

̶æǍíЙǠȄɷȽմс̶Č�ȈʱȂͬӬǓɽΒ֙ ;ãѶE7ɷúӮå"—΢ΓʈȄ

ӬǓѢξ�͛ӟѢξíЙΈĻ�Žʊ©Ͱͬó˦Ǡɸ֙ƀˠʊɧƾ¬ȱʼβν�Ѽϙũ

ЅPҍ
åδ̯�ͬĢŰЉѨ֙ȶ͑�ӖӬǓ҉վͬƿǠʂմ�͒ɧħñ˦ŵÂ�ϼƃ

;åδ̯̣͉͒�ƾ¬ȱʼ̣ȉː֙V͂æԆџс̶ͬʧW֙ӢȂ˅Ғ՛ƄȀ�ʏ˞�

�ӫ֙ħɤ¼īХÖƯθ—(ĢŰͬĢ�˦�֙ƙħåδ̯˦�Ѣũ";ƾ¬ȱʼQ̣

Ѧ˞δ̯ь̣ͬɦ˦77� 

ʊ·Ψ¡ʙ֙ TRIPSη 31ʨ kՒɷí͑Vф͉с̶Ž©Хåδ̯ь̣ͬ˦̇Yɏ֙

Y˅ʨɡƸίс̶Ž©ȧʊ/Ӯåδ̯Ѣ¯ͬь̣֙íѧͩƾ¬ȱʼ֙Ք˺ãТƃ�e

¡ʙˆհ֜�ɷΎѾŽ©ȧʊ/ħ�eĄ˅с̶Ž©͹ԡӣͬƛĵ��ʊ�ÄĩL֝%

ɷΎѾŽ©ȧʊ/ͬь̣֗ӊ�Ģ�ӊ�ĢȄɷԾɦ̞֘͑��ÄĩLЉӮåδ̯˦֙

																																																								
76 WãƮ 73ȌP.256 
77 WãƮ 73Ȍp.256-257 
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ǏЉ̣ƾ¬ȱʼȽX"˄͉͛͒78�ħȺÁŽ©Ȉʊʼ/ȴ7ʼ΍���я͏Ғ՛ɸ�

WĿíЙͬѬ҉�֙Т2Ƅʏť�ȷѬ TRIPSη 31ʨ kՒͬ̔º�ȄѲӟ��:/կ

ѯ͖֙αс̶ɷʯ̣ւŅͬƛĵ֙TRIPSʑӁƆƙϤєŇŀåƀЈͬɗˣĺº͋H̨֙

Љ˅ʨɡΎŵɷnǍ˿�·Ψ�U͑íЙǠͬӳՒ� 

�μħĢŰǽѻȶ͑P΢˦Ǌʳ̈VƸί7gʑĢͬδ̯˦ճύ֙ ƅ�ɷħѶE�

ʊƾŅƛĵºԇͬ�ɦȶæͬĕɦь̣ó˦Ǡ�$�֙Ƅ�ˠʊĢԴ�Ґ֙JȈʊĢŰ

Ӽǽħ;ƛĵ̣ı̈ͬ•ʜ�֙ѶEåδ̯ь̣ͬȨȹ�ѻ•ʜǽзԆɧƛĵͬϝʱ�

˦ǊХϤ̝ʨ=ŒPQ͑ɧδ̯ӫΡ֙;ãŽ©ȧʊ/ħѻӥΡӢȂͬǄՐ79� 

 

��� Q̣҆ɟŽ©̶ħƛĵ�ó͉�ʥͬƔ� 

֗�֘ʰӖ 

;ɗƮỤ͑͒�ŵ¯ǰħ҆ɟ�ʥ�ƾ¬ȱʼʧW͹͛Οƃ֙Jӟ��θɧƾ¬

ȱʼͬȽXħ°ƼŽ©ȧʊЈͬŽƑʼ�˔̦Q͑�ƾ¬ȱʼí;Q̣
ǾϿ�Ȉʊʼ

/ͬ
ŘК�̹֙¨ɷħç`ғ͐ćͬ�ʥɦՌ80� 

 

֗%֘ ʧW 

1. NelfinavirĄ Efavirenz֙ƚў 

ƾ¬ȱʼí;Q̣�΢�ʊŘКǠͬɦƺ֙͑;џ˛ĿĢ�ñħʑĢ͏͐с̶֙ɷ

ȹ¬ƄħŽ©ʍԠͬȘåӌԑ͡˒с̶֗͑;ˣͥǱ̋֘͡Ȃʑͬȉː��֙ƚўɗƮ

ØʅϤ;ƾ¬ȱʼŘК「Ģсƴԧ��2001 ƨ֙ĿĢсƴͬс̶OƚўɗƮȘåӌԑ

͡˒с̶ȶұͬϴ՜ӓ�¡�%֙˅Ŀ֙4ħŽ©�ͬӥéȘåӌԑ͡˒с̶ͬɓ�O

																																																								
78 WãƮ 73ȌP.258 
79 WãƮ 73ȌP.256 
80 Correa, C. M. (2015). The use of compulsory licences in Latin America. In Compulsory Licensing. Springer 
Berlin Heidelberg. p. 50 
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Șåӌԑ͡˒с̶ȶұՕλϴ՜ͬ 62֕ƕð֙ʏVӥéӷíЙʈӒӡĹԜ�ɧɷɗƮ

ħХ「Ģ�ñͬ҇§�ȶ͑"ӟ�κ͗֙ ħ 2001ƨ͑ɧ҇§ԧM NelfinavirĄ Efavirenz

ͬ�ʥ81� 

ƚўͬя͏ӻħ STD/AIDS֗ Ǡxʞ͠͡/Ǳ̋֘͡Ѫ͙�֙ØU AIDSͬс̶í;

�Ҧ͂æ�Љ 2001 ƨ֙ħƚўŘКæ˹Ž©�Сь͏͐с̶�ǋ֙Ž©ȧʊ/õǰ

Nelfinavirԧ� 40֕֙ Efavirenzԧ� 59 �֕NelfinavirɷЂ˕Ņсƴ֗ Roche֘ͬ Ž©с֙

Efavirenz¯Ƒɧս�֗Merck֘�ƚўɗƮ�Ȉ;Йħ҇§ĩL�æǍ�Ä֙Ýğ��

ɷƚўƙϤʊ"ћӢс̶ͬЙº�Farmanguinhos Q̣ɗƮ�џȱʼͬсƴ֙ʊЙº;

MȂʑћӢƪ΢Șåӌԑ͡˒с֙ ;ãí;ŵԴEѪя͏ӻǲЦҸͬс̶�͏͐Ȃʑ�

Љ7gЙС͐с̶ͬЙº ȽԂ"Ђ˕Хս�֙ƾ¬ȱʼȂ;ͬíЙǠ82� 

 

2. LopinavirĄ RitonavirϜóс̶ (Kaletra®)֙Ċm˓) 

ë�ҵƁУȘåӌԑ͡˒с̶ϝó�ʥ�ԧͬʧW֗ Jʑʧˠʊŵɨƾ¬ȱʼ֘֙

ɷĊm˓)͒ՊɗƮϜ϶ħ 2008 ƨєȱ#Ժİ֗Abbott֘ͬŽ©Ϝó Lopinavir Ą

Ritonavir (Kaletra®)ƾ¬ȱʼ֙ѻ͐ćÝ�͒Ժİ;ˑ/ˑƨɠÎЃ�ͬ�ʥ�Č�J

ɷ֙Γʈ`ԵӻȠϞͩђ��©ͰЏɳĄƾ¬ȱʼ� 

ɧɷ/˖÷˦ԩȽҵıʑʼ©ç«Z̼ȄԨ¬ͬԻճѳѰ�˦ԩѾũ֙ԺİӮå"

2009 ƨɗƮũ�:֙�ȨΒѻӻ¬ũŵɨ¬ѕͬΡƬ�ħ�ѳŶ֙ɱӔϑթÕͼͬь

ɗ˦ԩħ 2012ƨ 9ʉͬѕ˞�Ϧȧӻ¡Ý§�Խ̨ьɗ˦ԩȠϞȐ�ƾ¬ȱʼ֙J7

gѾ̣Γʈ`Եӻ�ƀ Kaletra®įь�ʥ҆ɟӮå"ԻճtƲʼ©�ɗƮը��҆"Ϗ

																																																								
81 CORIAT, Benjamin, and Fabienne ORSI. "Pharmaceutical Patents, Generic Drugs and Public Health Under 

The TRIPS Agreement The Case for Access to HIV-Care." P.12  
 
82 WãƮ 80ȌP.50 
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54-68֕ͬ�ʥQ̣ƀɧѳѰͬĞǽ��ʥȹ¬Ȼɨħ 2009 - 2012 ƨԠνϏ"Ϗ 1000

�Ċm˓)˓ϗ�̨Љ֙ʊ/Ѿ̣֙Їǹ«šöсͬ�ʥ֙Œʛȱ#ƾ¬ȱʼ֙νͼͬ

�ʥ˓WíЙʈմ� 100֕83� 

 

ĝ�� ԡɧ�ͩɳ 

ħµɤͬƛĵ�̣֙"Йħ΅ɸԠ�ԟͩʂմƏȓюХɄÔƛĵ�ɤĎć֙ѲŀA

ʮʈȶæŗĿ·Ψ��õ·ͩ�ȓюȱʼȄȓюΞӌθɦƺVæǍɤ͐ć�͹ԡ΄ҐȂ

ʛ֙Ž©ȓюȱʼɷæǍɤ͐ć΄Ґ͹͛Ԇџͬ�̨͋֙ЉŽ©ʼ/ǆǆʈħŽ©ȓю

ȱʼŌϏʃ�ӆ�Ԩ¬�ͩɳ�ʨˁ֙ �ğȱʼ/ɎǕ�ͩɳͬȓюɕЪ"Ý�ͬȓю֙

�ʊʂŀͬĎʮ�nХδ̯º֙ƀ�ʑӁͬ©ͰХŽ©ƛĵͭʊȈѐɋ�Jɷ˅՞ʨˁ

ħ—΢ΡƯ�-Ԩ¬"µɤͬíЙǠ֙ĄŽ©¬Ưͬıΐ͉ǚ&͹ӮЗ�̣"ǀїӟ՞

ʨˁíЙӢȂͬyů֙ί˦Јż
�ͩɳ�ŷ�ƾ¬ȱʼíЙͬџ=�� 

TRIPSη 31ʨͬ�џÝ¯��Ø̣
�ͩɳ�ƾ¬ȱʼ;�ͩɳӅÝͩɳ�͹͛

Ϥ̝ǰЅ�ԆџȓюɕЪ̣џ=�84֙ȃĢŽ©˦η 87 ʨη 2 Ւη 2 ˁ-Ѣũ
ͩɳ

ȄɤĬŽ©ʼ�ŵɨ֙ż�íӴ�Zůħ±�ͩɳȄɤĬŽ©ʼ֙�Ӆѻħ±�ͩɳȄ

ɤĬŽ©ʼ�͹͛Ϥ̝ǰЅ�ԆџȓюɕЪ�ɸ֙Ž©ŽңʶԡǍY͓҈ƾ¬ȱʼ�Խ

̨˦ƙɳɡ�ͩɳɷí͓҈ƾ¬ȱʼͬʧ͒��֙ ̨Љ;�ͩɳ̣͉͒џ˛�Ѳͬƾ¬

ȱʼͷ±Ƅ̦ʧW� 

 
																																																								
83 WãƮ 80ȌP.51 
84 TRIPSŬ 31Ď 
(l)  where such use is authorized to permit the exploitation of a patent (�the second patent�) which cannot be 
exploited without infringing another patent (�the first patent�), the following additional conditions shall apply: 

(i)  the invention claimed in the second patent shall involve an important technical advance of 
considerable economic significance in relation to the invention claimed in the first patent; 

(ii) the owner of the first patent shall be entitled to a cross-licence on reasonable terms to use the invention 
claimed in the second patent; and 
  (iii)  the use authorized in respect of the first patent shall be non-assignable except with the assignment 
of the second patent. 
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'�� ʏħʑĩ�¡ŵɨ 

ħÍ �ώɸ֙ՊƢŀĢŰӼżŵɨŽ©ͬЅÂѢũɧ7gͬ˦Ǌ��֙˅ɸ
ŵ

ɨŽ©�є͉Ѧ̣ϠŽ©͐ćͬʑĩћӢȄՆџU͑Ž©ӫΡͬƔʮU͑��ӫ«"%

Í�ώ֙ѲŀƔʮÈͬĢŰӼȯʪȄɷɖյ"˅Ւʨˁ֙ӟɷ̣"Ύ`Ž©ȧʊЈ`ʊ

||ӠӫӥéVŵɨŽ©ͬӳՒ֙�п˅ħ�͈Èͬɸ9ӭ«^ӥ「ĢҨɵͬͷͬ� 

ħ̥ȟĨ҇§Ğóɸ֙ƀŽ©ʏ�¡ŵɨɷúѻ�Ѳƾ¬ȱʼ֙ʊ"͹͛ƾ̤ͬÒ

É̯҉�ԟͩ�ĢŰƝʌЙΎ`ʏVͬÑҒ�ʈԨ¬7g;Ž©ʏ�¡ŵɨ̣͒ͩƜƾ

¬ȱʼͬíЙǠ֙ƆŒƚռóϏη 5 ʨ A ՒȈ�Ѳͬ�Щ�ӟe̯Ғ�͸ȧϻ«ÑĎ

ͬʇǋԱː֙ʇǋħ TRIPSͬη 27ʨη 1Ւ�֙ʨɡѢũͬɷ
��ƀɧŽ©ͬ͂ǍĄ

Ž©ʼͬ.ç�ğͩɳĩվ�ȓюՙĮ�͐ćɷӥéӷɷ͛ĩ͏͐Љç«ˈѣ��85 

ǈŀšЈѾ̣ TRIPSη 27ʨη 1Ւɷƀ
ʏħʑĩ�¡ŵɨ�ͬ џ˛Ŭ§
ˌ¤�֙

̨Љ$ŵ�ӟ�ʨͬѦԄǽѻХη 28ʨη 1Ւ�õ§ҕ�η 27ʨη 1ՒȈΣ 
ͬŽ©

ʼ�ɷ͒η 28ʨη 1ՒȈũЅ֙η 28ʨη 1Ւ҃ɳ
Œ�Ž©ͬūճɷɦ˦֙¯ԣ˃

η�ɦʏϤȈʊʼ/õǰЉU͑ѻɦ˦ͬь̣֙�ԣ˃U͑�ʳ��Č�ԎČẸ̏ӟ(

ͷͬЉӥéѻ͐ćͬь̣�� Ɔɷ҃֙ʈՆџ
ȱʼ�ͬɷ±ӖΖ˃η�ɦ;>Pʏ

ϤѲíͬɦƺU͑Ž©ͬь̣�ϥ±ȈӖ֙η 27ʨη 1Ւ;˄ͬǰ˻ǽѻɷΖ˃ƀɧ

ʑĩZʼЈĄӥéZʼЈͬˈѣ֙  ƆɷƀɧʑĩZʼЈĄӥéZʼЈͬфϿǽѻ�ѣ

õ1֙J��ŔΑƀŽ©Ȉʊ/ȄϤ�õǰћӢȄӥéͬ͐ćƗ¨ƀǇͬƸί� 

ëĿ֙ħƚռ�Ϗη 5 ʨη A Ւη 2 ˁØʊ҃ɳ֙ʑ�Ϗͬͷͬ��ɷ̣Ȉʊʈ

ĉĢЙħՕԣŽ©̞͑ͬǩ˥�ŵɨƾ¬ȱʼȽX˦ǊYɏ֙ ЉŽ©̞͑ͬǩǁØÇȥ

�ŵɨŽ©�”ɏĢԴ˦Ý¯֙ʨϏ�Ԡoѱ�͹ѐΪ֙¯ TRIPS Ąƚռ�ϏͬѢξ

																																																								
85 WãƮ 80ȌP.47 
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�ǽʊ͹&ӮåͬѦԄ�ʇǋ֙TRIPSη 7ʨ ̂ʭђɳ֙ΜȓͬΞӌ̣ʑʨϏͬͷͬ

��֙ħ
ʏŵɨ�ӟ՞̹ũͬǩ˥�֙ƾ¬ȱʼíQ̣ӭ«ͷͬͬȉː86� 

 

��� ɗƮU͑ 

ɗƮU͑ħаĢΣ̣ Crown use֙ϤƢӰ͑ɧɗƮU͑7/Ž©ȓю�ǩǁ���

џЇԇ�]ıɧĢŰŤ�֙íЙӰ͑ξģÇȥĢԣ�ˇĚ�t`сć�ÝśЙȓюθ�

˅Ւ$͒Ą±Ւƾ¬�õ�фħɧȱʼ]ԉƀɗƮȄçɗƮŗѭЈ�Պ̭©U͑֙ Ԫ˅

�ĿŅУ͹@֙ɘħŵճȱʼͷͬ�֙Х±ӖòՒĪíЙʊԆ͝�ф87� 

 

η%ν� ƾ¬ȱʼ¬ƯӱçåƀͬÝğ 

ħƾ¬ȱʼͬʧW�֙「Ģ�ñȈħͬ
—ĢɗƮ�űɵğɓȧ「Ģ�ñ�ƀŵɨ

с̶ƾ¬ȱʼͬĢŰӥь¬ѕЉӱçȘҒ֙JЯџՎġƾ¬ȱʼճύ֙ȃgՔǝЇ֙Я

ɷë�e�ʊí˓ӅǠͬɪʊьʮĄ՞IͬɗˣϤ̝ϜóͬĢŰ֙ ɷú ʈʊ˅ь̣֞

òĢɗƮͬ˞κʈʊɳՠƗ͚Ė֞ŒʛιʧɷЕũͬ 
֙åƀƾ¬ȱʼ�Зǋ̔ħͬϝ

ʱǠď՛áɷ0պ֞ 

ɼǸҝ͐ʼ`ғͬͷʳɷµӢ̛Åͬəʛ֙ UєµӢĄU͑ͬɼǸҝ͐ͬ�nХ�

µӢͬΓʈȂʑ�ԠͬƗ͚ʇŅÈ֙Çȥμ͉ύϡͬȂʑ�ħӟe±Ƚ��֙ʊ�(Ғ

՛ɷnǍєѬ҉ �ͬը�ɷΛ/͏͐ЈǆǆìʊħǍ«Ӱ͛ĞĴͬǩ˥�ȊʊÁºȗҩ

µɤ֙Љ͏͐ЈɷúЙǍ«˄Ύ̛ͬÅ֙æ˞ɧ7gɷúЙłӰǽ͑Ȇƀӟ(Qćͬ�

nũL�Œʛ̔ħͬµɤЈ͂æӟe�nͬЙºʊԨ֙7gíЙ�ʈʊҺłͬÁʶȗҩ

ħµɤ˲Á��ë�eƢȽ«ͬď՛¯ɷɼǸҝ͐ʼ¬ƯɷúЙħµӢĄxɈɼǸҝ͐

																																																								
86 WãƮ 80ȌP.47-49 
87 ĿŦǕ, et al. Æ TRIPS e�ƐCŖ7»ķƼƹ§S¿Uàė�[ƋƐ0ǧ. şÜĦ�Ưƹ, 1.1: P.234. 
(2004) 
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�ԠæǍӰ͛ͬƧё֙ Çȥ"ɼǸҝ͐ʼ`ғͬɸԠѻʊŀԜ֙ `ғͬξģáѻʊŀŸ�

ŒPħտÅµӢºĄxɈ�ԠæǍƧёͬë�eԡԕğϖ֙ ɷµӢǠ˲ÁƀϤ̝ĞĴr

�åǽͬΡƯ�WŒµɤæ˞ɧȗ�ͬҩ̇Ą̔ħϤ̝ĞĴͬΡƯҷM֙ҭ#µӢЈŵ

ҮǠʼ©ͬǩ˥ҷʊԨ88� 

õɸ֙Х�7ՙĮͬȓюԟͩ�õ֙ԃͥ͹ԡ͐ʮͬµɤʂ�ȪȅǠ֙ğ̣ԃš·

Ψӷʊm͉ƏՌ�ěʥʹμ�ң>ď՛θθ֙ɷմȂʑĄմŉɛͬͅµɤ͐ʮ֙ԟͩӟ

(ќԿͬ͐ćɷ�ՒɰҤĄմաԷͬʮÂ�ӟʊ¾ɧѦԄ̣0պɼǸҝ͐ʼ`ғƀɧà

Хԃš·ΨĄԟͩͬ�ñV҃ՊƢԆџ֙ ƾ̤åƀƾ¬ȱʼ¬Ưͬ�ñ ŀ;ћсʮ̣

�� 

ğ̣΢΢͉͒֙ƾ¬ȱʼ¬Ưŕϛէų̯Ғ֙Љ̯Ғͬԡԕ�џVСɧ�e҉վ֙

��ɷƾ¬ȱʼ¬ƯͬŞħíЙʈğ̣yů"Ž©ʼͬ́OǠЉƀϤ̝͋ĸӢȂɃů֙

�%ɷƾ¬ȱʼͬ¬ƯʈԧMͩɳЈµɤͬǰ՝� 

 

��� ƾ¬ȱʼ¬ƯƀϤ̝͋ĸӢȂyůͬíЙǠ 

ƾ¬ȱʼТ2̣˃4�ɷɺӪU͑ͬ¬Ư֙ ѲŀĢŰ|ż�Q̣ʡ˄Ž©ƛĵԔ҂

ͬƔ�֙Ѿ̣ŢΰħƛĵϤ̝ɗκͬƀίՌ89� 

Ϥ̝͉҉Ѿ̣Ž©ɷ^ӥµɤĄɑɝͬɗκƔ�֙Jɷӟe͉҉ŕϛħ̯Ғ��ը

�֙ħʴ@Ȃʑմɰ���ьЈ�ÄǈԆџɸ֙Ž©íЙ�ɷͩɳ/æĞ·ͩȈЋҦͬ

ȗҩʇʊəͬȉː֝η%֙íŽ©Ǡͬџ˛֙WŒɤΥǠȄՊՠЉɵѡǠ֙ǽ͛Һłě

ʥ֙;Ӵ�ƀMΓʈ�nͬͩɳȱ#Ž©֙ǏЉĹ¼Ž©¬ƯͬΓʈȂʑ֝η�֙Ž©

Q̣ɗκƔ�í;͑VȽXҺł̛ͬÅ;ԟͩ�ʊմΓʈ�nͬͩɳ��ӫħӟ�eû

																																																								
88 Besen, S. M., & Raskind, L. J. (1991). An introduction to the law and economics of intellectual property. The 
Journal of Economic Perspectives, 5(1), P.3-4.  
89 WãƮ 6ȌP.157 
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Ѕ�Ŀ֙Ϥ̝š͉҉ӷџ˛ѱѪ��΢ʶ¬֜ʇSŽ©¬Ưǽѻıɧ�õΡƯͬŽ©`

ғѱѪ��õͬӳՒ֙��ʂƾͬ`ғż˺ãʂմͬҦ͑֙�Ѳͩɳ/СьӳɊ90� 

 

%�� ƾ¬ȱʼԧMµɤÁʶͬíЙǠ 

Ž©ɭħӜӫĘ̀ͩɳVտÅµɤ֙ǏЉUµɤʂ�ʊΓʈǠĄϤ̝�n�ʊ(/

Ѿ̣ƾ¬ȱʼɷʈU·ΨХͩɳҖǍ�єտÅͬȻɨ֙ ĄŽ©͉҉ЗӬЉժ�

Christopher Cotropiaʅ҃֜
ƾ¬ȱʼͬʰǚӮЗ"ıʑŽ©͉҉�ƾ¬ȱʼͬíЙǠ

Ą�ՊС՝ȋΈ́Ô֗involuntary breaking of exclusivity֘
ǠíЙʈ°ƼͩɳͬÁʶ�

͒ɧӟ΢ȴ7Ǡͬ�ΎũǠ֙ ʏVͬͩɳ/ż��YүŽ©ȴ7ǠQ̣ĞɔȂʑͬȉː֙

ЉŽ©¬ƯӜӫƾ¬ȱʼVΈĻŽ©ʼͬíЙǠ֙ żUǍµӢíæǍŽ©ͬͩɳ�Áʶ

̃ƃ��á҃֜
Ԛɧƾ¬ȱʼíЙԤΑŽ©¬ƯǰʿİեͬȓюµӢǠ֙ǖՔʊʯŅ

ͬ¬ёǠ©ͰVҏɳӟ΢ȱʼͬ˄͛Ǡ�Նџʊ�(ĺhǠͬ�ɗˣȄΓʈͷʳ
֙ ɷ

џYՋƾ¬ȱʼȊЙŵ͇ͬ91�� 

 ʊ(/Ѿ̣ԃсƔʮƾ¬ȱʼͬС͒U͑í;җšöсǙӡͩƍ֙ JХ˅õɸ 

ʈíЙʂƀɤс·ΨӢȂҜՌǄՐ�Reichman ʅϤåƀӫӟ΢҃˦֙7Ѿ̣�eĢŰ

ͬ
ɼǸҝ͐ʼ`ғΡƯ�Х
ĿĢ͸ȸȗҩ��Ј�Ԡ�ˠʊɳΎͬԡ]֙Љƾ¬ȱ

ʼɷúʈ̃ƃƀɧµɤͬ­̛֙ ՆѣѲíҏͬͩϠɷúԉƀƀŽ©ʼ/�ʊԆџǰЅͬ

ƛĵЉũ�ħԟͩ�ĢŰȈ�Ѳͬƾ¬ȱʼƀɧŽ©ʼ/ʈӢȂͬǄՐȄѲӅƂ֙ğ̣

ӟ(ĢŰʑV�ɷŽ©ʼ/ȈзԆͩƍͬŅƛĵ 91�Gervais ¯҃֜
ՠ̨ͬ֙��©

ͰɳՠʂŅͬǩ˥֗WŒ—(ɚăсć̹֙¨ɷħ×ǟǩ˥�֘ɷŞħͬ�JõʵԆџ

																																																								
90 Encaoua, D., Guellec, D., & Martinez, C. (2006). Patent systems for encouraging innovation: Lessons from 
economic analysis. Research policy, 35(9), P.1423.  
91 WãƮ 6ȌP.162 
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ͬɷџѮN֙Œʛӟ(�ȴԪ
Ƀů"Ԇџƛĵ֙íŽ©ǠȄŽ©`ғͬƶ˧ȴԪʊí

ЙʈԧMŽ©¬Ưͬüƻº92�� 

Jʊ͉҉Ѿ̣Ž©¬ƯʑӁƆ�ɷ�e͇ŵͬµɤʴƺ֙ Խ̨Ţ͇ħɷ�eŵ͑ͬ

ʴĬ֙JŢ�Ȉ;єѾ̣ŵ͑֙ɷğ̣Ţɓȧз�e͇ħєƶ̣͹aͬ҂Ѧ֙ӟ҂ѦԢ

ӖͬɷԡɧµɤŒP͐͏ͬÝğ�ѻʴĬХŽ©¬Ưͬıΐɷ͹űͬ֙Øͩɳ/÷Γʈ

�ԟͩɳͬaǥ֙;ȾæΓʈűѲѫǥєРɸļɥ�̨Љӟ΢ÑҒϤƢєѬ҉֙ʊ/Ѿ

̣;͇ŵǩ˥ЉѨ͇֙ьͬŽ©¬ƯŵԴ�ɷħΈĻ͉ǯ�ͬ¬ƯЉ�ɷӲţ¬Ư�ӟ

e¬Ưˀխ"Ծɦ֙ ͩɳŰɀΒͬaǥɷƀɧŽ©ЉѨԆџ֙ J��ɷµɤȈՆͬaǥ֝

Љ¬ỰͩɳЈȽXͬ`ғ֙�ˠʊ˓ͩɳЈСƘЙҜɎͬʂŀ�õɸŽ©Խ̨ƀ—(

ьʮͬµɤЉѨǈԆџ֙J�ɷʇԆџͬ֙ŢgȽXϠΓʈͬµɤaǥХVС�7V̇

ͬѫǥ�ҵ˓Ӆɸ �ՠз�WŒ֙TaylorĄ SilberstonѪλ�֙Ž©aǥ�nϏ̣·

ΨХԟͩ֗R֖D֘ɓ�ͬ 0.75֕֙|OϴµɤȂʑͬ�eǑƂ˓W�͛Хµɤ͹ԡͬ

ğϖ¥Ч˓Ӆɸ֙ʂԆџͬğϖɷաԷҩʑ֙AʮŰωΕ֙�ñѢʴ֙·ͩɓ�֙ըƟ

įьԜͬɜЖθθ֙Ž©͎Т�ħ±¥�oЯŽ©¬Ưƀɧµɤ̛ͬÅəʛ��Œǯ}

�ͬմ֙ӹպƾ¬ȱʼͬŵɨáɷú;ͬʈƀ˅ǯ}�̛ͬÅəʛǁȂȋɋÿ93֞ 

�Ӗ͉҉ͬƀίɦ¯ɷӹ(Ѿ̣Ž©ƀɧµɤТԡԆџͬ/֙ ȄЈТƃɷƀͩɳ͹

͛Ԇџ֙ƾ҆ˠʊŽ©¯µɤՂ;ŵ͇�7gѾ̣�͔ͬͩƍɷʊӥΡͬ֙ʇϛվɷ�

eá�e
µɤ�ͬ͐͏֙ӟːӫΡ˄ħӥь֙�ӫΡí;֗ ǽѻ֘єμ͉Ąȹ¬�

Ž©¬ƯͬԆƯU͑Ј�||ɷŽ©ύϡͬԆџǠĄʊəǠͬҏɳ֙ Љ� íQ̣�7

/šІU͑Ž©ύϡͬWś�ћсʮɷӟeƀί͉҉ͬʇŅɓȧЈ֙ʂʊ/Ѿ̣֙ћс

ʮħŽ©¬Ư�ǽѻʊ�e̹ˍͬĩL֙ ͒ћсʮȈɓȧͬŽ©¬Ưħɗκ� ǽѻ͂

																																																								
92 WãƮ 6ȌP.163 
93 Macdonald, S. (2004). When means become ends: considering the impact of patent strategy on innovation. 
Information Economics and Policy, 16(1), P.135.  
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Ǎ̹ˍƀǇ�ӟ΢ǯ˦VСɧĄ�7΢՞ͬµɤ͹˓֙·ͩɤсҦ̹͑¨մɰ֙·ͩɸ

Ԡ ՊƢ̑Ԝ֙ʂՆџŽ©¬Ưͬ`ғ�ԟͩ�΢ɤсƧĪՆџÍƨ֙ȈҦҩԈҶӫ�

�Ѓ�֙Jìʊʇǋ�Ȅ�ƨͬɸԠVķї�ȗҩȈЋɃͬԈԓ֙ƀс̶Ž©ɉʊЈЉ

Ѩ֙Ž©ӫʍǋ֙�7сƴɷ
�Ҧќћ�7ͬǕы�;˅Х�δ̯94֙ӟ ɷ7gͳ

�ȈЙƷԜс̶ͬŽ©ʍ֙��ħŽ©ʍԠåƀƾ¬ȱʼͬԆџÝğ� 

̨Љ֙ØUŽ©ȺÁ"�(µɤ֙Ž©ȺÁͬµɤħΓʈ� íЙìɷʾ�ͬ�Ѳ

ŀƸҒȨ�͛±ͬŽ©¬Ư�Й^ӥµɤ֙ğ̣�μ·ΨҦ͑ŅƣĹ¼֙JɤсɠԇÚ

åЉ�ԧ�˅Ŀ֙Ž©`ғíЙʈտÅʂŀͩƍ՞Iс̶ͬŽ©֙JƀǨЈƪ�ˠʊ0

պőф֙ğ̣ŅŀɠŽ©˦�џ˛с̶ƀ͇ʊͥ˦ͬŵҮǠɕĒ�$ŵ�֙ʇӓʊĴƁ

ՠΒРƫ�;˄ʊΪΈǠͥəͬԆџɤсɠԇʊȈ�ԧ95֙ӟʊíЙˋąɧѲŀ�ʊ·

ͩЙºͬсƴħ·ͩ�ͬ`ţȻɨ֙ ̣"`ҏ͂©Љż·ͩ�ºɖϾħbɕШʊŽ©с

ͬ¡śƺʱȂ;ƷԜŽ©ʍ֙ÚϾ;˄Նџɤсȗ�ͬ͠͡ɧ�՟�ӟUǍŽ©`ғ|

ʊ¾ɧ^ӥƙϤʊ©íĤͬՙĮ֙ƀ^ӥµɤŵԴ�ˠʊ¾Ͱ֙åЉƀҩԈ�ҺͬĢŰ

ã�͐ʮͩƍ͐͏ҜՌǄՐ� 

 

η�ν� Ƃϝ 

ϥ±ȈӖ֙åƀЈȈƾ҆ͬƾ¬ȱʼƀɧϤ̝͋ĸͬɃůХµɤÁʶͬ°Ƽ֙$ŵ

� ҏɏ�Һ�ħµɤÁʶ�֙Ž©ʼìO"
·ͩҀğ�ͬ�Ƃӻ¡֙ƾ¬ȱʼƀŽ

©ʼӢȂͬǄՐ��ТɧŅƣԧMͩɳЈƀµɤͬÁº֝ЉħϤ̝ÝğɦՌ֙ ѲħƠ

Ռɠɏ�֙ğƾ¬ȱʼż�ʥ҆ԧǋ֙ͯ©ΎŵʊȈԧM̨֙ЉŽ©¬ƯʑӁͬѱѪ\

																																																								
94 WãƮ 93ȌP.136-137 
95 Ho, Cynthia M., Patent Breaking or Balancing? Separating Strands of Fact from Fiction Under TRIPS 
(February 14, 2009). North Carolina Journal of International Law and Commercial Regulation, Vol. 34, 2009; 
Loyola University Chicago School of Law Public Law and Legal Theory Research Paper Series No. 2009-003. 
Available at SSRN: https://ssrn.com/abstract=1218944, P.193 
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�ɷЇԇŽ©Ȉʊ/ͬɔͰ֙Љɷ̣"ΓʈͬӥˆХͩƍ֙Ԫ"ΛʼǠҮĿ֙-�ʊ̜

Üͬ�ͰЬǂ�͒˅í΄��©ͰͬЇԇŕϛɷŽ©¬ƯԆџͬ�͋�Ž©Ȉʊ/ͬͯ

©ɷ7gƐь"Ž©¬Ưџ˛ͬЅÂǋȈǍ«ͬ՜Ŀ̀Ҫ֙ ��ɷŽ©¬ƯєѱѪХŵ

『ͬ¦ѓ֙ğ˅ħ7g̞͑Ž©¬ƯȈϠ8ͬʼ©ɸ֙¬ƯʑӁՠ̨ǽѻʊƧёХ҆ɟ

ͬȻɨ�ƾ¬ȱʼQ̣ƸίħŽ©¬Ư�ͬƧёȻɨ֙Ţˑ�ʾŵɨ֙əʛӼɷ΅ʍͬ

ЉՊԜʍͬ֙õɸ �ǄՐ�Щȱʼͬӥь�żŵьƾ¬ȱʼʈƀŽ©Ȉʊ/ӢȂͬɃ

ŉ֙ХŽ©Ȉʊ/ğ̞͑ʼ©ЉǍ«ͬ©ͰãƀƛĵӢȂͬyů֙�Ј͹ӅǋíǍ΄֙

Ƀŉ��Œ7gȈŬΣͬƖŅ֙Љƾ¬ȱʼͬŞħÚЙ̃ƃ̞͑ʼ©ͬҀğ� 

ƾ¬ȱʼєԨ¬ͬÝğɷğ̣Ѳŀ/ż̧վɖħƛĵ�֙ ӟ�џВğɧĢŰί˦ɸ

ͬ͑ҁ֙ƾ҆ƾ¬ȱʼͬŞħɷ̣"`ҏƛĵXϠȄɷ̎ҺՆ˛֙Яɷ;̣Œ˅֙ƾ¬

ȱʼƀӹ(ìǯџU͑ͩɳQ̣·ΨƔ�ͬ/V҃Ɔƥ¾ǑƼ"֞WŒ
ŵծU͑�Ψ

αЙ�ЙQ̣WĿӳՒЉżƾ¬ȱʼͬξģɑŅ֞ƀɧӟ΢ɿɸ̦˦;ԇѪͬŽ©U

͑֙ƾ¬ȱʼʂǽͩɁ�`ғŽ©¬ƯʊəͩɁͬ»͑�żƾ¬ȱʼ¬Ư̧ͬվԨ¬ħ


ƛĵXϠ��֙�ŵɷǛ͗"Ž©¬ƯʑӁ
^ӥ͐ʮӥˆ�ͬǰЅ96� 

ëĿ֙Ž©¬ƯԜ�;VϠ#ћсʮʯŅͬőф�ћсʮɷŽ©¬ƯͬԆƯ͑Ȇ֙

ğ˅ƙϤƀ˞κύϡơVвŅǄՐ֙ ͎ТʊšЈ�ƽћсʮ�ŵȲȿ"ɟeŽ©¬Ưͬ

ͩƍ97�̨ЉћсʮğŽ©¬ƯȈ͂Ǎͬ©ͰUɟeΓʈ8�"ƖŅͬ9�֙�|ƕð

"Ž©¬Ưͬbɕ֙ Ą��я͏ɗκͬөьǥǥ͹ԡ֙ӟ��ƆÇȥ"ћсʮԜʍå

ƀƾ¬ȱʼɗκͬǴƯ֙ƀɧс̶íӓǠ͐͏ͬǄՐ� 

 

																																																								
96 WãƮ 6ȌP.157 
97 WãƮ 93ȌP.148 
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ηĝβ� ƾ¬ȱʼ¬Ưƀ��я͏ɗκãс̶íӓǠ�Ǆ

Ր 

η�ν� с̶íӓǠ 

�ЩѬ҉ԟͩ�ХʏԟͩĢŰ͠͡ԃсď՛ɸ֙ʊ�eď՛ʇƢєȽã��ɷ
с

̶ӓ͑жƗ�֗ access gap֘֙ %ɷ
с̶·ͩжƗ�֗ R&D gap �֘Ȉҍ
ӓ͑жƗ�֙ Ȩ

ԟͩ�ĢŰˠӍ˦æǍƙϤŞħ�с̶ͬύϡǠď՛֙ЉȈҍ
·ͩжƗ�֙ ¯Ȩ�ӥ

ĢŰƀжǋĢŰͬ͠͡ʏӥьӰ͛�Һłͬ·Ψ֙ȃg í;Σ�̣
єǛ͗ͬ͠͡�

֗neglected disease �֘·ͩжƗɷǈěԆͬ֙��͔ͬԃс·ͩՕλ�֙ìʊ 10֕ͬɓ

�͑ħӢȂ�͈ 90֕/é͏ͬ͡͠͡�98�ЧՊ˱̣W֙Պ˱ѲŀմͩǠͬ͠͡ƪ�Ӽ

ɷìʊՊ˱Ȋʊ֙WŒ͵ƈϢъ֙͡/՞Պ˱Ԓъ֙͡ыüъ͡Ąͤ֝͠áȄЈɷʯ̣

ěԆĩǄՐзՊ˱ŅԮ֙}ɷǱ̋͡˒֛Ǳ̋֙͡шъ֙͡МО̢֙ˡͿ֙�ĂüӬǲ

ʞ֙Н̟֙͡©͎ʄ֙͡ϝ“͡Ą˼ƚϢъ͡��͔я͏Ϝ϶֗WHO֘ͬ·ΨՠΒ֙

ӟ�Ϝ͠͡OՊ˱ϴ͡ůҜɎͬ 50֕;��Խ̨ǈՂωΎĩԇÈӟ(͠͡ƀϤ̝ͬǄ

Ր֙Jψ͗ͬEѪ֙ӟϜ͠͡ˑƨ̃ƃՊ˱ŅԮͬĢ�͏͐ϴn֗GDP֘ŀӭ 20֕֙

Ø 2000�Ѓ���μӟ(͠͡ƀՊ˱ͬϤ̝ͩƍĄΗ©͐͏"íǜͬǄՐ֙J�ěԆ

ǠÚєME֜Ԫ"Ǳ̋͡Ąͤ͠;Ŀ֙;ˣͥӟ(̣͠͡ͷͬͬс̶ƪ�ˠʊ�ӟϜ͠

͡ħՊ˱ͬͩ͡ͅǰāзĢԴ·ΨƀӟϜͬ͠͡ЦҸǈM֙ ӟe͇қõɸ ƾ҆"·ͩ

Պ˱ȈՆс̶ĄѴɥͬԆџǠ� 

͒ɧՊ˱ЎͲƀɧя͏·ͩɓ�ʊĹ¼ͬՆ˛ƙ͂Ǎ�Ґ֙ħ 2010ƨɸ¬ũ"ͷ

ʳ֜« 2015 ƨɸя͏·ΨՆOϴя͏`tɓ�ͬ 2֕֙͹͛ɧ GDP ͬ 0.1%Ą·ͩϴ

ԇͬ 33֕�ħϤ̝óQɾͩƍϜ϶֗Organization for Economic Co-operation and 

																																																								
98 Kapczynski, A., Chaifetz, S., Katz, Z., & Benkler, Y. (2005). Addressing global health inequities: An open 
licensing approach for university innovations. Berkeley Technology Law Journal, P.1037 
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Development ֙ρΣ OECD֘Ą�͔ԍь֗The World Bank֘ͬɠɏљ֙С 2008ƨǋ֙

ӻ¡ͩƍӅǙͬՊ˱ĢŰ�֙ R&DÔGDP˓W˄ǙӡĹ¼֙ WŒĭã R&Dɓ�ÔGDP

ͬ˓WǏ 2008ƨͬ 0.27%Ĺ¼« 2014ƨͬ 0.679%99֙Е)¯Ǐ 2007ƨͬ 0.36%Ĺ¼

« 2010ƨͬ 0.79%100�JɷÒՊͬ R&Dɓ�Ô GDPͬ˓W¯ˠʊɳՠȽÏ֙С 2010

ƨҵ֙ӣϻ�ƨͭħ 0.73%ƕðǎǉ101� 

 

��с̶íӓǠͬԆџǠ 

Ԫ"·ͩжƗĿ֙ë�eǄՐԟͩ�ĢŰԃсύϡͬď՛ɷ
с̶íӓǠ�֙ ՟ö

ǝЅØ̣͂æс̶ͬíЙǠ�с̶Q̣Ďćͬ�΢֙ŢЗǋͬւŅ©ͰUǍћс͐ʮХ

�͹ԡͬ͏̶Μȓ͐ʮ֙ħ�͔òĢӼç«͹͛ͬԆѣ�̨Љс̶�ʊ̹ͬˍӁ?ħɧ

�ʑӁͬǠҮ֙-ØŢĄɺЂŅ΀ͬtƲʼ�ʊŲ¢ͬԡЎ�͂Ǎс̶ǈƃæ˞ɧĕ�

ğϖ֙ŢӷÇȥó͉ӳɊĄU͑с̶֙ŵǭͬ�ʥ֙ҝÂʊȧϻǠ�íՋͬя͏Xǽύ

ϡθ102�Йú;ó͉ͬ�ʥæǍс̶֙с̶ͬXǽɷú�Һ֙æǍс̶ͬĠՂƯθθď

՛֙Ӽɷ��я͏ɗκ�ԆџͬҒ՛� 


̦Ģ͔ԃ͏�֗ Médecins Sans Frontières (MSF) International֙MSF֘ɷ�eԃͥ

ϩǟɚɂϜ϶֙ħ�͈ 80eĢŰȽXɂ¾ 500eԃͥѪ¶�MSFС 1999ƨҵԟŕħ

ĢԴԠȺƶ
͡Јʊ�с�өÁ֙ŬƁс̶Q̣ıʑՆ˛֙͂Ǎıʑс̶ͬʶʈǽѻє

`Ե�ӟՒөÁͬҵ̇�џɷğ̣ҷVҷŀͬ/ѾҐ«֙ħͩƍ�ĢŰȽXԃͥɂ¾ͬ

																																																								
99 Data.worldbank.org. (2017). Research and development expenditure (% of GDP) | Data. [online] Available at: 
http://data.worldbank.org/indicator/GB.XPD.RSDV.GD.ZS?locations=NG-ZA-KE-MG-OM [Accessed 16 Apr. 
2017]. 
100 TheGlobalEconomy.com. (2017). Kenya R&D (research and development) expenditure - data, chart | 
TheGlobalEconomy.com. [online] Available at: 
http://www.theglobaleconomy.com/Kenya/Research_and_development/ [Accessed 16 Apr. 2017]. 
101 The OECD. (2017). Research and development (R&D) - Gross domestic spending on R&D - OECD Data. 
[online] Available at: https://data.oecd.org/rd/gross-domestic-spending-on-r-d.htm [Accessed 16 Apr. 2017]. 
102 Anatole Krattiger/ Global Challenges Division, WIPO (n.d.). Promoting access to medical innovation. 

Retrieved March 4, 2017, from http://www.wipo.int/wipo_magazine/en/2013/05/article_0002.html 
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ıʑЙºğ̣с̶͏͐ͬѢ¯Љç«ԤΑ֙ЉӟԤΑʊ�Ņӻ¡єˋğɧŽ©¬Ư֙к

Ž©¬ƯӢȂͬс�ļɥUǍ͹͛Ņ˓Wͬͩƍ�ĢŰ/˖̦˦ҜɎс �̶ë�ɦՌ֙

ƀɧӹ(||ˣͥǄՐή/ͬ͠͡с̶ͬ·ΨĄԟͩ֙ Ž©¬Ư̛ͬÅəʛƪ�ˠʊ͐

͏Q͑�
͡Јʊ�с�өÁͬҵ̇VСɧħͩƍ��͔ƔQͬMSFԃͥŽʮ/ĉͬϤ

ծ֙7għ�͔��(ʇӸϬÈͬЄճљͽ«Ѳŀ��Ƨͬǩǁ֙ӹ(ʑVí;ˣͥͬ

֙͠͡͡/ʇǋÚğ̣̦˦͂æıʑс̶Љˌ+103� 

Ύ`͂Ǎıʑс̶ɷıʑ/ʼ��֙ЎóĢÎƨͩƍͷʳ֗MDG֘ƅ�Ăυ¼ƾ

�͈óQ֙;ʂ¼Ā�ĩ`Ե˅ıʑ/ʼ�ħѬ҉с̶íӓǠɸ֙ŀŽ˫ɧ
ǖՔǠс

̶�ͬíæǍǠ�Խ̨Ȉʊɚ͏ȄϦȧ͏ăͬс̶ӼíєѾ̣ɷ
ǖџͬ�֙ J�͔я

͏Ϝ϶֗ World Health Organization֙ WHO Ƚ֘X"ıʑс̶̂ĕ֗ Model List of Essential 

Medicines֙MLEM֘֙ ;ȨƁMɔ�ĢŰĄ�͈я͏ьÁЈΎũċ(с̶ɷʇՆџΎ`

íӓǠͬс̶֙ǖՔ͂ǍʇMԨƯͬ`Ե�͛ WHOħ� MLEM�́¼�΢ɤсɸ֙

Ţõɸ տÅòĢŰż�́¼«СƘͬĢŰıʑс̶̂ĕ֗ List of Essential Medicines֙

LEM Ą֘�ӻс̶ͨѮ��õʵ֙ԃͥɦՌͬıԈʈĄ�џͬǳĒʶʱ֙ ɷ;MLEM

̣ı̈֙ȽXMɔ�ĢŰȈՆͬс̶�ğ˅֙MLEM ƀMɔ�ĢŰс̶ͬXǽʊ�Ǆ

Րº�MLEMż͠͡ʰ˥ͬɕҖĄɤ�ƛͬс̶¥�Їԇ֙ˑ�ƨʂɤ�ʾ� 

͛сćє¥�ıʑс̶̂ĕɸ֙ɷħ�Їǹ�Ž©̽ǴĄȂʑͬǩ˥�֗ JŒʛɷ

Їǹ�΢՞I͐ć֙ȂʑəͰżɷ˓Ӆʳ̈��֘˞ũ֙�ӫӟ(ıʑс̶Ņӻ¡Ӽƙ

Ϥ�çŽ©`ғ�ħՊŽ©с̶�֙—(͏͐ĎíЙç«ć̳öΣȄĎʳͬ`ғ֙Љí

ЙʈӢȂ�ʥӰƯ�Į̈֙Љ͒ɧӟ(сćí͒Ӡ͑ʆ9ć֗WŒšöс֘æ9֙ɼǸ

ҝ͐ʼӠƢ�ʈɷU͑ӟ(ıʑс̶ͬԤΑ�ɵѨ�֙ıʑс̶̂ĕ$ŵ�4Çȥ�(

																																																								
103 Ford, N. (2004). Patents, access to medicines and the role of non-governmental organisations. Journal of 
Generic medicines, 1(2), P.139 
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͹ƀɰҤͬŽ©с̶̹֙¨ɷȘǱ̋ͬ͡%Ϫˣͥс̶104� 

 

%� ǄՐс̶íӓǠͬğϖ 

֗�֘ ͂æс̶ͬíЙǠ 

WHOż
͂æс̶ͬíЙǠ�ã
�ʥͬíҜɎǠ�ͭ¥̣�Ƹί
ˣͥí͂æ

Ǡ�ͬԆџʨ=֙͑VΎ`с̶íӓǠͬϦȧ�ħ
͂æс̶ͬíЙǠ��Ւ֙WHO

ż��ĄΛ̭ӻԝͬс̶XǽХ�ʥ¶̣͂ǍˣͥͬԡԕȨʳ֙ Љ��ӻԝͬс̶Xǽ

�Sǩǁɷ͂æс̶ͬԡԕԵΑ���WHO҆ʟՠΒ֙ɗƮ͹ԡĕLͬšöсíӓǠ

Ӽ�« 60֕֙ʗĩ�˸ÌĮɷ 32֕֙˂˱ĩÌ͗մ֙J ìӭ« 58֕�ħȈʊĩÌ֙

Λ̭ԃͥ͐ʮͬс̶íӓǠӼӅɗƮӻԝմ̨֙Љ֙ħўŇƧ˭֙ʗÒ)ĄՊ˱ĩÌ֙

Λ̭ԃͥ͐ʮͬс̶Xǽԇ4̨Mɧ 60֕֙Љ͒��ӻԝɓ8с̶ͬĢŰ֙šöсͬ

ƧĪ�ʥ¡¨ɷʗĩ�˸ĄўŇƧ˭ĩÌͬĢԴàЇ�ʥ֗IRPs֘ͬ 1.9« 3.5f105�

Ǐ�Ӗɠŝíѡ֙�̭ӻԝͬс̶Xǽԇ�Һ;ɓɆĢ˖ȈՆɸ֙Ģ˖єӕӌǆΛ̭ӻ

ԝ֙U͑ʂմͬ�ʥ;͂æс̶̨֙Љ̦҉ɷ�̭ӻԝȄΛ̭ӻԝ֙с̶ͬXǽԇͭՠ

ʊ�Һ� 

ʑɡѾ̣֙с̶ͬXǽԇ�ҺͬÝğԽŀ֙ÝƴěʥȲȹŽ©;УӠ͑͐ćՂ;ͩ

ƍ�Xǽԗ̇՚ʽϼ֙ɷӢȂ�˴͐ćγ̦˦ȽXҺłс̶ͬÝğ���ӟħѲŀ͐ʮ

ՙĮӼɷՆџѦ˞ͬď՛֙ЉħĄ/՞tƲʼϩŲ͹ԡͬԃс͐ʮ�֙Xǽ΅ϼíЙӢ

Ȃͬǋʛżʂ̣ěԆ�$ŵ�֙с̶ͬíŽ©Ǡ�ŵɷħѬ҉ƾ¬ȱʼ¬Ưƀс̶íӓ

ǠͬǄՐɸ֙ʂıʑͬ±Ƚď՛͖֙αЯɷс̶�ǽѻ͂ǍŽ©ͬ`ғ֙ӹƾ¬ȱʼ¬

																																																								
104 Abbott, Frederick M., Intellectual Property and Public Health: Meeting the Challenge of Sustainability 
(November 15, 2011). Global Health Programme Working Paper No. 7/2011; FSU College of Law, Public Law 
Research Paper No. 566. Available at SSRN: https://ssrn.com/abstract=1965458 or 
http://dx.doi.org/10.2139/ssrn.1965458ȌP.7 
105 Lu, Y., Hernandez, P., Abegunde, D., & Edejer, T. (2011). The world medicines situation 2011. Medicine 
expenditures. World Health Organization, Geneva. P.4.  



‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i  U

niv

ers
i t

y

	 49	

Ư ̦ǖџ3�с̶·ͩͬՙĮ�֙с̶íӓǠͬѬ҉¯ՆџЍ̧ħ�7ɦ÷�Խ̨ͷ

±ĢԴ�Ƅ̦˦úũс̶ͬíŽ©Ǡ֙Jɧ˅õɸ֙òĢ �ɥ҆ɟíŽ©Ǡͬџ˛֙

U�ʂ¼Ո˲֙;^ӥµɤХя͏ɗκͬƧё��ճV҃֙͛±Ԇџͬď՛Çȥ͇ьь

ʮͬµɤ՞Ĭ֙;ãòĢɷúǽѻõǰ˓ TRIPS ͬџ˛ʂմͬŽ©ʳ̈֙ŒõћсĄ

͏̶ȓюьʮͬåѠџ˛�ӓƨV֙Ѳŀ�ñ�ɥAĤ͂Ǎ�ύ¥ԡɧс̶�õɦՌͬ

Ž©֙��ˑeŽ©�ʊӅɹͬ«ʍɫ֙ЉӟЙʊəĩƷԜƛĵ́Ôʍ�Ѷ҉Јżӟ΢

ǩ˥Σ̣
ԜՉ�֗evergreen֘֙ħŽ©юҁ�֙
ԜՉ�ǰāзŽ©ȧʊ/ħȓю�

Ӡӫ�õͬŽ©ŵ͇Ďʮ́Űȓю֙ӥьӟ΢r˦ͬ�ñѾ̣ӟɷӰó�͐ć 
ͬ͏ă

Ӥʍμ͉��̨ЉŽ©с̶ͬ�ʥџ˓¦ŕŽ©с̶ͬӠ̲͑ʑ֗ Ɔɷšöс֘ӷџ

մ�ğ˅֙Œʛ�ñ͂Ǎʂŀͬс̶Ž©֙с̶�ʥƆʈϦȧħմʷ֙ӟƀс̶íӓǠ

Ąс̶·ͩӼ�ɷʊ©ͬƊՌ��(ĢŰ֙ WŒÖƯХ¼ȦŅ֙ ƀӟ�ͩƍђΒ"ԡ¢֙

b˄"Ž©˦;Ύ`Ž©̛ÅȻɨí;ʊə^ӥʂʊ©ɧΓʈͬµɤ֙ 7gż—(՞Ĭ

ͬс̶ǏíŽ©Ǡ�՛ξģ�ȴԪ֙ȄȽ�"с̶íŽ©Ǡͬʳ̈�ѲŀĢŰ˄ħbɕ

ȄЇǹџbɕŽ©˦֙VԨ¬ċ(с̶í;͂ǍŽ©֙7gǯџѦ˞ͬď՛ɷ֜ћс�

ñ�ɥæǍˣͥǰЅʊԨͬс̶Ž©֙ ;ŅԇͬΓʈȂʑ^ӥ7gСӁ©͇ͬ̕қ106� 

Խ̨ЃĢQ̣�͔сšƔʮͬց՚֙ ƀɧс̶Ž©ͬǖՔǠ÷VȜȧзƶ˧Еũͬ

ǴƯ֙Jɷӟeď՛ħ�7òĢY̨ȧϻħєѬ҉Х҆ɟ��ӟ΢Ү͞ƀɧƾ¬ȱʼͬ

ǄՐħɧ֙с̶Ž©Я�ɷǖՔŞħͬ֙ЉɷΓʈϠ#Ž©ʼ/ͬ՜Ŀϐ©֙¯ƾ¬ȱ

ʼQ̣ɔĞ˅Ւϐ©ͬȻɨ֙ίıվżʂ̣Φġ��ӫ͇2ħ�Щǩ˥�֙с̶4̨є

Ž©ʼȈ`ғ֙ ЉŽ©ʼӢȂͬմ�Хс̶ļɥ֙ áǄՐ"с̶íӓǠͬë�Ւʨ=
�

ʥíҜɎǠ�� 

																																																								
106 Ho, Cynthia M., Should All Drugs Be Patentable?: A Comparative Perspective (March 7, 2015). Vanderbilt 
Journal of Entertainment & Technology Law, Vol. 17, 2015; Loyola University Chicago School of Law 
Research Paper No. 2015-015. Available at SSRN: https://ssrn.com/abstract=2575147, P.297-298 
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֗%֘ �ʥͬíҜɎǠ 

͂ǍմҮԇıʑс̶ͬЙºƙϤєҏɳƀɧȈʊԟͩ�ĢŰͬѲŀtƲѪ¶Тԡ

Ԇџ�͇2�͔/éϏ�¡��ϼ�ʇıʑͬс̶֙Љƀɧͩƍ�ĢŰͬή/V҃֙с

̶ͬ�ʥɷ7gɷúЙǍ«ˣͥͬ˞ũǠğϖ�ħƚў֙Șåӌԑ͡˒с̶С 1997ƨ

;V�͸ħ��я͏ύϡ�ҦXϠ֙ӟɷտÅšöс͏͐ͬɗˣȒҌ֙ŢȂ»UǱ̋͡

ͬˌ+̃ͅÐ֙õɸ Ņƣ̃ƃNԩҦ͑ĄˣͥʶʈǠǲʞͬҦ͑��ʥ҇§ɸżšö

сƴ ¥Ɵ��֙ ӟҗѲŀȟ�Ѓ˱ĢŰЙłΎũ7gĢŰȈՆџͬȘӛӌԑ͡˒с̶

ͬ�ʥ�Ԩ֙ɳՠMɧ>P�eĢŰ͇ͬʊ�ʥ֗��ʥЙǏˑ/ˑƨ 5000Ѓ��ԧ

« 365Ѓ� �֘đչ԰Ģ�ȈU͑ͬȘӛӌԑ͡˒с̶�ʥɷĢԴ�ʇM�ʥ��֙ğ

�я͏ӻȱʼȘӛӌԑ͡˒с̶šöсͬӥé֙ UǍс̶�ʥԧ«ˑ/ˑƨϏ 277Ѓ�

107� 

Ž©ȺÁс̶�ʥ�̒֙ ͒˅͐͏ͬļɥĩL�Ѳ͏͐Ď¬ũ>PƛĵíЙȒɎͬ

�ʥ֙JЯ;ŵԴͬǩ˥ЉѨ֙͒ɧŽ©ҭ#͐ćƛĵͬӟ΢́Ôʼ֙�ʥƢƢʈҶӫ

e/Ȅη�ɦ8ˁ/íҜɎͬΡƯ108�ʊԚɧ˅֙MLEM с̶ħMɔ�Ą�θɔ�Ģ

Ű͂ǍŽ©`ғͬΡƯƀɧѦ˞̔ħͬıʑс̶͂æԵΑТԡԆџ�ğ̣ MLEM�ͬ

с̶ħ�͈��я͏͋ĸͬԆџǠ�ʊ�Ґ֙WHOȧϻʂɤ·Ψ;Ύũıʑс̶ɷú

4ç«Ž©`ғ֙;ʂʊəĩȨƁɗκȻɨ�Ύ`с̶͂æͬíЙǠ109� 

Q̣ԃͥճύԆџͬ�͋֙տÅсƞĄԃƞӴ�фɦʂմ�ʥͬŽ©Èó̶֙Љ;

��єŽ©Ѡкͬ¹ԇȄϠсӞǌʆ9֙ ɷǄՐс̶�ʥ֙ȹ¬�ǣǰ̒մͬɦ˦�

																																																								
107 WãƮ 103ȌP.140 
108 WãƮ 103ȌP.137 
109 WIPO, Patents and the WHO Model List of Essential Medicines (18th Edition): Clarifying the Debate on IP 

and Access., Retrieved March 3, 2017, from http://www.wipo.int/meetings/en/doc_details.jsp?doc_id=334438 
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��ëĿ֙�Ƃӻ¡ͬȂʑȹ¬í;Ӝӫс̶©ͰȄ`ԷѪ¶VťȂ֙WŒԨ¬`ԷĴ

ԎɸʈǏɤͬŽ©ˣͥɷúŵԴ��wͰфVѶE�˄ Œћс�ñʲɧɔæʂմͬ�ʥ

;ʇŅÈ©֙̕ɗƮ`ԷѪ¶ĄΛ/`Է�ñͬÁº¯ɷԧMԟɓ֙Çȥż`Ҧ`ȧħ

˹ҦЈíҜɎͬξģ��Λ̭ͬԃсΗ©Ѫ¶ ɷδ̯ƛĵͬ�ӻ¡֙ħЇǹŒPϦȧ

ó͉ͬс̶�ʥɸ֙�ǽǛ͗�ȈЙӢȂͬǄՐ110� 

 

��§ũХ҆ɟс̶�ʥó͉Ǡ�͹ԡğϖ 

ѶEс̶ͬ�ʥó͉Ǡ��ρĕ֙ ˓Ӆ�õĢŰͬс̶�ʥ ğ˅͹͛�ʊȪȅǠ֜

ŢgíЙє;�õ¹ԇӥьфɦĄÇј֙�͒ɧò΢�ʥȹ¬�`Է�әΠ�ԃͥϠ8

Ѫ͙θθÝğ֙ĢŰ�ӻ ǈՂ̹ũс̶ͬ�ʥ�Ә』�ʥͬ���eɦ˦ɷʟͽɗƮ

ħСƘͬȶұʮÂ�ɓ8ͬ�ʥ�ӟʵͬ�ʥíЙ̦˦̈ΎåɶΛ/˹Ҧƛĵ֙JТƃ

í;ȽX�eϴճȨʳ�Љ—(с̶֙ŒȘӛӌԑ͡˒с̶͇֙ħʊ�ԟͬɠɏư֙í

ȽXó͉ͬ�ʥҩѫ111� 

;Ƚմс̶íӓẠ̇̄ͷͬƁ÷ͬ��я͏ĥճѾ̣֙ ɼǸҝ͐ʼ`ғƾƯͬĹ¼ż

Ƚմсć�ʥ�ɼǸҝ͐ʼȧʊ/ͬƛĵĩLğ̣ʂԆџͬ`ғͷͬЉʂ¼ȽÏ�Ǐë

�eѥƯЉѨ֙żӠ͑Ďćδ̯֗generic competition֘ƻ�;±͒ͩҵ/�Ɓͬƛĵ֙

ͬΎŅŅԧM"с̶ͬ�ʥ̹֙¨ɷħŅԇͬӠ͑δ̯ƀȉӥ�ƛĵɸ�ʂՂͬɷ֙ƛ

ĵδ̯ʊ̦ɠͬϤ̝ğϖǖՔ¼;Їǹ֙���(˺ã�í΄ͬğϖ֙ğ˅Նџӥьo

ѱ֙ЉՕ̅ͬ̈ΎǠæ˞ɧoѱͬω̈Ư�WŒħƾŅͬ`ғ¬Ư�ƻӥͬɤс֙Ǐ�

7ıʑ͹õͬс̶ͬδ̯�ԲՁ֙ѻɤсͬԎČ˙ƧżТƃæ˞ɧ�eğϖ֜�ɷØU

ɷU͑əʛӅƼͬс̶֙ʆ9ćħŀŅΡƯ�í;ӭ«՞Iͬəʛ֝%ɷ͛ĩԃͥıΐ

ѱɨͬϝʱƀɧɤс̶íЙ͐͏տÅȄɷԤ˃ͬϝʱ֞µƸ�eí;̈ΎĩѦԄӟ(

																																																								
110 WãƮ 49ȌP.129-130 
111 WãƮ 49ȌP.134-135 
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ğϖͬϤ̝ʴĬɷ͹͛�ɵͬ112� 

ɪ̨ħС͒�Ѕƛĵ��֙ȹ¬ХȲȿĎćͬ�ʥɷ�ՒĠՂͬ>Â֙ƾ¬ȱʼ¬

Ư©͑Ӡ͑δ̯ƀ�ʥ҆ȹ̹ͬǠ֙żԝʺԧM֙ƻӥɤͬδ̯ƀȉ֙Q̣ƿǠ҆ɟс

̶XϠͬȻɨ֙Ύŵ�ʊŞħͬǖџǠ� 

 

η%ν� ��я͏ɗκХ TRIPSʨϏ 

џѦԄ TRIPS ǖՔǏʨɡ�ͩ֙ǝЇʨɡͬ͑ѷХǰ˻�̣"ѦԄ
��я͏�

�ѷ֙ ǖՔ�;Ϧ ϑʨϏ˦�Ϗη 31ʨQ̣Yɏ֙ Ǐ��ɡà̩ʨϏ�ͷͬãŧɭ�

ӟՒÝ¯ħ WTO Y TRIPS rȂͬη�=̯γѦ˞ʧW֙ Ɔɷ 1997 ƨͬ India 

Mailbox-U.S.ʧ�֙єŽŰƂϜȈΎί113֙Ѿ̣ǽը�Їǹ
��я͏��ѷħ�Щŝ

��ͬɺӠǰ˻֙Jŝ��ͬ
��я͏��ѷӫɧʴϊ�̂ɸ֙¯ǽѻĞӫ՚ʟͽ

TRIPS ʨϏ֙”ɏʨϏ��ɡ;ã TRIPS ͬͷͬѦԄ114�Y˅ɦƺӥь֙TRIPS ȈѾ

ũͬ
��я͏$=�֙ ǽɷƁУĢŰͬϩǟ̽ǴȄğΈĻĢŰͬΓʈϤ̝Η©ЉТԡ

Ԇџͬǩǁ� 

̨Љ֙ʔĈŬѨ�Ԇ͓��ʾƾ҆" TRIPS �Ȉђӭͬ�nѤǚ֜ØU��©Ͱ

ʊ�ԆџǠ֙TRIPS ʇϛͷʳ4ɷº˛^ӥɼǸҝ͐ʼͬ`ғ�ğ˅֙ŽŰƂϜ”ɏ

TRIPSͬͷͬ֙Ѿũ TRIPSʨɡ�ͬ
��я͏$=�֙ ǽԨϲѦԄ̣
˴ь͡�� 

ʇǋ֙ ”ɏWHOθĢԴя͏Ϝ϶ͬǰѡ֙ Їԇͷ±
˴ь͡��Μš̹ǒãWś֙

Ѿ̣Œʛ—Ģͬ/éΪ̨Ǩʊƃѡͬ͠͡��͡/ǟӡĹ¼֙ ¯˅���я͏$=żζ

ó
˴ь͡�ͬũЅ֙ӥЉǍ;Ӱ͑ TRIPS�ӟ�ѦԄʇԆџͬҞ̈́ɷȨ�
˴ь͡ɷ

																																																								
112 WãƮ 49ȌP.134-135 
113 ABBOTT, F. (2009). TRIPS Dispute Settlement Decisions. [online] Available at: 
http://www.ictsd.org/downloads/2009/10/abbott_trips_dsu.pdf [Accessed 12 Mar. 2017]. 
114 Murthy, D. (2001). The future of compulsory licensing: deciphering the Doha Declaration on the TRIPS 
Agreement and public health. Am. U. Int'l L. Rev., 17, P.1327-1330. 
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͠͡�ͬРɸĹ¼�֙ ğ˅”ɏƾ¬ȱʼћӢЉ͑ɧѦ˞ӟ�˴ьͬ͡сć żɷРɸ

Ǡͬ�ӟ�ϝʛζó TRIPSͬωΕ֙ƑɧŽ©`ғє�ѲͬWĿ115� 

 

��ƀɧ TRIPSη 31ʨ��֗31bis֘¬ƯͬѦʙ 

Ѽϙ¡ʙ TRIPS Ñũη 30 ʨĄη 31 ʨǋí͇ͩ֙ЯY̩͇ʊʨɡѦԄ֙ͩƍ�

ĢŰȈЙӳɊͬ֙ʊ©ɧ7gѦ˞��я͏ď՛ͬɦƺ֙żդçԨ¬ЉάΑՂь֙ƅ�

ɷη 31ʨ(f)ˁѢũƾ¬ȱʼс̶|ЙȽX͛ĩU͑֙żUӥéƾ¬ȱʼс̶ͬ˦Ǌա

ԷҖǍƖŅ֙ɧɷbɕ TRIPSÑҒẠ̑ЙłĹӥͩƍ�ĢŰ©Ͱʇőͬɦƺ� 

TRIPS 31bisb˄ʧՠ̨ɕĒ"ƚў��Ģ�ÖƯĄ�7ɤЦϤ̝ճ�šöс͏͐

Ďͬ�éʶʈ֙ ѻb˄ʧíƶ˧ǽ͑ɧȈʊ
Ѧ˞��я͏ď՛ȈՆͬћсьʮ͐ć�֙

ЉˠʊԨ¬ՆӰ͑ɧĢŰϩǟǩ˥Ȅ̹ũ͠͡Ȅс̶�ğ˅֙ӟ�ʶ¬żU>PˠʊС

՝ɖʪ̹ʼͬĢŰí;Ֆͩ�Ȉ�Й͏͐ͬс̶ƾ¬ȱʼ֙ ӥЉǏ>P՝ǰÑ¾ŢͬĢ

Űӥé�Œʛǋ�eĢŰͩ�η%eƾ¬ȱʼ֙�;�7ɦƺӲţ̹ũͬѵ�ĄÇјʨ

=֙¯ØU�ζó TRIPSÑũη 31ʨ fˁͬѢũ֙ ť�í;�é�XǽʊՆџͬĢ

Űс̶116� 

Jɷ 31bis ʑӁͬѢũ4ʊʴϊĩơ֙ħ�Ԧ=�ԡɧћс͐ʮͬѶEљ117ђɳ֜


ŒʛΎũћӢЙºƙϤҺ;̎ҺʈĉͬՆ˛֙˅ύϡż��Ӱ͑��JɷѶE�ˠʊ

Ƚ«͒҄˞ũЙºɷúҺł֙ ˠʊѢũӰ͑ͬΡƬ�ɪ̨ӥéĢʑӁƆ˞ũ"Йº�

Һ֙Љ TRIPS ͉$ʈ¯̦ʼŶʟӟ�˞ũ֙Ȉ;ó͉ͬѦԄɷ֙ӥéĢǽѻЙѶEћ

сЙº֙�Йr�ћсЙºͬ˞ũ�ʊԚɧˑe͐ćϼ�Ȅ�ҺͬЙºՔe¨Ѿũ֙�

�Ֆͩƾ¬ȱʼVӥéȨũɠԇͬȈՆԃсć 
֙ћсЙºƙϤҺł�ͬΎѾ�ʈǄՐ

																																																								
115 WãƮ 114ȌP.1331-1332 
116 Reichman, J. H. (2009). Comment: compulsory licensing of patented pharmaceutical inventions: evaluating 
the options. The Journal of Law, Medicine & Ethics, 37(2), P.250.  
117 ƣǦ#�ȌAPPENDIX TO THE ANNEX TO THE TRIPS AGREEMENTȎAssessment of Manufacturing 
Capacities in the Pharmaceutical Sector 
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ύϡʏVϺϻƀ�7U͑сćŵɨƾ¬ȱʼ118� 

Ԫ˅�Ŀ֙ØUĢŰbɕ˦Ǌ֙�Ѳƾ¬ȱʼс̶�é֙4̨Şħ�(ěԆͬԵΑ

џ�ʋ�ƀɧ�eƝʌӥéŽ©с̶ͬĢŰ֙7gǖՔɷ
óʥͬӥéȂĉ119�֙ ũЅ

ɷ>Pʇ�ͩӭĢŰͬȂĉ֙ȄЈƙϤӠ΄ TRIPS ͉$ʈȋλU͑ѻύϡQ̣ӥéĎ

ͬȂĉ�ħӥé�±֙ζóʨ=ͬӥéȂĉǖՔΎѾ�ϼ�ҺłͬћӢЙº֙�ʈӲţ

̈¯֝ ŢӷǖՔ�ճӠ΄ TRIPS͉$ʈȈՆ͐ćͬöΣ;ãՕʍɠԇ֙ ѻaǥżħWTO

ϧՑ��ԟͩƜ�ӥéĢӷџՌР�7ԡÕ�ը�֙�éĢǖՔbɕ�˦Ǌ֙ȊЙŵɨ

�éŽ©сćͬƾ¬ȱʼ֝ȸз֙ĢŰǖՔʊ՝ǰ�éšöсͬћӢĎ̨֝ǋ֙�éĢ

ǖՔͩƜ�e̾Գͬƾ¬ȱʼ;|ȽX
Նџͬɠԇ�V̎ҺՆ˛֝�éͬ͐ćǖՔӠ

ӫ
̹ũͬʳτȄʳѮ�Ȅʊ
ɳΎʳҐ�֝ ħӟ(ɳՠͬÇј̶ćíЙ�é�±֙ћ

ӢĎǖՔħϧΰ�ƽҧΎ¢ͬɠԇ֙;ã>Pՠз̹ͬվ֝ʇǋ֙�éȂĉĢǖՔ�ճ

Ӡ΄ѲíћӢͬ TRIPS͉$ʈ120�ӟ(ɷ 31bisʑӁͬԨ¬֙ħʑɡηĝβͶŤӭХ¼

ȦŅͬʧW�֙żʈ҃ɳʂŀ͒ɧʑĢ˦ħ 31bis �Ŀá՜ĿĹ¼ͬџ˛֙UǍ 31bis

ħŵь�ŹˆՂь�;�΢΢Ýğ֙ӼUǍ 31bisƀɧс̶í͑ǠͬȽÏ֙ӯƂɧ͛¦

Ĺѩɸͬʍͺ� 

 

%�ĢԴҹÄ֜WHO�WIPOХWTOͬ�ɦѥº 

�͔я͏Ϝ϶֗WHO֘֙ �͔΄Ґ͐ʼϜ϶֗WIPO֘Ą�͔ҨɵϜ϶֗WTO֘õ

																																																								
118 WãƮ 40ȌP.29 
119 1. For the purposes of this Decision: (a)Ȋňȋ (b) “eligible importing Member” means any least-developed 
country Member, and any other Member that has made a notification to the Council for TRIPS of its intention to 
use the system as an importer, it being understood that a Member may notify at any time that it will use the 
system in whole or in a limited way, for example only in the case of a national emergency or other 
circumstances of extreme urgency or in cases of public non-commercial use. It is noted that some Members will 
not use the system set out in this Decision as importing Members and that some other Members have stated that, 
if they use the system, it would be in no more than situations of national emergency or other circumstances of 
extreme urgency.Ȋäƌ Implementation of paragraph 6 of the Doha Declaration on the TRIPS Agreement and 
public healthȋ 
120 Ho, C. M., (2007), A New World Order for Addressing Patent Rights and Public Health. Chicago-Kent Law 
Review, 82(3), 1492-1493 
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ħɫ�͍֙�ĩ͉LϾΤʯĩ^ӥ"ΝʃфȂĉ�Ԡͬ,˴֙��ʊ¾ɧլɫ�͍ͬ�

͈Ŀ,Uĥǅ˅ÑĎ�õʵ֙ӟ(ʶʱ̹ͬѲАЙ ɷ��я͏ĄɼǸҝ͐ʼɗκͬ,

Ëվ̣֙�͈с̶ɗκʏVҹÄͬѢ¶ȽX"�eó͉ͬÑ҆�Ǖ� 

2013ƨ 2ʉ֙ WHO֙WIPOĄWTOΝʃф�õͩƜ"�^ӥԃͥȓюĄµɤ֜

��я͏֙ɼǸҝ͐ʼХҨɵ�Ԡͬ,âվ	֗ áΣ
�Ӹ·Ψ�֘�ěʥЉѨ֙�Ӹ·

ΨΦũ�įьЪő֙ħԡɧ��я͏ã�ХɼǸҝ͐ʼ֗IP �֘µɤĄс̶ӓ͑ͬ�͈

ƀѺ�֙·Ψ˻кͬξģӪã�͈�̨Љ֙͒ɧ�ӸʶʱͬΝʃф�õȒѾ"WIPO֙

WTO Ą WHO ȂĉĢõǰͬĢԴѢ¯��wͬɳΎǠĄ�ħͬՈ˲Ǡ֙�ΡƯĄ˿Ư

Ψα̣P֙ʏVáʈŒPͩƍ֙ɷ̹¨nǍ˫ǰͬӻ¡121� 

͇2�͈ͬ��я͏$Â֙˄фɧ�e͹&ȷ˛Ƨёվͬɸ®֙ĢŰί˦ʶԡĄմ

Ə�͸ħęѸ¬ũĄŵɨ��я͏ХɼǸҝ͐ʼԡ]ͬ
ʆ9�ɦʧ֙�ɦՌɷ̣"ŵ

͇ǨЈĄΓÌͬՆ˛֙ë�ɦՌɷſȑ��я͏ĄĎʮ�Ԡʂ¼/ǠÈͬƧё��Ӹ·

Ψ̣ɼҝʼ�/ʼХ©ͰԻĥȽX"ʂ̣ϙϯͬĢԴ˦Ǌ•ʜѤվ֙íЙʊ¾ɧϮѦ�

ó͉ͬ˦ǊȄϤ̝¬ѕŘК� 


�Ӹ·Ψ�ͬ�џҞ̈́��ɷѬ҉ɗƮU͑Ąƾ¬ȱʼ�ѻ·Ψƾ҆֙ƾ¬ȱʼ

ͬí͑Ạ̇̄ɗƮĄћс�ñ�Ԡͬ�ʥÑĎȽX"ıΐ֙ ƍ͇"ӠӫѢӴŽ©Vȝ¬�

ó͉ũ�ͬíЙǠ�
�Ӹ·Ψ�Ȩ�֙ ƾ¬ȱʼìЙ͑ɧѦ˞ϩǟǩ˥ɷ
Ԕ҂ʰǚ�֙

Ţ˺ã TRIPS ÑũĄʔĈŬѨȈ˻кͬıΐ֙ѻÑũΎѾƾ¬ȱʼí;͒ɗƮСьӳ

Ɋ�ŢӷȨ�֙ɗƮU͑Ąϩǟǩ˥֙ɷíįьƾ¬ȱʼͬ���eԆџ�˞ʨ=֙ë

Ŀƾ¬ȱʼ íQ̣åδ̯Ȼɨ� 

ӟՒ·ΨӷàЇ" TRIPS 31bisη 6ՒȽ«ͬѦ˞ɦʧ֜ƾ¬ȱʼ�éѲí��Ӹ

																																																								
121 Abbott, Frederick M., Review: The Trilateral Study on Health, Intellectual Property, and Trade: The Virtue 
in Paving a Cleared Roadway (June 7, 2013). Journal of International Economic Law, Vol. 16, No. 2, Pgs. 
493-503 (Oxford University Press 2013). Available at SSRN: https://ssrn.com/abstract=2276641ȌP.493-494 
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·Ψҏŵ֙ η6ՒͬѦ˞ɦʧӰ͑ɧћсьʮͬȈʊ͐ć֙ Љ�ɷìʊӻ¡՞ĬͬĎć�

ħ 31bisŷ� TRIPS�ǋ֙ʊ(WTOȂĉҮ͞ѻѦ˞ɦʧɷúʊə֙�ӫͷ±̣˃Y

̨ǈՂǍ�ϝ҉֙ğ̣U͑˅ՒѦ˞ɦʧͬŵԴʧW4̨Ňƃ֙òĢ �ˠʊѾ;ĩį

ьӟՒ˞Ғ122�ӟħƾ¬ȱʼՙĮХс̶ӓ͑Ǡͬ·Ѭ�֙4ɷ�ՒnǍȺьХѬ҉ͬ

ɦʧ� 

 

η�ν� ƾ¬ȱʼ¬Ưƀ��я͏ɗκͬǄՐ 

��tƲʼQ̣ıʑ/ʼ 

/ʼď՛̣ŶҒ��я͏Ąс̶æǍď՛ɸȈՆǝϗͬԆџ˦ǊĄɗκѤվ�ĢԴ

ІǷ˦ĄĢԴ/ʼʨϏȈΎũͬĢԴ/ʼ˦֙҅#òĢ�ʊϏʕºͬЅÂ���͔я͏

Ϝ϶βΡ	֗The WHO Constitution ɷ֘ɳɡѮӆtƲʼQ̣ıʑ/ʼͬη�?ĢԴʨϏ֙

Ѣũ
.ʊíӭ«ͬʇմtƲʳ̈ɷˑe/ͬıʑʼ©��֙�¡΢ɩ֙ŧɜ֙ɗˣa

<֙Ϥ̝ȄΓʈʨ=��˅ǋ֙tƲʼ ħ�ύ¥ͬĢԴʨϏ�֙Վġ�̣ĢԴ/ʼύ

ϡ“Ǖџϖ��ͬĩL�Ţɷ 1948ƨӠӫͬ��͔/ʼŬѨ	�1966ƨ�Ϥ̝֙Γʈ֙

ɡÈʼ©ĢԴ�Ϗ	;ãÌĮ/ʼɡʃĄѲŀĢŰǻ˦ͬ�ӻ¡�« 2009 ƨ֙135 e

ĢŰħ�ĢŰǻ˦�ϑ�"tƲʼ�Ţõɸ ɷWHOɟճͷʳͬıΐ֙Øη 1ʨȈΒ


ͳíЙ̣Ȉʊ/ŵ͇մtƲ˙Ƨ��Љ 1978ƨӠӫͬ�ԥȟʎĤŬѨ	̣Ѧ˞�Щԃ

ͥύϡ�Ƨθͬǩǁ֙ȽX"�ʂ¼�͈Èͬѣѥ֙ż
ŵ͇íӭ«ʇմtƲ˙ƧͬΓ

ʈƏՌ�Х
͂Ǎıʑс̶�ЎϷҵV123�2013ƨWHO�WIPOХWTOͬ
�Ӹ·

Ψ��֙WHOƾ҆e/ħ��я͏$Â�ͬ�ǕĩL֙�WIPOĄWTOӼȒѾ֙µ

																																																								
122 WãƮ 121ȌP.498-499 
123 Bartels, H. G., Beyer, P., Kampf, R., Krattiger, A., Mirza, Z., Taubman, A., & Watal, J. Promoting access to 
medical technologies and innovation. Intersections between public health intellectual property and trade., 2012 
World Health Organization, World Intellectual Property Organization and World Trade Organization., P.41. 
(2013) 
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ɤͬʇϛͷʳɷɕĒe/ͬ͏˲֙ЉՊҰæ©̕�ӟՒ·Ψż/ʼͬLϾȽɖ«·ΨХ

µɤͬ±Ռ֙ƾ҆ŢÝ�Ø͹͛ԆџìɷǆǆєǛѣͬĩL֙ЉӟħȃgѬ҉с̶ӓ͑

ʼХŽ©ʼѐΪɸ֙ɷǖՔ��Ŷѣͬ”ʑ±Ƚ� 

 

%�с̶íӓǠͬ��я͏ɗκĢԴҹÄХòĢЇԇ 

֗�֘�͔òĢȽXıʑс̶ˣͥͬՆ˛ХƗ《 


�Ӹ·Ψ�h Ӗ"�͈��я͏͋ĸħ͠͡ҜɎ�ç«ͬȪȅ֙�Ύũ"ȽXı

ʑс̶ˣͥͬ�џƗ《�·ΨĴþVС
�яϜ϶΄Ґ͐ʼ֙µɤХ��я͏ŗĉʈ

֗WHO Commission on Intellectual Property Rights, Innovation and Public Health֙

CIPIH �֘֙ ¡¨·Ψ�΢�õ՞Ĭͬ͠͡ҜɎ֜η�՞
�џħƙԟͩĢŰɺӪ�֙ η

%՞
ħƙԟͩĢŰĄԟͩ�ĢŰͭɺӪ�Ąη�՞
�џħͩƍ�ĢŰɺӪŞħ��

µɤҩԈʇŅͬƗ《ħɧη�՞֙͠͡ØȈҍͬ
єǛѣ�֗͠͡Neglected diseases֘֙

·Ψ˫ǰ«ԉƀη�՞Ĭͬ͠͡ҩԈĄ�7՞Ĭ͹Ӆ�ʊɳՠͬƗ͚� 

ԟͩ�ĢŰ͒ɧ��я͏ʨ=ãϤ̝ͩƍ̽˥ͬԨ¬֙ƀɧс̶ͬՆ˛ʂմ֙Jǆ

ǆ ʂՂæǍ�ʊԚɧ˅֙ԟͩ�ĢŰͬŽ©ɗκ-͹ƀŸյ֙ЉӟƢƢʈӱç«「Ģ

сƴã�ЗǋͬƙԟͩĢŰɗƮȐѶ��ӫǏë�ɦՌVͽ֙Ž©`ғʍ�ͬс̶Ąԟ

ͩ�ĢŰՆ˛ͬс̶΢՞ͬԆ͝ΡƯ�ŵ��ŀ�Ǐ 2011 ƨ« 2016 ƨ֙FDA ˑƨȐ

��ƛͬс̶ɠԇϏħ%ÍТ�Íʵ֙��;Șͦс̶OŅŧ֙Ǖыμ͠͡ĄГ̢͑с

 ɷ̬ԝ͐ć֙ŏǠ͑с¯ӝˆț՚124�Jɷƀɧԟͩ�ĢŰЉѨ֙7gʂՆџͬɷє

Ǜѣ̬ͬơ֗͠͡Neglected tropical diseases֘͑с�”ɏWHOͬĴþՠΒ֙Պ˱ãȟ

�Ѓ˱θĢɷ˅՞ͬ͠͡ŅĬ͟Ì125֙Ž©¬ƯͬտÅə͑ħӟՙĮəʛǑƼ֙Œʛӫ

																																																								
124 FDA (n.d.). New Drugs at FDA: CDER's New Molecular Entities and New Therapeutic Biological Products. 
Retrieved March 10, 2017, from 
https://www.fda.gov/Drugs/DevelopmentApprovalProcess/DrugInnovation/default.htm 
125 WHO. (n.d.). Neglected tropical diseases. Retrieved March 10, 2017, from 
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ɧěʥ֙åЉƀс̶íӓǠͬȽÏӢȂԤΑ��ӫ
�Ӹ·Ψ�љ ͇ͩ֙ԟͩ�ĢŰ

ХƙԟͩĢŰ͹õ֙ọ̃ѲŀՊxʞǠ͠͡ȈĠɒ֙Çȥ˘ē�ͦ͢��Ǖ͡�ϋƉ͡

Ą�7֙͠͡�͈��я͏Ѧ˞ɦʧ�ǽѻԨϲɧ̾Ϋͬ͠͡ξģ� 

 

֗%֘ɗƮͬѥЬ֜ȽX/˖ȈՆͬԃͥʋÂʹȹã^ӥс̶íӓǠͬȽÏ 

ɗƮħсćҨɵɦՌʊ�e�џͬ©Ͱ֜η�eɷ`ғĄ^ӥ��я͏ͬ©Ͱ֙�

�Çȥ̣�˖ȽXՕԣ�ѴɥĄˣͥ͠͡ȈՆͬ�ύ¥͐ć��%ɷȽÏϤ̝Η©֙Ç

ȥ^ӥͩƍĄƆʮ� 

�я©ͰХϤ̝Η©�e©Ͱǆǆɷ͹Ӈ͹Ȃͬ֙ �μŢgħ—(ǩ˥�íЙʈͩ

͏ѐΪ�˞ κЈĄʹμЈħ��я͏ՙĮʇĠՂͬ>Â��\ɷ̣��я͏ĄĎʮ©Ͱ

�Ԡȑ«Ӱ͛ͬƧёվ�ŒPħĎʮ©ͰĄ��я͏©Ͱ�Ԡ֙Ȅħ͛±ĄʏV/éͬ

tƲ�ԠµӢʇSƧё֙ͷ±4̨ˠʊєɺӪȸçͬʴƺ�ȈʊĢŰħ>PͩƍԱːĄ

>P/é̹ǒͬǩ˥�֙Ӽ¿ºęѸ̣��˖ȽXʇőͬ`tʋÂ�ġ̨ʊ(ĢŰƙϤ

ԟͩ�˓�7ĢŰʂʊəͬΡƬ֙Jɷ͒ɧĢŰħҝɗҩ̇Ą͠͡ʴƺ֗ıɧ̭ե֙Ɣ

Qʨ=֙˘jĄĩ͉θɦՌ֘ɦՌƗ͚ǈŅ֙Ȉ;ˠʊ�eʴƺí;õɸ̣ˑeĢŰµ

ӢʇSѦ˞ɦʧ��ӫ4̨ʊɗƮU͑ҨɵĄʹμƔ�V^ӥ̹¨ӰóĢ�ʨ=ͬɗκ�

ŒPΎũ�ʊəĩU͑ӟ(Ɣ�ɷ��я͏ɗκͬԆџ�˻126� 

Ԛɧ�яϜ϶ƾ̤տÅòĢɗƮȶæ;ĢỤ̋�Ɓͬс̶ɗκ֙ ;¬ũЙ̎Һ�΀

с̶Ն˛ͬȅ͗֙òĢը�џΎũɷúŞħӟʵͬɗκ֙ğ̣ӟɷAʮȽX͹ԡaǥͬ

ıΐ֙ɦЙ¬ũӥ�ˆͬͩƍѢ¶�͂æс̶͏͐ͬɠɏ͹͛Ԇџ֙�eĢŰͬ͏͐ɠ

ɏӠƢ͒ĎʮӻԝȄҨɵӻԝϭ¬֙ӥéс̶ͬɠɏ¯͒˸ԡӻԝɔԻ֙�͒ҨɵӻȄ

																																																																																																																																																																												
http://www.who.int/gho/neglected_diseases/en/ 
 
126 WãƮ 49ȌP.117  
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ҝɗӻĴþ�ӟ(ɠɏҩɢӠƢ͒ћӢĎũʍȽ,ϠɗƮŶʟͬĴþЉV֙ í;ǏΠ

ɔѮԑĄ�7ɔ�Ĵþ͂Ǎ�òĢɗƮħɔԻ�Ĵþс̶͏͐ɠɏͬΡƯ�ʊǈŅƗ͚֙

մƯƔʮÈͬϤ̝ճħӟ=$�Эʂŀͬҩ̇֙Љħԟͩ�ĢŰ֙æǍ͏͐ɠɏ¯Ӆ̣

ĠՂ�ƀԟͩ�ĢŰV҃֙ԆџͬћсAʮɠԇíЙǈƃ֙ğ˅íЇǹ;͹ƀӅMͬȂ

ʑӥьТƃ�ʾͬ¦ˆ҆ʟ�æǍӟ(ɠɏǋ֙í;ΎũɗƮħћс͹ԡ·ΨĄԟͩɦ

Ռͬɓ�OĢ�͏͐ϴn֗GDP֘ͬͫ¡˓֙ȄÔɗƮ·ͩՕλͬͫ¡˓֙ӟ(ɠnƀ

ɧĢŰʏVħсćɗκ�ͬӥ�ˆѢ¶֙�ʊ͹͛ԆџͬǰЅ127� 

Љƾ¬ȱʼ¬Ưħӟɟe·ΨХϦȧс̶íӓǠͬӫΡ�֙ í;Q̣Ž©˦ͬ“Ǖ

ϜȂӻ¡֙ӟʊ¾ɧɕĒŽ©ƀ��я͏Ȉ͐͏ͬ̔ħ΅ʍěԁǋʛ�ØUʇǋˠʊՖ

ͩƾ¬ȱʼ֙ӟՒ¬Ư4ЙẠ̑ɗƮħХŽ©ȧʊ/ӥь�ʥ҇§ɸͬŘКƔ��Ž©

ȧʊ/΄Ӭ֙ŒʛˠʊӭȂÑҒ֙ɗƮí;÷СƘȄ�ȒÇĎ֗U͑�ɗƮU͑
ͬѲ

íҏ֘ȄΛ/ͬ͛$ɦϠ#ƾ¬ȱʼ�ğ̣ɉʊŵɨƾ¬ȱʼͬíЙǠ֙Һ;UŽ©ȧ

ʊ/ħ҇§ɸԧM�ʥ� 

ħĢԴ�֙ƾ¬ȱʼǆǆʊ̯Ғ֙ğ̣Ž©ȧʊ/ȈħĢí;ǏŽ©ȱʼ/ͬɔ�

�͂Ǎ©Ͱ֙ƀՆџƾ¬ȱʼͬĢŰՌРͬĠՂ¯�ѡǍǲЦҸ�ӟUǍƾ¬ȱʼʧ=

�ͬƀȘԾɦǆǆ�||ɷɗƮƀAʮ֙ ʊíЙȽÏТ«ĢŰƀĢŰͬƏϔ128��ӫ

ɗƮƀɧ^ӥсćíӓǠȈ՝ǰ8�ͬ¿º֙ ØUħọ̃ͩƍ�ĢŰͬɗƮ�Ԡ ՘ʊ

¡ˈ�WŒԚɧҩ̇͹ƀΟϼ֙ɗƮ՝ǰ�Ռ̣�΀ȽXс̶Ė֞ɗƮɷú՝ǰԨ¬ӂ

Ҧԟɓ̣֙��я͏ȽXҝɗɓȧ֞ͷ±Vͽ֙ƀɧ͹͛ŀͬԟͩ�ĢŰV҃֙ØUì

ɷšöсͬ�ʥ֙ɗƮџΎ`с̶ͬXǽӼíЙɷ�¢ŵԴͬǯʌ�ȈʊĢŰͬՕλԨ

¬Ϡ「Ģћс�ñơVԧ�ͬĺº֙ŵԴ�֙�ʥμ¬¬Ưí;;
�Ԩ�ʥ�V͂Ǎ

с̶Xǽ֙ŵ͇ƾ¬ȱʼͬ՞I»Й֙��íЙєѣ̣˓ƾ¬ȱʼZ�Ǡʂƃͬʆ9¬

																																																								
127 WãƮ 49ȌP.135-136 
128 WãƮ 49ȌP.131 
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Ư�TRIPS�ˠʊѦ˞ȄԤΑ�ʥμ¬¬ƯͬөQ֙ЧWЉѨ֙ħ˂˱֙ɗƮϤƢƦՕ

ƛĵ�ʥ֙ƁУħ˂˱ԎČͬÝƴс̶�ʥɷЃĢõ΢с̶�ʥͬ�Ð�ԟͩ�ĢŰ 

õʵӼħȶæьÁ;ʍЙżсć�ʥȹ¬ħó͉ȄíҜɎͬԨƯ�129� 

 

֗�֘MƯԟͩĢŰͬŽ©ʼҙ�ХƧьӊ�ͬЇԇ 

1. ĢԴЋͳ 

ȈҍŽ©Ћͳ֗ patent  exhaustion֙ ȄΣ̣η�ʾҡČÝ¯ t֙he first-sale doctrine)֙

ɷȨŽ©ʼ/ͬȴ7ʼ©֙�ãɧϤó˦�ʏԦʨ=�ҡČǋͬŽ©Ďć֙ó˦ұǍŽ

©ĎćЈ֙�҉ɷǏŽ©ʼ/СӁȄ͂ǍŽ©ʼ/ó˦ȱʼ�єȱʼ/фұǍ֙�U͑

Ȅ�ҡČ�ь̣֙Ž©ʼ/Ī̦ʼӫď130�Ž©Ћͳͬη�΢Ǵʵ̣
ĢԴЋͳ�֙ ]

ȨŽ©ʼ/ȄϤ�ȱʼ�/̦֙҉ħĢ�ȄĢĿη�ʾԎČǋ֙�ɝƜʼØ͑ͳ�η%

΢Ǵʵ֙ØĢԴЋͳ¬Ưͬʆ9ɦʧ֙ɷ
Ģ�Ћͳ�¬Ư֙”ɏѻ¬Ư֙η�Ȑȱʼ

ԎČͬŽ©͐ć|ħ�ČĢŰЋͳʼ©֙ӟǰāзŒʛӥéĢєŽ©`ғȈѠк֙¯í

Й̦˦Ƨьӊ�ӟՒ͐ć�η�΢Ž©ЋͳͬǴʵӳɊ¯ɷ
ÌĮЋͳ�֜ ÌĮԻĥ�

>PĢŰƛĵ�ͬŽ©͐ćżєѣ̣ƙħѻԻĥͬȈʊȂĉĢ�U͑Ž©֙ ǏЉUѻÌ

ĮԻĥ�ͬȂĉЙ͂ǍʇM�ͬ͐ć� 

;��΢Ž©ЋͳͬǴʵòʊɓȧЈ֙Љ��
ĢԴЋͳ�¬ƯͬɓȧЈѾ̣֙�

ɬ͐ćħ�͔>Pĩɦó˦ԎČ֙ƆǽѻżŽ©ʼ©ѣ̣Ћͳ֙ӟǰāзØUӟՒ͐ć

ħη%eĢŰç«Ž©`ғ֙ ǽѻ�Ѳ�Ƨьӊ�«ѻη%eĢŰ�͒ɧĢԴЋͳʊ

¾ɧ;ʇM�ʥӥь�͈ȶұ֙ğ˅ԟͩ�ĢŰɗƮŀȶь˅΢ʴƺ131� 

 

																																																								
129 WãƮ 104ȌP.13 
130 Ąď�ȌƷ§Sƈœ-�4ĸ§SėSŉŇőiVȌşÜĦÄǎĈȌ19(8)ȌP.25Ȍ2007 
131 WãƮ 49ȌP.132 
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2. Ž©с̶Ƨьӊ�ͬíьǠ 

Ȉҍͬšöс֗generic drugs֘֙ �ЩɷȨ》Ž©сȂ¡͹õ�сə͹õͬс��V

̇íЙʊ�΢֜��Ž©сƙϤӫ"Ž©ʍԨ֙�7ћс�ñí͑ʇMȂʑ͏͐֙ɘс

̶�ʥљ�ûŽ©ͬҦ͑֙ ìåɶ"͏͐ĄьԎȂʑ�%�ЯʊͬĢŰ�`ғ͹ԡŽ©֙

ѻĢŰͬћсƴ í;͏͐���ζóWTOХƾ¬ȱʼʊԡͬѢũ֙ħŽ©«ʍ±í

Ƚɮ͏͐šöс132�Љ�ʥӯMɧÝƴсͬšöс֙ɷMƯԟͩХԟͩ�ĢŰ͂æс̶

ͬ�џV̇� 

ħ TRIPS ÑĎɸʍ֙ãǋϻͬʔĈŬѨ֙ƀɧMԟͩĢŰͬ�ĢŽ©˦¬џ˛ͭ

̣ӅŸյͬʳ̈֙Ý� TRIPSη 65ʨη 2ˁ֙Ϡ#ԟͩ�ĢŰ« 2005ƨ;±ͬϮѐ

ʍ֙ʊÍƨͬʍԠí;�͑`ғŽ©֙ǋϻͬʔĈŬѨ֙¯ƀMƯԟͩĢŰ֙�Ѳ�ż

ƀԃсćŽ©ͬ`ғ֙ƷϮ« 2016ƨ 1ʉ�JɷŅŀɠMƯԟͩĢŰ֙СĢ͏͐с̶

ͬЙºYШ�Һ֙ǏĿĢӥé4ɷ7g͂æс̶ͬԆџӞǌ� 

ͩƍ�ĢŰƝʌЙ;Ƨьӊ�ͬɦƺǏĢĿ͂æс̶֙ŵь�ŕϛʊ�ƃĠɒ�Ƨ

ьӊ�ͬıʑʰǚʊ̯Ғ֙͛ɸħ TRIPS ÑҒħη 6 ʨ͕��eʏѦ˞ͬ̏˯֜ɗƮ

í;�õͬɦƺѦ˞Ƨьӊ�ď՛֙ �Նџ;õʵͬɦƺƀǇò΢՞Ĭͬɼҝʼ�J

СʔĈŬѨ�ǋ֙ƾ¬ȱʼс̶�éæǍ"˦̇Yɏ֙Љ
�Ӹ·Ψ� Ȩ�֙ʔĈŬ

ѨΎѾ TRIPS �ѲƧьӊ�ç«ɼǸҝ͐ʼ`ғͬс̶�·ΨĴþ�Ѽϙ҃ɳŽ©Ћ

ͳɷúԨɧŽ©ȧʊ/Ȅ�єȱʼ/ħƛĵ�ԎČͬĎć֙ Ȅ̔ħĩɑƍ«ó˦ɖϾħ

ƛĵ�ͬĎć֗WŒ͒�±ͬūȆӌȉҡČ֙ȄϤ͒ƾ¬ȱʼ �֘�μʔĈŬѨI�ı

ɧ��я͏©ͰЉƀ
Ћͳ�ͬũЅʂ¼ƶ˧֙Ɔӟeď՛ӷɷʊѲŀ�õͬǰѡ133�

MƯԟͩĢŰХ�ʊћсЙºͬĢŰóQ;͂æҺł�íҜɎͬс̶�ӞǌͽIĹ¼֙

																																																								
132 Đú8Ȍ�(ƦģƘĻǌńƕ±ƐŘŐƕ±ȐȍTRIPS
všƦģðčƐ��§SèŮ�ĕƩȌsĴ
şÜĦÄƐèŮƹoȌ5(2)ȌP.69-124Ȍ2008 
133 WãƮ 121ȌP.498-499 
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JħŵԴU͑�4ɷĠՂԆԆ� 

ŒP҃ʋŽ©Ȉʊ/ħŽ©ȱʼ�ƀMƯԟͩĢŰȶæӅ̣Ÿյͬɗκ֙ Љ˦Ǌá

ѻŒP¬ũɦЙʊəŵ『�֙4ɷ̯҉�Cͬď՛�ʑɡ�βż;¼ȦŅсć�éͶŤ

ӭ̣W֙ ѸĤѼ¼Ѭ҉MƯԟͩĢŰ̹ͬˍǇӨƀсćíӓǠͬȽÏɷú�ʊΎŵͬə

ʛ֙ħ�ƧǠ�ʊ̦íҒ�ф� 

 

֗ĝ֘ՊɗƮϜ϶̣с̶íӓǠQ�ͬ¿ºĄǰЅ 

ԡɧс̶Xǽԗ�Ƨθ;ãс̶·ͩħƙԟͩĢŰХԟͩ�ĢŰԠͬƗ《֙ ՊɗƮ

Ϝ϶ħȽմ�͈˫ǰӟɦՌͩɁ"ԡԕQ͑֙ЯˠʊՊɗƮϜ϶ȧϻɨ¼ĺº֙ʔĈŬ

ѨʯíЙ�ʈ�͇�20�ώ 90ƨ9ǋʍ֙ѲŀȽlс̶ӓ͑ǠөÁͬԆџϜ϶ЈӼУ

ºɧƸί·ͩƁ÷ͬıԈʈĄ͹ԡՊ̭©Ϝ϶֙ ʑɡ|;
єǛѣ͠͡с̶lҒ֗ DNDi �֘

ĄõʵȺƶс̶íӓǠͬ
с̶Ž©˝֗MPP �̣֘W֙ҏɳс̶Ž©ȱʼƀɧс̶í

ӓǠͬǄՐΡƯ� 

DNDi Ą MPP ͭ͒η�˩с̶˴ӠөÁ�ͬзö/̶ͅ�ԟµ֙�ìɷѲŀ՞I

Ϝ϶ͬ���e�DNDiɷ�e;ǨЈՆ˛̣Ɓ÷ͬՊ̭©Ǡс̶·ΨͩƍϜ϶֙˄¿

º̣єǛѣͬ͠͡ԟͩɤͬˣͥɦ˦�7gХΛ̭Aʮ���ʶʱ�šю͔Ą�7Պɗ

ƮϜ϶óQ֙ƙϤƸȂ"ʊï;VʇŅͬ·ΨХͩƍȗҩϜó֙͑ɧÁχϙИ͠͡�

MPP¯ɷЎóĢɓȧͬ��я͏Ϝ϶֙УºɧħMɔ�Ą�θɔ�ĢŰĹ¼͂Ǎ AIDS֙

͡˒Ǡ C ĬГ̢Ąϝ“͡ˣͥͬʶʈ�7gХɗƮ�Ď͔�˖ԠΓʈ�ĢԴϜ϶�͡

ǨĥճĄ�7©Ͱ͹ԡЈóQ֙Օ̅���ф͉ĄȱʼȈՆс̶֙�տÅӠ͑ћӢĎӠ

ӫŽ©˝ԟͩɤӾɦ� 

DNDiĄMPPƙϤӥ�ԟ �ͩXǽс̶Ą͟ЮͬŵԴ͋ν֙ ХÝƴсĎƸίЎϷ�

ՊɗƮϜ϶Ѿ̣ӟ(сĎӜӫѵ�ãįьŽ©�̭Ԏȴ7ʼθɦƺŔΑс̶͂æ֙ɧɷ
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с̶˴ӠөÁͬη�˩˶̗ՙƁ/͸ȸĄӟ(Ž©ʼ/ӥьŵԴ҇§֙ ɭħɕĒMɔ�

ĢŰŅԇ/˖ͬΗΔ֙šЈѾ̣ӟɷħó͉ͬɸԠ�Ѧ˞͇ʊď՛ͬÂŵQ˦134�Љ

DNDi Ą MPP ͬ˲ÁȂʛ ҏɳ֙Ⱥƶ�ȽմŽ©ȱʼͬí͂æǠ֙ԧM͂ǍŽ©с

̶ȱʼͬԝʺ֙ɷQ̣ȽÏс̶íӓǠͬʊəɦ˦��� 

 

��� ƾ¬ȱʼ¬Ưħ��я͏ɗκ�ͬѥЬ 

֗�֘ƾ¬ȱʼϑ���я͏ɗκɸȈӨ«ͬĠՂ 

��я͏ɗκ�űÇȥԃͥȓюµɤ�ʊəХ�Ƨĩ͂ǍȈՆȓю֙;ãƸίȧϻ

Ǡͬ�͈ύϡ֙ӟɷ�eќԿЉ�ɥҖÈͬȪȅ�Խ̨�яɗκƢ;ȞқȄɗˣюҁђ

ӭ֙Jıʑ�Ȉҍ�яɗκ֙ХŒPɕĒtƲõЅ���˻̣µӢɤͬԃͥȓю֙ѶE

ӟ(ȓю֙ȽXʊəͬ¡Ӿ�Ύ`Ţgєó͉ĩU͑֙ʇϛɷŵԴįьͬӫΡ� 

ɗˣ�Ϥ̝Ą˦Ǌ͋ĸʈǄՐ�˞ũŵԴ�ӟ(ҩ̇ŒPєө͑֙Çȥ¡Ӿɸͬ�

�$ՒĄȔɊՓƬ�ɗκ͋ĸǆǆǈќԿ֙ŢÇȥĢŰ�ÌĮĄĢԴòϔͬ˦Ǌ�˦Ѣ

Ąɗκȉː֙˺ã��я͏�ĢԴҨɵĄɼǸҝ͐ʼ¬Ưθò΢ՙĮ�ħ�õՙĮͬ˦

ǊĄɗκ�ԠЯɷϼ��УǠ֙ȄɷƀʏVѢ¶ʊȈѐΪ֙¯íЙԤΑӥƍ�ŔΑŵԴ

©Ͱ�ğ˅̣֙"Ύ`Йŵ͇��я͏ϴճəͰ֙ԡԕɷџ"Ѧӟ(�õɗκȻɨ�Ԡ

ͬ͹&ԡ]� 

ӓƨV֙ɗƮU͑ TRIPS ;ãʔĈŬѨȈѾíͬƾ¬ȱʼ¬Ư;ӢΗ7gͬ/˖

Ą�7С͐с̶Йº�ҺͬĢŰ֙ƙϤẠ̬̤̑ͬĢԴӏ҉�՛֙єΣ̣��я͏Х�

ñҝų�Ԡͬȅ̯�;·Ψ̣ıΐͬћсƔʮĄ�(ўɦɗƮ�͸ħWTO�̆҃¼ƾ

Ž©`ғ֙�ƽʂěʥͬѢũ֙��ħĢŰĄĩÌƏՌ֙ӕUɗƮʂɮŵɨ˓ TRIPS

ʂěʥͬŽ©`ғ�̨ЉЯɷӫɧ`ғŽ©֙ԟͩ�ĢŰ͂æó͉�ʥс̶ͬĠՂƯ 

																																																								
134 WãƮ 104ȌP.30-31 
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żõˆȽÏ�ÒՊ�ˬ Ģ�Е)θĩͬWśђɳ֙ ͩƍ�ĢỤ̋"�΀tƲЉŵɨ TRIPS

ÑũɸȈՌРͬĺº֙;ã˖Ԡĥճ̯æʼ©ͬԆџǠ�WŒħ 1998ƨ 2ʉ֙ÒՊс

ćћӢĎÑʈĄ 40ŰћсƴĎ֗;「Ģсƴ̣�֙���Űħʧ=�óT֘ƀÒՊɗ

ƮȽҵѳѰ�7gΣÒՊ 1997ƨͬ
с̶Ąʊԡ̶Үμ¬b˄ʧ�Ӯå" TRIPSĄÒ

Պǻ˦֙b˄ʧ�ÇȥՊŽ©сͬ@ћсʆ9ɦʧ֙Ӝɳũ�ĄƧьӊ�θѢũ�ӟՒ

ѳѰԽ̨æǍ"ЃĢã˂˱ɗƮͬɓȧ֙JɷǈǙȰҵӃ̨Ņ˩͚֙Ғ/Ľħ��͔ͩ

ҵȘҒ֙ʇǋ͒ɧӋ҉ͬȐѶ֙сƴɖʪ"˅�ѳѰ135�ӟ΢Ȭяс̶ӓ͑ʼХȬяŽ

©ʼͬԾɦѥºƙϤƎѡ�ո� 

 

֗%֘æ˹ƾ¬ȱʼ¬Ưƀс̶íӓǠӢȂͬíЙǄՐ 

ϥ�ȈӖ֙ħΎ`Ȉʊ/͂Ǎıʑс̶ɸ֙�џͬЇԇɷҝÂĄ¡Ӿď՛�Ƹίʂ

¼ƶ˧ԡ˫ͬıʑс̶`ҏȶұĄǖՆс̶¡ӾͬĢԴʶ¬֙ ħĢԴϤ̝•ʜˠʊ>P

”ʑӌҖͬǩ˥�֙ǽ͛ħɗƮĄьʮͬóQЙºξģ���с̶Ž©˝֗MPP֘ħ^

ӥˣͥ AIDS֙Ȅɷ̔ħͬ�7ǄՐͩƍ�ĢŰͬ͠͡�ǖՆс̶ȽX�֙ƙϤẠ̑�

eԆџͬџϖ֙í;XϠη%Ϫˣͥ� MPPɷżŽ©ˣͥͬí͑Ǡɑƍ«Mɔ�eճ

ͬԆџЧȻ֙ħ�•ʜ�֙�яύϡ�ͬс̶íӓǠՙĮí;ɑŅ�ХĢԴԈщʶ¬͹

ϝó֙;Ύ`íՋͬıΐс̶ħŽ©ύϡ�ͬíæ͑Ǡ� 

ƾ¬ȱʼͬȐѶЈѾ̣֙WHOͩƜͬ
ıʑс̶̂ĕ�Ȉ¥с̶�֙Ҷӫ 90֕ͬ

с̶�çŽ©`ғ֙ğ˅;с̶íӓǠQ̣ƾ¬ȱʼ¬ƯŞħ͉ͬ͒�łó͉�˅Ŀ֙

åƀЈ Ѿ̣ƾ¬ȱʼíЙƻҵŤ�ԸǨ֙ 7gѾ̣½ҮͬʏϤȐ�ͬšöсíЙûʊ

Ѳŀ×ԷԿҮ֙U˹ҦЈфɧ×Է���˅Ŀ֙η��͔ĢŰ̹ʊͬѲŀ֙͠͡Œʛӟ

(ĢŰΎ`Ž©¬Ưͬ`ғəʛ֙ żƀ「Ģ�ñȗҩ·Ψ҆ʟӟ(͠͡ҵ«տÅQ͑֙

																																																								
135 xƮ 103ȌP.141 
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ú¯ӟ(͠͡żȧϻ̦˦ˣͧ�Їǹ«̔ħͬϤ̝©Ͱ֙「Ģћс�ñȊ͂Ǎԟƍ·ͩ

ȗҩͬÁº�Ž©`ғͬ�ΎũǠíЙԤÚћсĎȗҩη��͔ĢŰՊƢՆџͬɤс֙

ϼ�Ďʮäőͬ˦Ǌ˘˗íЙʈԤΑŽ©Ȉʊʼ/ħU͑ƾ¬ȱʼѢũͬĢŰԟƍ>

PɤĎʮ˲Á136� 

Ž©տÅ��ӢȂ"ļɥĄմ՜ũ�֙JɓȧЈƾ҆ӟɷǖџ�Ǯ֙ğ̣Яɷˠʊ

Ž©`ғ֙ƀΜȓµɤͬҀğ\̓ҹоƼ�Ž©͖αɷЙł^ӥɤ͐ćԟͩͬȉː֙�

¬ƯԽ�ťĒJ4̨ʊə��ӫ֙с̶Ž©`ғͬəʛħմɔ�ĢŰȊЙƍ͇�V֙͒

ɧ�˖ʊЙºҜɎɰҤͬŽ©сć֙ɦЙʱπҵŽ©ճύǏԟͩ«ɔͰͬťɟӉӗ�Љ

ħԟͩ�ĢŰĄʇ�ͩӭĢŰ֙͒ɧĢŰХ/˖íЙӼ̦˦ҜɎҵŽ©с̶ͬ�ʥ֙Ž

©ճύĄс̶íӓǠƆʈǅ˅ѐΪ֙�ɛcy�ğ˅֙ƾ¬ȱʼ¬ƯͬŞħȄѲ՞I�

ʊŘКǠͬˇĚ֙Խ̨ŢZ̼"Ž©ʼ/ͬʼ©֙Jɷ̣"Ӵ�Ž©ʼ/̞͑ļɥʼ©

�̣"`ғ/ʼ֙ӟ΢
ӮѢь̣�ʊɸʊ�ǖџ� 

͹Ӆɧʂěʥͬ
ɗƮU͑�Ѣ¯֙ƾ¬ȱʼ¬ƯѢũ"įь±ͬС՝Ѳí҇§Х

ҫ�Ԉʨˁ֙ƙϤɷӅ̣ƿǠíьͬ¬Ư�Ύ`с̶íӓǠŕϛɷ��я͏ɗκԆџͬ

�͋֙ ÇȥϩǟХՊϩǟǩǁ֙ ŒʛǏ͇ь¬Ư�ȞՁƾ¬ȱʼ֙ ƀɧ�ͰǟӕǠǩ˥֙

ɗƮíЙ͸ȸȶæǒɔͬȉː֙ƀɧŽ©ʼ/ЉѨ֙àХ҇§ͬĩLżʂ̣ƼÄ� 

 

η�ν� Ƃϝ 

ħ—΢ΡƯ�֙͒ɧϤ̝ͩƍͬӡƯӢȂ�(ǰǯ�«ͬǋʛ֙Хс̶íӓǠ͹ԡ

ͬď՛íЙʈ¼·�ħӫßÍƨ�֙ƪeӅŅϤ̝ճͬԟͩ�ĢŰƙϤẠ̑ͩÁ�͈Ϥ

̝ͬƻɍ�͒ɧӟ(ĢŰͬ/˖ħɕĒ͏˲˙Ƨ�æǍ�Ä֙̎Һҩ̇Ն˛ͬ�͈ϴճ

																																																								
136 Abbas, Muhammad Zaheer, Pros and Cons of Compulsory Licensing: An Analysis of Arguments (December 
16, 2013). International Journal of Social Science and Humanity, Vol. 3, No. 3, May 2013. Available at SSRN: 
https://ssrn.com/abstract=2368116ȌP.255 
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Ն˛ҖǍϩƽ�òĢɗƮՌРόգĄЙ̇Xǽθ�õՙĮͬՕλĺº֙¿º̣СƘͬ/

˖Ϧȧ͛ĩͬʋẬ֙ĿĢQ�Ҟ̈́ҖǍʂ¼ĠՂ֙ğ˅ԟͩ�ĢŰӫɧYү7ĢȮҲ

ǖџс̶ͬĒǰɷ�eՆџ˫ǰͬěԆď՛�с̶XǽͬɦƺǖՔ�çҩʑĄС̨ҩ̇

ƛĵдϲХ˴ÁͬǄՐ֙Љ�ǖՔɷ;̎Һ�͔/éՆ˛ͬɦƺͩɁQ͑֙ӟɷс̶X

ǽΦũȈՆџՌРͬƖŅȪȅ137� 

 ğ˅Ƹίҵƾ¬ȱʼ¬ƯħU͑�ͬΦġǠ֙ ƀɧӟ(ԟͩ�ĢŰ「ӫ¦ŕͬŽ©

ԵΑ֙ԟŕȏʫʑĢсƴ�ƸίʑĢͬсćXǽԗ֙;ӭ«͂æс̶ͬС�Ǡ֙ɷ�e

͹͛Ԇџͬ͋ν���βż;ЃĢ�¼ȦŅХÖƯθԟͩ�ĢŰƾ¬ȱʼ˦¬ͩƍͬӫ

Ρ̣W֙҃ɳƾ¬ȱʼ¬Ưƀԟͩ�ĢŰԃс͋ĸıΐȽÏͬԆџǠ� 

																																																								
137 WãƮ 104ȌP.34 
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η'β� ЃĢ�¼ȦŅХԟͩ�ĢŰƾ¬ȱʼ˦¬ɧс̶

�ŵ『 

η�ν� ЃĢ 

��ЃĢƀƾ¬ȱʼͬǴƯ 

ЃĢˊV̦҉ɷħĢ�ί˦ȄɷĢԴʨϏ�֙ ƀɧƾ¬ȱʼ¬ƯŕϛȜȧ͹͛`ţ

ͬǴƯ�ħЃĢ˦Ǌ�ʇƢѡͬ
Ž©ʼWĿ̦ə�͉ͬ͒ɷϠɗƮU͑֙ЉɗƮ͎Т

ˠʊЅÂþ΄Ž©ʼ/�ӟħӂ$U͑�̹¨űɵӢȂď՛֙ ƀՂ;ӈɵ͇ͩСƘͬ

Ž©єU͑ͬĿĢŽ©ʼ/͐͏͹͛ͬĠɒ�̨Љħƾ¬ȱʼ¬Ư�֙͒ɧЃĢ�͸ȧ

åƀǰѡ֙ӟUǍΛ/ĕLǈՂſ˛ƾ¬ȱʼ֙ԪՊɷ̣"ȝȘåδ̯ь̣�͒ɧЃĢ

ɷсš�͏̶Μȓ;ãӄճƔʮͬՙƁŅĢ֙�åƀƾ¬ȱʼͬǴƯǄՐ˿ӯ138� 

ЃĢС͒ҨɵÑũ�џ]͒Ҩɵ9ђЀ֗USTR֘ȺÁ�օӫƆс̶Ғ՛ɦՌͬǰ

ѡ 
֙ЃĢс̶·ΨХћӢĎÑʈ�֗ PhRMA֘¯Oʊ�Ɵ�ĩ�PhRMA÷Vƀƾ¬ȱ

ʼ¬ƯȜȧзåƀǴƯ֙7gŕϛĲȧͬίĵƆɷҗс�
С͒δ̯�֙ Ϧғс̶ħƛ

ĵ�ͬС͒Ǡ֙ �ƾ҆Яɷс̶ͬ�ʥԧM֙ сƴ©̃̕ƃ֙ ʈǄՐ«ɤсԟͩͬҩԈ֙

ӥЉ×ã˖΀ͬtƲ139� 

JħЃĢŵÂ�֙Y̨ʊğЇԇ«˖΀tƲ�͉͒Љȶæƾ¬ȱʼͬьÁ�ħ

Vitamin Technologist, Inc. v. Wisconsin Alumni Research Foundation.�ʧ140�֙Ž©ʼ/

Wisconsin Alumni Research Foundationɉʊ�eɦ˦Ž©֙]íżʊգ͑�n�ʊʶ̶

ҮʀՇɧϘĿϪ֙ӥЉ͐͏Ϧ7ă D ͬɦ˦Ž©�єþ Vitamin Technologist, Inc.̣�

ћӢûʊ¼ƾϦ7ă D /ӢŐˢͬ�ñ֙Х�çԼ/�õєѳZůŽ©/;ϘĿϪ̩

																																																								
138 WãƮ 5ȌP.158 
139  ŴÖȌƌŅǃȉe��ĲȇkF¨CEƝłƐ7»�ÂǴȌƏĴ�ǪŘť�NȌ5(2)ȌP.121-126Ȍ
2009 
140 Vitamin Technologists v. Wisconsin Alumni Research F., 146 F.2d 941 (9th Cir. 1945) 
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Ż/ӢŐˢ͐͏Ϧ7ă D ͬɦ˦Ž©�єþħ�ѳ�ȘӏÝþСƘ�ʏŵɨ˅ՒŽ©

-�ʈȱʼϠ7/֙Jգ͑/ӢŐˢͬŀ̣Ϥ̝ЙºӅƗͬ�MԱƏ֙Ϧ7ă D ɷ/

ճȈՆԆџȂ¡֙ЯЙϤ͒/ӢŐˢ͂ǍϦ7ă D֙ƀҜɎ�ҵÁ̶ǠŐˢͬ˖΀ɷ�

ŅΗՏ֙ ˅Ž©ͬŵɨХúƀɧ˖΀ͬtƲʊԆŅǄՐ��ѳ˦ԩħ§˞�ƻ͑Mercoid 

Corp. v. Mid-Continent Inv. Co., �ʧ�ЎӺʇմ˦ԩ�ѡѦ֜
ȱ#Ž©ɷȱ#�^ӥ

ΜšĄʊ͑ͬрюӥˆ
�̹ʼ֙��©ͰħɟeŽ©¬Ư��ʊɓӾ�ĩL141�֙ ҃

ɳŽ©ʼԽɷ�΢̹ʼ֙JŢͬU͑Х��©Ͱ�ʊŲ¢ԡӣǠ�˦ԩħYŽ©˦Їԇ

ɷúͩϠΖ¬:֗injunction֘ɸ֙ԪŽ©ʼ/ʑӁ�©Ͱ`ғĿ֙ǽõɸЇԇɷúЙ 

ƀ��©ͰʊȈǄՐ� 

ħ˅ʧ�֙Ž©ʼ/Ȉʊ�Ž©íĹӥ˖΀æǍϦ7ă D ͬíЙǠ֙Й̃ƃЁǨ

R{͡θ֙͠͡ƀɧŅ΀tƲ�ʊԆџǠ֙Ȉ;Ž©ʼ/ʏŵɨ�Ž©˓Ž©ʼ/;ĕ

ϓ�ʥȹ¬ƀɧ��©ͰͬyůʂŅ֙ ˦ԩıɧ��©Ͱ�ЇԇЉիĞŽ©ʼ/Ζ¬:

�͓҈֙ÝþǍ;ϺϻU͑˅ՒȓюћӢûʊϦ7ă D ͬ/ƔŐˢ֙ŵԴ�ӭ«"ƾ

¬ȱʼ�əʛ142� 

 

%�ЃĢͬɗƮU͑Ѣ¯��ԡɧ 28 USC §1498 

 ƶЅͬƾ¬ȱʼ�ØÇûɗƮU͑Х̾Ѕƾ¬ȱʼ�΢ǩ˥֙ ЃĢ÷Vƀ̾Ѕƾ¬

ȱʼ�Ͼ�ѷ֙ƀɗƮU͑ÚʊɳΎѢξ�ЃĢ˦Ǌ 28 U.S.C.η 1498ʨ�ѲЎӺɗƮ

																																																								
141 äƌ Vitamin Technologists v. Wisconsin Alumni Research F., 146 F.2d 941 (9th Cir. 1945)Ȏ 
It is now well established that a patentee may not put his property in the patent to a use contra to the public 
interest. The grant of a patent is the grant of a special privilege 'to promote the Progress of Science and useful 
Arts.’ Const. Art. I, Sec. 8. However, as stated in Mercoid Corp. v. Mid-Continent Inv. Co., 320 U.S. 661, 665, 
64 S.Ct. 268, 271, it is not the private use but 
‘ * * * the public interest which is dominant in the patent system. Pennock v. Dialogue, 2 Pet. 1, 7 L.Ed. 327; 
Kendall v. Winsor, 21 How. 322, 329, 16 L.Ed. 165; Adams v. Burke, 17 Wall. 453, 21 L.Ed. 700; 
Motion-Picture Co. v. Universal Film Co., supra, 243 U.S. pp. 510-511, 37 S.Ct. (416), 61 L.Ed. 871, L.R.A. 
1917A, 1187, Ann. Cas. 1918A, 959; Morton Salt Co. v. G. S. Suppiger Co. (314 U.S. 488, 493, 62 S.Ct. 402, 
86 L.Ed. 363); United States v. Masonite Corp., 316 U.S. 265, 278, 62 S.Ct. 1070, 1077, 86 L.Ed. 1461. * * * 
The patent is a privilege. But it is a privilege which is conditioned by a public purpose. * * * ’  
142 ƗÁŽȌƃ�Ħ	§S¿Uàė�ŘťȌ�Ŧ�ę��ĦÄŘťÛŚ�ƹìȌP.48-50Ȍ2000· 6ÿ 
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ŅƣԧMմ�с̶ͬ�ʥ֙ӟՒ˦Ǌҭ#ɗƮʏϤѲíU͑Ž©ͩɳͬʼ©֙õɸ÷Ž

©ȧʊ/ȽX
ó͉Ą�Ռͬҫ���ħс̶ɦՌ֙Ž©ʼU�ñʊʼԣ˃7/ћӢ֙

ԎČ֙U͑ȄӥéçŽ©`ғͬс̶֙Љ
ɗƮU͑�ʨˁɷɗƮƀŽ©ʼџ˛ҙ�ͬ

ǁƺ֜Ž©ʼ/í;џ˛U͑Ҧ֙Jɷ�ЙԤ˃ɗƮ͏͐с̶֙ �ЙԤ˃�7/֗ħ

ӟ΢ǩ˥�ɷӠ͑ћӢĎ֘͏͐Ȅӥéс̶�ЃĢәBӂ/$Âӻʅɂƻη 1498ʨѢ

ũ֙;͸ȸьÁѦ˞Ș͡˒с̶ͬմՆ˛ĄմȂʑӢȂͬҩԈ΅ϼ143�Ģԣӻ-ʅYՋ

˅ѢũұҥŽ©ͬŁѣԘĄ̦ԋƿс֙Љҝɗӻ¯YՋ˅Ѣũұҥӄճ�̹ѲU͑ҦӠ

ƢѱũħԎČ�ʥͬ 10֕;�144� 

 ͛ɂƻη 1498ʨɸ֙ Ž©ʼ/�ǍԤ˃ɗƮȶұŽ©Ďć֙ Jʊʼ͂Ǎó͉ҫ��

ɗƮU͑Ž©՞IɧɗƮ
Ħĩǒɔ�ͬʼº֙�ѲɗƮħ�Ƨͬƛĵ©ͬͅǩ˥�ż

�͑ɧ��͑Ӟ�ԆџͬŽ©сć֙Œ sofosbuvir֗Ďćọ̈ Sovaldi®֘֙Ɔ}ɷԙ」

Ѫ͙�ʈϤӫͬĦĩ�ʵ֙Ą��©Ͱǥǥ͹ԡ�ɗƮя͏Ѫ¶ǖՔӜӫӟ(с̶VѦ

˞ХtƲď՛͹ԡͬաԷ֙Œ CĬГ̢͡˒�Ž©�Ѳ�ȧʊ/ͳíЙŀĩ͂Ǎɔ�֙

¬ũ�ʥɸ�Նџҏɳ�·ͩȄс̶ћӢͬȂʑ֙ ɘ}ɷ Sovaldi®ӟʵ�ʊΪΈǠͬɤ

с֙ũ�Ɔʯ�մɰ�Љ˦ԩӠƢ”ɏη 1498ʨVѶEó͉ͬU͑Ҧͅ;Ύũҫ�Ԉ

ͬɠ՜�ɗƮѾ̣֙ó͉ǠǽѻХȗ�с̶ͬԈ՜͹ԡЎ֙�”ɏŉɛաԷӥь҆ɟ֙

õɸ�Ѳ�ñ͂Ǎó͉ȄƧĪ© �̕ӟ΢ɦ˦�Ѳ�ũΡƯͬ̀ÅVҀƁɤсͬԟͩ֙

ğ̣�ñí;͂Ǎƀ�ȗҩͬҫ�֙ ʈ͐͏ʂʊəͬͅ�ʥ� 

 ɗƮU͑ͬ�e�վɷí;Ӱ͑ɧ>PŽ©�”ɏ 1980ƨ
Ž©ĄĎʳ˦�֗ ӠƢ

Σ̣”Bayh-Dole Act”֘֙ �ѲU͑ɗƮҩԈԟͩͬͩɳ͂ǍŽ©֙í;ɉʊŽƑʼ;ӥ

ьĎʮь̣֙JŒʛŽ©ȓюˠʊ;ó͉ͬʨ=ȽXϠ�΀֙ɗƮ`͕ƦՕͬʼº�Խ

																																																								
143 Kapczynski, A., & Kesselheim, A. S. (2016). ‘Government Patent Use’: A Legal Approach To Reducing 
Drug Spending. Health Affairs, 35(5), P.791-792.  
144 WãƮ 143ȌP.793 
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̨�(ί˦Јʇӓ˄ħȺÁb˦֙ Ϡ#ɗƮʂΤʯͬʼ©֙ JɷìʊħȈʊ͹ԡͬ FDA

�ƛс̶Ž©�ʊ˄ƺͬɗƮ©Ͱ֙ӟebɕȊʈǄՐ«ћсʮ�˅Ŀ֙ЃĢĢίя͏

·Ψԩ�͸ħ;с̶ũ�̣͒֙åƀ�ӖѢũ�Ȉҍó͉ͬʨ=|Çȥ͐ćͬXǽ� 

̨Љ֙ɗƮͬʼº4|ԨɧЎӺU͑Ž©�”ɏη 1498ʨ֙ЎӺU͑ͬ˦ǊԨ¬

ƄʏѦ˞�Jɷ֙ТƃЎӺѪ¶��Œԃͥ`ԷĄԃͥї¾��żєϑ�ɗƮ͸ȸȶұ

с̶ͬѪ¶��”ɏ 1984ƨ
с̶�ʥδ̯ХŽ©ʍԨǢǐ˦ʧ�֗_Σ�Hatch-Waxman 

Act�֘֙ Ӡ͑ћӢĎǖՔθǇ 5ƨȊЙȽ,͏̶͹θǠ̲ʑͬɤс͓҈֗ ЯŽ©ȪȅȂ

»֙ɸԠżϲ΅Тĝƨ֘145� 

 

η%ν� ¼ȦŅ 

��� ʧWρ3֜¼ȦŅ�é Apo-TriAvir®ТͶŤӭ 

2003 ƨ֙ WTOϴ͉$ʈɧ 8ʉ 30ɫӠӫ”Paragraph 6 of the Doha Declaration on the 

TRIPS Agreement and Public Health”֗ ;�ρΣ”Paragraph 6”֘֙ æ˹"ƀ�ЙСьћӢ

с̶ͬĢŰƾ¬ȱʼ�éͬԨ¬�õƨ 9 ʉ֙¼ȦŅŬƜż©͑ TRIPS ͬՈ˲Ǡ֙b

ɕŽ©˦ãգćс̶˦֙ĐÁ
ƀՊ˱ͬҗ��ՄйŤȒҌ֗An Act to amend the Patent 

Act and the Food and Drugs Act (The Jean Chrétien Pledge to Africa)֘��2005ƨ 5ʉ�

bɕ͂ǍȐ�֙įьʨWɧ 2005ƨ 6ʉ 1ɫͩƜ�ѻ˦ʧħ¼ȦŅŽ©˦�Ĺ¼�e

ːж֙՛̣
;ĢԴ/Ӭ�ЅͬͷʳU͑Ž©VѦ˞��я͏ď՛֗use of Patents for 

International Humanitarian Purposes to Address Public Health Problems �͇֘֙Σ CAmR146�

˦ʧ�U͑"ƾ¬ȱʼ֙;UӅ�ͩӭͬĢŰí;͂ǍմҮԇͬ¼ȦŅћӢ�Jʂ\Ū

																																																								
145 WãƮ 143ȌP.794 
146 Kohler, J. C., Lexchin, J., Kuek, V., & Orbinski, J. (2010). Canada's Access to Medicines Regime: Promise 
or Failure of Humanitarian Effort?. Healthcare Policy, 5(3), P.42 
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ͬс̶ĄԃͥĚʩ�ğ˅֙¼ȦŅƋ˖�ʈ͂Ǎ;˅˦ʧ̣YɏћӢͬʂ\Ūͬс̶֙

ѻ¬ƯɭħU͏˲ħԟͩ�ĢŰͬ/˖çͰ� 

ѻ˦ʧѢũ֙ʊҩʥU͑ӟՒ˦ʧͬĢŰǖՔƪ�ˠʊћӢЙº֙Љ�7gƝʌħ

ѻ¬Ư�ӥéͬс̶ǖՔħ¼ȦŅ͂Ǎƾ¬ȱʼ֙�ζó¼ȦŅя͏ӻͬʹμџ˛�¼

ȦŅɷӑ2̣˃č�U͑ TRIPS b˄ʧ֙;ƾ¬ȱʼс̶�éͬĢŰ֙ ìʊͶŤӭ

ħΤʯ˲Á/ĽĄ̦Ģ͔ԃƞÑ¾�֙Ǐ˅Ւ˦ʧ�͂©�2006ƨ 8ʉɸ֙Apotexɔ

«¼ȦŅя͏ӻȐ��͏͐ Apo-TriAvir®֗�΢ġũ¹ԇϜóȘ͡˒с̶֘֙͒ɧˠ

ʊĢŰџ˛ȽXƾ¬ȱʼͬсć֙ğ˅̦˦ӥ�С՝ѲíΡƬ�͸« 2007ƨ 7ʉ֙Ͷ

ŤӭӠ΄WTO�ǰĤӥé 26еÇ Apo-TriAvir® �͂Ǎ ApotexĞǽ�ħ ApotexХŽ

©ȧʊ/ͬС՝ѲíÑҒ҇§ŉɛǋ֙ 2007ƨ 9ʉ 20ɫ¼ȦŅŵьƾ¬ȱʼ֙ �ɧ 2007

ƨ 10ʉ 4ɫ÷WTOӠĴ֙õɸͶŤӭԟŕĢԴȣʳ˴Ρ�2008ƨ 7ʉ 7ɫ֙Apotex

ŬƜƙϤ。Ǎ"ȗʳ֙Ǎʳ�ʥ̣ˑ̱ 19.5 Ѓ¡֗�ʥ̣Ȃʑ�֘147� 2008 ƨ 9 ʉ

24ɫ A֙potexżη�Ȑс̶өӚ«ͶŤӭ֙ϴѪ�ͫе¹с̶֗ Һ;ˣͥ 21,000/֘֙

η%Ȑɠԇ͹õͬҠ̶¯ɧ 2009ƨ 9ʉՁԟ¼ȦŅ148�Ԝӭ 13eʉͬɸԠɷğ̣¼Ȧ

ŅՔ÷WTO͓҈֙ õɸ Apotex ХŽ©ȧʊ/ӥь҇§֙ ãћӢĄŤȴ�ҠͬɸԠ� 

 

%�Ǐ¼ȦŅ-ͶŤӭWͽ CAmRͬď՛ 

ӟɷ CAmRͬη�e̅ѸʧW֙ Apotexƀ˅8�Ѳŀ9��ApotexEѪ֙ ͸« 2007

ƨ 2ʉ֙7gƙȗҩ 300е¼�ԟͩѻ͐ć֙��Ņӻ¡Ȃʑ͑ɧ͂ǍçŽ©`ғͬс

ćʊəȂ¡ĄѲíÑҒ͹ԡͬ˦ǊҦ͑�ӟeӫΡՌРͬʇԆџͬԵΑ��ɷ CAmR

џ˛;ĢŰ�öԟŕ҇§֙Љ�ɷ�Ѳšöс͏͐Ď͸ȸХçɂĢ҇§�Apotex ϴѕ

																																																								
147 WãƮ 146ȌP.43 
148 Lybecker, K. M., & Fowler, E. (2009). Compulsory licensing in Canada and Thailand: comparing regimes to 

ensure legitimate use of the WTO rules. The Journal of Law, Medicine & Ethics, 37(2), 222-223 
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�ըƟө̭Ũ Jack kayȨ� 
֜Œʛ�7ԡԕс̶џħó͉ͬɸԠ�«ӭՊ˱֙ӹպЎ

ӺɗƮǖՔɳΎĩɕҖ CAmRί˦֙CAmR͇ħɷՂ;ɨьͬ��149 

Խ̨͇ħƙϤʊ�e CAmR U͑ͬWś֙JʊšЈѾ̣�ŵɨɟճЉѨY̨ɷ͹

͛ŉɛ֙��ʊíЙɃů¼ȦŅ/Ӭ�ЅьÁͬЏҔ150�; Apotex ħ Rwanda �W�

Ө«ͬĠՂV҃ɳ֜ʇ¦֙Apotexħ 2004ƨȽ� Apo-TriAvir®ͬɸj֙¼ȦŅŽ©˦

ͬԦђ 1֙ Ɔɷ CAmR �ȈʊζóӠ͑ћӢʳ̈сćͬѼͳ̂ĕ�֙ˠʊ¥�>P


Ϝó֗ combination �֘Ȅ
Հƈӿ֗ cocktail �֘с̶�2005ƨbѩ CAmRη 21.03(l)(a)

ʨɸȽ�ɫΡђ֙ ż ofzidovudine, lamivudine, Х nevirapine�΢с̶ͬϜóĜȥ��֙

Apo-TriAvi®Զǋɧ 2006ƨ 2ʉǏ¼ȦŅя͏ӻ͂ǍȐ�֙ԟŕћӢс̶� 

ħ¼ȦŅя͏ЀȐ�Apo-TriAvir®�ǋ֙ ApotexՌРͬη%eԆŅȪȅɷХGSK֙

Shire Ą Boehringer Ingelheim �Űсƴ˳҇U͑7gͬŽ©с̶С՝ȱʼ�CAmR η

21.04(3)(c) ʨџ˛͓҈/
ǏŽ©ʼ/фſ˛��;ó͉ͬʨ=Хǩ˥ћӢĄԎČ�é«

ѻĢȄϤ͓҈ͬWTOȂĉͬȱʼ֙Љ�Ӗџ˛ʏӭͷͬ��ʨɡ�ˠʊ҃ɳ0պʵͬ

҇§ζó CAmRџ˛ͬ̈Ύʳ̈�ApotexХ�Űсƴ�Ԡͬ҇§s̍�±֙Apotexʇ

ϛʏЙǏ>PћӢĎӹљ͂ǍС՝ȱʼ� 

ApotexՌРͬʇǋ�e�џԵΑVСХͶŤӭͬ,ɵ�ØUħ̂Ԫ" CAmRͬȈ

ʊĢ�ԵΑ�ǋ֙Apotex 4̨ǖՔ。ǍͶŤӭɗƮͬʳʧ̣֙"ȽX� Apo-TriAvir®

֗Ͷɯӭџ˛ͬ@ћс֘֙ApotexǖՔȋɛ�7̔ħͬšöсĎ;̯æóϏ151� 

˄Œ Apotexͬ¿ºȈђɳͬ֙CAmR�ʊ�(џ˛֙UǍӠ͑ћӢĎՂ;ԟͩĄ

�éс̶�Ԫ" CAmR ŵԴ�ӢȂ͓҈/ͬĠՂĿ֙˦Ǌ�ӷŞħ�(Ԩ¬֙Љӟ(

Ԩ¬єѾ̣ӫ¡[Ԩ"�Ӱ͑ξģ֙ǏЉ̃Ƽ�Q̣��ɗκͬʊəǠ�Jillian 

																																																								
149 WãƮ 146ȌP.43-44 
150 WãƮ 146ȌP.43-44 
151 Tsai, G. (2008). Canada's access to medicines regime: Lessons for compulsory licensing schemes under the 
WTO Doha Declaration. Va. J. Int'l L., 49, P.1077-1078 
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Cohen-Kohler ɜȱȼӖ֜
¼ȦŅɗʼȶæ"ќԿͬQ˦֙Uɟ=$ҖǍʂ¼ϵќ��

Խ̨ CAmR ʊǈŀĠՂ֙Jʊ�eď՛̹¨nǍӥ�ˆͬѬ҉֜ŢµӢ"Ӡ͑ћӢĎ

͓҈ƾ¬ȱʼͬĎʮÈԤΑ֙;ã�̾ΫͬӰ͑ξģ152� 

”ɏ CAmR ˦ѢӳɊћӢс̶�éͬšöсћӢĎՌРз͹͛ŅͬĎʮң>֙J

Ϥ̝©ͰǈƂ�ӟ ɷ̣0պħ CAmR ί˦ǋ֙ˠʊ Apotex ;ĿͬƴĎ”ɏ CAmR

ӥьс̶�é֙ğ̣ȗҩȂʑĄ,ɵȂʑ͹͛Ņ֙��ǈűɵçĠɧ CAmR ͬΡƬĄ

˦Ǌ˪̖֙ӟ΢ȗҩħȂʑɔͰ�ǋƪ�ˠʊ>P©̕� 

ѼϙV҃֙CAmR �Ӡ͑ћӢĎӱӨͬ�Ņ�џʮÂԤΑğϖƆɷմȂʑ�Mȗ

ҩĞĴͅĄĢĿδ̯º�àХ CAmR ǰāзĝՒƖ՜Ҧ͑֜͏͐Ȃʑ֙,ɵȂʑ֙Ž

©U͑ҦĄħ CAmR �ћӢͬс̶͂ǍʹμӻԝȐ�͹ԡͬьɗȂʑ�͏͐Ȃʑɷ͇

ʊŽ©с̶
ӛ÷ƔΡ�ͬ·ͩ֗R֖D֘Ȃʑ֙;ã̶͉͏͐Ȃʑ֙Çȥƴȇ�/ĉ

ĄөӊҦ͑Ȃʑθθ�Խ̨ħ CAmR �ћӢšöсͬ͏͐ȂʑХµƸ>P�7šöс

ͬȂʑ͉҉�͹I֙ Jɷ͒ɧ±ӖͬM©̕ǩǁ֙ ͹õͬմȂʑíЙҖǍ:/ʌЉÚ �̂

,ɵȂʑÇȥWŒ˦ǊҦ͑֙;ãћӢḌ̌"͂Ǎƾ¬ȱʼßζó CAmR ѢũȈЭҦ

ͬɸԠ�CAmRџ˛ͬ�(ˆհÇȥ÷WTOȽXʃՌӠ΄ͬѾҏ´ʑ֙;ζóò΢џ

˛֙Çȥɠԇ�с̶՞ĬĄΎѾçɂĢϼ�ҺłћӢЙº֙�÷żџф͉Ӡ͑͐ćͬˑ

�ɦͩ��éӠ΄�CAmR ӷџ˛ƾ¬ȱʼȧʊ/÷Ýŕс̶ͬŽ©ʼ/ɓ8ȱʼҦ

�͑ʇǋ֙ šöсƴĎӷǖՔЭҦǏ¼ȦŅя͏ӻ͂ǍӠ͑сćʹμȐ�ͬҦ �͑CAmR

ͬη 21.04(3)(b)ʨѢũ֜
ìʊ��сć̲ʑζóգćс̶˦ã�Ѣũͬџ˛ɸ֙ŽĉȊ

ѲíŽ©ͩɳͬU͑ʼ��¼ȦŅя͏ӻͬ͹ԡȨƁǠɡ=ȶ͑͹õͬʳ̈ 
֜¼ȦŅ

ȽXс̶�é«ʇ�ͩӭĢŰĄͩƍ�ĢŰͬс̶֙ żζóХ¼ȦŅĢ�͹õěʥͬŤ

�Ǡ�ʊəǠĄҮԇʳ̈��Խ̨ħ¼ȦŅћӢ͑ɧĢ�ԎČͬ�7с̶@ћсǖՔζ

																																																								
152 WãƮ 151ȌP.1080 
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ó͹õͬʹμџ˛֙JԪ" CAmR �Ŀ֙¼ȦŅ˦Ǌƀ>P�7�éс̶��rʹμ

Ȑ�ΡƬ�ğ˅֙ ¼ȦŅšöс͏͐Ďџζó CAmR�ͬ�éμ¬ʳ̈մɧɺӠ�é�

Їǹ«ɺӠՊ CAmR �éϼ�ʹμџ˛֙̎ҺʹμӫΡͬЭҦíѣ̣�ǖџͬҦ͑�

ɟճЉѨ֙ǈɳՠͬ֙šöсƴ”ɏ CAmR ћӢс̶ȈՆͬմȂʑ��ɷΩΧVա֙

̹¨ɷЇǹ«ħ CAmR�ӟ(ȂʑĞɔՊƢʊԨ֙մȂʑʂՠǍՂ;Ȓç� 

MȗҩĴԀͅ;ãĄĿĢƴĎδ̯֙Ӽ ɷ CAmR ̦˦üƻƴĎȗ�ͬÝğ�Я

|ɷȂʑӅմ֙JҩʑĞɔ մ֙ƀƴĎЉѨ4ʊȗ�ͬ�n�̨Љħ CAmR �֙ȗ

ҩĴԀͅ-M֙ğ̣ CAmR ƀћӢĎѢũ"šöсͬ�ʥԨ¬֙ӟeM�ʥԨ¬ϝó

͏͐šöсͬȱʼʍԨ֙ UšöсƴƝʌħ�ȗҩ�͂Ǎ>Pó͉ͬ©̕Ӽƪ��íЙ

ŵ͇� 

CAmRη 21.17νѢũ֙Œʛ”ɏƾ¬ȱʼћӢͬӠ͑͐ć�ʥҶӫ"¼ȦŅõθ

͐ćƧĪ�ʥͬͫ¡�%Í'֙Ž©ʼ/í;÷ЎӺ˦ԩ͓҈�Ւă:֙҃ɳ�ÑҒŵ

Ү�ɷĎʮǠҮͬ֙Œʛ͇ͩӟ΢ǩ˥֙ЎӺ˦ԩʊʼϛ˃ƾ¬ȱʼȄџ˛Ӡ͑͐ćћ

ӢĎԪ"͇ʊͬU͑Ҧ�Ŀ֙ëĿɓ8
ЎӺ˦ԩѾ̣Ž©U͑ɧĎʮ͑Ӟ�֙Һ;ї

�Ž©ʼ/ͬɠ՜��Ӡӫɔæ�Ӗ�ʥ֙ с̶ћӢĎɷúЙłǀїȂʑɷՂ;Ύũͬ֙

ʂ�͑҃͂Ǎ>PŵԴͬ©̕�CAmR ӷѢũ"ƾ¬ȱʼͬѲíҏԨʍ̦ə֜ƾ¬ȱ

ʼʇŀʊəʍ̣ĝƨ֙û�ƨͬ¦ŕʍԨĄëĿ�ƨͬϻƍʍ֙ӟěԆԨ¬"ÑĎóϏ

;U͏͐ӭ«ó�Ϥ̝ѢʴͬíЙǠ153� 

ʇǋ֙ØU�Ű�ñ˞ũħ CAmR �͏͐šöс֙ѻ͐ć ǖՔХ�7ĢŰ͏͐

ͬс̶δ̯�δ̯ƀȉíЙ͏͐ȂʑM͎֙Т�ŞħћсŽ©Ԩ¬�ħ¼ȦŅθͩӭĢ

ŰћӢс̶ȈՆЭҦͬȂʑíЙɷħӟ(ĢŰͬɠf154� 

 
																																																								
153 WãƮ 151ȌP.1083-1085 
154 WãƮ 151ȌP.1085 
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��Ǐ¼ȦŅ-ͶŤӭWͽ TRIPS 31bisͬď՛ 

ħ TRIPS 31bisʨˁѱίǋ֙ԟͩ�ĢŰĄɓȧȽÏс̶íӓǠͬĢŰƙϤåѠȽ

�ҙ�ʨˁ̦əͬѤǚ�7gȨ�֙31bis ѱίǋ�ƨŀVìU͑ӫ�ʾ֙��ɷħ̦

Ģ͔ԃƞͬƾ̤ȺÁ�Ȋͩ͏֙7g�|҃ʋ"�eĢŰYѻʨˁӥéс̶֙ ƥ¾¼

ȦŅbɕ˦Ǌ�Ѳƾ¬ȱʼǋ�é7ĢȈՆͬс �̶Խ̨¼ȦŅͬŨɦǴƯѾ̣ҙ�ʨ

ˁĄ CAmRͬѱίɷʊəͬ֙Jӷʊ�(ʂ̣ԡԕͬď՛֙Йͽ� 31bisħŵь�ͬĠ

Ղ֙WŒ�ӖΡƬќͬԿǠ֙;ãħȗʳӫΡ�сƴɃŉͬҝÂ©Ͱ�ħƾ¬ȱʼ�é

ͬӫΡ�֙ҜңћӢͬšöсƴìЙћӢʊԨɠԇͬс̶֙ğ˅ŉß"ŅѢʴћӢͬ�

Ä�ȽҒЈѾ̣�˅΢΢ͭђɳӟ΢
Ѧ˞Ӎ˦�4ɷ�ťĒͬ֙WTO ǽԆɤŶѣѻ

¬Ư155� 

ԟͩ�ĢŰ4ȧϻȺÁѬ҉ 31bisĄíЙͬʆ9ć֙JƙԟͩĢŰƀ˅Ғ՛ʊȈȝ

¬֙7gѾ̣ 31bisˠʊď՛�WŒ�(ƙԟͩĢŰ֗ЃĢ�͊Ľ�¼ȦŅ֘ђΒ֙Ģ

ŰЙłӜӫ˄ƢƛĵȄ/Ӭ�Ѕɂ¾͂Ǎǖџͬс̶֙ ğ˅”ʑ�ՆџU͑«ҙ�ʨˁ֙

Љӟ(ĢŰѾ̣֙ҙ�ʨˁƙєU͑ͬ$ŵ̦֗҉ӫΡŒPЧˆϦЫ֘ђɳ"Ţͬʊə

Ǡ�Խ̨ԟͩ�ĢŰʇӓħWTO�Ȃ»Ƚ�ӟeď՛֙ JѬ҉ʑӁ4̨�̎åƀǰѡ�

WŒЃĢʇ¦åƀ>PѬ҉֙ ͎ТӭȂÑĎ�Уǰѡͬ±Ƚɷџ˛�ĵˠʊʃՌѮԑͬ

ĕ�ʈҒ156� 

Խ̨ʊ(/íЙz÷ɧƵԪ 31bis֙�;ʂωρĄʂʊəͬӫΡ9ʆ֙JI�ħɗ

ˣ��Ňíь�ħѬ҉ӟՒҒ՛ɸ֙ʅϤȽ�ʂρĕͬӳɊ֙JħÑĎͬӫΡ�ӱ«Ƞ

Ϟ֙ğ̣Mɔ�ĢŰƧьӥéͬс̶ʈŘК«ћсьʮͬ©ͰĄʼ©�ԟͩ�ĢŰɺӪ

																																																								
155 Ho, Cynthia M., Complicated Compulsory Licenses: The Waiver/Article31bis 'Solution' (February 2, 2011). 
Cynthia M. Ho, ACCESS TO MEDICINE IN THE GLOBAL ECONOMY: INTERNATIONAL 
AGREEMENTS ON PATENTS AND RELATED RIGHTS, Oxford University Press, April 2011; Loyola 
University Chicago School of Law Research Paper No. 2011-032. Available at SSRN: 
https://ssrn.com/abstract=1922825, P.217-218 
156 WãƮ 155ȌP.218 
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$�Ƚ�̘̂ђΒ֙�é«ʊՆџͬĢŰͬƾ¬ȱʼų̈̄ɷ TRIPSη 30ʨ�
ʊԨͬ

WĿ�֙ Jӟ4̨̦˦:ȈʊȂĉ̎ǰ֙ћсʮƾĢŕϛɎǕMȂʑс̶íЙӌ͑ɧų

іƛĵͬԸǺ֙ğ̣ӟ(ћӢĎєѾ̣ħƛĵ�;ͳíЙմͬ�ʥ�Č͹õͬс̶֙Œ

ʛMȂʑс̶ӥ�ųіƛĵ֙íЙϠћӢĎɨ¼ĺºԧ�δ̯157� 

 

ĝ�CAmRͬb˄ɦ÷Хƀ7Ģ�éƾ¬ȱʼсćͬĐΒ 

̣"U CAmR ŵ͇�/Ӭ�Ѕͷʳ֙ί˦ǖՔÇȥ
տÅšöс͐ʮ©͑˅�ί

˦ͬĎʮ̛ÅȻɨ��җU͑ CAmR Ạ̑ʊüƻºͬĎʮɗκ֙η�ˆɷџԧM̎Һ

ί˦џ˛ȈՆͬȂʑ�Ӝӫ CAmR ͂Ǎƾ¬ȱʼͬ�џ,ɵȂʑVСӠ͑ћӢĎХŽ

©ȧʊ/С՝ѲíÑҒͬϞƀʨ=֙Љ˅Ւʨ=�Պ TRIPSÑҒљͬǖџʨ=�TRIPS

η 31ʨɳΎѢũ֜
ŒʈĉфɧĢŰϩǟǩ˥Ȅ�7ʯ̣ϩǟǩ˥֙ȄıɧՊ̭©�

��U͑֙¯íȯʪ±Ӗ֗�ϤӫС՝Ѳí҇§֘�џ=��ğ˅֙CAmR ˠʊЅÂ

џ˛Ӡ͑ћӢĎ�ũџ͂ǍС՝ѲíҏQ̣ȱ#ƾ¬ȱʼͬʨ=��ɬæ˹ӟeџ=֙

żŅŅԧMӠ͑ћӢĎͬȂʑ֙ ϲ΅ɟe˴ΡȈՆɸԠ�ëĿ ǽƷԜƾ¬ȱʼͬѲ

íҏɸԠĄ�ѲƴĎɔæӅմͬс̶ԎČ՜֙ӟ Ӽζó TRIPSͬѢũ158� 

�ӫ֙ħѬ҉ŒP̛ͩšöсƴȗ�ͬǰ՝ɸ֙ џЇǹ«сć�ʥɷúҺ;җԟ

ͩ�ĢŰãʇ�ͩӭĢŰҜɎ�Ӡ͑ћӢĎͬ�ʥƭϪХӥéĢͬұҥº�ԠŞħƗ《֙

ɷ�ՒíЙՆџĿӻƦՕVф͉ͬԸǺ����eƧёӟ(©ͰͬíЙӍ˦ɷӜӫ�é

Ģɓ8ӻ¡ɠ՜֙ Ɔɷ͒ӥéĢĄ�éĢ¡Ӿс̶ͬȂʑ��éĢí;Ӝӫ�7ǁƺ

ͬɗƮɂ¾Vӭ«՞Iͷͬ֙WŒ͒ɗƮȽXΠɔ�ǭ֙Q̣U͑ CAmR ͬÁʶ֜Ø

																																																								
157 WãƮ 155ȌP.219 
158 WãƮ 151ȌP.1086 
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Ϧȧšöс�ʥͬ�Ԩ֙J�ѲӠ͑ћӢĎ̃Π;­̛͏͐֙ȄЈɗƮí;`ҏҩ¾�

·Ψ֙;ї� CAmR�ɰҤͬ·ͩĄ͏͐ӫΡ159�  

¼ȦŅѸĤŵɨ TRIPSÑҒĄ Paragraph 6�Ѣũͬƾ¬ȱʼʨˁɷnǍѬ҉͇ͬ

қ֙ğ̣ӟՒί˦íЙƀ�͈��я͏ɗκХƀȘ�ͬ͟ǩ͐͏ƖŅͬǄՐ�CAmR

÷ƙԟͩĢŰȽX"ί˦�ξ֙кƙԟͩĢŰɉʊ͏͐с̶ͬЙº֙ЯЙ�éТʇ�ͩ

ӭĢŰȄɷԟͩ�ĢŰ֙żɷ̃ӈ͛ĩ͟ǩ��ӝˆϮѦ�͈tƲ×ʶͬЪőӞǌ��

7ƙԟͩĢŰǍ;Ӝӫ CAmRͬԔ҂֙ šІŒPί˦֙ ɦЙ;ʂʊəͬɦƺ©͑ TRIPS

ÑҒͬƾ¬ȱʼѢũ�ħ CAmR�ԎČ Apo-TriAvirͬWśՠΒ֙џŵьʊəͬƾ¬ȱ

ʼс̶�éί˦֙ǖՔ˹Ԫ΢΢ƀӠ͑͐ćћӢĎӢȂͬĎʮԤΑ֙Çȥմɰͬ,ɵȂ

ʑĄƀс̶ũ�ͬěʥԨ¬�CAmR Ą՞Iί˦Ԫ"ӥьĎʮ̛ÅȻɨĿ֙ӷǖՔɑ

ŅӰ͑ξģ֙�ì÷ʇ�ͩӭĢŰ�é֙Ƅǽ�Ѳ�÷ͩƍ�ĢŰ�é֙��ǖՔ�Ѳ

ʂƶ˧ͬс̶ʊҩʥєŵɨƾ¬ȱʼ֙�ӫ±Ƚɷζó Paragraph 6Ѣũʨ=ͬӥéĢ

ȂĉũЅǖՔɖŸ֙ɦЙʂ˿�ф͉ѲŀíЙӢȂ�͈я͏×ʶͬ͟ǩ160� 

 

η�ν� ԟͩ�ĢŰͬƾ¬ȱʼ¬Ư 

��ÖƯ 

֗�֘TRIPS�± 

ÖƯɷȷѬƾ¬ȱʼ¬ƯɸǖũʈȽ«ͬԆџĢŰ�1911 ƨͬÖƯ4ɷаĢˎ˖

ĩ֙1991ƨѱί The Patents and Designs Act of 1911֗ ;�ρΣ 1911˦ʧ֘֙æ9"�

±ȈʊХŽ©ʊԡͬ˦ʧ�1911 ˦ʧ�Ѣũ֙͛Ž©є̞͑Ȅɷ�͛U͑ͬɸj֙ƾ

																																																								
159 WãƮ 151ȌP.1088 
160 WãƮ 151ȌP.1096 
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¬ȱʼɷíьͬɦʧ�Jѻʨɡğ̣ˠʊɳΎѢũƾ¬ȱʼ±ͬÑĎɸԨ֙Ž©ʼ/Ǎ

;̦ԨƷG҇§ɸԠ֙ӢȂÑĎ˔̦ə֙ͅƾ¬ȱʼŵԴ�Ղ;ɨь� 

ÖỨί�ǋ֙ʊԚɧШ˦əͅ�ǃ֙ƀɧ­̛ÖƯʑĩͬͩɳХµɤɔə͎Ǒ֙

ħ 1948ƨ֙ɗƮ˞ũԆɤŶѣŽ©˦֙�ŗѭŗĉʈ¼;įь�ŗĉʈ͇ͩ֙ĿĢŽ

©ʼ/ӠӫǏĿĢӥéŽ©͐ćЉ�ɷħÖƯћӢ֙ż�ʥġũħմ˙Ƨ֙�ØU7g

�Ǐ$ћӢɸ֙ 7g ��Ѳ�7/ћӢ͐ć֙ ŗĉʈѾ̣ӟɷ�΢Ž©ʼ̞ͬ �͑1949

ƨ֙ŗĉʈȽҒ֙Яɷ˅ՒŽ©UÖƯͬƔʮȄĎʮç«ǄՐ֙UѻՒͷՂ;�é֙ħ

�7Ž©͐ćͬћӢȄƛĵç«�©ǄՐͬ 3ƨǋ֙í;Ƚ�ƾ¬ȱʼ͓҈�ɗƮȸç

"˅ՒȽҒ�bɕ" 1911˦ʧη 22ʨ�23ʨĄη 23ʨ AՒТ GՒ֗ǋóṬ 1950

˦ʧη 32ʨ֘֙ż
ͩɳʏŵɨ�Ĝȥӥƾ¬ȱʼͬʨ=�161� 

ÖƯŽ©˦ħ 1950ƨã 1959ƨá�Ưb˦֙Ύί"ÖƯŽ©˦ͬıΐÝ¯֙ØΎ

`ÖƯͬŽ©`ғ�ʈUĿĢ�ñǍ;ļɥ́Ņ֙ȄɷӢȂŽ©̶ͬմ��ǋVÖƯͬ

1970 ˦ʧѱѪ"ƾ¬ȱʼͬ�΢ʴƺ֙η�΢ʴƺɷȈʊͩɳ̶ͭӰ͑ͬɺӠƾ¬ȱ

ʼ֙η%΢¯ɷŽԝ̣с̶ȈѱѪ֙Σ̣
ʼ©ȱʼ��ìџɷ�΀ʊó͉Ն˛�є̎

Һͬǩ˥ͩ͏֙¯ 1970˦ʧ�Ѳʼ©ȱʼСÁĐÁ�Խ̨˅�˦ʨͽIԟɖ֙JŵԴ

�Úğ̣Ղ;ҏɳ
��Ն˛ʏє̎Һ�֙ Љƃʊɨь��ӫ�μŵԴ�ͬƾ¬ȱʼʧ

=ʯƃ֙J˅Ÿյʨ=ÚQ̣�΢ŘȁǠͬѢξŞħ֙Һ;ȽÏŽ©ʼ/С՝ȱʼͬǰ

՝� 

 

֗%֘TRIPS�ǋ 

ÖƯͬŽ©˦ħ 1970ƨҙ�"
գćȄс̶�ͬ͐ćŽ©֙Jħ 1999ƨ̣֙"Ӳ

ţ TRIPSџ˛֙Ž©˦ʧb˄֗Patent Act 1999֙�Σ 1999˦ʧ֘֙;ƻ�́Ṷ̋Ԏ

																																																								
161 WãƮ 8ȌP. P.13-15 
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ʼ©֗Exclusive Marketing Rights֙EMR֘ύϡ�áɧ 2005ƨ 3ʉ 23ɫ֙ÖƯҒʈӠ

ӫ"
Ž©b˄˦ʧ 62005�֙ӟɷƀ 1970 ƨͬÖƯŽ©˦ͬη�ʾb˄�ӟʾͬb

ɕUǍÖƯŽ©˦ʂζó TRIPSȽ�ͬџ˛162֙�џҖÈ��ɷÖƯɧ 2005ƨ 1ʉ 1

ɫȒѾ
գć�Ą
с̶�ͬ ͐ćŽ©֙ƵԪ"Ý�ʊ̯Ғͬ 1970˦ʧη 5ʨη 1Ւ֙

õɸѻ˦ʧħη 92֗ A֘ʨ֙Ĺ¼"�éͷͬͬсćƾ¬ȱʼ֙ӟɷ̣"ɦ\ÖƯƔʮ

Ϻϻ÷ӹ(ˠʊҺłĢ�ћӢЙºͬʇ�ͩӭĢŰȽXʂ\Ūͬ@ћŽ©сć163� 

ʊšЈѾ̣ T֙RIPSʨˁ­̛ÖƯсšƔʮ;˄Ạ̑ɼǸҝ͐Ɣʮͬ�ӻ?̣֙"

ǽƀɤͬ˦ʧ֙ÖƯћсʮЭʂŀɸԠĹ¼ɤͬ·ΨѱɨĄµɤѪ͙֙ħ 70ƨ9ʐĄ

80ƨ9ʐԟŕ÷ʇ�ͩӭĢŰ�éс̶ͬÖƯћсƔʮ͇ƙẠ̑ TRIPS�ǋ�џͬ�

͈ǠAʮ֙ԎČͬξģħЃĢХ˂˱ Ņ̣Ĺ¼֙­̛"�͈šöсƔʮͬȂԜ164� 

 

֗�֘ÖƯХƾ¬ȱʼʊԡͬс̶ʧW 

1. Nexavarʧ֜Bayer v.s. Nacto 

ÖƯħ¼� TRIPS �ǋƀŽ©˦ͬb˄֙Çû˺ãՈ˲Ǡͬ�(ʹμȻɨ֙ƾ¬

ȱʼØ̣���΢֙ Љ Bayer v.s. Nacto�ʧ̣ÖƯȱ#ͬη�eƾ¬ȱʼʧW�С 2008

ƨ;V֙Bayer ħÖƯɉʊ Nexavar֗šọ̈ Sorafenib Tosylate֘Ž©֙ѻŽ©͑ɧˣ

ͥГͦĄЛͦ�ÖƯŽ©ƊȱʼÖƯͬšöсƴ Natco֙”ɏƾ¬ȱʼ͂ǍћӢĄԎČ

Nexavar ͬʼ©�YɏÖƯŽ©˦η 84 ʨ֙ɗƮí;ıɧ;�>P͉͒ȱ#Ž©ͬƾ

¬Ǡ֜Çȥ
�΀ƀŽ©ͩɳͬó͉џ˛�є̎Һ��
�΀�Й;ó͉ͬŵǭ�ʥ͂

ǍŽ©ͩɳ�֙
Ž©ͩɳ�ħÖƯՙĦ�U͑��Ž©ƊѾ̣֙ğ̣ NexavarħÖƯ

																																																								
162 Ram, P. (2005). India's New TRIPS-Complaint Patent Regime between Drug Patents and the Right to Health. 
Chi.-Kent J. Intell. Prop., 5, 195.  
163 Nair, G. G. (2008). Impact of TRIPS on Indian pharmaceutical industry., J Intellec Prop Rights, September 
2008, P.438ȌAvailable at http://nopr.niscair.res.in/handle/123456789/2029 
164 WãƮ 163ȌP.441 
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ԎČͬɠԇ�ł֙��ͬó͉џ˛ˠʊǍ«̎Һ֙� Nexavarͬ�ʥƀÖƯ�΀V҃ɷ

�ó͉ͬ֙õɸ Nexavar ˠʊħÖƯŵɨ�ˠʊó͉ΡƯͬћӢ֙ìʊƃԇӥé� 

ħ�ѳŶ֙ɼǸҝ͐ʼ�ѳŗĉʈϦȧӟՒȱʼ֙ìɷż Natco÷ Bayerɓ8ͬŽ

©ԈǏ 6֕Ƚմ« 7֕�”ɏ TRIPSĄʔĈŬѨ֙ŗĉʈѾ̣֜
ȂĉĢΎѾ7gʊť

ɟͬʼ©U͑ TRIPS ͬՈ˲Ǡ֙ХȂĉĢ`ғ�΀tƲ̹֙¨ɷХ^ӥȈʊ/͂Ǎс

̶ͬʼ©ʊԡ��şҥմθ˦ԩϦȧ"ŗĉʈͬ˞ũ֙ʇմ˦ԩ ɷŒ˅� 2ɫ Nacto

ͬ Sorafenib šöсˑʉ�ʥŅϏ 9000 Ͷ˓֗Ϗ 150 Ѓ�֘֙ЉȤЌͬ�ʥ¯̣ˑʉ

280,000ÖƯͶ˓֗Ϗó 4600Ѓ�֘� 

ƀ˅ʧ§˞ϝʛʊ˄å�õͬѶ���ɦՌV҃֙ʑʧӢȂÖƯͬɼǸҝ͐˦ħў

ɦѶE�Ѷ¡�S�ЃĢҨɵ9ђ֗USTR֘żÖƯ¥�ɼǸҝ͐˦оƼĢŰͬ��Ѥ

Ŵöĕ֗˅öĕÖƯŕϛö¥��֘֙USTRȐѶȤЌʧͬϝʛ̣
íЙ�Ӱ͛ĩĺӕ

ÖƯ;ĿͬµɤЈ�֝
ЃĢĎʈ�͈ɼǸҝ͐ʼ�Ǖ֗GIPC֘�ͬĴþżÖƯͬɼ

Ǹҝ͐ʼ¬Ư¥̣ 25eĢŰͬʇǋ�eĢŰ֙ՠзMɧ�7ԟͩ�ĢŰ֙Œ�ĢĄŋ

ã©)�˅ĴþȨ�֙ÖƯͬɼǸҝ͐¬Ư
ħс̶Ž©ɦՌ̹¨ǮÈ֙ğ̣ıʑ`ғ

I�ҷVҷ�íǍ��Jë�ɦՌV҃֙ÖƯŽ©Ɗğ˅Ч^ӥ"с̶ӓ͑ʼ֙͂ǍÇ

ȥÖƯɗƮĄ̦Ģ͔ԃƞϜ϶ͬɓȧ165� 

 

2. CГс̶ Solvadi®֜ÖƯŽ©˦ͬŘȁəʛ 

ʊ�(Ѷ҉ŰȐѶ֙ÖƯb˄Ž©˦ǋĹ¼ͬʹμȻɨŵԴ�ƀɕՍͬͷͬӢȂå

əʛ֙Ѿ̣ØUħŽ©˦ɕՍ;ǋ֙ÖƯ�ñ íЙϺϻћӢĄԎČ@ћс�̨Љħë

�ɦՌ֙ØU TRIPS �żʹμͬՈ˲Ǡŷ�ʨɡ֙ ˠʊUȈʊͬѶ҉Ű̎ǰ֙7g

																																																								
165 Banerjee, A. (2016). The Law and Politics of Pharmaceutical Patents in India. In Innovation and IPRs in 
China and India. Springer Singapore, P.153 
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Ѿ̣�μħʇǋɸ®ʊȈb˄֙ ɤʨϏ�ű4̨ʈUԟͩ�ĢŰͬή/Ղ;ҜɎԆџс

̶ͬ�ʥ̹֙¨ɷɤс̶� 

�ӫƙʊ·ΨՠΒ֙ʹμʶʱ�ՆџŵԴɨ¼ǄՐƛĵϝʛͬʼº�͒ɧϵԆͬ˦

ѢơVŘК֙ƙҏɳAʮí;Օ�bɕ7gͬь̣�ğ˅֙ʹμƔ�||ɷŞħ֙ØU

ˠʊɳΎU͑֙  Йӭ«Ȗ¬�ʥӫƯ�̒ͬəʛ�WŒˣͥ CĬГ̢ͬɤс Solvadi®֙

ħ 2013ƨ͂Ǎ FDAȐ��ƛɸ֙�ʥՊƢɰҤ֙ŢħЃĢČ� 1̱ 1,000Ѓ�֙�Щ

12ĀͬͥΡՆЭҦ 8.4еЃ�֙ӢȂʯŅ̯Ғ�̨Љħ 2014ƨ֙ŢͬћӢĎô©ǓΜ

š֗Gilead Sciences֘ŬƜ֙ŢżХšöсћӢĎóQ֙�ħŅϏ 90eԟͩ�ĢŰԎČ

Solvadi®֙�ʥ̣ 900Ѓ�֙��\ÇȥÖƯ�ӟŅƣԧ�ͬЗǋÝğ֙Ѳŀ/Ѿ̣Ø

ɷğ̣ɎǺӫմͬс�ʈUǍ Solvadi®ӱç«ƾ¬ȱʼͬă:166� 

 

%�� ȟ�Ѓ˱ 

֗�֘ ƚў 

ƚўħ 2007ƨƀȘåӌԑ͡˒с̶ Efavirenzȶæƾ¬ȱʼͬr �˦ħӥьƾ¬ȱ

ʼ;±֙ƚўɗƮʅϤàХĄ Merck сƴͬ҇§֙7gѾ̣ Merck ħ�7Ąƚўͩƍ

ΡƯ͹IͬĢŰȽXӅMс�ͬ Efavirenz֙Jɷӹ(ĢŰՆџˣͥͬ/ɠ�̦Ӆƚў

̣ŀ֙õɸÖƯͬšöсƴЙȽXʂM�ͬ Efavirenz֙�ʥϏ̣ Merck с�ͬĝ¡�

��ÑĎ�ǋ֙Merck՝ǰżс�Ǐˑ¹ԇ 1.59Ѓ�ԧMТ 1.10Ѓ�֙JƚўɗƮ4

Ѿ̣�Һ�ʇǋħ 2007ƨ 5ʉ֙;��©Ͱ͉ͬ͒֙ƀ EfavirenzӥьՊĎʮ͑Ӟͬƾ

¬ȱʼ֙ʍԨ'ƨ167� 

 

																																																								
166 Duggan, M., Garthwaite, C., & Goyal, A. (2016). The market impacts of pharmaceutical product patents in 
developing countries: Evidence from India. The American Economic Review, 106(1), P.100 
167 WãƮ 80ȌP.52-53 
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֗%֘ Û͌ŀ 

Û͌ŀǻ˦η 363ʨη 7ՒѢũ֙ ĢŰʊЅÂΎ`/˖ЙłŤ�ʊəĩ͂ǍմćҮ

ͬс̶֙ǖՔʹȹс̶ͬĎʮÈ֙^ӥĢŰћӢХU͑Ą˴ь͡šȈՆ͹ζͬšöс� 

2009 ƨͬϴϡ:η 2 ʨ¯ɷƾ¬ȱʼħÛ͌ŀͬ˦:Yɏ֙”ɏϴϡ:֙ƾ¬ȱ

ʼЙħ>PɸԠ֙;��©Ͱ�ϩǟǩ˥�ĢŰŤ�θ͉͒ŵɨ���
��©Ͱ�Ç

ȥ
ЙæǍˣͥǲʞÛ͌ŀ/˖ͬс̶֙ɷ��я͏ͬըџͷʳ�֙ ɘìџħ��я͏

��ʊ��Ǡ֙Û͌ŀ�Ѳŵɨƾ¬ȱʼħ>PĄс̶ʊԡͬŽ©�� 

2010ƨ֙Û͌ŀɗƮƀ Ritonavirŵɨƾ¬ȱʼ֙Ritonavir ɷ�΢Șåӌԑ͡˒

с̶�2012ƨ֙ëĿƀ LamivudineĄ Abacavirͬќóсȶæƾ¬ȱʼ168� 

 

��� ˬĢ 

ˬĢСǏ�Ģ�ͦ͢ǨЈХǕП͡ǨЈͬɠԇӝƨ�Ï֙Ǳ̋͡Ǩ/ɠáħ 2003

ƨҵӝ̓Ĺ¼ǋ֙\�͸ħЇǹс̶͂æȂʑͬď՛�ӟ(͠͡ɷˬĢ�џͬ�Ņˌ+

Ýğ֙ ˣͥȂʑõɸՠзĹ¼�ɧɷǏ 2006ƨҵ֙ ˬĢ˞ũƀ�΢с̶ŵьƾ¬ȱʼ�

2006ƨ 11ʉ 29ɫ֙ˬĢը�ͩƜƀMerckс̶ Efavirenzͬƾ¬ȱʼ֙EfavirenzɷǱ

̋ͬ͡�Ϫˣͥс̶֙�ʊӅƃͬ�Ъ´Q͑�ˬĢͬѲíҏȨ�֙ӟɷ̣"ՊĎʮͷ

ͬĄ��©Ͱ֙ƥ¾ 50еç«ĢŰtƲ`Է֗National Health Insurance֙NHI֘`ғͬ

ˬĢ�˖͂æȈՆͬс̶�Ѳíҏżȧϻ« 2011ƨ169� 

2007ƨ 1ʉ 25ɫ֙ˬĢŬƜƀë�΢Șс̶ Kaletra®ŵɨƾ¬ȱʼ�Kaletra®ɷ

�΢Șӛӌԑ͡˒с̶ LopinavirĄ RitonavirͬŽ©Ϝó֙ Ƣ͑ɧƀǱ̋͡ıʑс̶֗ W

Œ Efavirenz֘͐͏ЊсǠͬǨЈ�Kaletra®ͬ�ʥɷˑLǨЈˑƨ 2,200Ѓ�֙ӟƪ�

																																																								
168 WãƮ 80ȌP.53-54 
169 Suwan-In, N. (2012). Compulsory License, a Long Debate on Trips Agreement Interpretation: Discovering 
the Truth of Thailand's Imposition on Pharmaceutical Patents. Asian J. WTO & Int'l Health L & Pol'y, 7, P.238.  
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ɷˬĢ�˖ͬƨɔ�֙ɘˬĢ˞ũ�ʾU͑ƾ¬ȱʼ֙;XϠç« NHI`ғͬ 250,000

eǲʞͬ�˖U͑�ӟʾѲíҏͬʊəʍĄ Efavirenzõʵ̣'ƨ֙ȧϻ« 2012ƨ170� 

ͩƜ Kaletra®ƾ¬ȱʼͬõ�ņ֙ ˬĢӷͩƜ"ë�e��ՊĎʮƾ¬ȱʼϠȘы

Ƃʘс̶ Plavix�Plavixɷ�΢͑ɧˣͥǕПͬ͡с̶֙í͑Vԣ˃ыʠǁȂ�ǕП͡

ɷˬĢ/ˌ+ͬ�ŅÝğ��֙Яɷˠʊƾ¬ȱʼ֙ìʊͫ¡�%ÍɗƮ�ѲͬǨЈí

;͂Ǎѻс֙ӟХˬĢ NHI ȈƝʌӭ«ͬ��я͏ɗκ��У�ӟՒƾ¬ȱʼɭħU

ç« NHI`ғͬ/í;ħŽ©ʍԠȧϻU͑ѻс֙Ȅ͸«ˠʊՆ˛̣˃171� 

2008ƨ֙ˬĢáƀĝ΢ͦ͢с̶֗Docetaxel�Letrozole�Erlotinibã Imatinib֘ŵ

ɨƾ¬ȱʼ�ħӟʾƾ¬ȱʼŵɨ±֙ˬĢĄсƴϤӫ"Í%ĞóͬÑĎ֙Y̨̦˦ħ

с��ӭȂ�Ґ�ˬĢѾ̣˅ʾƾ¬ȱʼ4̨ɷǖџͬ֙ğ̣ͦ͛͢ɸħˬĢ/ˌ+Ý

ğ�ö¥η�֙Љʇʊəͬͦ͢ˣͥс4̨ħŽ©ʍ�͒ɧсć�ʥӫɧմɰ֙ˬĢı

ʑс̶̂ĕ�̦˻ȥ֙ˬĢ�˖Ղ;æǍ�ˬĢΣ֙ͦ͢ХǱ̋͹˓֙ěԆǠ�ˠʊ˓

ӅM�ˑƨʊ 30,000Wğ̣ͦ͢Љˌ+֙õɸˑƨáѴɥ� 100,000Wɤ͡W�ŢӢȂ

"ěԆͬϤ̝ҜɎ͎֙ТƀMɔ�Ȅ�θɔ�ͬŰƱӢȂҝɗ̡Ղ��ӫǋVҌгсƴ

õǰƀ̎ҺˬĢȈ¬ũͬɔ�џ˛ͬ͡/֙ �ҦȽX7gͬ Glivec®֗ šọ̈ Imatinib֙

íˣͥǶǠձղǠͪы֘֙͡ ħӟʾȂ»ͬ҇§ǋ֙ ˬĢɇԎ"ƀ Glivec®ͬƾ¬ȱʼ� 

ˬĢͬƾ¬ȱʼŵɨǋ ӱ«òɦȐѶ֙ȐѶ�џɷ�¥ƪվ֜η�ɷѾ̣7gŵ

ɨƾ¬ȱʼ�ʏ�ьĄŽ©ʼ/ӥь҇§֝%ɷ7gŵɨƾ¬ȱʼͬс̶Ӽ�ζó

TRIPSȈџ˛ͬϩǟǩ˥֙ǶǠ͠͡с̶ �єѾ̣Ӱóƾ¬ȱʼ֝�ɷѾ̣7gͬƾ

¬ȱʼՖͩϠɗƮ̭ͬ©Ǡʶʱ֙�ζóƾ¬ȱʼџ˛ͬ
ՊĎʮь̣�֝ ĝɷѾ̣ˬ

Ģŵɨƾ¬ȱʼ˓ TRIPS Ѳíƾ¬ȱʼͬџ˛
ʇǋȉː�Ą
̹ˍʨ=�֙ξģʂ

																																																								
170 WãƮ 169ȌP.239 
171 WãƮ 169ȌP.239 
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ƶ֝;ã ʊ/Ѿ̣ˬĢQ̣�θɔ�ĢŰЉՊMɔ�ĢŰ֙ħǶǠ͡с̶U͑ƾ¬ȱ

ʼ�̦͉͒172� 

ˬĢħƀ Kaletra®ͩƜƾ¬ȱʼǋ֙ԺİŬƜɇԎħˬĢ�Č�΢ɤс͓ͬ҈֙�

�ÇȥɤǱ̋͡с̶ Aluvia®֙ӟɷєѾ̣ՊƢӰóˬĢͬɤс�Ժİɷը�ƀƾ¬ȱ

ʼӥь˅՞Ĵǐͬс̶�ñ֙ƻҵŵҮȐѶ֙�ДʗŅʈ�ӱ«ȝ¬�Խ̨Ժİʇϛ˞

ũͨѮ Aluvia®֙�ħˬĢĸ�;�ǭͬșȍ�ʥ�Č֙J�ˠʊɕҖ�ƀ�7ʏͨѮ

с̶ͬ˞ũ173� 

Ժİ˞ũ�ħˬĢƻӥ—(с̶ɷ TRIPS ̦˦ф͉ͬď՛֙ƑɧŽ©ȧʊ/ͬ˞

ũξģ�TRIPSџ˛òĢϠ—(̹ũс̶Ž©֙J�џ˛Ž©с̶ǖՔ�Č�ğ˅֙�

μ TRIPS ȽXU͑ƾ¬ȱʼͬՈ˲Ǡ֙JŒʛŽ©ȈʊЈí;ӜӫǏƛĵ�ɇ��7

с̶Q�ƀɧƾ¬ȱʼͬĞǽ֙ ӹպƾ¬ȱʼżğ̣ȗրǗĚ֙ ЉҖȂՂ;ɨьͬ¬Ư֙

TRIPS ȽXͬՈ˲Ǡ żẠ̑ŃƩ˨Ǆ�͖α֙ƾ¬ȱʼͬс̶íЙìƀ 50,000 /͐

͏ǄՐ֗Kaletraєȱʼͬɠԇ֘֙ J�ǋ�7˖΀ħƛĵ�̦˦Ǎ«ëĿ�΢єɇԎͬ

с̶֙ӹպƾ¬ȱʼơVͬŵԴ©Ͱ\:/Ү͞��Є/Ǎ«"ȈՆс̶ͬõɸ֙ë�

Є/ͬtƲաԷÚŅ̣Ĺ¼֙ӟɷ�є�Ѳͬǋʛ֙ƀɧƾ¬ȱʼͬͩƍ͹͛�©��

μԺİĲũђΒ7gɇ�ͬс̶ƀɧˬĢЉѨ֙Ņŀɠ��ɷ́�̦%֙7gìɷ;˅

ь̣ƾ҆֙ǨЈɷúЙł͂Ǎс̶��||æ˞ɧŽ©ď՛֙ ĄŽ©ʼ/ɷúӳɊſ

˛�ČŽ©с̶ͬѲíʊԡ�ħȓю�֙>P�ʊƾ¬ȱʼҏͬŵճӼí;ſ˛ԎČŽ

©с̶֙Jɷ֙ƀɤсЉѨ֙ɔ«ԎČɤсͬȐ��±֙˦ǊѢũ7gՆџȗ�Ņԇͬ

ɸԠĄҩ̇֙Çûŵծŭ֙Á̶;ã/ճ�с̶РƫѸծͬŀeԱː֙ӟ�ӫΡӠƢՆ

џɠƨɸԠĄɠͫеЃ�174�Ž©сƴѾ̣ƾ¬ȱʼԧM"7g͂©ͬíЙ֙ӟƀɤс

																																																								
172 WãƮ 169ȌP.240-241 
173 WãƮ 95ȌP.180-181 
174 WãƮ 95ȌP.182 
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ͬԟͩ͹͛�©� 

 

ĝ�� ÒՊ 

1997 ƨ֙ÒՊĢʈӠӫ"�̯ҒǠͬ
Medicines Act�֙ħ˅˦ʧ�֙ÒՊ�Ѳ

с̶ͬƧьӊ�֙�ħõ˦η 15ʨ cՒ�¼ƾ"я͏ӻͬʼº֙U�Йħ��я͏ϩ

ǟǩ˥�ŵɨƾ¬ȱʼ� 

ƀÒՊЉѨ֙ƾ¬ȱʼͬՆ˛ɷ͹͛ƾ̤ͬ֙ƅ�ɷƀȘǱ̋ͬ͡с̶�2000 ƨ

ɸͬɠɏՠΒ֙ħÒՊ֙ƧĪˑņʊ 1600/ǲʞǱ̋͡175֙˓WƋ�͈��֙JȘǱ

̋ͬс̶џ�Ϗˑ/ˑƨ 12000-15000ЃԈ֙ƀÒՊ/˖ЉѨɷՂ;ҜɎͬմ��ƚў

ͅ�ӠӫȘ HIVс̶ͬƾ¬ȱʼ֙ ƀÒՊЉѨɷ�΢Đͩ֙ 7gí;ȶæ՞Iͬɦƺ֙

џ˛ʑĢсƴћӢšöс֙п˅ԧMȘ HIV с̶ͬ�ʥ�Jҵ¦ÒՊɗƮƀɧɷúѻ

ƀȘ HIV с̶ŵɨƾ¬ȱʼȶæ`͕ǴƯ֙ɎǕӟʈU7għЃĢͬ 301 öĕ�ç«

̹¨ԡ˫͎ТҨɵ¬ѕ֙͸« 2001ƨ֙ƜƝɗƮżÒՊСѤŴöĕ�Ԫö֙�ŬΣì

џÒՊӲţ TRIPS ͬѢũ֙ØUӮåЃĢŽ©˦֙ �ʈç«¬ѕ֙ӟʊíЙħ—΢

ΡƯ�̛Å"ÒՊɗƮ176� 

 

ηĝν� Ƃϝ 

ƾ¬ȱʼħ�ƯãMƯԟͩĢŰ֙Ӽєѣ̣͂æǖՆс̶ͬԆџɦ˦��̨֙Љŵ

ɨƾ¬ȱʼӼʈӨ«VСŽ©ȈʊЈͬ$±ƾ̤åƀ֙ӢȂ҇§ǆǆՂ;æǍəʛ֙Ȅ

ɷ$ǋп͒Ǐƛĵ�ɇ��7с̶ӥьĴǐ֙WŒˬĢͬ Kaletra®ʧ\ɷ�W� 

˺ãс̶·ͩͬҦ͑֙Çȥ͂ǍȐ�ԎČс̶ȈǖՆͬРƫѸծ֙ǆǆɷѬ҉ƾ¬

																																																								
175 Bass, N. A. (2002). Implications of the TRIPS Agreement for Developing Countries: Pharmaceutical Patent 
Laws in Brazil and South Africa in the 21st Century. Geo. Wash. Int'l L. Rev., 34, P.211 
176 WãƮ 175ȌP.213 
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ȱʼɗκͬԆџЗɻ�Ž©ȈʊЈӠƢoѱƾ¬ȱʼíЙԧMƀ·Ψ̛ͬÅəʛ�ğ˅

ŘКŽ©¬Ư֙Љ˅oѱԸûͬǰǝɷŽ©ɷǖџͬ֙Ԫ"ї�ԎČс̶ͬȂʑ�Ŀ֙

 Նџї�ԽϤ·ΨJʇϛєѾ̣ɷ�íƛĵÈͬс �̶̨ ЉӟՒ҉ӖǛ͗"�e$ŵ֙

Øс̶ћӢĎħ͹ƀӅƃԎČ՜ͬƛĵ�ӷɷ͂Ǎ"ŵҮǠͬ©֙̕ ħ�θɔ�Ąͩƍ

�ĢŰͬ՜ĿԎČ՜ ӭ«"ʇM՜Ư֙ õɸс̶�ñØUՆџЭҦԈ՜ХɸԠħРƫ

Ѹծ�֙7g ӷɷʇʊ©íĤͬAʮ��֙ğ̣с̶�ñͬϤ̝Η©�|ħɧŽ©с

ćͬմ�ʥ֙ӷç«Πɔ�ǭ�ɗƮїҧ;ãĢŰͩɳŽ©ʼͬї¾177�ɘЯ;˅Q̣

åƀƾ¬ȱʼͬпé֙ՠՂ;҃ʋɧ/� 

Ǐ�Ӗ͉҉ãòĢ˦¬ŵ『ͽV֙ ƙԟͩĢŰƀɧƾ¬ȱʼͬŶǵǴƯ�џɷVС

ɧ7gͬ/˖ʊЙºҜɎǖՆс̶֙ õɸȿʊŽ©ʼͬŅсƴǆǆ ɷƙԟͩĢŰͬA

ʮ֙ħҝɗҜɎ�֙ƾ¬ȱʼƀƙԟͩĢŰͬǖՔǠӅM֙7g ʂűɵż̧վɖħƾ

¬ȱʼƀŽ©сƴíЙӢȂͬϤ̝Ƀŉ��͒ ˅Ѥ�֙ ɓȧХåƀƾ¬ȱʼɗκͬǴƯ֙

çĢŰʑӁͬҝºХ/˖ͬϤ̝˙ƧǄՐ͎Ԋ֙ ƀɧ·ͩЙºӅƼͬԟͩ�ĢŰЉѨ֙

ŸյͬŽ©ɗκɷϦȧĢ�ıΐƔʮͩƍͬƿǠȻɨ֙ �íӢƆʏVĢŰ·ͩºӝ̓Ȃ

Ԝͬ˟Ħ֙ÖƯØɷçǭɧ˅ͬWś�ğ˅ƾ¬ȱʼɗκͬŞħƀɧϲƂğ̣ҟųƗ《

ЉӢȂͬ/ʼХtƲʼɃŉʊ��í̊ͬҞ̈́֙ΎʊȧϻͩƍͬǖџǠ�õɸƙԟͩĢ

ŰԽ̨ɸƢȘҒ7Ģȶæƾ¬ȱʼͬь̣֙J;ЃĢ̣W֙7gY̨ɧ˦Ǌ�`͕
ɗ

Ʈǒɔ�˅ՒӅƾ¬ȱʼʂ̣ƾÄͬ¬Ư֙íѡħŽ©ͬļɥǠ�֙ʆΓʈ©Ͱ`͕�

Ւ�ʊƿǠХʇǋȉːǠͬȻɨ֙ɷ̦íӴ�ͬ� 

 

 

 

																																																								
177 WãƮ 95ȌP.183-184 
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η�β� ȃĢ͇ьŽ©˦ƾ¬ȱʼ¬ƯХʏVƍʌ 

η�ν� ȃĢ͇ьŽ©˦¬ 

��� ȃĢŽ©˦ͬƾ¬ȱʼ 

֗�֘˦¬ˤՍ 

ȃĢԡɧƾ¬ȱʼ¬Ưͬ˦:ˊϤƪʾb˦֙ŅУɟ͉Œ�֜ 

1. ў� 1944ƨ-1993ƨ֜ 

ƀɧ�ͩɳͬսΒƾ¬ȱʼѢũ¥ɧη 9ʨ 
֜©͑7/�ͩɳȄɤĬħ�Ž©ʼ

ʍ��ͩɳЈ֙Ǎ͓҈Ž©֙J�ͩɳ/ǽϠŽ©ʼ/;͹͛�ї�ԈȄÑҒóћ֙Ž

©ʼ/Œ̦˄͉͛͒֙�ǍȠϞ��ɳΒƾ¬ȱʼ�Ѣũ¯ѩɧη'νη 67ʨТη 72

ʨ֙ż
ʏŵɨŽ©�֗ η 67ʨ֘ã
Ģ�Նџ�֗ η 69ʨ֘Q̣í͓҈
̹Ѳŵɨ�

֗ØǋVͬ
ƾ¬ȱʼ�͉֘ͬ͒֙ƶ˧�Ѳ̹Ѳŵɨ֙õɸ-҅#̹Ѳŵɨʼ/ŵɨ

ǋͬЅÂ֙ɷƀɧƾ¬ȱʼѢũӅ̣Ÿյͬ�ːɸʍ� 

2. ў� 1994ƨ-2012ƨ֜ 

b˦ǋªßШ˦η 9ʨ֙η 67ʨТη 70ʨϲ̣̃η 70ʨ֙żƾ¬ȱʼξģԨũ

̣ĝe�ճ͉͒֜ĢŰϩǟǩ˥�Ƚմ��©Ͱ�;ó͉�Ďʮʨ=ħ͹͛ʍԠ�4�

ЙÑҒȱ �̓��Ƨδ̯ь̣ͬїɚȻɨ�õɸżШ˦η 72ʨXɗƮU͑ͬʨɡªԪ� 

3. ў� 2013ƨ֜  

Ý�֗Ш˦η 78ʨ֘
Ž©ŽңʶԡǍY͓҈̹֙Ѳѻ͓҈/ŵɨŽ©ʼ���

ʨɡ֙b˄̣
Ž©ŽңʶԡǽYϩǟă:Ȅ�ňͷͬ$ʮ�μʶԡ�Ӡ΄֙ƾ¬ȱʼ

ȈՆŽ©ʼ֙��ӡӠ΄Ž©ʼ/�֗ɤ˦η 87ʨ֘֙³ŎɼǸҝ͐Ɗ�ŶʟХ§ɥ

»Й178� 

																																																								
178 Y��ȌƹsĴ�ïǍěő§S¿UƬrk-è¹*ńĦUȌÿõĠ�ĦǭƳȌ44āȌP.74-81Ȍ2014
· 06ÿ 
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ԽȃĢС̹Ѳŵɨ¬Ưҵ֙Ž©˦�ʊ՞I
ƾ¬ȱʼ�ͬ¬Ưƙ̨�Íƨզ̨֙

ЉȃĢƀ˅¬Ưҵ¦��̫ǧ֙ǋʍáǺɧƙԟͩĢŰХŅĬсƴͬĺº֙СȃѱԨͬ

ǩǁҷҹěԆ�Сƾ¬ȱʼ¬Ưŵь;V֙͂�ŵɨ�͓҈ʧ��ŀѡ֙��;�=ʧ

Wʇ̣Ϥ�֙¡¨̣ͮŰբ©˵�ñƀϤ̝ӻɼǸҝ͐Ɗ� CD-Rȱʼʧ֙;ã�˴ǲ

ʧ� 

 

֗%֘ʧW 

1. ͮŰբ©˵�ñ v.s.Ϥ̝ӻɼǸҝ͐Ɗ� CD-R ȱʼʧ��ȓюźԞQ̣ƾ¬ȱʼ

͉͒ 

(1) ʧ͒ 

ͮŰբ©˵�ñɧ 1987ƨԠҵ֙Ԯϻ;
Ѯԑҩѫ͑�í;�šɦƺҕæ�ѮǼ

ӆճ֙ћӢ˅Ѯԑӆճ�јϾ֙żҩѫѮԑɧ˅Ѯԑӆճ��јϾãҕæѮԑ�θ֗_

Σíԑƺ�΋̱
CD-R��ћӢɦ˦͓֘҈Ϥ̝ӻɼǸҝ͐Ɗ“� 5 =ͩɳŽ©֙á

բ© �˵ɫĎɤºД?ʊԨ�ñãɫĎŇԯҀՅД?ʊԨ�ñ�õ¬ũ CD-R�΋̱�

ʳ̈Ѣʥ֙�e¨ɉʊћӢ CD-R �ԡԕȓю�ħȱʼ�֙�Ű�ñȶ͑
Çњȱʼ�

ͬɦƺ֙͒ɤºãŇԯҀՅ�ñȱʼϠբ©˵֙բ©˵ɟóȱʼǋ֙;ũĬÈŽ©ȱʼ

ŌϏȱʼ͓҈/179� 

ėĢΌΜȓƔʮД?ʊԨ�ñɧ˖Ģ 88ƨ 10ʉ 12ɫХբ©˵Ȉ9ђ��Ű�ñ

֗Øբ©˵�ɫĎɤºД?ʊԨ�ñãɫĎŇԯҀՅД?ʊԨ�ñ ς֘ѩÇûբ©˵Ȉ

ʊ 5=Ž©�ȱʼóϏ֙õǰĢΌ©͑ѻŽ©�űћӢ�΋̱֙ʍԠ̣ 10ƨ֙ԾɦϏ

ũĢΌǽɓ8�ʼ©Ԉɠ՜̣ˑ�єȱʼ͐ć�˽ԎČ�ʥ�ͫ¡� 3ȄɫƤ 10�֙

;ӅմЈ̣̈� 

																																																								
179 (�ǘ&ĉË{ȌƓƙŒ¢ǾSĩ>řčQģƯĈ"C¶�÷Ħ¨ñ�ľf��ƤŰĵ�ÉȌÿõĠ
�ĦǭƳȌP.92Ȍ2006· 3ÿ 
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ǋьɗԩ�Ƨ,ɵŗĉʈ֗�Σ�Ƨʈ֘ɧ˖Ģ 90ƨ 1ʉ 20ɫ;�фŝη 21ц

ф¡ʃ֙Ѿբ©˵θ�Ű�ñ±ԟȱʼɦƺӮå�Ƨ,ɵ˦̨֙ѻф¡ǋϤմθьɗ˦

ԩɇԎ֙áիĞ�Ƨʈ�ѳ�բ©˵ɧ 90ƨ 3ʉ 1ɫ;ĢΌʏɓ8ʼ©ԈЉ ҈ĢΌ

ɓ8֙ĢΌ�ɧ 90ƨ 3�4ʉԠ ǐÝþ֙�џ˛żʼ©Ԉԧ̣ˑ�͐ć˽ԎČ�ʥ�

ͫ¡� 2Тͫ¡� 5̨֙բ©˵�ʏõǰ֙�ɧ 90ƨ 4ʉϛ˃ѻȱʼŌϏ�Ծɦŀʾ

ÑĎ֙ǬƆɤȱʼŌϏӑʏӭÑҒ֙ĢΌ�ɧ 91ƨ 7ʉ 30ɫ÷Ϥ̝ӻɼǸҝ͐Ɗ͓҈

Ɔբ©˵Ȉʊ 5=ͩɳŽ©�#̹Ѳŵɨ֗Øb˦ǋ�ƾ¬ȱʼ �֘ʧϤɼҝƊŶʟ֙

�¡¨ɧ 93 ƨ 2 ʉ 12 ɫãõƨ 4 ʉ 14 ɫӠ΄բ©˵ãĢΌԬӖǰѡ֙�ɧ 93 ƨ 7

ʉ 26ɫ;ɼ˦ŝη 09318600520цŶũʃ֙�Ѳ̹Ѳŵɨ�բ©˵�ʋ֙Ƚҵѳ՝֙

ϤӱիĞ֙ӧ÷ьɗ˦ԩȽҵьɗѳѰ� 

îÉմθьɗ˦ԩѾ̣֙YŽ©˦η 76ʨη 1Ւ�̹Ѳŵɨ֙Ք;
ȓюźԞ�

̣±Ƚ֙JÝþ�̦
ȓюźԞ�ǩ$֝ĢΌΜȓɧ͓҈̹Ѳŵɨ�±ƙ�ьŵɨύ̯

ʧ֙Ӯå TRIPSη 31ʨɀʻ�Ý¯֙�ζŽ©˦η 76ʨη 1 Ւ�џ=֗С TRIPSη

31ʨη bˁѢũЉV�Ž©˦η 76ʨη 1 Ւã TRIPSη 31ʨη bˁѢũǖՔ
Ƚ�

ó͉ȱʼʨ=ХŽ©ʼ/ÑĎЈ�֙]
ɐU͑Ž©�/�֙ЉՊ
ƙŵԴU͑Ž©�

/�֘֝à¼/��ƽ�ζóŽ©˦η 76ʨη 1ՒȈũ�
ó͉�Ďʮʨ=��Ýѳ

՝˞ũɳՠq՘�ħѾũó͉Ďʮʨ=ɸ֙ʏЙЇǹʼ©ԈѪλɦƺ;Ŀͬŀ΢ğϖ��

θθ͉͒֙§˞ɇԎɼǸҝ͐Ɗƾ¬ȱʼф¡180� 

 

(2) Ѷʙ 

˅ʧħŶ͉ʍԠ֙òɦ̧վŀԻ�ɧδ̯˦�Ўóь̣��Ƨ,ɵ˦ηÍĝʨȈΣ


Ўóь̣�֙ ҍ$ʮ;ŌϏ�ÑҒȄ�7ɦƺ�óǰ֙Хʊδ̯ԡ]�õ�͐ԎԱː

																																																								
180 ƏaȃŭƛèĦǨQģ 95·ºƭ�Ŭ 2783ƚ 
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$ʮ�õ˞ũĎćȄʋÂ��ʥ�ɠԇ�ȓю�͐ć�ѱw�,ɵƀқ�,ɵĩÌȄ�

7͹&Ϗʕ$ʮ˲Á�ь̣֙ �Һ;ǄՐ͏ �͐Ďć,ɵȄʋÂXՆ�ƛĵ»ЙЈ̣Ԩ֝

ЉȈΣ�7ɦƺ�óǰ֙ȨŌϏ�ÑҒ;Ŀ�ǰǝЎϟ֙�ďʊ̦˦ǊȢʕº֙$ŵ�

íƁУ�õь̣Ј֝ ë�Ƨ,ɵ˦η%ʨη%Ւ�õʮ�ʈȄ�7ĥճпβΡȄʈĉŅ

ʈ�͉�ʹ$ʈҒ˞ҒȄ�7ɦ˦Ị̏Ϗʕ$ʮ˲Á�ь̣֙-̣�Ƨ,ɵ˦�Ўóь

̣181�̨˦ԩ§˞�Ѿ̣բ©˵�ɫĎɤºД?ʊԨ�ñãɫĎŇԯҀՅД?ʊԨ�ñ

�$ʮȈòСɉʊ�Ž©ȓю֙�ʊ&їǠ֙��ʊʆ9íЙǠ֙ɘ�Şħδ̯ԡ]֙

-�ζó
Ўóь̣��ũЅ� 

�ӫ͒ɧʑʧƾ¬ȱʼ˞ũ�ŵҮ͉͒ã͹ԡѡѦ�ʏç«˦ԩҮ֙͞ ƀɧŽ©˦

ɤѢũͬѦԄ4ʊ±ʧəº�WŒɼǸҝ͐Ɗɧѳ՝˞ũ�ƀɧ
ó͉�Ďʮʨ=�ͬ

ѦԄ֙Ѿ̣ȈȽ��Ďʮʨ=Я;ūѤη�/�ѥƯãɟճ͐ʮͩƍѤ�֙�̦ɳՠӮ

å͹ԡȓюƛĵ�ǩ˥֙�ǽ͛ɷ҈˛̹Ѳŵɨ�͓҈/í;Ȓç֙�í;͇ŵɓ8֙

ӥЉíµӢԾ。Ј182֙Ø̣ǋϻƾ¬ȱʼʧ=íàЇ�ǰѡ� 

ë֙˂Ͳ-ʅƀբ©˵ʧQ�Ŷʟ�ħƀբ©˵ŵɨƾ¬ȱʼɸ֙ȃĢŽ©˦η

76ʨη 1ՒʨɡѢũ 
̣֜ğǽĢŰϩǟǩ˥ȄĹӥ�Ͱ�Պ̭©U͑Ȅ͓҈/ʅ;ó

͉�Ďʮʨ=ħ͹͛ʍԠ�4�ЙÑҒȱʼɸ֙Ž©ŽңʶԡǍY͓҈̹֙Ѳѻ͓҈/

ŵɨŽ©ʼ���֙ ğ˅֙ŒěʥYɡЅѦԄ֙¯�ʊ
̣ğǽĢŰϩǟǩ˥��
Ĺӥ�

Ͱ�Պ̭©U͑��
͓҈/ʅ;ó͉�Ďʮʨ=ħ͹͛ʍԠ�4�ЙÑҒȱʼɸ�θÝ

ğ��Ј֙Ž©ŽңʶԡĪǍY͓҈̹֙Ѳѻ͓҈/ŵɨŽ©ʼ�̨˂ͲįŗʈɧȃĢ

ɼǸҝ͐Ɗƀբ©˵�ñ CD-R Ž©̣̹Ѳŵɨ�ф¡ʧ�ɷúӮå TRIPS ͹ԡѢξ

�҆ʟĴþ�Ѿ̣ 
֜̔ħєȱʼ/̦˦Փ©ǏŽ©ʼ/æǍС՝ȱʼ�$ŵʑӁ֙�

																																																								
181 Ftc.gov.tw. (2017). (ƺ�Ɖwƛĵ�Ȑ. [online] Available at: 
http://www.ftc.gov.tw/internet/main/doc/docDetail.aspx?uid=1207&docid=13170 [Accessed 4 Apr. 2017]. 
182 �ƔĠ� 95· 6ÿ 16ôŻƭ�Ŭ 09506170420ƚƭǼģ� 
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Պџ˛ƾ¬ȱʼ��¡͉͒��ϳUŽ©ʼ/ƙɔ«ó͉Ďʮʨ=ͬӵϏ֙ Ú4ȠϞȱʼ

�Ž©ɸ֙-�ų̈̄ǽСÁȱ#ƾ¬ȱʼ�ԪȠϞȱʼĿ֙ǖՔʊ��©ͰŞħ֙Ȋí

Uƾ¬ȱʼó͉È�ȠϞ,ɵʑӁϞՊȱ#ƾ¬ȱʼ�ó͉͉͒��˅Ĵþƾ҆"Ž©

ʼ/ȱʼͬС͒Ǡ֙ŒѾ̣ÑҒ�Ȃ�ϝʛ֙ƙʱȂŽ©ʼ/̞͑Ž©ʼ֗ŒʏŵɨȄ

ʏӰ͛ŵɨ֘�ǩǁ֙ȄğѻȠϞȱʼƙǄՐȃĢ͹ԡ͐ʮ�ͩƍɸ֙ŕǍѲíŽ©̹

Ѳŵɨ183�˅-ǄՐ«ȃĢŽ©˦b˦֙ż
Ĺӥ�Ͱ�Պ̭©ŵɨ�Х
ͩɳȄɤĬ

Ž©ʼ�ŵɨ֙ż�íӴ�Zůħ±�ͩɳȄɤĬŽ©ʼ֙�Ӆѻħ±�ͩɳȄɤĬŽ

©ʼ�͹͛Ϥ̝ǰЅ�ԆџȓюɕЪ�θ͓҈ƾ¬ȱʼɸ֙ǖՔ
͓҈/ʅ;ó͉�Ď

ʮʨ=ħ͹͛ʍԠ�4�ЙÑҒȱʼЈ̣Ԩ�֙ Q̣͓҈ƾ¬ȱʼ�ΡƬǠџ=184� 

 

2. �˴ǲ 

(1) ʧ͒ 

2005ƨ֙WHOґþòĢΙ˴ǲíЙɧѻƨ̮ͩŅ˴ь֙�ɧԶǋ�Ɯͬ
˴ǲŅ

˴ь̈wѪ͙ʸ“ђ�֗WHO Check List for Influenza Pandemic Preparedness Planning֘

�ƸҒòĢ̣ԣΘΙ˴ǲлƷ֙ˑeĢŰՆџ�wϴ/éɠ 10%ͬԣ͟сć֙͛ɸȃĢ

Şԇ|ʊ 16е/?֙Ôϴ/é 0.7%֙《Ձ 10%ͬƸҒԇӯӯ�Һ�Љ̣"ԣ͟Ն˛֙

�˴ǲħĢԴԠẠ̑Ʉȉсć֙ Ž©ʼ/͊ĽЂ˕Ņсƴ̦˦Ɏ`ЙØɸXǽҺłɠԇ�

ɘьɗԩя͏Ѐɧ 2005ƨ 10ʉ 31ɫȽ�ƾ¬ȱʼ�˴ǲ֙ƝʌЙ;Сь͏͐ͬɦƺ

ї��Һ�ɠ֙ɼǸҝ͐Ɗɧ 2005ƨ 12ʉ 8ɫԉƀьɗԩя͏Ѐ�͓҈֙rȂԦʨ=

̹Ѳŵɨ͊ĽЂ˕ŅсƴħȃĢ͓҈ͬͩɳη 129988Ž©ʼ�˴ǲͬћӢ185��ӫ͒

ɧʇǋ͡ǩʏɑɝ֙ƾ¬ȱʼ�ʏŵɨ� 

																																																								
183 ĢĬą&YÈ^ȌÙ�§SļƬ¤ò�Ƣ�ǹ�áƩ-Iƹýǌŕǣ3ęƒčȌúÖǁŃƯƹȌ7(2)Ȍ
106-110Ȍ2009 
184 WãƮ 183ȌP.119 
185 ĺÑ�ȌĪƹƴ��¢žÌÏĥƐ¿Uàė?ĨÔőęŊÍƐÊƢÍȌsĴă�Ħ�Ȍ79ȌP.4Ȍ2006 
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(2) Ѷʙ 

ƀɧƾ¬ȱʼ�˴ǲ�ʧ֗;�ρΣ
�˴ǲʧ�֘֙�џ̯վħɧŽ֎˦η 76

ʨη 1ՒȈũ�
ĢŰϩǟǩ˥��џ=ɷúŞħ֞ȃĢ˅Ւԡɧ
�֌ǲ�ƾ¬ȱʼ

��ƽ֙ħ˦֐�ɷúζóWTOͬС͒Ҩ֏֔֓֙į֒�ɷú̎Һ TRIPSÑũͬ͹ԡ

Ѣξ�ʱȂџ=֞ 

ħʔĈŬѨ�η'ː(b)ՒƙΎѾˑeʈĉʊƾ¬ȱʼ�ʼ©ã˞ũȱХƾ¬ȱʼ

џ=�С͒֝Љ(c)ՒʂȨ�֙ˑeʈĉʊʼ©Ѿũ0պ̽˥ʱȂĢŰ×ՂȄ�7ʯγ

�ϩǟ̽˥֙ӟϩǟ̽˥ÇûԡɧǱ̋͡�ϝ“͡ã�7xʞͬ͡��tƲ×ʶ�”ɏ

я͏Η©ӻ͠͡μ¬Ѐͬҩɢ֙ �íȴԪєΣ̣Ι˴ǲͬ H5N1˴ǲӢȂ/՞˴ǲŅ˴

ьͬíЙǠ�·Ψ/ĉƙΎѾ͛/՞õɸǲʞΙ՞˴ǲ͡˒Ą/՞˴ǲ͡˒ɸ֙ӟ�΢

͡˒ʊíЙ&͹,Ⱦığ�ԆϜ֙ǏЉ͐͏�e�ɤͬ˴ǲ͡˒֙ӟ΢�ɤͬ͡˒/՞

ƪ�ˠʊ�͟º�ͷ±˴ǲ͟ЮìЙȽX͛Š˴ь͡˒ʢ�`ғº֙ЉɤĬ˴ǲ͡˒�

͟ЮЯџ·ͩãԇ͐֙ТƃՆ 6 eʉͬɸԠ�H5N1 ˴ǲУˌͅҶӫ 60֕֙Ðɠ̣ 20

ˉ;�ƨӈ/186֙Œʛ̮ͩŅ˴ь֙Еũɷ͹͛ěԆЉϩǟͬ��tƲ×ʶ� 

ϥѤҋŀƀɧ�˴ǲʧͬ˦͉Ѷʙ֙ŀѾ̣˅ʧħ˦͉ıΐ�Խ�Й҃ɷͫ¡�ͫ

ƾÄ֙ J Ύʊ�íьǠ�TRIPSȽXͬƾ¬ȱʼ˦̇�֙ �ʏɳΎ�Ѳ
ՕԣǠȻɨ�֙

ħΙ˴ǲ͟ǩʏ̮ͩ±�ьƀсćѲíƾ¬ȱʼ֙ɧĢԴ�I�ɿ̦±W̨֙Љî̠Ģ

ԴĩL̹ˍ֙�ɬΙ֌ǲŅ֌֒֙Йú͂ǍҺłͬĢԴɓɂΎŵĳǹ֙ɘФ̠ħȘΙ֌

ǲс̶ͬ�wƔQ�֙ ʂ̣Ҏǵẉ̂ǩʊíÝ��î̠ʿ;ƾ¬ȱʼ͏͐��֌ǲс̶֙

ɷ̣֊ζó�͔я͏Ϝ϶ȈƸҒͬŤ��wև֙ֆ͡˒օͩ͏¯օʈɨь֙ЉŅ˴ь�

																																																								
186 ƝłŝSǙŋŌůUƁ§đ��Ĺ. (2017). ƝłŝSǙŋŌůUƁ§đ��Ĺ. [online] Available at: 
http://www.cdc.gov.tw/professional/qa.aspx?treeid=beac9c103df952c4&nowtreeid=fc22f73076dc1471 
[Accessed 15 May 2017]. 
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ɬͩ͏֙փ˕Ȉ͏͐�
�֌ǲ�с̶4̣ըӳ֙ƾ¬ȱʼ͏͐�šöс�ɷϩǟǩ˥

ɸͬw͑ɦʧ֙ƀփ˕сƴͬŽ֎ʼZůŵƙ̃ТʇM187� 

 

η%ν� ƾ¬ȱʼ¬ƯͩƍҹÄ 

��� ʊəįьƾ¬ȱʼ�Ԩ¬ʨ= 

ƾ¬ȱʼ¬Ưƀɧс̶íӓǠͬǄՐğϖ֙ ğс̶Ž©¬Ưħԟͩ�ĢŰӝ̓ťĒ

ЉҷͩԆџ�˅�ğ̣ʏçŽ©`ғͬс̶ɠԇҷVҷƃ֙ƀĢ˖Ϥ̝Ӆ̣ƼÄͬĢŰ

ЉѨ֙ŅԇԨϲ"�;íҜɎ�ʥVæǍс̶ͬμӬ֙ƾ¬ȱʼӧẠ̑ƃɠíө͑ͬɦ

˦�Jɷʿŵɨƾ¬ȱʼY̨ʊɠՒԨ¬ʨ=֙ӟ(ʨ= Хс̶íӓǠǥǥ͹ԡ� 

 

֗�֘�ŵɨЙºХǰ՝ͬєȱʼ/ 

Ԫ"Ž©ʼ/�Ŀ֙�wћсЙºͬĢ�ĿƴĎQ̣ƾ¬ȱʼ�ƀқ֙ɷƾ¬ȱʼ

ȻɨЙúȂ»ŵɨͬ±Ƚʨ=�єȱʼ/Ք�w�ũΡƯͬȓюЙº֙;ã͛�Ǎ;U

͑ͬ͏͐ѱɨ�ƾ¬ȱʼ�ǋͬс̶͏͐֙ʑӁХ�7ȱʼȄɷŽ©сćͬћӢ�̦�

õ֙єȱʼ/ƄՔ�w͹͛͏͐Ѣʴ֙Һ;ĄÝсƴӥьδ̯֙ɦíʊəԧMŽ©сć

�ʥ֙��ŅԇXǽƛĵ� 

 

֗%֘ ȓюȨƁͬՆ˛ 

ÝŽ©ʼ/ͬȓюȨƁ֙ϤƢєѣ̣ȓюΞӌɷúȂ»ͬԆџğϖ�̨ЉȓюȨƁ

ɷŽ©ȓюŵɨͬԡԕ��֙ǆǆєÝƴĎѣ̣Ԇџ̭ʮΝŲ֙ƾ¬ȱʼ¬Ưͬȱʼξ

ģ̦˦żȓюȨƁ�TæǍ֙ӟUǍ͂ǍȱʼͬƴĎħŵɨŽ©ɸ֙4̨ʈՌРԆŅԤ

																																																								
187 ħdǯȌ" WTO ƤŰáƩ TRIPS e�ǣñ�¢žÌÏĥőƴ�ĔU-ÆÙ�?ȇÔ§Ȉ¿Uàė
čLŐȌƏĴ�ǪĦ�NȌ4(1)ȌP.202Ȍ2007 
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Α� 

�ӫƀсšƔʮЉѨ֙сšŽ©ͬ“ǕɷсćȂ¡֙ћ¹͏͐ӫΡØUòƴ͗ʊ�

õ֙Jìџ͐ćζó͏ճí͑֗ͅ bioavailability (BA)֘ͬѢũ֙Һ;�ʊĄÝƴсć

͹õͬͥə֙Ø͂Ǎ"�ƛѲíͬɞԝΏ�ɘȓюȨƁğϖħсćƾ¬ȱʼͬǩ˥�֙

Ӆ��ʊԆџǠ� 

 

֗�֘ ԾӸ�ЅQ̣ TRIPSŵ『ͬԤΑ 

ħ TRIPS ςѩ�ǋ֙�ʨϏ�ͬƿǠΩԠͩƍ՘̣çԨͬÝğ��֙VСƙԟͩ

ĢŰȶæԾӸ�Ѕ֗Bilateralism֘֙ԤΑԟͩ�ĢŰө͑�ʼ©֙õɸƾӕ�ƐьȄȽ

±ŵ͇ѻÑũ�ȈǽҜ�ЅÂ�ӓƨV͒ɧԾӸ�ЅԆɤƓҵ֙WTO µίɸQ̣ŀӸ

ҨɵȺƶЈͬĩLƒƒí×֙ TRIPSÑũÝ�єѱụ̃ĢԴԠʇMɼҝ`ғʳ̈ͬͷʳ

̓єʜΩ֙åЉ˾̣ƙԟͩĢŰџКԟͩ�ĢŰȽմɼҝ`ғʳ̈�Ɣ�֙ӟХ TRIPS

ʨϏƝ�ӭ«ͬͷͬɳՠЗӬЉժ188� 

ԾӸ�Ѕ��ςѩͬԾӸҨɵʨϏ֙ƀɧɼǸҝ͐ʼͬѢξǆǆӅ TRIPS ʨϏ�

ʂ̣ěʥ֙ƾ¬ȱʼ¬ƯͬΩԠҷѡĺϲ�Խ̨С͒ҨɵÑũ�ɷĕɦՌͬȒҌ֙”ɏ

ԾӸҨɵʨϏͬũЅ֙ӟ΢ÑҒÇȥ�˃�eʈĉ֙àХ҇§ĄϫϝÑҒͬˑeȂĉӼ

ɷħ�ʼС�ͬıΐ�ӥьͬ�Jɷ4ǖՔѾҐ«ӟ(҇§�Şħͬ©ͰƧё�С͒Ҩ

ɵ҇§˺ãµӢ�éƁ÷Ĭ͐ʮӥ�ƛĵͬʶʈ̨֙ЉϞŅŀɠWTOȂĉӼ�ɷԆџ

ͬс̶͏͐Ј֙ЉɷYՋӥéXǽ���я͏ύϡ֙ŀɠԟͩ�ĢŰͬԃсƔʮ ��

ͩӭ֙ìʊƃɠͩƍ�ĢŰȊЙп͒С͒ҨɵÑũɑŅћсьʮͬ�éʶʈ֙ȄЈЙł

`ғĢ�ԃсьʮ֙ğ˅ħС͒ҨɵÑũʇíЙç«Ԩ¬ͬԃсƔʮ֙żç«Ž©Ąʹ

																																																								
188 WãƮ 87ȌP.237-241 
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μӻԝȐ�ͬќԿѢũȈŮ�ӟ(ѢũʯʊíЙǄՐ«ĢŰͬс̶íӓǠ֙J��я͏

ӻԝÚǆǆǍ�«ʶʈ5ϙʸʟҨɵÑũ�ű189� 

ͩƍ�ĢŰȂĉħŀӸҨɵ҇§ӥΡ�ƢƢՌР�ՂĠĸ֙ʇǋíЙr�җˆ̻֙

̷��я͏ӻԝƀĢ˖ͬЅÂ֙;Ⱦæ�Ϥ̝YүͬӐ͐ćƛĵǍ;�é�Ԫ"ƃɠW

Ŀ֙҇§С͒ҨɵÑũɷ;��ԟͬɦƺӥь�Ž©ʼ`ғěʥͬĢŰ֙ǆǆħϤ̝ŵ

º� Oʊ�Ä֙ЉƀàХҨɵÑũͬ7ĢV҃֙ǈՂåȘҷVҷěʥͬɼǸҝ͐ʼѢ

ξ֙J�àХҨɵÑũ֙ħĢԴҨɵ�ͬĩLáʈӱçӸϬÈ֙ƀԟͩ�ĢŰЉѨɷ�

ŅՂ՛� 

 

֗ĝ֘;Ž©ί˦ͬɦƺżƾ¬ȱʼ¬Ư˿�òĢɼǸҝ͐˦¬ 

TRIPṢĢԴ�Ϗ֙|ԉƀƾ¬ȱʼ¬ƯȽX�eɦ÷֙JЯџ�¡ŵ『˅¬Ư֙

4ʊүòĢƀɧɼǸҝ͐˦ͬί˦ȓю�ħòĢɺӪŵɨŽ©¬Ư�ǋ֙ʏçŽ©Ԩ¬

ͬʆ9с̶V̇ӝ̓̃ƃ֙ЯħǖՔɸѸĤ;ƾ¬ȱʼȽX�΀tƲȈՆсć֙ȄЈȹ

¬�с�֙ħ TRIPS ͬѢũ�֙ӝ�ħӊ�ĢХӊ�Ģ�ԠƸίƾ¬ȱʼХμȹʶ¬

ɷՆџЇԇͬɦ˦�
ĩ͈ʓ�ʰǚͬЦҵХŀӸҨɵͬЦͱ֙UǍ�΀tƲȈՆс̶

�||ɷĢ�ď՛֙ʂɷÌĮ͎Т�͈ď՛�ЯЙƸίʂ¼ťwͬƾ¬ȱʼ,âϧϟ֙

ƀɧŵɨ TRIPS Ñũ֙ʂЙʊəͩɁƾ¬ȱʼǽʊͬ»Й�ЪőͬĢ�Ž©ί˦ХӒ

ӡʊəͬ“�ΡƬ֙ħŵɨ±ӖͷʳͬӬӞ�ɷԆџͬԐ」Ώ֙�|í;Ƚɲƾ¬ȱʼ

ͬŵԴ»Й֙Ӵ�ğ̣¬ƯѱѪ�ЪȄΡƬƷŦЉ̙̪ƴĎ¼�͏͐ͬЦҸ֙õɸ í

Ӵ�җԾӸ�ЅХĢԴсƴ¼;ʖи�ʅϤÒՊ
сćХ͹ԡ̶Үȹ¬b˄˦�ğʨɡ

																																																								
189 WãƮ 60ȌP.3 
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Ѣũʴϊ֙ͩ͏ӮǻХӮå TRIPS Ñũ͞Ѕ֙ӱĢԴсƴп˅ԤΑ�͏əԜӭ�ƨ�

�֙\ɷnǍґǪͬWś֙ý/Նƻ;̣ԛ190� 

 

֗'֘ ˠʊ�¡ŵ『ͬƚռ�Ϗ 


ƚռ�Ϗ�ɭħͳíЙÑ҆�õĢŰͬɼǸҝ͐ʼί˦֙ӑ2̣˃4ɷʇȂ»ͬ

ʨϏ��֙�Ȃĉ΀ŀ֙Љ�ԜʍŞħ֙ˠʊŵҮҖÈ�ƚռ�ϏȂ»ͬ�џÝğɷŢ

ˠʊѸĤƀĢ�˦ӥь҆ɟ֙ ˠʊ¬ũĢŰǇӨͬ&ǭÝ¯�͹åͬ֙Ţҭ#ˑeĢ

Űƶ˧ͬί˦С͒֙ìџ˛ƧθƀǇĢ˖ĄĿĢ/֗Ģ˖ǇӨÝ¯ �֘ƚռ�Ϗͬʨɡ

ϠςЀĢ͹͛ŅͬΩԠԽ̨ɷ�վ֙J ğ˅ʊѲŀ/Ү͇֙͞2ͬƾ¬ȱʼѢũξģ

Ňӫ̾Ƃ֙�ζóƚռ�Ϗͬί˦ωΕ�ʇŅ̯ͬҒվ��Øɷƚռ�ϏȈϠ#ƾ¬ȱ

ʼɨьͬʨ=֙Çû
Ž©ʏŵɨ֗ non-working �֘֙ Љ TRIPSħƾ¬ȱʼʨˁ֗ TRIPS

η 31ʨ֘��ˠʊ¥Ч˅�Ւͷ� 

ħѬ҉
Ž©ʑĩŵɨ�˅Ւџ˛ͬó˦Ǡɸ֙ƚռ�Ϗη 5(A)(2)ʨɷ�¢ͬҵ

վ�TRIPSη 2ʨ191ħѢũȂĉЅÂɸ֙Ɓ�"ƚռ�Ϗ֙ӟђɳŢͬƸί�ɷ̣"æ

9ɮ�ͬ�Ϗ�Jɷ TRIPSη 27ʨη 1ˁUƚռ�ϏͬT�ҖǍќԿ֙TRIPSÑҒџ

˛ȂĉΎ`Ž©Ȉ.ʊͬʼ©�ˈѣͩɳĩվ�ȓюՙĮ;ãɷúӥéȄʑĩ͏͐192�

																																																								
190 WãƮ 87ȌP.242-243 
191 Article 2 Intellectual Property Conventions 
1.  In respect of Parts II, III and IV of this Agreement, Members shall comply with Articles 1 through 12, and 
Article 19, of the Paris Convention (1967). 
2.  Nothing in Parts I to IV of this Agreement shall derogate from existing obligations that Members may have 
to each other under the Paris Convention, the Berne Convention, the Rome Convention and the Treaty on 
Intellectual Property in Respect of Integrated Circuits. 
Ŭ 2Ď úÖǁŃėCų 
1.ǣñăe�Ŭ�����űȌ þ�×Ǘ�³ȅCųȊ1967ȋ�Ŭ�ĎƍŬc�ĎkŬc�Ď�Ƥ��  
2.ăe�Ŭ�űƍŬ�ű�Ƥ�Ȍ��īǉþ�.³ȅCų�$ÎCų�ƂȀCųkţȂǰǈúÖǁŃ
ėĎų×œ�ó�Ƅ]� 
192 Mercurrio, B., & Tyagi, M. (2010). Treaty interpretation in WTO dispute settlement: the outstanding 
question of the legality of local working requirements. Minn. J. Int'l L., 19, 286. 
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oŒǰĤƻ͑ƚռ�Ϗͬʨɡ֙ż
ʏħʑĩŵɨ�Q̣ƾ¬ȱʼ͉ͬ͒֙¯Ө�"ɷ

úʈӮå TRIPSη 27ʨ�ˈѣÝ¯ͬď՛֞ 

TRIPSη 27ʨɷη%ӻ¡η'νͬη�ʨ֙η 1ˁɷ
ħζóʑʨη%Ւãη�

ՒѢũ�±Ƚ�֙ȈʊȓюՙĮ�ͩɳǽíæǍŽ©̦֙҉̶̣ćȄɦ˦֙ǬՆ�wɤ

ΥǠ�ӥˆǠãị́͐ʮ�©͑�ħζóη�Í'ʨηĝՒ�η�Íʨη�Ւ֙ãʑʨ

η�ՒѢũ�±Ƚ�֙Ž©�æǍãŽ©ʼ�.ʊ֙�Ǎğͩɳĩ�ȓюՙĮ�Ȅ͐ć

ɷụ́ӥéȄħʑĩћӢ֙Љʊˈѣ193��ƀ
ζóη 27.1 ʨη�êȈʊџϖ�ͬͩ

ɳȱ#Ž©֙ͽIɷ˔̦Ԩ¬ͬџ˛֙Jη 27.2ʨĄη 27.3ʨØʊɳΎ҃ɳη 27.1ʨ

ȈѢũͬŽ©ǠͬWĿ�η 27.2 ʨ�ѲòĢż—ӻ¡Ďʮ͑Ӟͬͩɳ̶ȴԪħŽ©̶

�Ŀ֙;`ғÇȥ͏ă�tƲĄ͋ĸħ�ͬĢŰ
��©ͰȄӬǓ����ĄӬǓ]W

Ŀͬʳ̈֙ �Ѳ�eĢŰёԇ�ͩϠŽ©ͬĎʮ©͑͐ćɷúʈӮåѻĢͬıʑΓʈӬ

ǓѢξ� 

ʊ·Ψ¡ʙѾ̣֙ħЇǹη 27ʨЅÂͬξģɸ֙ƚռ�Ϗη 5ʨͬѢũǽѻє¥

̣ˑeϫϏĢ�Ǎ̃ɃͬЅÂ֙ӟՒЅÂɷ̣"ԣ˃̞͑ьUŽ©ļɥʼ֗ WŒ�ŵɨ

Ž©֘֙Љ�ɷȱ#ƾ¬ȱʼȻɨͬ
ί˦ʼ�194�áʊѾ̣η 27ʨͬЅÂξģǽѻ

ɖħʨϏƬѨ;ãХʨϏ͹ԡͬɡʃθ��ɡЅ�ϥó§ɥ֙ϴճVͽ֙ǈՂǍ�
џ

˛ʑĩŵɨƁУͬƗ¨ǇӨ�ɷҜՌˈѣͬϝ҉֗ ̹¨ɷħŽ©ͬ�ŵɨ�ʊԆŅͬ�

�я͏ҜՌǄՐͬǩ˥�֘֙ğ˅ʑĩŵɨͬџ˛ɷúζó TRIPS η 27 ʨͬ
ˈѣ�

�ѷnǍǿ͞�Խ̨ɨ¼ʑĩŵɨџ˛íЙƁУƗ¨ǇӨ֙Jη 27ʨͬԨ¬ǽѻ|Ԩ

																																																								
193 Article 27  Patentable Subject Matter 
1.  Subject to the provisions of paragraphs 2 and 3, patents shall be available for any inventions, whether 
products or processes, in all fields of technology, provided that they are new, involve an inventive step and are 
capable of industrial application. (5) Subject to paragraph 4 of Article 65, paragraph 8 of Article 70 and 
paragraph 3 of this Article, patents shall be available and patent rights enjoyable without discrimination as to the 
place of invention, the field of technology and whether products are imported or locally produced. 
194 WãƮ 192ȌP.310 
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ɧ
�˄͛ͬˈѣ�195�Ɔ˅Ѥվ�ͩ֙ƚռ�Ϗ 
ͬŽ©ʏʑĩŵɨ�Ý¯֙ħ TRIPS

Ѣξ�֙Y̨ʊíьͬΩԠ� 

  

%�� TRIPSХƾ¬ȱʼͬʏVͩƍ 

ǏxϡͬѥƯͽ֙ TRIPSȋΈ"�(ӫßͬɼǸҝ͐ʼͬď՛֙ �ԆɤƸίɤ�՛�

ӟeÑҒɷ「Ģ͔ͬ֙Ѣξ"ƑɧҨɵС͒Èͬ́ÔՙĮ�Ǐ;ǆĢԴ�ԠǰĤÑ҆ò

ĢɼǸҝ͐ʼѢ¯ͬѥƯVͽ T֙RIPSͬȂəՊƢՠз֙ğ̣Ţż�џͬĢԴɼǸҝ͐

ÑҒʨˁȫϣħ�ҵ֙¼ƾ"�(͇ʊÑҒͬџ˛֙�Q̣àХWTOͬʇǋ�ˆǖџ

ʨ=֗Q̣
ĕ�ȒҌ�Ȑ�ӫΡͬ�ӻ¡֘196� 

̨Љ TRIPSʨϏ�ԡɧƾ¬ȱʼͬӥƍ֙ƅ�ɷĹbͬ 31bis֙4ʊ͹͛Ņͬͩƍ

ΩԠ֙ŢȈç«ͬԡ˫Хŵ『4ӯӯ�ãʍǇ�31bis �ˠʊȽXҺłͬϤ̝Ѣʴ֙Ď

ʮ̛ÅQ͑ǑƼ֙Я|ɷğ̣ħƾ¬ȱʼ��ʥєΖ˃țմ֙šöсƴӷЙӠӫŅԇԎ

ČҰæ©֙̕J 31bis�|џ˛�ʥMƳ֙-��ѲŅԇԎČ֙ğ̣с̶ǖՔɷ
ĢŰ

ƀĢŰ�ͬȽX֙ԎČξģӱç«ɳՠͬԨ¬��μÌĮҨɵÑũ�ͬҟήĢŰє�Ѳ

żс̶�éϠǅ˅֙JƀšöсƴЉѨ֙Y̨ˠʊȽXàХͬÁº� 

ŒʛʊʂŀͬĢŰ”ɏ 31bis ƀ�éĢŵьρÈ�˦ǊͬΡƬ֙31bis ͬə͑ í

ЙǍ«ɕĒ�Œ±ȈӖ֙31bis ħĢ�ŵь�ʇ�џͬď՛ɷʑĢ˦ƾ¼"Ԩ¬�U͑

íЙǠͬԦ¼ʨ=�¼ȦŅ̣"Йʂʊə©͑˅ʨˁ֙ƙϤзȉЇǹb˦�b˦ƸҒ�

űÇȥρÈͬ
ĕ�į̩�Ѧ˞ɦʧ֙ƀȱʼǋͬȧϻɸԠ�с̶ͬʇŅɠԇȄс̶ͬ

�éĢŰˠʊԨ¬�˅Ŀ֙ѻƸҒ ђɳ֙ǽѻUšöсƴħӥéĢʊ�ճџ˛�±Ø

																																																								
195 WãƮ 192ȌP.313 
196 Moschini, GianCarlo, "Intellectual Property Rights and the World Trade Organization: Retrospect and 

Prospects" (2003).CARD Working Papers. Paper 351. Available at: 

http://lib.dr.iastate.edu/card_workingpapers/351ȌP.1 
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íſ˛ƾ¬ȱʼ֙ӟ��±҈˛í;̣šöсƴǍ«ʂŀ͐ćћӢͬíΎũǠ֙�U�

Йğ̣�ʊƀŀeĢŰȽX͐ćͬ̔º;Ǐ�͂Ͱ֙ ӟ�ӫΡ żʂζóԟͩ�ĢŰұ

ҥс̶͇ͬŵǩ˥֙ğ̣ĢŰʈџ˛с̶�ʥǅ˅δ̯֙Jɷ�Ű�ñŒʛˠʊ$�͂

Ǎƾ¬ȱʼѲí֙ħѶE�ʥ�ɷʊĠՂͬ�˅Ŀ֙�éĢ�Ɓԟƍƾ¬ȱʼͬӫΡ֙

íЙʂűɵҐ¨ƀƾ¬ȱʼ¬ƯǲЦҸͬĢŰ�̨Љ֙Խ̨ӟ(ƸҒΎŵЙłѦ˞ӑ2

̣˃č��ʾU͑ 31bisҙ�ʨˁɸȈӨ«ͬѲŀԵΑ֙Jħ¼ȦŅY̨ՌРȝ¬֙-

ˠʊħ>P�7ĢŰ͂ǍѾí197� 

 

η�ν� Ƃϝ 

Ǐî̠ƾ¬ȱʼ¬Ưͬb˦ˤՍ�֙ íѡî̠Ž©˦ƀɧƾ¬ȱʼѢũɫҹěʥϙ

ϯ֙;¥ЧɦƺԨ¬ƾ¬ȱʼξģ֙ʽϼ�ЩǠƾ¬ȱʼѢũ198�˅΢ί˦ɦƺՠΒ�

ί˦Јƀɧƾ¬ȱʼ¬Ưͬ»ə΂Ѧ�Һ͎֙Тʊз
ŀ�$�Œƃ�$�ͬǰā֙:

/ǿ͞ɷú�μĕLůǜƾ¬ȱʼͬξģŇƶʈӢȂ͓҈Ј΀֙�՝rǋϻμȹ֙ϗǠ

ȳɥ�̇՚̨֞ЉϥѤòĢ֙ØUɷƀƾ¬ȱʼǴƯŸյͬԟͩ�ĢŰ֙ŵԴө͑ͬʧ

W-ʏ«˧̞Ȃ̡ͬΡƯ�Яǋϻɚ̝ťɟ̣֙PɎǺ˦̇Ѣũƶ˧֞Q̣ѢξĢ�Ž

©¬Ưͬ˦Ǌ֙Ȟß�Щƾ¬ȱʼʨˁåЉUǍƾ¬ȱʼͬ»Йˏϼ��֙ɵ˴ɧǁƺ

Љǁõ�ɡ� 

õɸ֙ʨɡ�ԡɧ
Ĺӥ�Ͱ�Պ̭©ŵɨ�֙ �ʏѼϙԢӖ�΀©ͰͬũЅХξ

ģ֙ UǍî̠˦ԩɧө͑�z÷̾ЅѦԄ֙ Ý�ƙ͹͛ΫƂͬƾ¬ȱʼΩԠҷѡΟо199֝

�;±Ӗ¼ȦŅ CAmR ̣Wí΄֙Պ̭©ͷͬǆǆӢȂƾ¬ȱʼǋͬŵɨЧˆϦЫ֙

�UʊЙºŵɨЈʌЉÚˆ֙��©Ͱͷͬ�ѡǍ�í͂©֙ƾ¬ȴԪ͂©żUǍƾ¬

																																																								
197 WãƮ 155ȌP.220 
198 WãƮ 178ȌP.81 
199 WãƮ 178ȌP,81-87 
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ȱʼħС͒Ϥ̝ƛĵ�ɨьՠʊĠՂ�õɸƀɧƚռ�ϏȈѢũíQ̣ƾ¬ȱʼџ=ͬ


ʏŵɨŽ©��Ւ֙î̠ШŽ©˦ʅʊ
Ž©ʼʍԠӦĝƨ̦֙˄͉͛͒ʏħĢ�ŵ

ɨȄʏӰ͛ŵɨ�ͩɳЈ֙Ž©ƊǍYԡ]/�҈˛̹֙Ѳ�ŵɨ200���Ѣų̃֙Љ

ħ˖Ģ 83ƨ�K�ɤ˦�ƙż�ªß֙Ϥ̝ӻɼǸҝ͐ƊɧˊƨŽ©ZůԚũı̈�

ƀ˅b˦҃ɳ֜
˅ʾɤ˦æ˹Ш˦�Ž©ʼ/�ʏŵɨ
��ʏӰ͛ŵɨ
�$͒֙

ɕȶ�Ӗ�ğǽĢŰϩǟǩ˥
��Ĺӥ�Ͱ�Պ̭©U͑
��͓҈/ʅ;ó͉�Ď

ʮʨ=ħ͹͛ʍԠ�4�ЙÑҒ
��Ž©ʼ/ʊ��Ƨδ̯�ǩ$Ϥ§˞Ȅф¡Ύũ


ã�ՊАÂ��ͩɳ֙Լ͑/�ŵɨʼ
θ֙ӅՈ˲ɡŝ�ũЅ֙�¯í¼ƾ`ғŽ©

ʼ/�ʼͰ֙;�Ž©ʼ/�ʏŵɨ
Ȅ�ʏӰ͛ŵɨ
ɸ֙7/Զǰ͓҈̹Ѳŵɨ֙

�¯-íΎ`Ģ�ƴĎʊǖџŵɨ7/Ž©ʼ�ó͉μӬ֙ӥЉ՟ãΓʈŅ΀�©Ͱ

201�֙˅Ւ͉͒á�Ưծҏ±Ӗħb˦�СȃԨϲ�ь̣�
ʏŵɨŽ©�ħƚռ�Ϗ

�Ø̣ƙΎũ�ƾ¬ȱʼ$̣͒֙ͩɁŽ©ʼ
^ӥ͐ʮͩƍ�»Й֙
ŵɨŽ©�Х

ú÷ṾŽ©¬ƯȈͽԆ֙ЯɎǺ
7/Զǰ͓҈�ӢȂŽ©ʼ/Ġɒ֙ǽ¼ƾŶʟ¬

ƯХɚ̝Ȼɨ֙ЉՊ͸ȸż˅Ԇџ$͒СȃĢŽ©˦�²Ԫ֙ӥЉӢȂȃĢƾ¬ȱʼ¬

Ư�ϼ̏�;�΢΢ͭɷî̠͇ьƾ¬ȱʼѢξ*ՆЇԇХb˄ͬď՛� 

 

 

 

 

 

 

																																																								
200 Ġ� 75· 12ÿ 24ôƍĠ� 83· 1ÿ 21ôȌ§SĦŬ 67Ď 
201 Tipo.gov.tw. (2017). ŻĳǙúÖǁŃ«-ĝ·§S/¡Ǡ��Į-Ŭ�Ũ� ļƬ¤ò. [online] Available 
at: https://www.tipo.gov.tw/ct.asp?xItem=219689&ctNode=6726&mp=1 [Accessed 4 Jul. 2017]. 
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η�β� ϝ҉ 

ʑɡѸĤǏĢԴ�Ϗ¢�֙ƆĢԴ�ϏͬςѩՓƬ֙ѤŴȱʼ¬Ưͬͩƍ̗˴�¦

ʍƚռ�ϏȽX"òĢƀŽ© 
̓ʏ;ó͉ʨ=XϠƛĵ�ɸíɨ;ƾ¬ȱʼͬ˦͉ı

ΐ֙¦ˆԨ¬"Ž©ʼ̞͑ͬíЙ֙íǫ˅Ւıΐħ TRIPS ʨϏςѩǋє®ǰǛ͗֙

$ŵ�֙”ɏƚռ�Ϗ֙ƾ¬ȱʼͬũLǽѻħɧ�ƀɧŽ©ʼӫƯɑƽͬȖ¬Ǡ;ã

Q̣ёƧȉːͬíьǠȻɨ�õɸ֙ƚռ�ϏХ TRIPS -�Պ̾Ѕͬ±ǋʆ9ԡ]֙

ȾêѺ҃֙ƚռ�ϏÝ��Ҍͬƾ¬ȱʼ͉͒֙��ğ TRIPS ͬ�͇Љӱ«ú˞֙�

ЈŵԴ�ǽí&͹ї��ԡɧƾ¬ȱʼͬŵɨʨ= T֙RIPSʨɡ�$ŵ�ìɳΎȽãĢ

Űϩǟ̽˥Хåδ̯íЙ͕֙�"òĢħĢ�ХĢԴԠíÑ҆ͬƿǠΩͪ֙ӟ ɷɫǋ

^ȂʔĈŬѨͬЗɻğϖ̣֙"Uƾ¬ȱʼħ^ӥс̶íӓǠ�֙ЙQ̣ʂɳΎíьͬ

ӳɊ�̨Љӓʍςѩͬ�ƃ FTA֙ƀс̶Ž©ͬѢ¯ӥь"ʂ̣ěʥͬџ˛֙�íЙǄ

Ր«ƾ¬ȱʼͬŵɨ֙Я�ǋͩ͏�ʊԆŅ��©Ͱͬ�яϩǟǩ˥֙ħӟ( FTA ͬ

Ԩ¬�Ψαʈ�ʈʊ̦˦ӥьс̶ƾ¬ȱʼͬǩ˥֞ʊˠʊíЙǄՐ«с̶Xǽͬə

֞ͅӼɷʏVՆџѤŴͬď՛� 

ħ͉Ѧƾ¬ȱʼͬ»Йɸ֙ ը�Նџ҃ɳͬɷŽ©¬ƯʑӁͬѱѪ\�ɷЇԇŽ©

Ȉʊ/ͬɔͰ֙ Љɷ̣"ΓʈͬӥˆХͩƍ֙ Ԫ"ΛʼǠҮĿ֙ -�ʊ̜Üͬ�ͰЬǂ�

͒˅í΄��©ͰͬЇԇŕϛɷŽ©¬ƯԆџͬ� �͋Ž©Ȉʊ/ͬͯ©ɷ7gƐь"

Ž©¬Ưџ˛ͬЅÂǋȈǍ«ͬ՜Ŀ̀Ҫ֙��ɷŽ©¬ƯєѱѪХŵ『ͬ¦ѓ֙ğ˅

ħ7g̞͑Ž©¬ƯȈϠ8ͬʼ©ɸ֙¬ƯʑӁՠ̨ǽѻʊƧёХ҆ɟͬȻɨ�Љƾ¬

ȱʼØɷƸίħŽ©¬Ư�ͬƧёȻɨ֙Ţˑ�ʾŵɨ֙əʛӼɷ΅ʍͬЉՊԜʍͬ֙

õɸ �ǄՐ�Щȱʼͬӥь�åƀƾ¬ȱʼЈѾ̣ƾ¬ȱʼʈӢȂŽ©ʼ/Ϥ̝�ͬ

Ƀŉ̨֙ЉЯɷżŵьƾ¬ȱʼƀŽ©ʼ©/ӢȂͬɃŉ֙ХŽ©ʼ©/ğ̞͑ʼ©Љ

Ǎ«ͬ©ͰãƀƛĵӢȂͬyů֙�Ј͹ӅǋíǍ΄֙Ƀŉ��Œ7gȈŬΣͬƖŅ֙
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Љƾ¬ȱʼͬŞħÚЙ̃ƃ̞͑ʼ©ͬҀğ� 

ëĿ֙Ž©¬ƯԜ�;VϠ#ћсʮʯŅͬőф֙Q̣Ž©¬ƯͬԆƯ͑Ȇ֙ћс

ʮƙϤ�Ȃ˓WĩǄՐз˞κͬύϡ֙ ͎ТʊšЈ�ƽћсʮȲȿ"ɟeŽ©¬Ưͬͩ

ƍ�ћсʮğŽ©¬ƯȈ͂Ǎͬ©ͰUɟeΓʈ8�"ƖŅͬ9�֙�|ƕð"Ž©¬

Ưͬbɕ֙ Ą��я͏ɗκͬөьǥǥ͹ԡ֙ӟ��ƆÇȥ"ћсʮԜʍåƀƾ¬ȱ

ʼɗκͬǴƯ֙ ƀɧс̶íӓǠ͐͏"ǄՐ�Ž©ӢȂͬմс�ɷæǍс̶ͬԵΑ��֙

ğ˅Ƹίҵƾ¬ȱʼ¬ƯħU͑�ͬΦġǠ֙ ƀɧӟ(ͩƍ�ĢŰ「ӫ¦ŕͬŽ©ԵΑ֙

ԟŕȏʫʑĢсƴ�ƸίʑĢͬсćXǽԗ֙;ӭ«͂æс̶ͬС�Ǡ֙ɷ�e͹͛Ԇ

џͬ͋ν�ħ�ƯãMƯԟͩĢŰ֙ƾ¬ȱʼӼєѣ̣͂æǖՆс̶ͬԆџɦ˦���  

Ǐ�Ӗ͉҉ãòĢ˦¬ŵ『ͽV֙ ƙԟͩĢŰƀɧƾ¬ȱʼͬŶǵǴƯ�џɷVС

ɧ7gͬ/˖ʊЙºҜɎǖՆс̶֙ õɸȿʊŽ©ʼͬŅсƴǆǆ ɷƙԟͩĢŰͬA

ʮ֙ħҝɗҜɎ�֙ƾ¬ȱʼƀƙԟͩĢŰͬǖՔǠӅM֙7g ʂűɵż̧վɖħƾ

¬ȱʼƀŽ©сƴíЙӢȂͬϤ̝Ƀŉ��͒ ˅Ѥ�֙ ɓȧХåƀƾ¬ȱʼɗκͬǴƯ֙

çĢŰʑӁͬҝºХ/˖ͬϤ̝˙ƧǄՐ͎Ԋ֙ ƀɧ·ͩЙºӅƼͬԟͩ�ĢŰЉѨ֙

ŸյͬŽ©ɗκɷϦȧĢ�ıΐƔʮͩƍͬƿǠȻɨ֙ �íӢƆʏVĢŰ·ͩºӝ̓Ȃ

Ԝͬ˟Ħ֙ÖƯØɷçǭɧ˅ͬWś�ğ˅ƾ¬ȱʼɗκͬŞħƀɧϲƂğ̣ҟųƗ《

ЉӢȂͬ/ʼХtƲʼɃŉʊ��í̊ͬҞ̈́֙ΎʊȧϻͩƍͬǖџǠ�õɸƙԟͩĢ

ŰԽ̨ɸƢȘҒ7Ģȶæƾ¬ȱʼͬь̣֙J;ЃĢ̣W֙7gY̨ɧ˦Ǌ�`͕
ɗ

Ʈǒɔ�˅ՒӅƾ¬ȱʼʂ̣ƾÄͬ¬Ư֙íѡ̣"ħŽ©ͬļɥǠ�֙ʆΓʈ©Ͱ`

͕�Ւ�ʊƿǠХʇǋȉːǠͬȻɨ֙ɷ�íӴ�ͬь̣� 

ӫß��ώ֙ɼǸҝ͐ʼ¬ƯϤˊ"�ɥҖÈ֙ħΎũĄƷϻʼ©�`Եʼ©/ͬ

」�ŅˆӶӥ֙Ú̃ƃ"ƀЅÂͬԡ˫֙�Јħˊï�ŕϛˠʊȂ»ӭ«Īё֙ӟƀԟ

ͩ�ĢŰã�˹ҦЈͬ͸ȸ©Ͱ�ʊ˿ԆͬǄՐ�ħ1982ƨͬŋˮ˓ʈҒ֗ 1982 Nairobi 
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Conference֘֙Ϥӫ'ƨ҇§֙AĤbɕƚռ�Ϗ;U�ƀԟͩ�ĢŰQ�Ɨ¨ǇӨ֙

4;ŉɛþϛ�Ý�ħŽ©¬Ưͬ¦ʍ֙ 
Ž©³Ŏ�ɷΎ`ʑĩU͑ͬ˄Ƣʊəȉː֙

JԶзˊïͬͩƍ֙ȃg̣"Ž©ʼ©/ͬ©Ͱ֙ƙϤӥ�;ƾ¬ȱʼæ9Ž©³Ŏͬ

Աː202� 

͛ȃgѬ҉ƾ¬ȱʼ¬Ưɸ֙ǖՔ��ƾ҆ͬɷ֙Ž©ͬʑҮ�ɷ̣"Γʈʂ̣ӥ

ˆ֙ƀŽ©ɨь`ғɸ֙�ЙǘѮŽ©¬Ư$ŵ�ɷ̣"ΛʼХ��©Ͱí;ӭ«Ƨё

203֙ğ˅�ŕϛǖՔFԶз�ũΡƯͬ҆ȹʶ¬�ƾ¬ȱʼ¬Ư�ɷ̣"³Ŏ7/ʼͰ

Љѱί֙Х�ǦǦ͹å֙�Şħɷ̣"җŽ©¬ƯΎŵӭ«æ�ɧΓʈ�͑�ɧΓʈͬ

ʑɭ� 

Ǐî̠ƾ¬ȱʼ¬Ưͬb˦ˤՍ�֙ íѡî̠Ž©˦ƀɧƾ¬ȱʼѢũɫҹěʥϙ

ϯ֙;¥ЧɦƺԨ¬ƾ¬ȱʼξģ֙ʽϼ�ЩǠƾ¬ȱʼѢũ�Q̣ѢξĢ�Ž©¬Ư

ͬ˦Ǌ֙Ȟß�Щƾ¬ȱʼʨˁåЉUǍƾ¬ȱʼͬ»Йˏϼ��֙ɵ˴ɧǁɡ�̦҉

ɷċ�΢¬Ư֙�e�Ո˲ͬճύƀ͹ԡՙĮͬͩƍӼűɵ͐͏ҜՌǄՐ�Ԝӭ 20ƨ

ͬŽ©ʍ֙ʊíЙ ɷɟɟ 20ƨͬļɥʍ֙Œʛҭ#Ž©/ӟՒ�ǭÚˠʊħ¬Ư�

͕�>PƿǠɷ�ó͉ͬ֙Љ̣"�Ւ|ӠӫӥéɦЙɧʑĢƛĵԎČͬ͐ć֙`͕"

̹ũ©Ͱ֙ÚƀʑĢ͐ʮͩƍȄɷ�я͋ĸӢȂǮ½əʛ֙ӟƀ>PĢŰЉѨӼ�ɷ˄

Ռͬͩƍ�Ѥ�7ĢħͩƍɼǸҝ͐ʼճύͬ」�֙ʊ�ƃԟͩ�ĢŰɧҨɵ҇§�æ

Ǎ"Ԇџͬӥƍ֙WŒƚўʅħ҇§�џ˛ż͐ʮͩƍϑ�ʨϏ�
μ͉ɼǸҝ͐ʼŵ

Դǽ͑�ͬ Їԇğϖ֙ Љˑ�ՒɤͬѢ¶֙ Ӽʊ¾ɧ^ӥĢԴɼǸҝ͐ʼ¬ƯͬՍɤ204� 

ɼǸҝ͐ʼ˦¬ħ͇2ĢԴҨɵͩӭͬ͋ĸ�֙ Ģ�˦ХĢԴ˦ͬĄҊ͹͛Ԇџ�

Ɔî̠͇ь˦¬ЉѨ֙ ӫɧСȃԨϲͬʨˁ$ŵ�ƀɧ¼�С͒ҨɵÑũͬƥ¾�ŒՕ

																																																								
202 Gontijo, C. Changing the patent system from the Paris Convention to the TRIPS Agreement. P.26. 2005 
203 Xiong, P.(2012). An International Law Perspective on the Protection of Human Rights in the TRIPS 
Agreement: An Interpretation of the TRIPS Agreement in Relation to the Right to Health (Vol. 108). Martinus 
Nijhoff Publishers., P.58 
204 WãƮ 202ȌP.28 
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ʍ֙ÚʯʊíЙӢȂʏVĢ�͐ʮƝ�ƾ¬ȱʼ¬Ưƥ¾ɸ֙ɧ˦̦ɏ֙ŵʊQϸСϰ

�ř�î̠͇ьŽ©˦�ƾ¬ȱʼʨˁ|Ѣũ
ϩǟ×ՂȄԆŅǩ˥�֙Я; TRIPS

ͬί˦ωΕХ�űѤ�֙î̠ͬŽ©˦ŵԴ�ӷʊǈŅͬΩԠ�˅Ŀ֙ħ TRIPS Ĺѩ

31bis�ǋ֙ȃĢŽ©˦ bѩη 90ʨ205ãη 91ʨ206֙Ѣξƾ¬ȱʼԃсćӌ�é�

͹ԡѢũ�Сb˦͉͒Ѥ�֙ȃĢb˦ɸàЇ"¼ȦŅŽ©˦η 21.03ʨ207֙ɘ̦҉Ɔ

ͷ±î̠Ƅ̦>Pȶьη 90ʨХ 91ʨ͓҈ƾ¬ȱʼс̶�éͬʧWVͽ֙ ȄɷƆ¼Ȧ

Ņɨь CAmR ɸӨ�ͬՂ՛Vͽ֙ӼíǍ�˅�ʨɡħŵь�õʵՂ;ŵ『ͬϝ҉�

ɪƙʊ±/�Ԛ֙ȃĢƀɧƾ¬ȱʼԃсćӌ�éͬɨьíЙ֙ǽŀ¼ǝЇ֙Æҗ˅Ւ

¬Ư|ЙŞɧ˦ʨ�֙Ú̦íŵь�Ӟ� 

kԚ7Ģ֙ͼҋСӁ֙ƾ¬ȱʼ¬ƯQ̣Ž©˦��Ւ�ʊƿǠͬȻɨ֙�Ȉє�

ѲͬξģӅ�͇ьŽ©˦ʂ̣ƶŅ֙ ί˦ЈǽЇԇ«ɼǸҝ͐ʼŞħͬͷͬɷ^ӥΜȓ

																																																								
205 Ŭ 90Ď 
ĵe\ĶơƘƋZÚơƘƋZ�Ǉ��¢ȌmÅĤŎÓİŌ�ƊŸČ�ōŋÚF :ĊŌÛǱǚƘ�Ȍ

§S§ǂĔǣÅ.ņƸȌ¿UàėņƸ�¤ò§SėȌ"-×Ʊ�¢ǓpÛǱǚƘ�� 
.WǶƤ�ņƸ¿UàėƆȌ"ņƸ�ü"wŁ��đĎ#�ŕŊāǢ@��ƋeƼàėƆĵǧ�%Û

ǱǚƘ��Ǔp�²ČK¿UàėƆȌ��Ěǧ� 
Ǔp��ĵ
Ňǃ÷ŷƀþ�ȌņƸ�ñ.Ŭ�ǶņƸùȌ×ĕǦǓp�²®ƛ
O�Ƕ�ƻöì#Ȏ

��²ǐŗƐǃ÷Āǣ�úÖǁŃėŁ�þƱ�ÛǱǚƘ��yŢkëǜ���²ǐŗƐǃ÷Āǣ�ú

ÖǁŃėŁ�þƱ�ĶơƘƋZÚơƘƋZ�ǇȌƇĀ)ĵǓp��ÒǼ�%ĵ'ºǡŐ�¢ƆȌņƸ

�ğ¼ĕǦƻöì#���ÛǱǚƘ��Ʊ�Ķ§SėȌÚĀ§Sė%²ČK¿UàėÚh¦ČK¿U

àė� 
WǶÛŢ'ºǡŐ�¢ȌĵƉw�ÛŐµ�'ºǡŐ�¢� 
Ǔp��ǲ
Ňǃ÷ŷƀþ�ȌƇĵ'ºǡŐ�¢ÚĶơƘƋZÚơƘƋZ�Ǉ��¢ȌņƸ�ñ.Ŭ

�ǶņƸùȌ×ĕǦǓp�²®ƛ
O�Ƕ�ƻöì#Ȏ��"ûǳz�ƔĠ���ĔǣâLÛǱǚƘ

��yŢkëǜ���xÒǤĘÛǱǚƘ�ǋLp� 
206 Ŭ 91Ď 
.WĎƤ�¿UàėơǑ�ǚƘ�×AǙǊÃǓp�Ȍ�àėơǑ�ëǜ�ÅǆǔǓp�ǐŗƐǃ÷Ā

ǣ�úÖǁŃėŁ�þÚ�ƔĠ���ĔǣÛǱǚƘ��ëǜ� 
.WĎƤ�¿UàėơǑ�ǚƘ�Ȍ×ñF�`Ơ.§S§ǂĔǣß��@£ēŜFàė.åȏF`Ơ

kǻƑÚÀĽȌ×Ɛ§Sė�ÚFƞàė�ÛơǑ�ǚƘ�Ǉ"bR� 
¿Uàė�ƞàė�×æ!§Sė�ǖŊ�Ɵ<ǝȏƟ<ǝ�ëǺȌŅ§S§ǂĔǣªƐÛǱǚƘ�ŕ
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Ԧ= 

��Implementation of paragraph 6 of the Doha Declaration on the TRIPS Agreement 

and public health208 

The General Council, 

Having regard to paragraphs 1, 3 and 4 of Article IX of the Marrakesh Agreement 

Establishing the World Trade Organization (“the WTO Agreement”); 

 

Conducting the functions of the Ministerial Conference in the interval between meetings 

pursuant to paragraph 2 of Article IV of the WTO Agreement; 

 

Noting the Declaration on the TRIPS Agreement and Public Health 

(WT/MIN(01)/DEC/2) (the 
Declaration�) and, in particular, the instruction of the 

Ministerial Conference to the Council for TRIPS contained in paragraph 6 of the 

Declaration to find an expeditious solution to the problem of the difficulties that WTO 

Members with insufficient or no manufacturing capacities in the pharmaceutical sector 

could face in making effective use of compulsory licensing under the TRIPS Agreement 

and to report to the General Council before the end of 2002; 

 

Recognizing, where eligible importing Members seek to obtain supplies under the 

system set out in this Decision, the importance of a rapid response to those needs 

consistent with the provisions of this Decision; 

																																																								
208 Wto.org. (2017). WTO | intellectual property (TRIPS) - Implementation of paragraph 6 ofthe Doha 
Declaration on the TRIPS Agreement and public health. [online] Available at: 
https://www.wto.org/english/tratop_e/trips_e/implem_para6_e.htm [Accessed 2 Jul. 2017]. 
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Noting that, in the light of the foregoing, exceptional circumstances exist justifying 

waivers from the obligations set out in paragraphs (f) and (h) of Article 31 of the TRIPS 

Agreement with respect to pharmaceutical products; 

Decides as follows: 

 

1.   For the purposes of this Decision: 

 

(a) 
pharmaceutical product� means any patented product, or product manufactured 

through a patented process, of the pharmaceutical sector needed to address the public 

health problems as recognized in paragraph 1 of the Declaration. It is understood that 

active ingredients necessary for its manufacture and diagnostic kits needed for its use 

would be included; (1) 

 

(b) 
eligible importing Member� means any least-developed country Member, and any 

other Member that has made a notification (2) to the Council for TRIPS of its intention 

to use the system as an importer, it being understood that a Member may notify at any 

time that it will use the system in whole or in a limited way, for example only in the case 

of a national emergency or other circumstances of extreme urgency or in cases of public 

non-commercial use. It is noted that some Members will not use the system set out in 

this Decision as importing Members (3) and that some other Members have stated that, 

if they use the system, it would be in no more than situations of national emergency or 

other circumstances of extreme urgency; 
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(c) 
exporting Member� means a Member using the system set out in this Decision to 

produce pharmaceutical products for, and export them to, an eligible importing Member. 

  

2.   The obligations of an exporting Member under Article 31(f) of the TRIPS 

Agreement shall be waived with respect to the grant by it of a compulsory licence to the 

extent necessary for the purposes of production of a pharmaceutical product(s) and its 

export to an eligible importing Member(s) in accordance with the terms set out below in 

this paragraph: 

  

(a) the eligible importing Member(s) (4) has made a notification (2) to the Council for 

TRIPS, that: 

 

(i)   specifies the names and expected quantities of the product(s) needed (5); 

 

(ii)  confirms that the eligible importing Member in question, other than a least 

developed country Member, has established that it has insufficient or no manufacturing 

capacities in the pharmaceutical sector for the product(s) in question in one of the ways 

set out in the Annex to this Decision; and 

 

(iii) confirms that, where a pharmaceutical product is patented in its territory, it has 

granted or intends to grant a compulsory licence in accordance with Article 31 of the 

TRIPS Agreement and the provisions of this Decision (6); 
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(b) the compulsory licence issued by the exporting Member under this Decision shall 

contain the following conditions: 

 

(i)   only the amount necessary to meet the needs of the eligible importing Member(s) 

may be manufactured under the licence and the entirety of this production shall be 

exported to the Member(s) which has notified its needs to the Council for TRIPS; 

 

(ii)  products produced under the licence shall be clearly identified as being produced 

under the system set out in this Decision through specific labelling or marking. 

Suppliers should distinguish such products through special packaging and/or special 

colouring/shaping of the products themselves, provided that such distinction is feasible 

and does not have a significant impact on price; and 

 

(iii) before shipment begins, the licensee shall post on a website (7) the following 

information: 

 

- the quantities being supplied to each destination as referred to in indent (i) above; and - 

the distinguishing features of the product(s) referred to in indent (ii) above; 

 

(c) the exporting Member shall notify (8) the Council for TRIPS of the grant of the 

licence, including the conditions attached to it (9). The information provided shall 

include the name and address of the licensee, the product(s) for which the licence has 
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been granted, the quantity(ies) for which it has been granted, the country(ies) to which 

the product(s) is (are) to be supplied and the duration of the licence. The notification 

shall also indicate the address of the website referred to in subparagraph (b)(iii) above. 

 

  

3.   Where a compulsory licence is granted by an exporting Member under the system 

set out in this Decision, adequate remuneration pursuant to Article 31(h) of the TRIPS 

Agreement shall be paid in that Member taking into account the economic value to the 

importing Member of the use that has been authorized in the exporting Member. Where 

a compulsory licence is granted for the same products in the eligible importing Member, 

the obligation of that Member under Article 31(h) shall be waived in respect of those 

products for which remuneration in accordance with the first sentence of this paragraph 

is paid in the exporting Member. 

  

4. In order to ensure that the products imported under the system set out in this Decision are 

used for the public health purposes underlying their importation, eligible importing 

Members shall take reasonable measures within their means, proportionate to their 

administrative capacities and to the risk of trade diversion to prevent re-exportation of the 

products that have actually been imported into their territories under the system. In the 

event that an eligible importing Member that is a developing country Member or a 

least-developed country Member experiences difficulty in implementing this provision, 

developed country Members shall provide, on request and on mutually agreed terms and 

conditions, technical and financial cooperation in order to facilitate its implementation. 
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5. Members shall ensure the availability of effective legal means to prevent the importation 

into, and sale in, their territories of products produced under the system set out in this 

Decision and diverted to their markets inconsistently with its provisions, using the means 

already required to be available under the TRIPS Agreement. If any Member considers 

that such measures are proving insufficient for this purpose, the matter may be reviewed 

in the Council for TRIPS at the request of that Member. 

 

6. With a view to harnessing economies of scale for the purposes of enhancing purchasing 

power for, and facilitating the local production of, pharmaceutical products: 

  

(i) where a developing or least-developed country WTO Member is a party to a regional 

trade agreement within the meaning of Article XXIV of the GATT 1994 and the 

Decision of 28 November 1979 on Differential and More Favourable Treatment 

Reciprocity and Fuller Participation of Developing Countries (L/4903), at least half of 

the current membership of which is made up of countries presently on the United 

Nations list of least developed countries, the obligation of that Member under Article 

31(f) of the TRIPS Agreement shall be waived to the extent necessary to enable a 

pharmaceutical product produced or imported under a compulsory licence in that 

Member to be exported to the markets of those other developing or least developed 

country parties to the regional trade agreement that share the health problem in question. 

It is understood that this will not prejudice the territorial nature of the patent rights in 

question; 
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(ii) it is recognized that the development of systems providing for the grant of regional 

patents to be applicable in the above Members should be promoted. To this end, 

developed country Members undertake to provide technical cooperation in accordance 

with Article 67 of the TRIPS Agreement, including in conjunction with other relevant 

intergovernmental organizations. 

 

  

7.   Members recognize the desirability of promoting the transfer of technology and 

capacity building in the pharmaceutical sector in order to overcome the problem 

identified in paragraph 6 of the Declaration. To this end, eligible importing Members 

and exporting Members are encouraged to use the system set out in this Decision in a 

way which would promote this objective. Members undertake to cooperate in paying 

special attention to the transfer of technology and capacity building in the 

pharmaceutical sector in the work to be undertaken pursuant to Article 66.2 of the 

TRIPS Agreement, paragraph 7 of the Declaration and any other relevant work of the 

Council for TRIPS. 

  

8.   The Council for TRIPS shall review annually the functioning of the system set out 

in this Decision with a view to ensuring its effective operation and shall annually report 

on its operation to the General Council. This review shall be deemed to fulfil the review 

requirements of Article IX:4 of the WTO Agreement. 
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9.   This Decision is without prejudice to the rights, obligations and flexibilities that 

Members have under the provisions of the TRIPS Agreement other than paragraphs (f) 

and (h) of Article 31, including those reaffirmed by the Declaration, and to their 

interpretation. It is also without prejudice to the extent to which pharmaceutical products 

produced under a compulsory licence can be exported under the present provisions of 

Article 31(f) of the TRIPS Agreement. 

  

10.   Members shall not challenge any measures taken in conformity with the 

provisions of the waivers contained in this Decision under subparagraphs 1(b) and 1(c) 

of Article XXIII of GATT 1994. 

  

11.  This Decision, including the waivers granted in it, shall terminate for each Member 

on the date on which an amendment to the TRIPS Agreement replacing its provisions 

takes effect for that Member. The TRIPS Council shall initiate by the end of 2003 work 

on the preparation of such an amendment with a view to its adoption within six months, 

on the understanding that the amendment will be based, where appropriate, on this 

Decision and on the further understanding that it will not be part of the negotiations 

referred to in paragraph 45 of the Doha Ministerial Declaration (WT/MIN(01)/DEC/1). 
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%�Amendment of the TRIPS Agreement209 

The General Council; 

 

Having regard to paragraph 1 of Article X of the Marrakesh Agreement Establishing the 

World Trade Organization (
the WTO Agreement�); 

Conducting the functions of the Ministerial Conference in the interval between meetings 

pursuant to paragraph 2 of Article IV of the WTO Agreement; 

Noting the Declaration on the TRIPS Agreement and Public Health (WT/MIN(01)/DEC/2) 

and, in particular, the instruction of the Ministerial Conference to the Council for TRIPS 

contained in paragraph 6 of the Declaration to find an expeditious solution to the problem of 

the difficulties that WTO Members with insufficient or no manufacturing capacities in the 

pharmaceutical sector could face in making effective use of compulsory licensing under the 

TRIPS Agreement; 

Recognizing, where eligible importing Members seek to obtain supplies under the system set 

out in the proposed amendment of the TRIPS Agreement, the importance of a rapid response 

to those needs consistent with the provisions of the proposed amendment of the TRIPS 

Agreement; 

Recalling paragraph 11 of the General Council Decision of 30 August 2003 on the 

Implementation of Paragraph 6 of the Doha Declaration on the TRIPS Agreement and Public 

Health; 

Having considered the proposal to amend the TRIPS Agreement submitted by the Council for 

TRIPS (IP/C/41); 

																																																								
209 Wto.org. (2017). WTO | intellectual property (TRIPS) - Amendment of the TRIPS Agreement. [online] 
Available at: https://www.wto.org/english/tratop_e/trips_e/wtl641_e.htm [Accessed 2 Jul. 2017]. 
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Noting the consensus to submit this proposed amendment to the Members for acceptance; 

Decides as follows: 

 

1. The Protocol amending the TRIPS Agreement attached to this Decision is hereby adopted 

and submitted to the Members for acceptance. 

 

2. The Protocol shall be open for acceptance by Members until 1 December 2007 or such 

later date as may be decided by the Ministerial Conference. 

 

3. The Protocol shall take effect in accordance with the provisions of paragraph 3 of Article X 

of the WTO Agreement. 

 

ATTACHMENT   

PROTOCOL AMENDING THE TRIPS AGREEMENT 

 

Members of the World Trade Organization; 

Having regard to the Decision of the General Council in document WT/L/641, adopted 

pursuant to paragraph 1 of Article X of the Marrakesh Agreement Establishing the World 

Trade Organization (
the WTO Agreement�); 

 

Hereby agree as follows: 

1. The Agreement on Trade-Related Aspects of Intellectual Property Rights (the 
TRIPS 

Agreement�) shall, upon the entry into force of the Protocol pursuant to paragraph 4, be 
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amended as set out in the Annex to this Protocol, by inserting Article 31bis after Article 31 

and by inserting the Annex to the TRIPS Agreement after Article 73. 

 

2. Reservations may not be entered in respect of any of the provisions of this Protocol 

without the consent of the other Members. 

 

3. This Protocol shall be open for acceptance by Members until 1 December 2007 or such 

later date as may be decided by the Ministerial Conference. 

 

4. This Protocol shall enter into force in accordance with paragraph 3 of Article X of the 

WTO Agreement. 

 

5. This Protocol shall be deposited with the Director-General of the World Trade 

Organization who shall promptly furnish to each Member a certified copy thereof and a 

notification of each acceptance thereof pursuant to paragraph 3. 

 

6. This Protocol shall be registered in accordance with the provisions of Article 102 of the 

Charter of the United Nations. 

 

Done at Geneva this sixth day of December two thousand and five, in a single copy in the 

English, French and Spanish languages, each text being authentic. 
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ANNEX TO THE PROTOCOL AMENDING THE TRIPS AGREEMENT   

Article 31bis 

 

1. The obligations of an exporting Member under Article 31(f) shall not apply with respect to 

the grant by it of a compulsory licence to the extent necessary for the purposes of production 

of a pharmaceutical product(s) and its export to an eligible importing Member(s) in 

accordance with the terms set out in paragraph 2 of the Annex to this Agreement. 

 

2. Where a compulsory licence is granted by an exporting Member under the system set out 

in this Article and the Annex to this Agreement, adequate remuneration pursuant to Article 

31(h) shall be paid in that Member taking into account the economic value to the importing 

Member of the use that has been authorized in the exporting Member. Where a compulsory 

licence is granted for the same products in the eligible importing Member, the obligation of 

that Member under Article 31(h) shall not apply in respect of those products for which 

remuneration in accordance with the first sentence of this paragraph is paid in the exporting 

Member. 

 

3. With a view to harnessing economies of scale for the purposes of enhancing purchasing 

power for, and facilitating the local production of, pharmaceutical products: where a 

developing or least developed country WTO Member is a party to a regional trade agreement 

within the meaning of Article XXIV of the GATT 1994 and the Decision of 28 November 

1979 on Differential and More Favourable Treatment Reciprocity and Fuller Participation of 

Developing Countries (L/4903), at least half of the current membership of which is made up 



‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i  U

niv

ers
i t

y

	 126	

of countries presently on the United Nations list of least developed countries, the obligation 

of that Member under Article 31(f) shall not apply to the extent necessary to enable a 

pharmaceutical product produced or imported under a compulsory licence in that Member to 

be exported to the markets of those other developing or least developed country parties to the 

regional trade agreement that share the health problem in question. It is understood that this 

will not prejudice the territorial nature of the patent rights in question. 

 

4. Members shall not challenge any measures taken in conformity with the provisions of this 

Article and the Annex to this Agreement under subparagraphs 1(b) and 1(c) of Article XXIII 

of GATT 1994. 

 

5. This Article and the Annex to this Agreement are without prejudice to the rights, 

obligations and flexibilities that Members have under the provisions of this Agreement other 

than paragraphs (f) and (h) of Article 31, including those reaffirmed by the Declaration on the 

TRIPS Agreement and Public Health (WT/MIN(01)/DEC/2), and to their interpretation. They 

are also without prejudice to the extent to which pharmaceutical products produced under a 

compulsory licence can be exported under the provisions of Article 31(f). 

 

ANNEX TO THE TRIPS AGREEMENT  

1. For the purposes of Article 31bis and this Annex: 

(a) 
pharmaceutical product� means any patented product, or product manufactured through 

a patented process, of the pharmaceutical sector needed to address the public health problems 

as recognized in paragraph 1 of the Declaration on the TRIPS Agreement and Public Health 
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(WT/MIN(01)/DEC/2). It is understood that active ingredients necessary for its manufacture 

and diagnostic kits needed for its use would be included(1); 

   

(b) 
eligible importing Member� means any least-developed country Member, and any 

other Member that has made a notification(2) to the Council for TRIPS of its intention to use 

the system set out in Article 31bis and this Annex (
system�) as an importer, it being 

understood that a Member may notify at any time that it will use the system in whole or in a 

limited way, for example only in the case of a national emergency or other circumstances of 

extreme urgency or in cases of public non-commercial use. It is noted that some Members 

will not use the system as importing Members(3) and that some other Members have stated 

that, if they use the system, it would be in no more than situations of national emergency or 

other circumstances of extreme urgency; 

   

(c) 
exporting Member� means a Member using the system to produce pharmaceutical 

products for, and export them to, an eligible importing Member. 

 

2. The terms referred to in paragraph 1 of Article 31bis are that: 

 

(a) the eligible importing Member(s)(4) has made a notification2 to the Council for TRIPS, 

that: 

(i) specifies the names and expected quantities of the product(s) needed(5); 

(ii) confirms that the eligible importing Member in question, other than a least developed 

country Member, has established that it has insufficient or no manufacturing capacities in the 
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pharmaceutical sector for the product(s) in question in one of the ways set out in the 

Appendix to this Annex; and 

(iii) confirms that, where a pharmaceutical product is patented in its territory, it has granted or 

intends to grant a compulsory licence in accordance with Articles 31 and 31bis of this 

Agreement and the provisions of this Annex(6); 

   

(b) the compulsory licence issued by the exporting Member under the system shall contain 

the following conditions: 

(i) only the amount necessary to meet the needs of the eligible importing Member(s) may be 

manufactured under the licence and the entirety of this production shall be exported to the 

Member(s) which has notified its needs to the Council for TRIPS; 

(ii) products produced under the licence shall be clearly identified as being produced under 

the system through specific labelling or marking. Suppliers should distinguish such products 

through special packaging and/or special colouring/shaping of the products themselves, 

provided that such distinction is feasible and does not have a significant impact on price; and 

(iii) before shipment begins, the licensee shall post on a website(7) the following 

information: 

— the quantities being supplied to each destination as referred to in indent (i) above; and 

— the distinguishing features of the product(s) referred to in indent (ii) above; 

   

(c) the exporting Member shall notify(8) the Council for TRIPS of the grant of the licence, 

including the conditions attached to it.(9) The information provided shall include the name 

and address of the licensee, the product(s) for which the licence has been granted, the 
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quantity(ies) for which it has been granted, the country(ies) to which the product(s) is (are) to 

be supplied and the duration of the licence. The notification shall also indicate the address of 

the website referred to in subparagraph (b)(iii) above. 

 

3. In order to ensure that the products imported under the system are used for the public 

health purposes underlying their importation, eligible importing Members shall take 

reasonable measures within their means, proportionate to their administrative capacities and 

to the risk of trade diversion to prevent re-exportation of the products that have actually been 

imported into their territories under the system. In the event that an eligible importing 

Member that is a developing country Member or a least-developed country Member 

experiences difficulty in implementing this provision, developed country Members shall 

provide, on request and on mutually agreed terms and conditions, technical and financial 

cooperation in order to facilitate its implementation. 

 

4. Members shall ensure the availability of effective legal means to prevent the importation 

into, and sale in, their territories of products produced under the system and diverted to their 

markets inconsistently with its provisions, using the means already required to be available 

under this Agreement. If any Member considers that such measures are proving insufficient 

for this purpose, the matter may be reviewed in the Council for TRIPS at the request of that 

Member. 

 

5. With a view to harnessing economies of scale for the purposes of enhancing purchasing 

power for, and facilitating the local production of, pharmaceutical products, it is recognized 
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that the development of systems providing for the grant of regional patents to be applicable in 

the Members described in paragraph 3 of Article 31bis should be promoted. To this end, 

developed country Members undertake to provide technical cooperation in accordance with 

Article 67 of this Agreement, including in conjunction with other relevant intergovernmental 

organizations. 

 

6. Members recognize the desirability of promoting the transfer of technology and capacity 

building in the pharmaceutical sector in order to overcome the problem faced by Members 

with insufficient or no manufacturing capacities in the pharmaceutical sector. To this end, 

eligible importing Members and exporting Members are encouraged to use the system in a 

way which would promote this objective. Members undertake to cooperate in paying special 

attention to the transfer of technology and capacity building in the pharmaceutical sector in 

the work to be undertaken pursuant to Article 66.2 of this Agreement, paragraph 7 of the 

Declaration on the TRIPS Agreement and Public Health and any other relevant work of the 

Council for TRIPS. 

 

7. The Council for TRIPS shall review annually the functioning of the system with a view to 

ensuring its effective operation and shall annually report on its operation to the General 

Council. 

 

APPENDIX TO THE ANNEX TO THE TRIPS AGREEMENT  

Assessment of Manufacturing Capacities in the Pharmaceutical Sector 

Least-developed country Members are deemed to have insufficient or no manufacturing 
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capacities in the pharmaceutical sector. 

 

For other eligible importing Members insufficient or no manufacturing capacities for the 

product(s) in question may be established in either of the following ways: 

(i) the Member in question has established that it has no manufacturing capacity in the 

pharmaceutical sector; 

or 

(ii) where the Member has some manufacturing capacity in this sector, it has examined this 

capacity and found that, excluding any capacity owned or controlled by the patent owner, it is 

currently insufficient for the purposes of meeting its needs. When it is established that such 

capacity has become sufficient to meet the Member's needs, the system shall no longer apply. 
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��¼ȦŅŽ©˦η 21.03ʨ 

21.03 (1) The Governor in Council may, by order, 

(a) on the recommendation of the Minister and the Minister of Health, amend Schedule 1 

(i) by adding the name of any patented product that may be used to address public health 

problems afflicting many developing and least-developed countries, especially those resulting 

from HIV/AIDS, tuberculosis, malaria and other epidemics and, if the Governor in Council 

considers it appropriate to do so, by adding one or more of the following in respect of the 

patented product, namely, a dosage form, a strength and a route of administration, and 

(ii) by removing any entry listed in it; 

(b) on the recommendation of the Minister of Foreign Affairs, the Minister for International 

Trade and the Minister for International Cooperation, amend Schedule 2 by adding the name 

of any country recognized by the United Nations as being a least-developed country that has, 

(i) if it is a WTO Member, provided the TRIPS Council with a notice in writing stating 

that the country intends to import, in accordance with the General Council Decision, 

pharmaceutical products, as defined in paragraph 1(a) of that decision, and 

(ii) if it is not a WTO Member, provided the Government of Canada with a notice in 

writing through diplomatic channels stating that the country intends to import pharmaceutical 

products, as defined in paragraph 1(a) of the General Council Decision, that it agrees that 

those products will not be used for commercial purposes and that it undertakes to adopt the 

measures referred to in Article 4 of that decision; 

 

(c) on the recommendation of the Minister of Foreign Affairs, the Minister for International 

Trade and the Minister for International Cooperation, amend Schedule 3 by adding the name 

of any WTO Member not listed in Schedule 2 that has provided the TRIPS Council with a 

notice in writing stating that the WTO Member intends to import, in accordance with the 

General Council Decision, pharmaceutical products, as defined in paragraph 1(a) of that 

decision; and 

(d) on the recommendation of the Minister of Foreign Affairs, the Minister for International 

Trade and the Minister for International Cooperation, amend Schedule 4 by adding the name 

of 

(i) any WTO Member not listed in Schedule 2 or 3 that has provided the TRIPS Council 

with a notice in writing stating that the WTO Member intends to import, in accordance with 

the General Council Decision, pharmaceutical products, as defined in paragraph 1(a) of that 
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decision, or 

(ii) any country that is not a WTO Member and that is named on the Organization for 

Economic Co-operation and Development's list of countries that are eligible for official 

development assistance and that has provided the Government of Canada with a notice in 

writing through diplomatic channels 

(A) stating that it is faced with a national emergency or other circumstances of extreme 

urgency, 

(B) specifying the name of the pharmaceutical product, as defined in paragraph 1(a) of the 

General Council Decision, and the quantity of that product, needed by the country to deal 

with the emergency or other urgency, 

(C) stating that it has no, or insufficient, pharmaceutical capacity to manufacture that product, 

and 

(D) stating that it agrees that that product will not be used for commercial purposes and that it 

undertakes to adopt the measures referred to in Article 4 of the General Council Decision. 

 

Restriction - Schedule 3 

(2) The Governor in Council may not add to Schedule 3 the name of any WTO Member that 

has notified the TRIPS Council that it will import, in accordance with the General Council 

Decision, pharmaceutical products, as defined in paragraph 1(a) of that decision, only if faced 

with a national emergency or other circumstances of extreme urgency. 

 

Removal from Schedules 2 to 4 

(3) The Governor in Council may, by order, on the recommendation of the Minister of 

Foreign Affairs, the Minister for International Trade and the Minister for International 

Cooperation, amend any of Schedules 2 to 4 to remove the name of any country or WTO 

Member if 

(a) in the case of a country or WTO Member listed in Schedule 2, the country or WTO 

Member has ceased to be recognized by the United Nations as being a least-developed 

country or, in the case of a country that is not a WTO Member, the country has permitted any 

product imported into that country under an authorization to be used for commercial purposes 

or has failed to adopt the measures referred to in Article 4 of the General Council Decision; 

(b) in the case of a WTO Member listed in Schedule 3, the WTO Member has notified 

the TRIPS Council that it will import, in accordance with the General Council Decision, 

pharmaceutical products, as defined in paragraph 1(a) of that decision, only if faced with a 
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national emergency or other circumstances of extreme urgency; 

(c) in the case of a WTO Member listed in Schedule 4, the WTO Member has revoked 

any notification it has given to the TRIPS Council that it will import pharmaceutical products, 

as defined in paragraph 1(a) of the General Council Decision, only if faced with a national 

emergency or other circumstances of extreme urgency; 

(d) in the case of a country listed in Schedule 4 that is not a WTO Member, 

(i) the name of the country is no longer on the Organization for Economic 

Co-operation and Development's list of countries that are eligible for official 

development assistance, 

(ii) the country no longer faces a national emergency or other circumstances of 

extreme urgency, 

(iii) the country has permitted any product imported into that country under an 

authorization to be used for commercial purposes, or 

(iv) the country has failed to adopt the measures referred to in Article 4 of the 

General Council Decision; 

(e) in the case of any country or WTO Member listed in Schedule 3 or 4, the country or 

WTO Member has become recognized by the United Nations as a least-developed country; 

and 

(f) in the case of any country or WTO Member listed in any of Schedules 2 to 4, the 

country has notified the Government of Canada, or the WTO Member has notified the TRIPS 

Council, that it will not import pharmaceutical products, as defined in paragraph 1(a) of the 

General Council Decision. 

 

Timeliness of orders 

(4) An order under this section shall be made in a timely manner. 

 

 

 

 

 

 




