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Study on the legal liability and regulation issues to Profession
under the Fair Trade Act
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ABSTRACT

Professionals are required to be registered through examination under the
Constitution. Although such requirement is considered necessary to enhance public
interests and to ensure the safety of the people and their properties, it also results in the
barrier of entry into relevant market. Simultaneously, professional regulation is often
addressed to a perceived “market failure” in the market for professional services due to
its characteristics of information symmetry. Regulation of professional services can
protect vulnerable consumers, but it can also prevent innovation and other competition.
The conflict between regulation and free competition therefore exists and the boundary
should have to be found.

In US, EU and Japan, whether the competition law should apply to the
professionals is no longer a question. Although professional services by their nature
may differ significantly from other business services, that only means the nature of the
competition in such services may vary and should be judged by the Rule of Reason
under the competition law. Only in very specific situations (such as the “state action
doctrine” in US) would there be an exemption.

Similar discussion occurred in Taiwan since 2010, and just during 5 years could
we see the obvious change of opinions expressed by Administrative Courts. Taiwan
Fair Trade Commission faced numerous challenges through the petitioning procedure
in cases related to professionals, and tried hard to strengthen the economical analysis
in late cases. This study discusses the related issues of professional service under the
Fair Trade Act through legal and economic analysis, and try to make recommendations
on handling relevant cases.

Key words: Fair Trade Act, professional services, information asymmetry,

exemption, competition
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1529 USC § 152 — Definitions » (12)The term “professional employee” means—

(a)any employee engaged in work

(i) predominantly intellectual and varied in character as opposed to routine mental, manual, mechanical, or

physical work;

(ii) involving the consistent exercise of discretion and judgment in its performance;

(iii) of such a character that the output produced or the result accomplished cannot be standardized in
relation to a given period of time;

(iv) requiring knowledge of an advanced type in a field of science or learning customarily acquired by a
prolonged course of specialized intellectual instruction and study in an institution of higher learning or a
hospital, as distinguished from a general academic education or from an apprenticeship or from training
in the performance of routine mental, manual, or physical processes; or

(b)any employee, who (i) has completed the courses of specialized intellectual instruction and study
described in clause (iv) of paragraph (a), and (ii) is performing related work under the supervision of a
professional person to qualify himself to become a professional employee as defined in paragraph (a).
http://www.law.cornell.edu/uscode/text/29/152 » 2013/3/17
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analysis)» A2 REL 29t L2722 £8 0

Fo8 wWE
¥ B % 2005/360 %. ( DIRECTIVE 2005/36/EC on the recognition of

professional qualifications) B % % FHe-iirz fa £ Xk PmE &5 > 5 4
A ENE 2RI E U BAEFEEEB IR SN APREETR

% Those practised on the basis of relevant professional qualifications in a personal, responsible and
professionally independent capacity by those providing intellectual and conceptual services in the
interest of the client and the public. The exercise of the profession might be subject in the Member States,
in conformity with the Treaty, to specific legal constraints based on national legislation and on the
statutory provisions laid down autonomously, within that framework, by the respective professional
representative bodies, safeguarding and developing their professionalism and quality of service and the
confidentiality of relations with the client.
(http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CONSLEG:2005L0036:20110324:EN:PDF)
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- ~ Wouters v. Algemene Raad van de Nederlandse Orde van
Advocaten %
* %P R A 2 — Wouters £fr s $1E2 BEF A g g B ode r - i
AR 2P AL A ST RFRAF R 5o RIVER 27 %
BEFEEEY AR PR L g Earahs f 0 Fpt Wouters
i R g 1993 £ F AR S 4 ERET 7 - R
Savelbergh» 7 i F]= 5 - PR RAAER 2 g3 A2 07 &4
AR RS g EREREAREF 1993 £ F AR F 47
EREFRMIr - BFRELE2 AT - - REDARRET S
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% professional services (also known as "liberal professions") are loosely defined as occupations requiring

special training in the arts or sciences, such as lawyers, notaries, engineers, architects, doctors, and
accountants. http://ec.europa.eu/competition/sectors/professional_services/overview_en.html -

2012/3/18

% Case C-309/99, Wouters v. Algemene Raad van de Nederlandse Orde van Advocaten, 2002 E.C.R.

93

1-1577.

Article 4 of 1993 Regulation provides: “Members of the Bar may enter into or maintain professional
partnerships only with: (a) other members of the Bar registered in the Netherlands; (b) other lawyers not
registered in the Netherlands, if the conditions laid down in Article 5 are satisfied; (c) members of
another professional category accredited for that purpose by the General Council in accordance with
Article6.’
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% OECD Roundtables on Legal Profession, 1999,p.129-130 ~ OECD Policy Rountables on Competition
and Regulation in Auditing and Related Professions 205 (2009) ; 370 > F 170
% Commission of the European Communities, Report on Competition in Professional Services,
COM(2004) , http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2004:0083:FIN:EN:PDF
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