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The Perspective of Citizen’s
Recourse to Constitutional
Review

Chwen-Wen Chen’
Abstract

The mechanism of citizen’s access to constitutional courts is an
important element of constitutional litigation. The establishment of this
mechanism of constitutional review can be found in a majority of Euro-
pean constitutional courts. This new constitutional adjudication of 2008
in France changes its original model of constitutional review estab-
lished in 1958. The French model consisted of a priori abstract review,
with a monopoly on power to review the constitutionality of statutes by
the Constitutional Council and the exclusion of citizens in the process
of constitutional review. This revision allows France to join the main-
stream of Western constitutionalism by permitting individuals to chal-
lenge statutes in force that infringes on their rights and freedoms guar-
anteed by the Constitution.

The French constitutional amendment that creates the right to raise

questions of constitutionality directly involved its citizens in a process
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of constitutional review seems a response to the appeal of the EHRC. In
fact, this reform would recapture French judicial sovereignty in compe-
tition with ERHC and reaffirm the place of the Constitution at the apex
of the French legal order.

Taking the constitutional court as a major protector of human
rights could certainly enhance the degree of human rights protection.
But the judicial control relating to a specific case could also lead to an
untrusting and anxious condition in the relationship between courts and
the high numbers of cases which can clog down a constitutional court.

Based on the European experience, the direction of our reform
should place emphasis on the division of competence and cooperation
among courts and help to remedy violations earlier and closer to the

individual.
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