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T Production Resources v. NCT GROUPZE w - B (£ 1{& 47 T M 47
FTEREET (HEELW KM EE=E (Chief Justice) )] zLeo E.
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4 See, e.g., North American Catholic Educational Programming Foundation, Inc. v.
Gheewalla, 930 A.2d 92, 101 (Del. 2007); Stone v. Ritter, 911 A.2d 362, 370 (Del.
2006).
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See, e.g., Gheewalla, 930 A.2d at 99; Stone v. Ritter, 911 A.2d 362, 370 (Del.
2006); Mills Acquisition Co. v. MacMillan, Inc., 559 A.2d 1261, 1280 (Del. 1989);
Revlon, Inc. v. MacAndres & Forbes Holdings, Inc., 506 A.2d 173, 179 (Del.
1986).

Production Resources v. NCT GROUP, 863 A.2d 772, 787 (Del. Ch. 2004).
William W. Bratton, Jr., The “Nexus of Contracts” Corporation: A Critical
Appraisal, 74 CORNELL L. REv. 407, 415 (1989). ﬁ'%ﬁii?hﬁ'ﬁ%ﬁ@ﬂw /?,%FJ, ) ﬁ%
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Bl RO G RBRERN LAY FERFAFA B 0TH
K H#Z kR % 3| % #| B & B (business judgment rule ) zZ &
& opwT

VR Fr24-355 2008F 12F] -

Michael C. Jensen & William H. Meckling, Theory of the Firm: Managerial
Behavior, Agency Costs and Ownership Structure, 3 J. FIN. ECON. 305, 310-11
(1976).

Eugene F. Fama & Michael C. Jensen, Separation of Ownership and Control, 26
J.L. & Econ. 301, 302-03 (1983).

10 Id. at 303.

1 E. Norman Veasey & Christine T. Di Guglielmo, What Happened in Delaware
Corporate Law and Governance from 1992-2004? A Retrospective on Some Key
Developments, 153 U. PA. L. REv. 1399, 1431 (2005).

P S G R ) SR o kY RS R AR R S
FARENG F%I%%té ’ %iif%%i} B BGRURSEY ~ Do~ O RS S e A S
F[F] o See also Edward Rock, Adapting to the New Shareholder-Centric Reality,
161 U. PA. L. REV. 1907, 1957 (2013).
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13
14

Paramount Communications, Inc. v. Time Inc, 571 A.2d 1140, 1150 (Del. 1989).
TW Services, Inc. v. SWT Acquisition Corp., 1989 WL 20290, at *7 (Del. Ch.
1989).

W B ISR I 1 RIS B PR
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2R ETAIRIEO R - U Time ) T - B TN R I
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William T. Allen, Ambiguity in Corporation Law, 22 DEL. J. CORrpP. L. 894, 896
(1997).

Leo E. Strine, Jr., Our Fundamental Corporate Governance Question We Face:

15
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Can Corporate be Managed for the Long Term Unless Their Powerful Electorates
Also Act and Think Long Term?, 66 BUS. LAw. 1, 2 (2010). Tfﬂ%?ﬁﬁﬂﬁl’:% » IR
i W%ﬁﬁizﬁﬁ%ﬂ%jﬁkﬁ~%14méﬁ Bl
BT ﬁqku%mw*ﬂﬁg@*g‘ﬁ TSI
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*18 o

2.% BT A KL BIA IS8 Bk B

B FERNF 258 KPR E T RS8R B R R
% MAeHESERR  SITHARSGEEY  FHENGE
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WAEESHEER - SRB BT ESNAZRELETH LA
(informed ) - % EH A AT B A AT WRAF % TH
BoMAaREIL—BF LNy RERALEENEE OB
REZMERFEZEE  ORDAEASEEAAABER (FHEH
GHRBEZEIE)  REORAREZERAERB LR AT LN
ez BB BEHEENZ KA S ELE  WRAEEAT
AR WEREEFTLHBUA G HELT AT BmE

18 See, e.g., Katz v. Oak Industiries, Inc., 508 A.2d 873, 879 (Del. Ch. 1986); Gantler

v. Stephen, 965 A.2d 695, 706 (Del. 2009); See also Jack B. Jacobs, “Patient
Capital”: Can Delaware Corporate Law Help Revive It?, 68 WASH. & LEE L. REV.
1645, 1647 (2011); J. Travis Laster & John Mark Zeberkiewicz, The Rights and
Duties of Blockholder Directors, 70 Bus. LAW. 33, 49 (2015). EF”J&AE‘E'_'(%"FEZ[EEEEJ
“EJ?LF-J]‘LP% ?ﬁ?ﬁrﬁ%ﬁ » see K. J. Martijn Cremers, Saura Masconale & Simone M.
Sepe, Commitment and Entrenchment in Corporate Governance 61 (2015),
available at http://papers.ssrn.com/id=2679356 (last visited: 2016.05.25).

19 Gantler, 965 A.2d at 706.

20 See generally Randy J. Holland, Delaware Directors’ Fiduciary Duties: The Focus
on Loyalty, 11 U. PA. J. Bus. L. 675, 700 (2009). 1< ¥ @i 2 (LB - £
E}i‘%ﬁ [CEEREET AR o K] [[*IF? HEESE > 171 > F1178-196 > 2007+ 95 -
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o EBR RN Fe William T. Alleniz B 1E Credit Lyonnais %
o RN EY B —HAT AH1,2008 £ T2
HaAaz—4E  EASI0E £ T2 — EhFAk - 25
B 3% b 3 7 25% b M S 6 4 4 R 0 T - T0% t M 3 4 7R #4400 %
BT S%M MR ET R - B SRR AT A EA555E

BaSE > 106H] > FIr161-162 > 2004F 35] ©

22 E. Norman Veasey & Christine T. Di Guglielmo, How Many Masters Can a
Director Serve? A Look at the Tensions Facing Constituency Directors, 63 BUS.
Law. 761, 767 (2008).
Credit Lyonnais Bank Nederland, N.V. v. Pathe Communications Corp., 1991 WL

277613, at * 34 n. 55 (Del. Ch. Dec. 30, 1991).
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%% o 4% % tRevion € > Pantry Pride/\ 7] 4 fif JRevlon/\ 7] -
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%2 - dtfEPantry Pride/) =] € 4% Hi #{Forstmann Little/A 5] 2 & Hy Y&
EHT MAEZHATLETFE#"  HHETRMKEE RS
¥ - % Revlon/A 7 & Z &% # £ & [# B f Forstmann Little /\ 5] 5t
Revion N 5| Z B ERATHH - EZ TN XL RHNECRGRHE
Revion A E| R U F A B L EHMAE B2 EENRAARZRE

25
26

Production Resources, 863 A.2d at 788.

TS B L S IR L S T LR S P e
iﬁfi}kj’iﬂ Fre H['IEI ﬁ&/l_lhfiia‘,; 178 (business reorganlzatlon) PJ}H;E;W N flj
pufviE (break-up) 5 2. 5% [H"AELIVEE%, o U fi (LT A s E?HE =
PR A ﬁJ;'/ﬁl”” 2RE SHEE f*ﬂﬁ’ﬂﬁiﬂi@“ f,ﬁ””ﬁi (sale or
change of control) fIU% pb o & & pbig 1 % agh 2 il {9506 @ phEI S B i ] I
F frOARREE | |§}%‘ | #il E'[JF:j*Tﬂ ﬁL}[—jT FWﬂﬁ‘U@JH?EF{\/%E‘I (Arnold
v. Society for Saving Bancorp, Inc., 650 A.2d 1270, 1290 (Del. 1994)) - 3% #-
s ﬁféfﬁiﬁ[ﬁﬁ'% Tl ,ﬁ ﬂﬁﬂ’@f‘#g,ﬁﬂj A ARAIES = e IR Fpu
i Fb 5 A3 % Revlon/QVC Doctrme R Jfﬁ?[ﬁﬂ s BTN ER ?ﬁﬁ,x 878 »
F1169-170 » 20137 9F| o

Bernard S. Sharfman, Shareholder Wealth Maximization and Its Implementation
under Corporate Law, 66 FLA L. REv. 389, 412 (2014); Eric J. Gouvin, Resolving
the Subsidiary Director’s Dilemma, 47 HASTINGS L.J. 287, 300 (1996).

Revlon, Inc. v. MacAndrews & Forbes Holdings, 506 A.2d 173, 177-79 (Del.
1985).

27

28
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SR CEREIHELD -

EREMEFEZUEANT L EWEAT  BEENTHE
BEHEHEE  GHESHEALSEEARTRERNEEY
#Tz o —EBNF W ENTFRR - ISR T R LK
EEh BEIHNTRELSEH SR EHEE - bR
BRI A B ML E R E2TERE A5 A% (RHEE(E
B) EEFEPEEFE (RAAFLENBES) 247 AR H
BEAREAP 2 RATMTBAEBHEEENFRE (AR TRE
BepnEE) R FRAESHILALTRELE  HF—4
DA M B2 LT EERAERZT o ZIRAL - RFFTH®
BEET RN ENEZATALBA S IHRETNEEN L AR
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29 Id. at 182.

30 Id. at 185.

31 Stephen M. Bainbridge, The Geography of Revlon-Land, 81 FORDHAM L. REV.
3277, 3292 (2013).

32 TW Services, 1989 WL 20290, at *7.

3 Sean J. Griffith, Deal Protection Provisions in the Last Period of Play, 71

2 ForDHAM L. REV. 1899, 1957 (2003).

H I FIRevion®% (=4 ﬂ?ﬂfﬁﬁ £ E q&ﬂ’ef‘*%ﬁl [E2Ri] ’[/52'/{ o TRFF SR i?
£, 0 R F,Jga«%”ﬁ ghas Gl lel S é%ﬂ?t,& =
FOHRNN S R E S5 BERE E Al iR > EE i E s
BRI Jl‘jﬁl/ AlFlE ﬁ"?%f\ B SRV SR (Time, 571 A.2d at 1150 >
A bl [#EH]‘ 5?“?»5ﬂJJ/@I EPGL Rl PP & Tl F NE i g
I*HPJFM > (U1 2 AR BRE R R R A o 2 LA
e ?[J%ﬁﬁ'g}ﬁ ( TW Services, 1989 WL 20290, at *7) ) ﬁIJE' IR IV dTigh D 7
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358 S (AT 4 U M S D TR R - DA R IR SR A B B R
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(72 BE PR L B AR BR 2 Y

ERERMEEY  RETHNR I RER - FEREH
fx 5D BB R 2 [ o A Weinberger & - UOP /3] Z K lix B
Signal A 5] ( #[%50.5% ) # UK B UOP K % 100% 3 4 F A 7] - Uk i
B AER2IETT - B I L A55% o &0 BUR A A i —(F 4%
WK - AR o EAREF - UOPAF 2 % %% W % 78 4 Signal
ANFEEY TF #HUOPKSignal A 5] 8 H T3 &% - BER K
NEFERASL  FERASEEETAGEE  FEHLPE—F

T E: RO OUS eIl
35 Laster & Zeberkiewicz, supra note 18, at 49-50.

36 Klaassen v. Allegro Development Corporation, 2013 WL 5967028, at *11 (Del. Ch.

Nov. 7, 2013).
Phillips v. Insituform of North America, Inc., 1987 WL 16285, at *10 (Del. Ch.

Aug. 27, 1987).

38 Weinberger v. UOP, Inc., 457 A.2d 701, 704 (Del. 1983).

39 Id. at 705.

37

—13—



14 B R*xSFm % — 3 B A

MZAERBLETHMTHAERE  EFT AT Mz aHEReE £
ETRAFALHB NI ERZAERY  MHEUBLEBEABTHTA
2z g Emn 0 I EEBRT - MBI R MR E 3 KR Weinberger
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BUOPAE 2 2 - ZEHEATFR 5 (fair dealing) KA -F{EAH
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5 ) Mo SRS D R R 2 A 33 18 R R T RO 5 ) I R Z R AT
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BREE o Pl e Primedia € F - # 7 60% ¥ 38 fix 2 4% | i 3 &
FTRACARAHAEZERBRETRER 7 - MAH LB ERALAF
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P R P RE B A U T o E T B AT - MM E R T AR E R
Al MAEEREMNETERREEH N EED> BB TR R
FlBEE > MOEEATEERTEEY o o BRMH RN
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Al HEMETEE  REEBRE L BN ZHAY

40

Id. at 710-11.

4 B T RO P R LS 2 O e
- *é‘-‘ffﬂ T EE UM HIE Y f@i:*?fﬁ%ﬁ:‘@% 9587 - FI117-
119 ~ 130-132 > 20155 9] -

42 In re Primedia, Inc. Shareholders Litigation, 67 A.3d 455, 487 (Del. Ch. 2013).
o 4 IS Pl = D RO O Al R AR = BL S O A

43 ‘E‘Fﬁi“ﬁ%?ﬁ (=53 el HII*J\»%@?%"%E'IH 4814 > §I131 133 > 2015F 7F] o

BfIF= o BREE SNSRI AR 2 Rl R R g*fb /W? T 2 B EHS ﬁﬂ J
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44 McMullin v. Beran, 765 A.2d 910, 915-16 (Del. 2000). |k FPH - 5

SV T ﬁﬁﬂJﬁ‘r*E'Iﬁ“ﬁ}“ fiH > RLECRE T S AR A
SOTSUEPR (G SR f'ﬁ:t‘“ FITI0-111) > R &) A il e
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I ﬂﬁa CEH Y =R Iﬁ“ﬂﬁfﬂﬁﬁﬁdﬂﬁﬂm B BN )
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45 1d. at 919-20.
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oS RERAD B R E - ARG EEEET
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O BAY B ERS RIRY B2 R

EREM L AT EEISUEE QTS Z - A5 T LB AT H A
B R AR AR R R G SRHY aH
EIRBARARGRHERZINE  TRELBEET T @
HEANBNFHEEES EBRBEAROHAZENE Y &ES
b BEE—ErRe® W sEEE TR - Al EEBFE=
OONF42 % % & [ ( American International Group ) B¥F -
B R B BB IR E 2 s E Y Ul eI
(Warrant E. Buffet ) {4 1% i 4 Al I 2 18 % I L 5 - s (R340
12 0 = R B — 5 He i 2 18 % 9 IR AL (dividend preference ) °' o

46
47
48

Mendel v. Carroll, 651 A.2d 297, 305-06 (Del. Ch. 1994).

DEL. CODE ANN. tit. 8, § 151(a).

WILLIAM W. BRATTON, JR., CORPORATE FINANCE — CASES AND MATERIALS 608
(7th ed. 2012).

Charles R. Korsmo, Venture Capital and Preferred Stock, 78 BROOK. L. REV. 1163,
1171 (2013).

Marcel Kahan & Edward B. Rock, When the Government is the Controlling
Shareholder, 89 TEX. L. REv. 1293, 1299-1300 (2011).

Steven Davidoff Solomon, With His Magic Touch, Buffett May be Irreplaceable for
Berkshire (2013), available at http://dealbook.nytimes.com/2013/05/21/buffett-

49

50

51
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BRI AR ES NG HASEERESEAZRETAY &
EaERDRERA B LF LSBT REAHEY
B F5 i aE R (conversion right) 2 % H (Al N F BB X
BRI EOUR AL B E TR A - B3 R E AR %
# (liquidity preference ) H#l - 75\ 5] % 4 T~ {£ 15 43 LU 45 % 4 FL 7
BB E E k3 o

BAERATRTHEABEER  RUEREEEER
i M A T AL R R AR A ERIE - MAATI RS
ZFED o Pl ESEAREA (BABER) - ¥RHRY
ZERERBEFEE  EHBKLELESE X2 RNELE B
o OEAREAIREERBEERR AT EERATAE - TER
BRI E BRI BB BT TREDAFESAEEZ ALY (¥
ARBE) B EEABRET—BWHE: 5—FF - Adby
ﬂwﬂ%%%mMZWK(%w&TB GULE AR A - B
THRBUEBREATE  EXEFEEIRYE TANELES)
%aﬂmm%xﬁﬁméﬁﬁ feas s PR ARH B I R TS 2 4

with-his-magic-touch-may-be-irreplaceable/?_r=0 (last visited: 2015.06.20).

52 Steven N. Kaplan & Per Stromberg, Financial Contracting Meets the Real World:
An Empirical Analysis of Venture Capital Contracts, 70 REV. ECON. STUDS. 281,
313 (2003).

Jesse M. Fried & Mira Ganor, Agency Costs of Venture Capitalist Control in
Startups, 81 N.Y.U. L. REV. 967, 983 (2006). ==l JF*JH[HQ V= e Sk
R E R H B - See Ronald . GllSOl’l & David M. Schizer,
Understanding Venture Capital Structure: A Tax Explanation for Convertible
Preferred Stock, 116 HARV. L. REV. 874, 901 (2003).

William W. Bratton, Jr. & Michael L. Wachter, 4 Theory of Preferred Stock, 161
U.PA.L. REv. 1815, 1878-79 (2013).

Ronald J. Gilson, Engineering a Venture Capital Market: Lessons from the
American Experience, 55 STAN. L. REV. 1067, 1085-86 (2003).

53

54

55
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BHAS AR S L ABBRERA RIS REAGT £
RSN EXTEREFTHEY  WHERLE -
FHEGN B ERRMNEF TR TEEHH R
B Bk BABRBACES ARG ALSTHREALEN K2
P ZHEZ T2 R#E o &£Jedwab v. MGM Grand Hotels, Inc. & &+ -
Kirk Kerkorian# H MGM/A 7] 69% 7 ¥ 38 Ik & 74% 2 A%y 4% 5] f% - 7
Bally /A 5] YX lEMGM /N 7] #y 2 #2 # - Kerkorian $2Bally /A 5] 45 2 1) o&
ATHEHEVNEE EPLAREREREBBISET - Bk
WHBEEIAET  JBE AMGMA S 2 BRI E - TR S AE
# 5 K = Kerkorian7E 1 & ¥ {E 8y 4 b 3 ok P 545 5 51 B i 38
T 35 3K i A% %% % wk 25 4] 4 ( preliminary injunction ) FHLEF3% % % 2
AT o ABEAREZ Allenik B304 - 7b 4 5 Ik 48 s T 83 48
BEAEZ R GEEN  EEHENRERM AT THES A
BREEAERE AL ERBENTSRE EHE - DIFEENYE
AR R EER SN FR TR EHZEE o EE i
AL AR R R R R TR - WA BT R TR s
BEEERNEARPRNBFERETR  FATRAHT AR
5 BEERFBBRTRIMTATES - FiAllens ¥ 7 E A&
HEEFIHEHERZE TR EREHF%0

%6 See generally Ben Walther, The Peril and Promise of Preferred Stock, 39 DEL. J.
Corp. L. 161, 175-183 (2014); Korsmo, supra note 49, at 1175-79. [[1¥ FH e
B LR PRI AR AR (Y AT B B 1 F1166-171 -
2004F 65| o

57 Jedwab v. MGM Grand Hotels, Inc., 509 A.2d 584, 587, 591 (Del. Ch. 1986).

%8 Id. at 593-94.

59
Id. at 597.

€0 Id. at 600.
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BHE - ERHEARNRAEZEEEN  BTREXTEEZHZ
{% %% o % LC Capital Master Fund, Ltd. v. James % ¥ - Francisco
Partners II, L.P.#¢ g # QuadraMed/\ 5] » 3 # QuadraMed /A 5] & £ #
T EAEMESEE  RARERERETREETBE TR E &
F U RE B A SRAT R AR A T R A Rtk A R
T DA 2 B B o BB B AR R 2 R
F| - Francisco Partners II, L.P.f#QuadraMed/A =] 3% 7% & VL4 A i 2
BRI (— 4% 5 B 4 A 161298 38 it ) R DL & Mk s E A
(BR8SETT) W7 N » 3% 55 5l 2 WK HE B 4% 2 & 0 13.7097 £
7% o T 5 - QuadraMed A\ & 4 A 1t ik ¥ % 5 QuadraMed /A 5]
FEEEERBEREROAQEGREY - KF 22N 5 AT
WHZ ARG REN > MASREZWIEEETHAIREE > F
ERERAREEEES R AECRRET R AR R R
WRBEERATFLRBIEES  BREFRAEIREZERTHR
B o $hik o F AR K HStrinek B3 % o A f-QuadraMed A 7] 72
Tt H PR AR - BT A A IR SRR 1R A A - HUR Bl IR I R T B
HEUME 2 RE - AT E B PR AR I R TR 2 3
AR B FEANBRILE st E AR - TR 580 R
CEGBTAHBERFEECNHEOES  EZHEFER TSR
AR EE N - FHE R AT Z R T & A
PR R R EAREEH A TFARERELZAERT - UERER
R PR SR 2 3t 18 S A A o

61 LC Capital Master Fund, Ltd. v. James, 990 A.2d 435, 440-41 (Del. Ch. 2010).

62 Id. at 439.

63 Id. at 439-40.

o4 Id. at 445.
65

Id. at 448-50. Strinej* El,’j”?’:ffﬁ H[JfF’,F'F—J R FVERT] S %'[Jedwabii’jéré,’iﬁ E}iiﬂ‘:ﬁ?ﬁ
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= ERARGARAELARELAHR  EERELEE
t # o fETrados IIE #F - Trados/\ 5] 44T 4 7| % S8 3 33 A% W1 48 A
B AN EREL LB AR R EIAE AR
15 U 4 3t U IR o A FI R OO E+ A ASDLAF L)
6,000 £ o & B - 4 30 B o1 45 B0 BT SLAUAE © 8 R TR A X
*B% . BEB B A UTrados AT EF AL ENF BB RELHE
BawE - KD o AHETrados AW LHEEET - H—F £ %
% 7T [H Trados A 5] 2 & B & 28 A 0"~ — & 3 2 48 W 3 2
Bl E e 5 2 Mk B  ASDLAF AR % — ol A n 8
B 2 B 42 2 4 BT 46 IR T A1 #2 25 4 E % % {8 3 J Trados /A 5] it & DA
El 8% — B BAIR R A B R BN A ] B EA
BRI M AEKR ETrados N T EEHMEH (XF) AT
BERHAHEHGAA T A B TR A TAZE (entire
fairness ) AT HE - AR MHEUERH AL H2BEAENTL 5
(fair dealing ) T # & E4& & /A FEF% (fair price) o [F Trados/A 7]
2R RIRIE R A AT g - BT E B R U
B TR T AL ST R B M R B R S EUR S B
KEE W SHE G YR EHSUBER L B E L2 A% R

HIPE 1 E R0 RN F R SR VIR S 5 R
TR > =129 Sedwab 1 > MGM . il 0 1 1P 77
&ﬂ<)Seeid.at446-47.

In re Trados Inc. Shareholder Litigation, 73 A.3d 17, 20 (Del. Ch. 2013) (“Trados
1”).

Id. at 45-46.

Id. at 46.

Id. at 51-54.

Id. at 54-55.

Id. at 55-56.

66

67
68
69
70
71
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BATE I E R BRSBTS A A FEMH% 0 T sk 15 38 % Trados 24
SMHEBBIEATFR S - ARAAT NG EEHWSERAT
o LB EZEEAET - kP 5 Trados/\ 5] # B8 8 % B
NFREEZFE  RITAAERTHEN  AHEREHEL" -
BVl R T S B RO K] A R R R R A
BB R 2 ERE  BRRABAEETALANIBE - J1Z3
EBHZRANS  BHETHELARBEEZZHANEERNZ
RAE™ HRARKEEIRTEEL  GRABRFEZ B EHEF
THABTZZRELRE  EREEFTXFHEENTTAE L
R R R 2 E B S R 2 2 4
ERM TR E T R R A 5 S B A R
ZBEBRFIMERE  REENH AR B EREEE
THTRERE T EB2AR - sz BRRMNEREAA
BARBEENNGZER - GRANEY  TEETRAERZ
—Ha o HEEH R ZEE N - BERE - ETRAHES B
T FER AR LR - EAE R RIE A E # R kS R 1E
BEEZZHERALT  LAUERATIHEARY KA HH
BEEZEFEBEISE  FREARLIMBNER  REEI NG
o KT KA EEREERIRMLATETEEA

72
73
74
75
76
77

Id. at 62-63, 65.

1d. at 78.

Jedwab, 509 A.2d at 594.

Gaskill v. Gladys Belle Oil Co., 146 A. 337, 339 (Del. Ch. 1929).

Equity Linked, LP v. Adams, 705 A.2d 1040, 1042 (Del. Ch. 1997).

In re Trados Incorporated Shareholder Litigation, 2009 WL 2225958, at *7 (Del.
Ch. July 24, 2009) (“Trados I”).

Leo E. Strine, Jr., Poor Pitiful or Potently Powerful Preferred?, 161 U. PA. L. REV.
2025, 2029, 2032 (2013).

78
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22 BKESFH % —w A

AEEE  MSESLHLERMEY £FHERS - EREUR
B ERANTEEEFEE  HILEETS  BRERMEMEE
T I P R o T T O A R A B N R
Flas 2 (23 - EEREYEE - EAFERAREEYAEEE
W HATH A R 5% o

= PR B EREA L[]

MY NE AR %R R AR B R R A
e E AR R o RSB ERAETEY  HLE AT G
BRI v - A B B R Y 2 TS R TR R R
5 IR A SR AT B R R G AT A - AR A S ER)
ERUGEEATEHRZESTE HHEmEARET—5 .

B VLRt Allen i ‘B # Credit Lyonnais % Fif % = 5] % /| 82, 2w
FHRBUI0EE T MEZEE  FRABTFEET - £t
EREUERLERT 2T AREELAEZHAREASOEET
(=1250—-1200) - (KA EFHF 2 #HEEITSE£E£ T (= (5100 —
1200) X25%+0X70%+0X5%) - #FEZ it BT R 25T
HR TMEHHEREARR A Z AR T — R EE -

& Trados 11, 73 A.3d, at 55-56.

80 See, e.g., Fletcher Int’l, Ltd. v. ION Geophysical Corp., 2010 WL 2173838, at *1
(Del. Ch. May 28, 2010); Matthews v. Groove Networks, Inc., 2005 WL 3498423,
at *2 (Del. Ch. Dec. 8, 2005); Baron v. Allied Artists Pictures Corp., 337 A.2d 653,

o1 653, 660 (Del. Ch. 1975).
i R R A I U R i A
ALY A S R S RGN T o
SR > 175218 > F1198-211 5 2005 12F] o

82 e —n .

Hrgrsha fLEl ~ -~ OFFST -
63 ity ‘éﬁ% pLE (—Jﬁ[ﬂ

Credit Lyonnais, 1991 WL 277613, at * 34 n. 55. P%gl,zsoffﬁi IR 0 [
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EEEEE N EAMNE  MAMNIT RS E  oER
FREEH N AWHEY  HUASEESSERWE  BEREP
Frgmltnat  TAHE - EREENETS - 2EATEHAN
AHBHBEATTRE  ELATAENREREEEF - FHA
TR T A E W AT BRI o 5 AT R A TH 2 g
BYE AR EEREF A AE G RE S FHEARAF
EBHRMNEFAEEENETEEHERAT AT THELD o

1t 7 3 B Credit Lyonnais € Fr 2= 27| iF > Allenik B VA5 30 77 =\ ##
BEEANEEEL ADREEB AT - KL BIER IR
BRI BRI o AF RIS  ERRMNEA T R
EHNBA EEFTHELWH KBTS AEHEAY - R
EAlenk B2yt - HEFT L ALY - EEH (AN R
EAHEMUAT AZREHZEER L TERK AL REA 2

DA ’F,Jg.’% I—I%’I/EF '@ﬁ fifl 1, SSSI}“'JJ* 7o [ = (5100%X25%) + (400%X70%) +
(0X5%) )] » By F:Zl ZSOFJJ o VAR g ‘ﬁ A4 T IT ﬁ(ﬂ”“ﬁ\ij‘ n ﬁj
AT L2505 R A R TR R PR T
'f,’v‘ °

8 VRN TR TP B RS TR o -

E%ii"# » FIVRUBARSE S 0 108 > FI117 > 2003 65| o S5i =7 7 =l

#ﬂwwwwﬁmzb%miw%ﬁ Wﬂ4¢*ﬁﬁmF%rﬁﬁ?°&e

David A. Skeel, Jr., Rethinking the Line between Corporate Law and Corporate

Bankruptcy, 72 TEX. L. REV. 471 (1994).

8 Henry T. C. Hu & Jay Lawrence Westbrook, Abolition of the Corporate Duty to
Creditors, 107 CoLuM. L. REV. 1321, 1346-47 (2007).

8 Simons v. Cogan, 549 A.2d 300, 304 (Del. 1988); Revion, 506 A.2d at 182. = [s
%%‘fﬁ%ﬂf?i SRR RIS I??H; f 55 #’Tﬂjrﬁﬂm » See generally Frederick
Tung, The New Death of Contract: Creeping Corporate Fiduciary Duties for
Creditors, 57 EMORY L.J. 809 (2008).

87 See, e.g., Royce de R. Barondes, Fiduciary Duties of Officers and Directors of

Distressed Corporations, 7 GEO. MASON L. REV. 45, 66-71 (1998).
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24 BKESTH % —w A

B T— R e REET—FHRE (FlwE]1,250% £ 7T fr
FEF - BERE—ERWELZ - EELTS0OE XTI fo i 5 £
B ARMBEEANLEEZZ)  BLFEBZXRRGAEH
% B HAE A A o f£Production Resources % F - Strine ik B
T Bond 28 EMH - REALEQGHERE VNG AT
MERIRESHLARTHES  WHRLEFEEHEY -

B R M & 5 R R = OO+ & Gheewalla £ 7 - #Jb
TRERTNER o NAEF > L& AClearwire A FEEA » ERFAA
A DRNBEEE AREET ARG - FRER RN R E&EFEARL
FHEWLBFAT ﬁ%CIearwire/A\'ﬂ%?i?&%%%iﬁiﬁ%%ﬁ
B BREETRERRET - AR RMNREERTL - FHEAR
u%ﬁﬁﬁﬁﬂ’%*&ﬂ%ﬁ%%’ﬁﬁ%(wwmm>K%%
BERBAFNRZZATE  LHREEEHRATRZ KA (implied
covenant of good faith and fair dealing ) °' « 2k 3k 1 % ¥ 3 4]
( fraudulent conveyance law ) 2 . BomyE kA M H| DR R
fl BEABRTZARG2AE MELRTREAHNEEEE
ALATAHERTHAEHLEEMANY  ERAFALCEL N 4
RN B ik B AR A o AR A LR (E R AR A TR (derivative
action) Z #F| - RAAGHEZTFTREIATAKRERATRAF

88 Credit Lyonnais, 1991 WL 277613, at * 34 n. 55.

89 Production Resources, 863 A.2d at 789.

% Gheewalla, 930 A.2d at 99.

O g e S R O Y O L R X
SRR AR — @"lﬁ&ﬁféaﬁh ﬁ'jdfft LHISRES-2E T CNE
163-173 » 2013F 12%] »

%2 I s TR BLA N - B RS R  L  RF

o SBEE SR 0 220 > FI153-157 ~ 165-179 5 20145 127 «

Gheewalla, 930 A.2d at 100-01.
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o BHEAMBAEEE N EFAAGRATELERE  KEL
ARFEHEARNGRAEEZTARGZEERGHEZ - NS HEH
ARBEREREESE  AEAGRAZAE ST RAES " HEH
AZHEH ) UK "HARZAED  WEBHZER  AEZZE
EHEHE RTINS,  THERESEHEHMALERENRET £
WERATRAFZ  BELRN RS EREAGEE NS E
MERERATIRIAEB 2 EEREY - o2 BHAZS
EadtZBLHERY  MFEESIARRBLHEERGBHE
T£ Credit Lyonnais % ~ Production Resources % ~ Gheewalla % ¥
E L BERNRMNE—FIREFZABEANNAZZHAEY  E—F
R A A o b - AR R M T & J. Travis Lasterik B 7
—O—H % 2 Quadrantv. Vertin ¥ > # WU THE - RE 5%
c EHRRMHNZARH L RFAFTANEE /1 ER (zone of
insolvency ) A - FEL ZHAHT & HE N R
G A1 AW B EAT AL
CERMNTARTEEN GHRANEETRZARBLEER
Mo FANTARNEENRE  BHABFREIKRETFRDZ
HEF| o
CEEANNFNZEELTHEME EREACHZHEL
FEZEATRCERAECENZ2BRGHELTEA
(residual claimants) B f| % - HATEHFZARE - £

4 Gheewalla, 930 A.2d at 103.

9 Quadrant Structured Products Co., Ltd. v. Vertin, 115 A.3d 535, 546-47 (Del. Ch.
2015) (internal citations omitted).
Py Jalh B =~ 582 Credit Lyonnais 4 Fv fﬁ{ B R Y R
(vicinity of insolvency ) =¥ AH[fl[* [ - l’%ﬁfﬁ[? il {FIJ?E}"J SRR
rrLﬁF pe e R N R N e [T FES o See Gheewalla, 930 A.2d at 94.
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BRELCEHEEBR A FE ERFAEREAR
BB ERL AT 2 &L -
CHETHHEEHNET EFREARIREATTERKL
&R
cHFESERMEERUEERT A ASAF > BABRRME
NE|EZEREKR  EETFTHILTAERME -
CHERANFIEFTMARBURENSEBEE  EA%
KEAGNEAWE AL MHTAEERRERREALZ
RTERENYERE  EFEDITERAFFTEERIH T
BEREARES  MHRZARRZERAEANEER
BV SIEE - AT
B ERA TR AU RN ECEEENE BT A KT &
AR NG RARIREFDI LR - FHELEH  REATRNEFE
BRE (FEARAR) B NEHGEEL N > wEEHHENF
MB2ATRH REARAS LK EERD AR A ZEH - ST
TWEFTADE  EREHKEEZATHTRR X2 B2 % ok 7
o REEZ > N EEMNE o FEAZR 5K EEASER K
Bmwe AR (AREFXER) AN ETDEpELTEE
Vo BRRAERL;R R ES Mg s - A5 TR &
HEHERE L SR EREEREAN G > LKA EHAATREE
THA e
BENFRDEENRE > ASIHCE TS - LR e
KR ETH W BRE K ERGEET XMW - WEF A
BARRIL > KRR AT A6 [ 2 508 A 38w R /D T A JE 38 e
SR ZFRZLA o E o EAFEE WSS BRULERA
SRR EYR  BAREATEERR  EFHMERZAFMNE  #
BHEREAL L - BUBILRM R FIE R TR 50 ERE - AGER
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BATAANARGHENAEETRTHEREATRAHF L 2H
FIT o BT R AR EMEREEERHRANEEIREH T2
B FRERE G ET AN F SRR T E KRR AT
EHA o WHEER NETHEHZHBENE B BRAGH
A R EREAZRR R EREATFRES (FHEGL
BRE) WA BEZHEGEE TERAZHEGZEEY
% HEBRENTHENSE 4 SHRERvVINERATHERE
BEHE - AR -

VY9 ~ B eRELELA A E R (R N Z

BN AN SAFE L HIGHE  TEERBRIERFEA - Bk
W —F R - TR — S REE - AN R A
AMBEG  FELTHRAMEUS ZHBAZHGBEA > A ZHE
>

BAXBHREA WAL TURBHERRMNEASHATHE
B RAEAUAT AEERE  BEAHEHE (HETHAF
BB REE NS o E LT T A G TN Rt
PR S  EEHRAEHBAT AT ZHES o

Tl EEAFELRAERNE TR LM WUERRMNE
Bl R ERANT R F 25 A RES  FEB25] 884 B %A

7 Leo E. Strine Jr., The Dangers of Denial: The Need for a Clear-Eyed

Understanding of the Power and Accountability Structure Established by the
Delaware General Corporation Law 50 WAKE FOREST L. REv. 761, 786 n.100
(2015).

98 See, e.g., Lyman Johnson, Unsettledness in Delaware Corporate Law: Business

Judgment Rule, Corporate Purpose, 38 DEL. J. CORP. L. 405, 432 (2013).
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BHEREARNSEAREA 62 E® AR RN EEAT 8D
AR TFTEFERMAA B2 H4 C%Eh - IRELRMNAT 2
5 OAHATETETAGRAZHGAATZHES  ECBA
BRFEEGEAR B ZHR - T8 E iR H 2 %R
BRFETE REMEET RN ERERA AT H8EA - ik E
TAHAERE AT o
OEEEREE

R R M KRR T BB IR & P U R R B LR
A ERZL W Unocal £ 8% o REREE LT A URIRE G
B A B R RN B 0k B RR A T T A T 4S8 |
BEA LA TR R R A - R T
BZBHERNG MY ERY  HPBUEEZHE - @R KA
NZFEHAEA - WHEEA  BE BT EREEEH? 8
BB L B - R RN R ER B A AR R B A
INEET DN L3S XS 31

T il B AR SE 0 ERevion E P MR B BB R RN 5 & & B AT &
oo A EF > Revlon/)\ 7] & = + 5k H ¥ ## 4 FForstmann Little/A
5 2 BUS HE - 1R B 3R B A Revion A\ 7] 2 B 45 4R FI A
( note holder ) #8 H #| - & i Revlon/A 5] & & z 48 A. Gilchrist
Sparks TIL# 84 F M 5 & i 02 Bl FE B30 - % 3% 5] Unocal £ 3748 X

% See, e.g., Einer Elhauge, Sacrificing Corporate Profits in the Public Interest, 80

N.Y.U. L. REvV. 733, 770-76 (2005).

100 See, e.g., LYNN StoUT, THE SHAREHOLDER VALUE MYTH: HOW PUTTING
SHAREHOLDERS FIRST HARMS INVESTORS, CORPORATIONS, AND THE PUBLIC 32
(2012).

Strine, supra note 97, at 768.

102 Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946, 955-56 (Del. 1985).
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FoOEREEELTEHEMAAR B RIS H kAR
M FE Bl & F 2 Unocal £ z Andrew G. T. Moore 117 B B b IE 7 5%
XF 2 ARE® . fERevion B W F| b - ER R M K& % A H
BT EEHAERBREARTABREBNERT - HEKAH
EHAAZHAMNEE ™ (EREABRXEHEZHRL  HE£E
TN HEWBETETREN EERAIEHLREES - A
MBASETHFZHEL'T) o HIL - & @ Unocal £ $ Revion
E o ENRMNmEm R R AR EREAZIEME (instrumental )
i FlEMARAZHBERREREARZFE  HASDFES
A ERZEHW o WRBETW Servicesk ¥ > Allensix BTl A E F
EEREHMARWBES  BHTRBTARMAEHEAN
F2" HHTE  ZEEUMAASARFERBEANL &
LRENTHRTHEF2RR
BAFIEMGEANFIBEAERRER 2 FR  £EELE
A AT - LARERY - HeBayEF - B LA ENF
craiglist 8] 3 A % 7 3048 8 A 7 2 B T A8 2 IR R R 21 S R 25 0
WK MAMEELBUERABEHNEZ L TAREHEEAL
(poison pill) %7 o HFWH L2 B EERL RN T EK Y 5
% & William B. Chandler ¥} i craiglistfl 3 A B - 2% 49 21 7% &

103 Strine, supre note 97, at 769-70.

104 Revion, 506 A.2d at 182.

109 3 81 7 Tt 5 Revion 35 5 G B PIA T S WE SN )2 R i 0
MacMillan%'fl1 > {E%~ @ (Mills Acquisition Co. v. MacMillan, Inc., 559
A2d 1261, 1282 n.29 (Del. 1988)) - 1< FEP [’ 2 fLAREH, - 26 -
146 -

106 TW Services, 1989 WL 20290, at *7.

107 Katz v. Oak Industiries, 508 A.2d at 879.

108 eBay Domestic Holdings, Inc. v. Newmark, 16 A.3d 1, 8 (Del. Ch. 2010).
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30 EKEEIEH % —vy i

HUIR - 2 46 B craiglist P 3 Rl AL B R B Fl ALy A 5] - 3
T R M 1F 24X = 2 % B oy (philanthropic end ) 2 FF » &
craiglist ¥ £ # JF & ff & N & F A 5 ( for-profit Delaware
corporation ) Z 3 ALK S BE - HF = F 2 B ALY SN 2 T 2R
By %SRRI A ROREEAE #2%"™ o FHiL - Chandler
®EHEH E - craiglistB AL A NF R I Z BRI RN Z F
EASHMZATE  CERZEEY  WHAERTHRB

OB AL * FEEHEERIBIIMEER S

FEERAREA AR - A RS R EE SRR
BEBHMABREZEE N » Hehd THRE LT B %I 07
BT HESARURAHRZERAS  TAUBTIHEHEA
Z 2% o

Kﬂﬁ%%i%%ﬁﬁﬁﬁm%%%%%%%Wzmﬁﬁiﬁ
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114 Robert J. Rhee, Fiduciary Exemption for Public Necessity: Shareholder Profit,
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L.REV. 661, 701 (2010).

15 Kahn v. Sullivan, 594 A.2d 24, 62 (Del. 1991); Theodora Holding Corp. v.

Henderson, 257 A.2d 398, 405 (Del. Ch. 1969). See also Leo E. Strine, Jr., Our

Continuing Struggle with the Idea That For-Profit Corporations Seek Profit, 47

WAKE FOREST L. REV. 135, 147 n.34 (2012); William T. Allen, Our Schizophrenic

Conception of the Business Corporation, 14 CARDOZO L. REV. 261, 272-73 (1992).
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Enterprise Law Market, 75 MD. L. REV. 541, 543-55 (2016).

9 Christopher Geczy, Jessica Jeffers, David Musto & Anne Tucker, Institutional
Investing When Shareholders are Not Supreme, 5 HARvV. BUS. L. REv. 73, 95
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Pepp. L. REV. 971, 1013 (1992).

6 Leo E. Strine, Jr., The Social Responsibility of Boards of Directors and Stockholders
in Charge of Control Transactions: Is There Any “There” There?, 75 S. CAL. L.
REV. 1169, 1173 n.11 (2002).

127 ROBERT C. CLARK, CORPORATE LAW 20 (1986).

8 Frank H. Easterbrook & Daniel R. Fischel, The Proper Role of a Target’s
Management in Responding to a Tender Offer, 94 HArRv. L. REv. 1161, 1192
(1981).

129 Stephen M. Bainbridge, Director Primacy: The Means and Ends of Corporate
Governance, 97 Nw. U. L. REv. 547, 600 (2003); Jonathan R. Macey, Corporate
Social Responsibility: A Law & Economics Perspective, 17 CHAP. L. REV. 331, 331
(2014).
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143 Deborah A. DeMott, Beyond Metaphor: An Analysis of Fiduciary Obligation, 1988
DUKE L.J. 879, 880-81 (1988). See also Guth v. Loft, 5 A.2d 503, 510 (Del. 1939).
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Lofland v. Cahall, 118 A. 1, 3 (Del. 1922).

145 Joseph T. Walsh, The Fiduciary Foundation of Corporate Law, 27 J. COrRP. L. 333,
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Beneficiary of Fiduciary Duties

Chao-Tsung Huang

Abstract

Who is the beneficiary of fiduciary duty? Such question is not as
straightforward as it appears to be. Through the lens of comparative
study, this article argues, by ways of observing and combing through
Delaware case laws, that company should be the direct beneficiary of
the fiduciary duty and the company’s shareholder the indirect
beneficiary; the direct and indirect beneficiary is connected by the
shareholders’ status as the company’s residual claimant. This article
further provides the principles with respect to the determination of the
fiduciary duty’s beneficiary and observes their applications in different
contexts under Delaware law. From the perspective of statutory
structure, corporate theorists, and judicial rulings, as Taiwan Company
Act tends to recognize the shareholder’s status as the company’s
residual claimant, this article thus argues that the fiduciary structure
developed by Delaware case laws should also be applicable in Taiwan.
And for verification purpose, the argument aforementioned should be
applied to various issues under Taiwan law, such as (1) the
interpretation of Article 23 of Company Act and Article 5 of Business
Mergers and Acquisitions Act, (2) the proper protective mechanism for

the company’s creditor, (3) the adoption of mandatory labor director,
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(4) the analysis of the disputes regarding the redemption of the
preferred shares of Taiwan High Speed Rail, and (5) the plausible
substance of corporate social responsibility under the current structure

of Company Act.

Keywords: Fiduciary Duty, Business Judgment Rule, Shareholder Primacy,
Director Primacy, Residual Claim and Risk, Conflict of Interest,
Sale of Company, Zone of Insolvency, Corporate Social
Responsibility, THSR Preferred Share Dispute
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