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Abstract

In most of international territorial disputes since 20th century, international
tribunals constantly refer to acquiescence as rationale of judicial rule. This thesis is
designated to examine the role of acquiescence in international territorial disputes.
Specifically, the object is three-fold: First, exploring the extension and definition of

acquiescence; Second, to examine the relationship between acquiescence and  “the
modes of acquisition” , and utility of these modes in tribunal practices. Third, to

summarize the rules of acquiescence in territorial disputes.

By examining cases, we find acquiescence is consent in the form of informal state
conduct, while the state face a circumstance which calls for a positive reaction.
Acquiescence is also an interpretative tool of territorial titles (i.e. treaty, uti possidetis

and occupation) and transfer of sovereignty, and it should be manifested “clearly and
without any doubt” in the latter situation. In other words, remaining silent in the face

of adverse possession does not constitute acquiescence, it also implied that the so called
“prescription”  in strict sense does not exist in any judicial decision of international
territorial disputes.

Lastly, according to my studies on cases of territorial disputes, there are three
types of method (or analysis) could lead to acquiescence, they are: (1) to appraise the
relative strength of the sovereign stretch relating to disputing territory; (2) to issue
evidence directly proving knowledge or consent; (3) to prove the circumstance (internal

or external) called for reaction.

Keywords: Aquiecsence, Implied Recognition, Tacit Recognition, Acquisition and Loss
of Territory, the Modes of Acquisition of Territory, Titles, Territorial
Sovereignty, Tripartite Hierarchical Decision Rule, Transfer of Sovereignty,

Diaoyutai Islands, South China Sea.
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— K -

4 Jan C. MacGibbon, ‘The Scope of Acquiescence’ British Yearbook of International Law, 1954, p. 143.
“It is used to describe the inaction of a State which is faced with a situation constituting a threat

to or infringement of its rights. Acquiescence takes the form of silence or absence of protest in
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T (248 ) BRIB T LA A B 5w (express) o 47T BABK T (tacit) - 4§ @ 4E 2k 38 Fo
ﬁ%@wﬁmm%%’ﬁ%ﬁﬁiﬁ%ﬂ‘ﬁﬁﬁ%°i LR 4% i — P A ]
% - WA BAEBE -

= » lan Brownlie
Brownlie 32 & B2 HL/KR G T F & - MBARDIE A KT A8 —FEREAA -
BN IR AT A
AR (BRFAEB ) E—ME BEERREETRITANERTR
I o 54885 AT Byfe K ek A AR A (titles) ~ & 5 (liabilities) 35 %48 B o A
Bk o AT A KB TG AR > L E R AR AF] 5 8 /K38 (admissions
against interest) - 5| do 4% X B 2 o 3 — BRI RAELAR AR R GV KA AR -
AHSBEARZR-—BAXRSEADE - 2 ( RFEDE ) HRE  FEETAA B
FEIARE

m9 - Pierre Marie Dupuy’
Dupuy 32 A ZRBE ALK » A BEA & TR E
"REETRATATREBSEN R -—BFaH RS- EARRTERE
HE K ARAT R E M £ & R JE By (absence de réaction) » AT F T AE ek EAE o {244
FHEMEBLAFE  TREH - P

circumstances which generally call for a positive reaction signifying an objection.”

5 Thid., p. 165.

 Ibid., p. 201.

7 Pierre Marie Dupuy 71 BIFERE 2 20 282 (4 (AR T & SHEIFTES - Hrp a8 BRI LR
At FimRY T EER - BELEERIEFFIFEZE | (The Land, Island and Maritime Frontier Dispute) » 7,

1 2009 FAEATH SR EIMPEOEB I EOEE o (EAKRESEEE R T rpEERbe ) 445 - 484k« <
http://www.arbitrationacademy.org/?page id=946> -

8 Pierre M. Dupuy & Yann Kerbrat, (2014). Droit International Public. “Comportement unilatéral de

I’Etat revendiquant et acquiescement’’ Dalloz: Paris. pp. 60-63.
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%~ Malcolm Shaw
Malcolm Shaw 324K ~ BRIWALTRE ) RAREER— - HNAKT - K
B BREFEHEATESR -
KA B R A ARAT & (positive act) B & —IB4F A EE o TR A
P AR B 2 B s M 4o 0 &3k ko fT % & o~ B &2 (affirmation) — 45 £ FF 4k
e BpfE i — R ESLIF B TR — B - BR3B > Rl R — BB A EIER TR
Pk RARBEIUHR - HRAFR FHATREATREN AR ME
FARIHR > B aRERAHBEINOES - mBERTAZ—THEHZARE
455 — I8 T W(statement) » B 74— HFIRBZ BITHREFTE - BILRERY
R ZEMNT B 5 (preclusion)Z A o 10
WRAHBELEERLE AR RRAZRTEAEH  2ATBR LS TR
ey o Mbd T mE % % | (Delimitation of the Maritime Boundary in the Gulf of
Maine Area, Canada v. United States of America) % ] » 2k TF L it & iF @ &1
RBRRZBAEGITAHZE BEBES -

25 » N. S. M. Antunes!3

Antunes L X $4T A2 F & B 5| AL IR ¢

° See the Land, Island and Maritime Frontier (El Salvador/Honduras) case, ICJ Reports, 1992, pp. 351,
577; 97 ILR, pp. 266, 493, and Eritrea/Yemen, 114 ILR, pp. 1, 84.

19 Malcolm Shaw, International Law, 6th edition, Cambridge University press, p. 515.

1 bid.

12 Delimitation of the Maritime Boundary in the Gulf of Maine Area (Canada/United States of America),
Judgment, 1.C.J. Reports 1984, p. 305, para. 130; 71 ILR, p.74. 22 (conduct)—&5 7] AL 1T BECE R
Tk -

" Nuno Sérgio Marques Antunes £ %) AR /DI > BR R fURERBL RIS TP RYEISE - 2000 40
TESEEIM AR " BIFRH B SR ) /NEIEEI R R - HIR e R R s 5 - HAR SR
BklFE - 55 5 Nuno Sergio Marques Antunes, ‘Estoppel, Acquiescence and Recognition in Territorial

and Boundary Dispute Settlement’ Boundary and territory briefing Vol. 2, No. 8, IBRU, 2000.
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"B A BRI EAMMEEEMATEERENEE - AR > K
WAL X AT B ATHR o

+ » P. C. W. Chan
Phil C. W. Chan Rl # & 3R B2 AR E B 7] - 4R AR A T BN
% 0 BPoER o mMEREMN T BoRE & | (implied consent) » WAL L X EITH
A T SRR | (express acceptance) » MEF K TE & o 1P
W o R E AT AMAIKIM ST 892 4 A Hersh Lauterpacht
Ian C. MacGibbon ~ Ian Brownlie » Pierre Marie Dupuy * Malcolm Shaw » Nuno
Sérgio Marques Antunes ¥ Phil C. W. Chan £ A » #1130 4 X 8T AR S5E S
"R AT HES b A -
Tan. N. MacGibbon 32 2 — Bl # A AR E8F » RAURRARNKAKR > T54A
BRABZ AT X R TR A ILEK -
" 2K 9T 2L A BA 5w (express) 47T BABK ST (tacit) - A% & 1% Bk A KR
(recognition)i& 4 » & H IRE L MEARF] » PR o B AR LB — KERE
KRB AR -
fi 5 2 » MacGibbon f# tH sb— & 69 R B » 75 & ARSI LR st PEAE A
B o mR H Iy R g & A A (historic rights) Z %4 » & A EFRH 9 E
B Aol TR R R AT UL B A K E R RYAR B REBEHITA

"Ibid. p. 31.
15 Phil C. W. Chan, "Acquiescence/Estoppel in International Boundaries: Temple of Preah Vihear

Revisited" Chinese Journal of International Law, Fall, 2004, Vol. 3(2), pp. 422-423.
' EziE— oy T FHIEEEIEA Malcolm Shaw BEEIART AHHE B H54C58MY Pierre-Marie
Dupuy ° 55, : Malcolm Shaw, International Law, supra note 10, p. 516; Pierre-Marie Dupuy, supra
note 8. pp. 60-63.
17 Tan C. MacGibbon, supra note 4. p. 143.
“It is used to describe the inaction of a State which is faced with a situation constituting a threat
to or infringement of its rights. Acquiescence takes the form of silence or absence of protest in
circumstances which generally call for a positive reaction signifying an objection.”

$Tbid., p. 165.
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B GARHHBRRENTAHNKR R THER ERLFERBYE T E
AN s Rt EEIT AR TR LAPEELR > REBHH R AMEATAEAREER
HOBERATRY P BABRBEEAZ B €  (International Law
Commission, FTHABE A X B €)AH et TEAXERABZRREFITHET]
RAl jmE > Vg brdaey T BEEFITA | ABMRBMES A ERREER
HeEXER  RRAERENABE R ESHT A EERR G &L - 2l sksT
BBEEREAELERTHGER > AEHER FASEITAHARZ — KT K&
B RFHERATELRFABHEFHBLE  BREHTHLEES FRAALKD

2§ 0 P IERIR -

999

19 Stefan Talmon, ‘“Meanings of ‘Recognition’’’, Recognition of Governments in International Law:

With Particular Reference to Governments in Exile, (Oxford University Press: 2001). Note 1. Talmon &7,
By TARRIT Ry ) Z YA RS ©
20 International Law Commission, “Guiding Principles applicable to unilateral declarations of States
capable of creating legal obligations”International Law Commission, 2000,
<http://legal.un.org/ilc/guide/9.9.shtml>.
‘Adopts the following Guiding Principles which relate only to unilateral acts stricto sensu, i.e.
those taking the form of formal declarations formulated by a State with the intent to produce

obligations under international law.’
2 FEIERAIBRT Ry EE R EE AP RSB RTR - NEERBRE S
BT Ry

2 ARG BT E T REE ¢ TR 0 ZEE] Damrong £ ([EIRHEREABED
&) MEBEESBZ ER » SHZEN  ZEHFNERREBIBUN EEHERTR T HHF— ) #iEsg
THRE] - A HEOK 15 EEIA 5 ZREIRLL i@ AFRHARIERETTHIE - £ " OESE
o> 1953 LR VE BB B (R af PHEUR < (B R B ERAY  E M A & - AP AT LA
RCBRERZ EEIT Ry - BB FEE S TEBRESZE | PANEBIIMEHZ E(E - T AR S L
Z | Z Thlen 5 E © IDETRIEZBUR » TN 3L BRI L8 T 5 > | FHEFHEERIS F1E

% o JERREFREIETE 1960 BHAEE R /Kisk 2 AL RS & > #E e M T Bl A2
6 o 555, © Case concerning the Temple of Preah Vihear (Cambodia v. Thailand), Merits, Judgment of
15 June 1962, L.C.J. Reports 1962, p. 25, 27; Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle
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B = B AR A B RUKAR IR T e R A TR o B AR A M R
RRREAFNHE R ERBEES PR R ERBETFAALE - R EEY
X BRE—RABEEZIRA  ABRNEPTZARGFRER c ARAREHE
— R ER AR ERA G —F R R SR HA > RARKEY - B
K2R S0 2 05 ) B R0 B 3 R - P I IF R A e A A B
AR B LliEd o ERLZHHA T BIEE L TR R A4 694 FIBRAF T
X o AT EGIT HIFRA RIS I -

HRmb— B o AETH LR o Antunes 33 & KR A £ E)4T A RTHR
AR A EBRB K - HEFEE L 4TI E] BB (Acquiescence) ¥ 2K 5w 7K 34
(tacit recognition) £ B 7 L& J] » PHBPMEZAR > BBZERME—% % > 2
R E R L B u BB > 2088 — 3k ¥ MacGibbon 2 T AR AL R & A 0k
BHR  REFEER

Phil C. W. Chan 32 % X $) 4T & % ®H 51~ 8 % (express acceptance) » BP AL ; K3
LASTLER & 57 [F) & (implied consent) 22K M BA R ML BK R 2 £ & 3 R B AP X 8947
BHEA R AR BURAKRBART " BOorARR  BFURAEXEHITAETH
I mIRTTER o

BT HFRREHTAAARRLEARERES - F— 5O EAT
By SLuds o~ e AR B AR B R A AR AR FIARIE BB 0 B 09 R BAT AT M
AR A KRERR TR BRI B MARLALHS T RA
Bl& - EITAHR TS > HAHRTREE » Ko

o

Rocks and South Ledge (Malaysia/Singapore), Judgment, I.C.J. Reports 2008, para. 203; Sovereignty over
Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia), Judgment, 1.C.J. Reports 2002, para. 137.

23 Philip C. Jessup, ‘The Palmas Island Arbitration’ The American Journal of International Law, Vol. 22,
No. 4 (Oct., 1928), p. 748.

24 Nuno Sergio Marques Antunes, supra note 13, p. 31.

3 Ibid., p. 3; Gulf of Maine case, supra note 12, para.130.

26 Ibid., p. 32.

27 Jan C. MacGibbon, supra note 4, p. 165.

28 Phil C. W. Chan, supra note 15. pp. 422-423.
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AN BREETFITHAMARAZBILEUR LT G

EBRAZEZEFHT > TRRIIUNEEAFEZXLHMOGBEREZEHITS
MNBRADM M AT 2R PR L -

— ~ D. H. N. Johnson
Johnson A iz A Y » Bp — B R #7314 1% 4k (adverse possession)
8 R  BOR BRI o P MmARAL 0947 A 5L 7B A B K AT ATAE (4 titre de
souverain) » 34E B 8947 B b B TR 2 T 0 ST AEF 94T B L B B — ERBER] o P
BrTz o EALFRY  FELAERBEGHEARTREAS T EEHEDRZE
e

— » Gian Venturini
Gian Venturini J$ KB ERBRZEF T ALBETAE  RTPRIANT LR ¢
"B A AR R @A T — A e 0 4R A& A (attitude purement
passive) » fEiB s EH P £ KL B F A Fr R JE(reaction) » K (LB ) RAEE
& % R A AN 5] B %48, %0 ( régles internationales spéciales ) &9 5] E i & o

33

BEKRAZLERAFHIEEE P EREZHPREEHTAHGKR
RAFEF AT

2 D. H. N. Johnson, ‘Acquisitive Prescription in International Law’, Cambridge Law Journal, 1955, p.
349.

30 Ibid., p. 344.

3 Ibid., p. 345.

32 Ibid., p. 347.

33 Gian C. Venturini, “La Portée et Les Effets Juridiques des Attitudes et des Actes Unilatéraux des
Etats,” 1964. Recueil Des Cours, p. 374.
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TERLE RRRBAIGE EERETITA  EHFEE4T - HNH
QR EREREREE

= » Jean Barale
Jean Barale A ARV A — R AR EWNBREZLAZ LA » £E2XA LK TEME
B P —ABRBEFm Y R E8IT A M E B E A KV IT L (signes)
CMBRBOLAORARESITA > BREESAEAR " EXEEET | (expressions
formelles) B ks E A ER R F47 4 7

9 + Hans Das?®
Das B Bf ¢ B im A R BT F A RREBRRZ T K ¢
"HBRR-HEHEREE  BERHNREESHATHAEFEL Bk
BRI F X RN ER A EHITHRREBRIIR -

3 Ibid., p. 393.

35 Jean Barale % fyy AR T i 2R TE A3 B RHEBE | (la Faculté de Droit et des Sciences

Economiques d’Aix-en-Provence)Yz#Eifi(Chargé d’enseignement) » EEF G pEE AR IE &

(président du tribunal de commerce de Nanterre) » EEINBEEZ H R EH SRBEISEZ 29 F THE
BT AR | 26X 5 |  Jean Barale, "L acquiescement dans la jurisprudence internationale"

Annuaire francais de droit international, volume 11, 1965. p. 391.

“Cette precision du Larousse et l'accord de deux langues étrangeres autoriseront peut-étre a ne
rechercher l'acquiescement que sous la forme de manifestations de volontés imparfaitement
exprimées ou méme inexprimées, et ouvrant par la un large pouvoir d'appréciation a la
Juridiction internationale.’’

3¢ Ibid., p. 397.

37 Ibid., p. 394.

% Hans Das LA AEATEE - 20 L - GIREEAIFESORENERAEBENTR S © IHEE
8 (LSRN ) Aridir s "B BEREZHZ 5, (International Commission for Real
Property Claims, CRPC) 2 EEEFIAE A + FUTEN R & 1Y RAE (R B 17 (Civil Protection Unit)
HYFSRE (policy officer) » t/Z2EBUEE 2007 A (ReETIAN T ZHEF A - Hans Das £ &R

JE > 35 FLAEHE ¢ <http://www.cipre-expo.com/conference/speakers-2/hans-das> °

3 Hans Das, “L'estoppel et L’acquiescement: Assimilations Pragmatiques et Divergences Conceptuelles,”
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Das 3% - JUBRIE & 46 L Lk TTRBARREE
"B AR R ETRE

MREBHREAHRE » LBFSE RGN Y —ERER s

Z ¥ 3k (prétentions ) » EBEZE YN RS CPAR LA G BEZRA &

FREFE > RE—FROEM P » AHEMRIE » HRIAOTT RS R LT

RENRE - Y

Btk o BRRERAR AU HUR AT Z R E o AR — BB EIRRIGE T

DA B Rz AR E B B RE - 2

F\m
oA
3

Cafe
ﬁ
-
3%
&
e
X
iy
i
3
ﬁ‘%-*
-77:-
3x

%~ Surya Prakash Sharma
A2 E & > Sharma 34 7
T (B AR R B RS R R AR LA
FBUAT BT 0 RA I ALK 0 B & — 8 ER(claim) ; 5 B R4
HILRA E R EAEA o P
Sharma 3% % - BREZAEAR L 530 7 & A G945 1 2 ¢
T EEH S BEARRER > LERARIAEE LA X R RS
R RV R AR EEFITA > B4R A AA(artificial) 2 B B4
e R R o M
1% - Sharma VAKRAER T2 MAHELEE - MERZRK—EREZE
TR~ 45 0 ML H SR AT 89 B4 89 R — B (inconsistency) - F b IR RAEM IS o B

Revue Belge de Droit International, Feb/1997, p. 618.

40 1bid., p. 622.

U bid., p. 624.

“21bid., p. 631.

43 Surya Prakash Sharma, Territorial Acquisition, Disputes, and International Law
(Hague/Boston/London: Martinus Nijhoff Publishers, 1997), p. 202.

“TIbid., pp. 201-202.

4 Ibid., p. 202; See also, Separate Opinion of Vice-President Alfaro in Case concerning the Temple of
Preah Vihear (Cambodia v. Thailand), Judgment of 1.5 June 1962: 1.C. J. Reports 1962, at 401 para. 47.
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75 » Marcelo G. Kohen, Mamadou Hébié
Marcelo G. Kohen #2 Mamadou Hébié 32 A4 Bk 2 —#EE 8RN £ 5 4 S
(conduct) xR E2 FE > TUARKEEH BHEEIHFHEERAE - “LABRE
3] AL Fuz B P o BRINE F UL A UM (effectivités) — AL 5 #F -
"TERAB G —ERRZNE RN URE B EHAEFORBEER - BR
REETHELETH —Fm (AL ) XA LFAH T M FE(declarative
effect) e I F R AAL FR P LTRERERT T —HRFAZFEREL
EHEF BERAHAALFMTLTREZONE XA - Ay BEX
B ELTRGES —R2 A —ER RS RFH AL IS BHEES
L REATHERE LR BT RASES AL M ER - Y

+ » Jean Salmon
Salmon & LbAI8F " A & & @ & K £ | (I'Université libre de Bruxelles)#y %
AR AARRARA—BAZOH—FY  BREHRERHEH L TZH

48

o

Gk

A~ Marcelo G. Kohen®

46 Marcelo G. Kohen, Mamadou Hébié, ‘Acquisition of Territory > Max Planck Encyclopedia of Public
International Law, 2011, para. 13; Sovereignty over Pedra Branca/Pulau Batu Puteh Case, paras 120-21.
47 Ibid., para. 39.

48 Jean Salmon. ‘Les accords non formalisés ou solo consensw’ Annuaire frangais de droit international,

volume 45, 1999. p. 15.

“Marcelo G. Kohen tHZAERFFRAE » DIBIZX AR BOA RN B (0 2 BB AT F S HZED - GE
"EREREZE T EECHIERERS 2 S ARSI R R BB S attEi . T H SRS
FLF5 | (Territorial and Maritime Dispute)%% - HEiJ Ry " BRI ER 2 | (Institut de Droit
international)s¥¢ 8 KA E R (E 2015 #E) » ARy FE e U BT T LU A SR R BPR A TABH T T 2 it
R HFe s A IR 1B P - EF CFRERAGBIE T FME) (Possession contestée et
souveraineté territoriale, J53% : Adverse Possession and Territorial Sovereignty){F 1997 FIESE A E
EEFEERE N TRER - US| (Paul Guggenheim Prize) » Kohen 7 423 ~ ZE/EERIAE B
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Kohen 2% » BRAAB ZUIFERA T XK THEE » EXARETRA—F A
# XA E X K (solennité) &g kAT AT R A Sh—F a3 o VBRI AAH
2 —ERAERREMGH T EHEEEE TR REHREE BB
ZERBAMACEREEEHITA -

LB A0 L > Kohen 328 T &% - F— > BBW—F » LAk
BRI AT B R E7k(théses) s P = > BARBZ EE 4o FBKA L MU
RETHE RMUAALEZRZREARDBNERELTATHARINE
B - BERMIoE > EFE—BAEOITAHARRITE > UPEREELS > A2 A H
BEENEE - AEH T BMNFAFEBZEZBRAEATHELS  AFTHRLAE
MEEARTE  E—@RAGEHZRAEERRRE - £FHREBROHER
o, KA 2R R R/ ey & £ (la volonté extériorisée) » 4hEEE E T U ER &
¥ REBBRITARE - = RIEW % H(La charge de réagir) o 2k 3844 5K
LA 7 9h — 8 B B 7E R 94T Ay SR PRERER B I35 Ay AT 4 - B BLER R T AE 4k AR
— Bl A& 3 & & 2 #)(engagement) ; P F v - H ) &N EF # B — 2 (claire et
constante) ° fE48 £ XM F3mF » BRAAR R AL —HE—  INILAT A KEH BT
A — B X IR BRI b S A B R IR A BRI L AR o A
oo BRI R R RBRN GG - LAMAEEMGRRZIRE CFR - RAER
JE % A BB > B AR 9T 47 (1également possible) o 4o B Bl E A& 4 F &7

e S RIEEEEE | HE - 55 K. <http:/legal.un.org/avl/pdf/ls/Kohen_bio.pdf> o
50 Marcelo G. Kohen. Chapitre IV. Le comportement de 1'Etat et des autres sujets du droit international
In : Possession contestée et souveraineté territoriale [en ligne]. Genéve : Graduate Institute Publications,
1997 (généré le 18 octobre 2016). Disponible sur Internet : <http://books.openedition.org/iheid/1306>.
para. 31. FIANEFE(REY ~ AEEEH -
5! Ibid., para. 45.
52 Ibid., para. 75.
53 Ibid., para. 51.
34 Marcelo G. Kohen, supra note 50, para. 54.
> Ibid., para. 56. DUt SFZEAKER - JEBI B MZRBIBUTFOR T b 55 SRR S B
%6 Ibid., para. 73.
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BREE > wREBKABGNREE —BRERETE » KRR EFLEHR ;o B
AT T Ed > BEREER BEMRA -

U~ B AR B %Ak %& B & (International Law Commission)
AT RAEEFITA HBRAREZE S ANBEBKES  RAKIFE
RREVK O SEHTAH - £ T MPABEET BT AN E 0RRE
T RAGRARRLEER FHRAM K - T LA (actively) - HARKT
84 (tacitly) » 457 SR BEAEAR BT Y » CR LA T EEIT A MUK -
EEBIRREL ZRETRBEIHPTHERRBOEFE D @5 1960 F84
"EHEFREMERE T EFFE T ERHELEE ) O

57 Ibid., para. 68.
58 Ibid., para. 73.
% International Law Commission, “Seventh report on unilateral acts of States, by Mr. Victor Rodriguez
Cedefio, Special Rapporteur”, Document A/CN.4/542%, 22 April 2004, p. 248.
‘To some extent, the conclusion might be drawn, in view of the above-mentioned legal precedents, that
acquiescence is generally the result of the concomitance of various signs pointing to an overall
conduct; the signs demonstrating acquiescence, that is agreement with a given situation, may be of
many types, stemming from both active and passive State conduct.’
60 International Law Commission, “Fourth report on unilateral acts of States, by Mr. Victor Rodriguez
Cedefio, Special Rapporteur”, Document A/CN.4/519, 30 May 2001, p. 119.
“Acquiescence may be manifested actively, tacitly or both actively and tacitly.”
o Z BRI F 42 TR E 8T AR - EEEE ¢ 1905 4 11 H 30 HEMAUK (FE
RER]D) IMNHEIE ZHE - 1907 £ 1 HEBW MR PEIL T 2 B P #iIia s - 1907 F/EE
Haa 2 Bl B SRR B E T R R Im T AS AR ~ 1912 e Bl A R # AT R o h 3 R
E1T Ry o 55K ¢ International Law Commission, “Fourth report on unilateral acts of States, by Mr.
Victor Rodriguez Cedeio, Special Rapporteur”, Document A/CN.4/519, 30 May 2001, pp. 119-120.
© Z GRS VIERBEIRI T R R - BIRBES LS HE FARREARE R
[FERE B3 2 JEHE - DURZEIE T AN T8, TR - 355 ¢ Case concerning
the Temple of Preah Vihear, supra note 22, p. 25, 27.
© ZEENR S IERBEI 8T R R - BIRBES LS HE FAREEGES R
ZAZ - 35, ¢ Ibid; The Minguiers and Ecrehos case, Judgment of November 17th, 1953, L.C.J .
Reports 1953, p. 71.
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ZEBEEHFLERANEGA = F— > WoAalAom o BEREER XIF =
FTUERBATFTERAENREOFTR » “RIFEXGEHTAHBNK RS

%8

My B E8AT A MBI A 5 E N 692 % A Gian Venturini
D. H. N. Johnson + Jean Barale » Hans Das » Surya Prakash Sharma » Mamadou
Hébié ~ Jean Salmon » Marcelo G. Kohen A & 4t# " B R EH @miT 4 | RERE
WIS RBRRELZBE G -

KR EGITAHAMARRBIENED > TEH = F— > AREEH b
BA A= REXAFE B EHRET X - BERA TR LS LKA AT
2 o

EEFNER AL RTATEBRKREREGRRNEFI - LFHHE
BN AER - ABRBE RS T - [ R4 (conduct)—3# &4 B FH4T A LT
B MR EARGREAEL  BRRLETHRTATA

T aEE F o kRER TR —RASTARRTA

e TR AAEE > BN ik B AR R Bl AR AR EAEAT AR RH S wE
B R0 AR KB s B R GRS M 1980 FT i

ZNT7N

#% YL o3 o

% International Law Commission, “Guiding Principles applicable to unilateral declarations of States

capable of creating legal obligations,” supra note 20.
"Noting that behaviours capable of legally binding States may take the form of formal declarations or

mere informal conduct including, in certain situations, silence, on which other States may reasonably

rely,

85 Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge, supra note 22. para.
276.

‘The Court concludes, especially by reference to the conduct of Singapore and its predecessors a titre
de souverain, taken together with the conduct of Malaysia and its predecessors including their failure

to respond to the conduct of Singapore and its predecessors, that by 1980 sovereignty over Pedra

Branca/Pulau Batu Puteh had passed to Singapore.’
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Rka aREE  F FR3IE T @AM E | oA GEZRE AT
MR,
"ERRZME - FRANGE TR ERTHRTAR LT TR EA
B&Ee 5
WRIFLHEBERE > ToRBARZREAAEL  MBRELSTAHARTITA
HRRLLBEZEHNTAH - GHRER 9 RIRALER LS R REARH
Z ey U osEdL  Bul SRR N F 38 £ | (Case concerning the Land, Island and
Maritime Frontier Dispute, El Salvador/Honduras: Nicaragua intervening) ¥ % 5% :
"AREEARY) > BERETUAEBEAGERLER LT URE BT LN X7 AR
AAT B 9 BRGRAE R 18210y R o VRN LR RS » THEAREREZ KB
IHRDOSEHTHNR

AR EUNEAAFTEHRAZNEELRTIR  HAARATLEEE)
Th -CARLZEeaL BEZENITA B LRy T R AR

EHZBRARENITAITERR  PREYBRFEFEFITA > ARKXLELEAEXYR R
Bre s YATENBELAESBAREERY  PAAXEE - "L B @2

% Ibid, para. 121.
‘The concept of acquiescence “is equivalent to tacit recognition manifested by unilateral conduct
which the other party may interpret as consent . . .” (Delimitation of the Maritime Boundary in the
Gulf of Maine Area (Canada/United States of America) supra note 12, p. 305, para. 130).’

8 Case Concerning the Land, Island and Maritime Frontier Dispute (El Salvador v. Honduras; Nicaragua

intervening), ICJ Judgement of 11 September 1992, ICJ Reports 1992 p. 408, para. 80.

‘It was obviously open to those States to vary the boundaries between them by agreement; and some
forms of activity, or inactivity, might amount to acquiescence in a boundary other than that of 1821.°
8% 1 2 R 12 Jean Barale ~ Marcleo Kohen B T B{[&AZFZ 2 |- 43 FIEE R ¢ Jean Barale, supra
note 35, p. 394; International Law Commission, “Guiding Principles applicable to unilateral declarations
of States capable of creating legal obligations,” supra note 20; Marcelo G. Kohen, supra note 50; para.

75.
% International Law Commission, “Guiding Principles applicable to unilateral declarations of States
capable of creating legal obligations,” supra note 20.

70 Ibid.
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EXAFIPAFRZELATHTR  RAAEAWETTERF a0, - "'mi
RERRH R FATHRRTA  REF AN PAFEXGRHEBEARTARZ
AREFEZBZER  MUAERBFTEHZ -

Mz EBBESFTAHANARRLEZEEA = §— L EkobiE
A H= ERATRETAZERETANBEFTX > HERTELLFEXNE

TN
AU B BB ELEM— AL DETRARTRELASENTE - &
o RERIOUASEHTAEGA = §—EBEGA > BEAEHITALRTEE

B AR PEBFRN BRI Z % o AWM —PERLERFEEB WL 0 BRI
s — AR - T
Fk o B EHYE EATERLE R AN B SR E 8T AR
BRIV % o CARMIE —RIEM ARG BRI RAEEER G T MR
HZEENBRER NN R E T

7! First Report, paras. 137-140. ZE G5 » — 17k " B E ) Bzl T R NI T R B AT DU
ATEEEROR - MY > BAEE T EE - BRCR I HN ZBEIEES - F5R - MCREIRE EH
Tk -

2 Ibid., paras. 48-50.

3 Eighth report on unilateral acts of States, para. 170.

74 Malcolm Shaw, International Law, supra note 10, p. 516; Pierre-Marie Dupuy, supra note 8. pp. 60-63.
5 Delimitation of the Maritime Boundary in the Gulf of Maine Area (Canada/United States of America),
supara note 12, p. 305, para. 130;

76 Tan C. MacGibbon, ‘The Scope of Acquiescence,’supra note 4, p. 143.

"7 Marcelo G. Kohen, Chapitre premier : La notion de possession contestée In : Possession contestée et
souveraineté territoriale [en ligne]. Geneéve : Graduate Institute Publications, 1997. paras. 33-83.

8 Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge, supra note 22,
paras. 68-69
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LEIFRALTAREHTAZIEAT  REZWERA= - F— HE 5%
BlzERFX PE= BT RARERETANBREAEXAT > HKRIATUELS
FEXGBAREEHITA -

RETAAFZE G M RABLMSR T LS EX  BEE —FFEREH
RMEESNTE - ORERHA R Tt > BINCRBEXEZBGAALE

o M—AEMT  PRUYNFAZMERATXEEHIE - AL E LR

R

% = R A2 M4

A BFEARAE AR —E—HAMASZIG > MERETBEZARR
%o AR —H T LEHE TR | WA ARREZITREAOASRAEENTS
RERBI ARG M AFEF

Ibid., paras. 121, 276.
WEREAZEEHTR VNS RIBEEAZEEGR TRIRENThZER  FTHIRGLI
— BRI RT3 A R 2B AR 2 FRE S AN 8T R - {(KP5 Barale 2
fiig > RERCBE R R EIT R 2N EEHEBIAATT A 5 Kohen HIEEEy - MEERZHY X BT AE
CBREITTES ~ BINATR IMOGE (BE AP REZEE - REZHUENRE ) 0k
BEZEfit - FEREER EBTREE - T HSFE o ZEE] Damrong £ ([FEIRHMEBABEE)
MABEEE B Y EE - #HZEN  REHFNESTRRBIBUN EENERN "R — ) thERS 3=
M HEOK 15 (R4 - Damrong FF(FAEERIABAZEOINTEEES] ; R=EDIR " K
— & | ABHHRRIE R E JTHE - fF " A% 0 1953 IR IE RIEUNT B ER BT 2
(B BRI VE A T - AMSCE LB L8175 - EHPFEEE T /EIET
5% | PHVEBYMNEE . EBE ~ T RREREHIZE ) Z Thlen 55 » T0ET R ZEUR > 78]
R R BRI E B T R r@E%ﬁ*U%%%J o SEBERORENEAE 1960 BEEE S /K2 1T
EDARCREI S - 2R A TR S PR B - R AR - * Jean Barale, supra note 35, p. 394, 396;

Marcelo G. Kohen. supra note 50, paras. 77, 105, 132; Case concerning the Temple of Preah Vihear,
supra note 22, p. 25, 27; Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South
Ledge, supra note 22. para. 203; Sovereignty over Pulau Ligitan and Pulau Sipadan
(Indonesia/Malaysia), Judgment, I. C.J. Reports 2002, para. 137.
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WHRE BB URRE — M R 0 B RDBIEARR AL —
HoMBRANERBEBMAABEAZE LAEHKRERABEARHESY » dE T THE
HE —EERE—— S RMH P A TRETRTZELFRENRBERYRARE
By IRALARAE o FULH AL —AABRGIEE RN > BB M S R R R

Bl R—EREFHRARNEMSIHOMALERZEZH P TRERZIMENE
TR o ARXENEHERCRKBZ B & > BOFEFRBIRBZ 0GB 4 -

B BRMMATZE G

— M MmE P RWEARELRERE  AZLRPRETAEHTARHRE » 212
—BHFRREER - KR BBIELH s EHUREREFRAAATEEZH
1t o

ARIBAE B[R IR AR IR P 8 F A 60RO R RR X B R e 2 R - FRE S
BARBAEGHERBAREER LA > E— AR /SR mEERIT WA EST -
Bl F A 2 BRI JE A UM P12 B AR SORIR Rt — ] - {24 B /R 3R 4L B
TRZXRRY » A LB SF 2R R EFARAKAZ M B4 -

— TR T B A GABE RGP AEA T X

AXRHEARAKREERTEE » LB AARZ —HRAAY - LTFHIFAK
WL —MER - BRBEHOALBRBREREG XHFE—RE -

BT R | 89— 4% & £ » Stefan Talmon &9 FF % x 28 3¢ 2 B K /K 3881 BUF 7K
RoMEARTXEALEBE > b B AARE I ARERAY " A, —H2 &
RMBRETHAKRRERAT  ARARBEER > —AEATHEHAZBAENBE R
A M BRI SLE O Bl AR 6 B RR - SR RO B R B RN U kA b

81 Nuno Sergio Marques Antunes, supra note 13.
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MR o PEARBIH AR SR TR A AR —FHTHAAKBYTA o
PEEAE 2-1)

2-1: ARRZAT B EARZE T BAZ B 4

Official Declaration
with term
“Recognition”

Act of Recognition

% # %k} Stefan Talmon, ‘Meanings of ‘Recognition’”’, Recognition of Governments in

International Law: With Particular Reference to Governments in Exile, (Oxford University Press:
2001). Note 1.

e B RARE BTG ARSI, » ARA— AR I P &5+ B & (consent)
& (affirmation) gk, % 3 % (acceptation) ¥ — 5% A 57k » F B &% X — 45 AR
MR M EBE AR A HIAAMRARR —— 4 R B R E LR A A8

82 Stefan Talmon, ‘Recognition of States and Governments in International Law’, Azerbaijan in the
World. ADA Biweekly Newsletter, Vol. 1, No. 19 (1 November 2008), pp. 7-10, available at http://ada-
edu-

az.outsourceinformationsystems.com/files/beweekly/27/ADA%20Biweekly Vol.%201 No.%2019.pdf

8 Stefan Talmon, supra note 19. p. 33.

8 Malcolm Shaw, supra note 10; Gian C. Venturini, supra note 33, p. 416.
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ZEH - RA AR - LHAR-FANERTU ( BRERAA ) F =+ 1k
apIE £ (F)BE: T FRALTRRGENREHL - EFREFRA KR
(expressly recognized)Z &M% o 8 (& )@ : T AR BIE - ARG ZEAM
B (accepted) By ik o  AR(E ) B ¢ T —ARIEFER B A A S B AR AR
(recognized)# o | b4 T AR |~ TH2 | ABRREPIERL AR &
# o RTRE  HBEREK -
AT B 50y T AR+ F9% % | (Territorial Dispute, Libyan Arab Jamahiriya
v. Chad) ¥ - B8 T KRB Y B 14
M S RAGAH T /T KR —FEATRERR o BB
KUAR BB LTRSS A TAREEHAT AR 2T HFE 5 (Case
concerning the Temple of Preah Vihear, Cambodia v. Thailand) ¥ » .8 4% 4% 3]
AEREGYOZTERZEemMAEHER  FRLABMEER » Pk
ke ke 0 AR RRBR&ERT T B R, AMBEER B A
oy B H M KR T (recognized) B ARG R RWEFTLERET
ZERGEAHRER T 4P
A LR B R AT BT | AR R ETRE . TUMEH A s T
UBRRAZ - £ FFE | PHREZREMOARE > A ERAR AR —
4 RARRAMAREAN LR B AR -
B —t T HABHBERE | MRERAR TR ABGITE
TR E B FZ ey E R
g m o AAL EMA —FEMAR B TR LI RGESE . Ik
VAP 3R 0 % Bl R AR SR R A R T BB BF R0 8 R - & R Bp A
AR BR X M A E LS o Bl T EORFE R R ARRBGTAHRT
HR o 8

85 Case Concerning the Territorial Dispute (Libyan Arab Jamahiriya v. Chad), ICJ Judgement of 3
February 1994, ICJ Reports 1994, para. 45.

8 Jsland of Palmas Case (Netherlands/United States of America), Award of 4 April 1928, RIAA, Vol. II,
pp. 838-839.
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Ao R ZEH T TUBRARETRAEZE PAFEARNIT A AR
Do fEBfE R A E ( BHEFH XEL ) > BT HMN 1677 2 HEH 6

BRI AR LR E R AWK BE I RO - Y
HERR > ARRARELARKFARTERBL - EERRAHBARRKR » MAKRA
AFERHBEGAR - —REFELFCEEOZRE AT HFE > T@RY

E P EMRE EATERIAAL T HEKAKI | (tacit recognition) o 88

= BAIKREBAM AR

EERY > ARAKRAFZAEH TR - FREBERAEIHITANARE
Bl RAEBATARTE RO AKR » URITARTRENARR - IHWEHEA
Nuno Sérgio Marques Antunes ~ Phil C. W. Chan + Malcolm Shaw - MacGibbon » ¥
REFBAERFTLE B CAENN > SHIBREEELFTHRE -

FofEnRk AIRBEHETEHTRENEINRES > SRENERAF HA
BRI ARA > ZRIRMNEMAZ =R > Al BRI -

RIEF B ERAFAKRRBEKAGEA > T " RAEMEH B R | (The
Eastern Greenland Case) ¥ # X2V IR N JEF3% H X Rl EAT AR | EXAR |
AR BN IR EFE D > Bl AT 6IF ¢ T SREBURRE R & HH A BUR e XA
EHESEBEREMRYE ) T RAABURERARRF S E G B A E

R |~ T BARBFERTA GRS L EATER S BMMRBUGHEERNZ |
"B HF AR B GARER EE R RAE T BENBEAMER > B

$bid., p. 869.

88 Case concerning the Temple of Preah Vihear, supra note 22, p. 31; Case Concerning the Delimitation
of the Maritime Boundary in the Gulf of Maine Area (Canada v. United States of America), supra note 12,
p. 309, para.145-146 " iS55 | Bl T4ARIEZE | HRBEIHERR " H TP ) HER - AT
FHHT TG (tacit) - 1R AISESEMIL -

% Nuno Sergio Marques Antunes, supra note 13., p. 31; Ian C. MacGibbon, supra note 4; Phil C. W.
Chan, supra note 15, pp. 422-423; Malcolm Shaw, supra note 10.

%0 Tan Brownlie, Principles of Public International Law, 4e éd. Oxford, Clarendon Press, 1990, p. 160.

ol Legal Status of Eastern Greenland, Judgment, 1933, P.C.1J., Series A/B, No. 53, p. 59.
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BT EHETALGELR Pri4T T EX KR | (formal recognition) 5 )
BRI TR R R FomE FRMMA SR 1919 £ 7 A 22 i 4shkey
EEA R A FORA LR R SR AEMTERE ) > LA FER
B ABRGREG 2R AMERRE T EXKR ) AL EH P

A4 0 T A be BB SR o N2 BT T AR £ LR 0 % | (Territorial and
Maritime Dispute, Nicaragua v. Colombia) ¥ » SFath iz X 7R A R E F = B AR 44
LI F AR L B SRR AT

Feee BB ZRRBRZERRAEM - RRRA - BT -FBARE

HAE B ZRARTHLEIHNFREEZ M PEEREE S HTHL

XTSI

B EREETr  FZRGEBRLRAERBZAHRD  HAETH LER
EEREREZEHBE N ARMIKDBaER - BZE—HUAMERFE G IHF - £

°2 Ibid., p. 59.
% Ibid., p. 59. AR & BIEEARVAHRHES &5 RO T
‘These notes all appear to have been written upon the assumption that they were complying with
what the Danish Government had asked for, despite the diversity of their contents.’
LUIRIFHE M -
“The note went on to say that the request which had been made by the Danish Government must
therefore be regarded as dictated by a desire to obtain "formal recognition...’
4 Ibid., p. 70.
J’ai dit aujourd'hui au ministre de Danemark que le Gouvernement norvégien ne ferait pas de
difficultés au reglement de cette affaire.’
% Ibid., p. 69.
“This declaration by M. Ihlen has been relied on by Counsel for Denmark as a recognition of an
existing Danish sovereignty in Greenland. The Court is unable to accept this point of view.’
% Territorial and Maritime Dispute (Nicaragua v. Colombia), Judgment, 1.C.J. Reports 2012, para. 91.
7 Ibid., para. 95.
‘...Taking the evidence of third State practice as a whole, the Court considers that, although this
practice cannot be regarded as recognition by third States of Colombia’s sovereignty over the

maritime features in dispute, it affords some measure of support to Colombia’s argument.’

32
DOI:10.6814/THE.NCCU.DIP.001.2018.F09



EHLE BT AREHEMMAE BRTRMEYIFREGC» X > B2 —&
SEAEERT FHFE > T@RAME | TAALFRE | T AALEEFF
ZHABETE  PHRREES -

HER TR MR R AREIRAY T R& A F T AR HAbAKRAT
BER o FRIEEREARZIFM - wBRBEIRAF L ER S5 T AAL F
F Lt " AR REBRBT AN S kT kiR T Am, 10
BRERBL A RRZ — AR o AR H A KGRAT B £ B AAT 7

% =485 7% h Kohen 32 &} » .38 A28 b KT AR R £ B AN ER,
RENSK AL IRTRENEAETX > RBEXATUARFEHEE N
REEARFA » R A EXEE KW E > R¥E X AT A (comportement
opposé) » LT ENBE—EH KX - (FALE2-2)

WASGREy B T AASER B2, AR SRR E— &% » Ry Thlen EEAEIEATR
J& EAMEMBUFHIAEGEIT Ry o BaTE BB ER ZE EH P U hlen ESHYANZE > NIt
Thlen B S # NS AU HAM BIRBUR TRy T IEFUKEE ) (formal recognition) - 355, © Legal
Status of Eastern Greenland, supra note 91, p. 72.

% Case concerning the Temple of Preah Vihear, supra note 22, p. 31; Case Concerning the Delimitation
of the Maritime Boundary in the Gulf of Maine Area, supra note 12, p. 309, para.145-146; Territorial
Dispute (Libya v. Chad) supra note 85. para. 45; Territorial and Maritime Dispute (Nicaragua v.
Colombia), supra note 96, para. 91.

100 Thid., para. 45.
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B2-2: EXBRBEHAREZAEFT qEEE

fExs o 148
O
EKE%%ZE o
HHMRREE Ex BT 2
B ERER
S| ERRY | M : EREE
R Bl
S REZTE | BBV R
(@)
ERIE AT -
SHRER
(@)
ek
JEEs

Eok R R 2% Kohen 2 B R Rk EAT A X 448 » 3 A : Marcelo G. Kohen. Chapitre IV. Le
comportement de I'Etat et des autres sujets du droit international In : Possession contestée et souveraineté

territoriale. Genéve : Graduate Institute Publications, 1997.

Bk EXEERE - URA L4 E X A (solennité) 8y 7 AT A AR R B
sh—Fregisy o WMEXRF ETF S AM & > B 5EQ0 RGO THOZ
—HHBR—GRERZEN ST RE BRI AR ERE For Lt

Hk o BB E L MK AT | (manifestation tacite) L B & » S# &~

1% (acceptation implicite) 4k — 7 ) sk A LI 4T 2 » T B BB & 4 £ R

101 Marcelo G. Kohen, supra note 50, para. 31.
102 Ibid., para. 32.
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Pk E94T A 0 S B 2 (omission) - P RE M E 0 BRRMERM X0 A X HAT

%~ B bR X HF(les échanges diplomatiques) = g » 1%4

AR EXMEERTBATE  BEAFEEMN > RFEAETROTHER
B ETRAR B B A ik M(definitive) sy Bl B2 R o £ T AL EMME | F
BABUFE @A " Thlen 8 | mERFEM » 'R RBAFLBREFBE AT EX
7&K | (formal recognition) » '°°42 " Thlen # B | R A ER30 AMR T RIS AE
My oo RIS AT R A ERRAE L AR E R RSURAR AR B
o7 T 2By K | (definitive recognition)#2 T iE X 7K 3% | (reconnaissance
formelle) A8 H JE 693 & » AT I 3# ~ AU BEEEHE -

FEFERAT
“Nevertheless, the point which must now be considered is whether the Thlen

declaration even if not constituting a definitive recognition of Danish sovereignty

did not constitute an engagement obliging Norway to refrain from occupying any

part of Greenland. ” 18
FEURA T

103 Ibid., para. 76.
1% Ibid., para.75, 76. {EAMATH T » FILAFF T =5 ¢ 1 KGR FIRIFAE » HERATE Iy =0ir
Fli 2. SEHITHHEZ ¢ 3. RALERIHIE -
105 [.egal Status of Eastern Greenland, supra note 91, p. 59.
190 Ibid. JEBEH S B IHRAHRIES S S R AT
‘These notes all appear to have been written upon the assumption that they were complying with
what the Danish Government had asked for, despite the diversity of their contents.’
PR [RIE B
‘The note went on to Say that the request which had been made by the Danish Government must
therefore be regarded as dictated by a desire to obtain "formal recognition...’
97 bid. , p. 69.
‘This declaration by M. Ihlen has been relied on by Counsel for Denmark as a recognition of an
existing Danish sovereignty in Greenland. The Court is unable to accept this point of view.’

198 Thid., p. 69.
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“Néanmoins, il importe maintenant d'examiner la question de savoir si la

déclaration Ihlen, tout en n'étant pas une reconnaissance formelle de la

souveraineté danoise, ne constitue pas un engagement obligeant la Norvege a

s'abstenir d'occuper une partie quelconque du Groénland. ” 1%

B EA AT o 0 — AT A 6 B A2 B R R 3%AT A & T A ik € M (definitive) o
WEREd > MaEEUEaM A&7 Then g ; 2mE  "MEHLREAESK
Mo RAEXZEBIKGREE - AREEZT £F  23Hm P » ToErEz EX

H (solemnity) & £ &2 — - PHEBRNZ B TR EXEZEEAE R EXHF
B LA BB Z T ¢
‘Noting that behaviours capable of legally binding States may take the form

of formal declarations or mere informal conduct including, in certain situations,

silence, on which other States may reasonably rely---" 113

f i X F P 0 JFIE R B3 (informal conduct) @, 45T Bk 38 ¥ A ZR I 6,584 56
o AL E XS F B RBAHEAAZITS » THIBPRAEERE G690 -
MEZBEGRA  BEEHNITARBERM THE A A KR - e A
199 Thid.

WO TEERZE | b AR TR TIER ) REAFENMERE « Sovereignty over Pedra

Branca/Pulau Batu Puteh, Middle Rocks and South Ledge, supra note 22.paras. 226, 227.
To conclude its consideratio , n of the 1953 correspondence, the Court refers to three related
aspects of the way in which counsel for Singapore presented its submissions based on it. First,
Singapore referred to the Johor reply as a ‘“formal” or “express disclaimer of
title”...Regarding the first submission, the Court does not consider the Johor reply as having a
constitutive character in the sense that it had a conclusive legal effect on Johor.’

W Legal Status of Eastern Greenland, supra note 91, p. 72.

112 Oliver Dérr, *Declaration’ Max Planck Encyclopedia of Public International Law, 2006, para. 1.

113 International Law Commission, supra note 20.

114 International Law Commission. "Eighth Report on unilateral acts of States.” 57th session, A/CN 4

(2005): 557. para. 170.
‘The First conclusion that can be drawn is that the form is relatively unimportant in determining
whether what is being dealt with is a unilateral legal act of the type in which the Commission is

interested—in other words, an act that can produce legal effects on its own without the need for
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E R AT B AR FE AT B & A 45 R R R 80 & B (intent) B JLAE A R T
MR AR RRBERWFAESORZRB AL R THIHCEER
HehEE o GERE 2-3)

23: THRBERZEREFEH

Formal Informal
Declaration Conduct

Unilateral Conducts Capable of Legally
Binding States

HH} R R : International Law Commission, “Guiding Principles applicable to unilateral declarations of

States capable of creating legal obligations” International Law Commission, 2006.

AMEAEXREHE TG CTUERAERYE - —EAREZRHE—EF
BREFENY > LT UEBEARZEwIER - LB FEROEZTRY
B 9h—#EBp T R ¥ E94T A | (comportement opposé) » 1048 gy 7 AR Bh ¥ R TR B AL

HAR BT A £ R » HRFSL -

its acceptance, or for any other reaction on the part of the addressee, as ICJ established in the
Nuclear Tests cases (a decision discussed in previous reports).’

115 Tbid.
116 Marcelo G. Kohen, supra note 50, para.145.
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BT ALEXREARZBGE S M-FIHRETDDF - BHIRR
Kohen 372 % iE R, 5] & % 8 57 $# ¢ (acceptation explicite) » ''"2R3B B & B w3 %
(acceptation implicite) B sk — 4 897k LG a9 4T A » BR M AR o EWTHER R » X
#57 ¢ T EEX B &4 BA% 5~ (consentement formel mais implicite) ; » ''9%o pb—
R THTHEXRE 8" MRERGESHITS  EEEH c BFF L
Kohen £ 3K 6y IE X B T BRI A EH/TARBEAF - HRAT Thlen =
s o OB Jb7T 4o Kohen B T kol id — 5 ATAER LS - HFAMMZ R - Hibie
@EERL s " BOoTHEXRE REXEATRE-BRAFTREHEHNELEITA
(acte juridique solennel) & 3% F 3 R Bl % » B 3%AT A F] 33 % 75 (indirectement
aMM@E%?%:ﬁ%ﬁ%%%i%ﬁ%’%%~m3%1$%ﬁ%®m
accomplis) &~ H B & o 28 — R SR E R W o B R R AR Bk
BERARRXZARB G > LAE 5 RA > QMEEFARLE -

&% Kohen 2 i sy E X F] EMKAXE RN A SR > 2 LA BT H A
W BB PP TURERREEN I QURRRE » lb—HHMABIZHH

IR - RORT I G M E o

"7 Ibid., para.. 31.

118 Ibid., para. 30.

" Ibid., para.36. 5% E% S LMRABURERIE Rl T IEAEEH AT DUZBORAY - 1984 FEFRIFRIE

BRI RIS RREME— GRS - PIffAE 4 48R DT EARTERI 2 £ 2 74 Canal de Beagle HYff3&5 53
TR - PRI & 1984 FERIHRLIFE T R b3 2 Y —— Rl - (R&UREE © " (HE)ERT

¥ canal Beagle FE 17725, - | (laligne de partage actuellement fixée dans le canal Beagle){f&Y & 5

(RS - [FIRE P EAE R ARV - IR & (implication) & FI[# 17 Picton ~ Nueva et

Lennox Z55( &, ~ HEAHYEHE - |

129 Tbid., note. 74. Kohen 44173552 "Thlen 55 | i AREREGERI TE1T /- [REEGETZ

Thlen W ABEBERTAFEMR - hEFHERNE hlen 2 Z ESEFR T N HBH T ZREREIERIT

FREETR, - AR Rt — B SRR R R - E Rk R R AR T

THETIRAVAERTS - BRI - HRSURAEZE H R R B RE  T R AR mTEE

BROTRARER, ©

121 Ibid., para.76.
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Mk mEm o BHRBALMCABITHNZEER 2 AF > REEXH
PE G R ABIEIKA L A REMEAHNEGFTRIEZERE] > 258 F3% 5 A
BRI EF TR AAR M RBEXARERHKAREXRE - -

ZHASBRTXEROIGBRLE G AR KEHRE P e
FXTE MRS - F=Mpfz 2l 3%, "T@RA%E, - T4t
FME  XBRAGHAELERTE - PLABMSRARARRLZEGAE T BEEHITA
I RA &y EMEE -

A BRI HEAARIT A EGARE EXRE
Kohen AE X2 EEHNKABUREMBEAZ R EFAZERAEE T &
SHAREBBRARRREBE X CARBFAZZHATE - 5 —3BTA  AER
MAETERX |  HEEAREHEZR - £ GEEE T Ak ETR 1953 F
Fhz A T EX | (formal) » T B3R | (express)ik EH AR - AT bk
T RIS RA T A (constitutive)FH - REH [ R B MEEERR
(conclusive legal effect) » M E X2 E 2 HEBEHE 1T AHZHE
AXFER—E SRR BARE S REXE EALRKD » RBABRRIER
HBRAREE c N RAXZRLAAB AR > H Kohen EREA KX B e AHE

122 Case concerning the Temple of Preah Vihear, supra note 22. p. 31; Case Concerning the Delimitation
of the Maritime Boundary in the Gulf of Maine Area, supra note 12, p. 309, para.145-146; Territorial
Dispute (Libyan Arab Jamahiriya/Chad), supra note 85, para. 45.
123 International Law Commission, supra note 20.
124 Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge, supra note 22.
paras. 226, 227.
“To conclude its consideration of the 1953 correspondence, the Court refers to three related
aspects of the way in which counsel for Singapore presented its submissions based on it. First,
Singapore referred to the Johor reply as a ‘‘formal” or “express disclaimer of title”...Regarding
the first submission, the Court does not consider the Johor reply as having a constitutive

character in the sense that it had a conclusive legal effect on Johor.’
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RBRZERTTA  FARAANE=ZFREE » plho " EBEBHEE | PER
HEI RN 1819 £ —HH R AL R R MK EH1E & P & T Minquiers B 734
B oo PR ET BXATAMRBRATF - TAN T £F % | F AR EREHK
Bz T AAES " ME—E | BETAAEBIE LR ETFIHF K
% ST

"k AAEFEL RRAFT L AREEXE-—FR o WwREA
W HRBEAER > RAEMBMAMS T BABE > e ETE L8RS - B4T
HEaRR ERARE RENERFAGELFETELEMER

(assistance)-++-+- o 126

125 Jean Barale, supra note 35, p. 395. Recueil C.1J. 1953, p. 71.

126 Case concerning the Temple of Preah Vihear, supra note 22, p. 25.
‘The Court cannot accept these contentions either on the facts or the law. If the Siamese
authorities did show these maps only to minor officials, they clearly acted at their own risk, and

the claim of Thailand could not, on the international plane, derive any assistance from that fact.
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127 International Law Commission, “Seventh report on unilateral acts of States, by Mr. Victor Rodriguez
Cedeifio, Special Rapporteur,” supra note 59, para. 228.
128 Case concerning the Temple of Preah Vihear, supra note 22, p. 25; Sovereignty over Pedra

Branca/Pulau Batu Puteh, Middle Rocks and South Ledge, supra note 22, paras. 226-227.
2 (HEARIRETEALT) 546 1%

— BT | HEE AR SZ R R 2 T Ryt SGZ BB N ERR I S UREIR . —THALE 2 =6
BURHHER - (HER ZESEEH B R EARARETE  BAEA Y — IR - A EH
PR

13%Marcelo G. Kohen, supra note 50, para. 40; Edvard Hambro, “The Thlen Declaration Revisited”,
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BEBRAEZ L2 NEI K Damrong TF > s B ER T M —3wE | 28k -
BDamrong EFAAEN ZATHEREZZFT - BTRL R B BTGNS A2
Foo 81T ma4—wE  nHRETRE -

EraREE  F BRTAVRZINSEFAHFHZ — £ZE T HE
AR AR BRATRA QB X4 - TR0 5 B R & Jo 06 B B8 %
i ELE  URT ERMAE | ARAMEE  THERBALESR
WEREF > VMBS c ARETY AN EHVRANEERZFEL
BAZREBRBHRESREBEAEENELTAHKERL 1P

ERARR  EARELABBRABEINILZST > RGL&BTRFMA
2 RERZITAARTARNB TR RFRRE

(2RETABEXTERS
PR EXZBERH A BEHES UGB T R - — A A H#
W Ad FE - - ABEREZ s AL S TLL R AFREAER

Fundamental Problems of International Law. Festschrift fiir Jean Spiropoulos, Ed. par D.S.

Constantopoulos, C. Th. Eustathiades et C.N. Fragistas, Bonn, Schimmelbusch, 1957, p. 236.
““One cannot seriously believe that a Foreign Minister in International Law has a greater
authority and a greater power of representation when he speaks to a representative of another
nation than he would have if he concluded a treaty in the most solemn form”’

B1 Case concerning the Arbitral Award made by the King of Spain on 23 December 1906, Judgment of 18

November 1960 :I.C. J. Reports 1960, p. 207, 211.

132 Ibid., p. 212.

133 Case concerning the Temple of Preah Vihear, supra note 22, p. 25.

134 Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge, supra note 22,

para. 210.

135 Ibid. paras. 211, 215.
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) — BRAL 69 BUR AP Bl AR N A 429 B 35 64 BUA L B TR AR AR R o
SpR e PRE  AAEBREE EEIHA  AB0EBBRAE o 13
HERERERELEHETAIEE £ aBELE BT FHEUFZR
7% B % 987 (Acting State Secretary) ¥ 73 Bl R 8915 H e =148 4 -
"TREFERRG 195356 A 12 BEfE MR GEENMAEko o T
HUR R £ 3k G4 & 2 7 A #E(ownership) o 137 % Sk % 3534 # A7 4 i (ownership) —
FIREEM > kIRET T PTAMRET R ENEAM - 2R M ek 6938 1 75 B
NaEEEM - ERRRRTY 0 AARA FLEREM o

(79)BA 5T (express) #1 B 5 (implied)

PR EBET - BRI UEET  XFTABRRTEARETHES  A1H
H# > JEF5 £ F I3 (not left to inference or implication) By T 40 £ & B ; 394a $tey
R EREAT WAZTZATHGTRA LTS REEERPR > " 4
B (tacit) N B AR BRZ KRB - RABKTRENE EmH T EE 1

136 International Law Commission, supra note 112, para. 170.

137 Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge, supra note 22,
para. 196.

138 Ibid., para. 222.

139The Law Dictionary, ‘EXPRESS’, The Law Dictionary, 2016/10/12 (accessed), The Law Dictionary:
<http://thelawdictionary.org/express/>

140 The Law Dictionary, ‘TACIT’, The Law Dictionary, 2016/10/12 (accessed), The Law Dictionary: <
http://thelawdictionary.org/tacit/ >.
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141 Stefan Talmon, supra note 19.

s (BRARBRRE) =M (B =R 2012) 0 H 343 -
' [ERTEE -

1 [EIRTEE -

' [ERTEE -

146 Jennings and Watts, Oppenheim's International Law, Vol. 1 Introduction and Part 1, pp. 174-175.
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= EAF E B L5

LB ERY R THAZRAGTARREZR ¢S T BRESENR 2
RERAHHI AR F LN AEXIRERFITALEXRE ; e o
ERMAARAD & AT ARR © ABRBIWRAERZA & RERIR
Bl ik F ) P e 5 SAAF 4o sk o TR AE AR PRI A0 A 5 ¢

W B E T DUER A R BB A R T 5R B ER S E AR TR A
TERyME— ] REATHE - FEERZ ) RFORE R -

181 egal Status of Eastern Greenland, supra note 91, p. 69

199 Ibid.,, p. 71 et 73.

PO ERRy ¢ T BIRA R AR DR R (BB T H A RERBARBNEAES |

Z% H, ¢ International Law Commission, supra note 20.
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B! Territorial Dispute (Libyan Arab Jamahiriya/Chad), supra note 85, para. 45.
‘In the case concerning the Temple of Preah Vihear, a map had been invoked on which a line had
been drawn pur- porting to represent the frontier determined by a delimitation commis- sion
under a treaty which provided that the frontier should follow a watershed; in fact the line drawn
did not follow the watershed. The Court based its decision upholding the "map line" on the fact
that "both Parties, by their conduct, recognized the line and thereby in effect agreed to regard it
as being the frontier line" (Temple of Preah Vihear, Merits. 1.C.J. Reports 1962, p. 33).”
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12401 1990 SRR B 7 AR U B B BLE-JE M8 5E - 55 AL ¢ Deitscher Bundestag. 11.
Wabhlperiode, Drucksache 11/7465, 21 juin 1990; Marcelo G. Kohen, supra note 50, para. 33.

153 Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge, supra note 22,
paras. 226, 227

154 Legal Status of Eastern Greenland, supra note 91, p. 69.

155 Sovereignty over Pulau Ligitan and Pulau Sipadan, supra note 73, para. 130.

156 The Minquiers and Ecrehos case, supra note 63, p. 71.

157 Case concerning the Arbitral Award made by the King of Spain on 23 December 1906, supra note
136, p. 211.
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158 Island of Palmas Case, supra note 84, p. 869.

BN T AR ) RGBSR [ S 8 T AR B I%E ) Z Thlen EF -
Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge, supra note 22, paras.
226, 227; Legal Status of Eastern Greenland, supra note 91, p. 69.
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161 Nuno Sérgio Marques Antunes, ‘Acquiescence’ Max Planck Encyclopedia of Public International

Law, 2006, p. 1.
162Jean Barale, supra note 35, p. 394; Recueil C.P.J.1. Série A/B 1933, n° 53, opinion dissidente de M.
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Angzilotti, pp. 76-95.

163 Stefan Talmon, ‘The constitutive Versus the Declaratory Theory of Recognition: Tertium Non Datur?’
The British Year Book of International Law, 2005, Vol.75(1), p. 176.

164 Ibid., p. 120 et p. 168.

165 Fisheries Case (United Kingdom v. Norway), ICJ Judgement of 18 December 1951, ICJ Reports 1951,
pp- 120-123.
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166 [bid., p. 139.

167 Tbid.

168 Barale 7RERENIEER © 55 . ¢ Jean Barale, supra note 35, p. 415.

169 Case Concerning the Temple of Preah Vihear (Cambodia v. Thailand), supra note 22, p. 23.
170 Fisheries Case (United Kingdom v. Norway), , supra note 161, p. 118.
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7V Affaire de l'ile de Clipperton (Mexique contre France), 28 janvier 1931, p. 1108.

172 The Minquiers and Ecrehos case, supra note 63, p. 65.

173 Island of Palmas Case, 2 R.1.A.A., p. 23.

174 Case concerning the Temple of Preah Vihear (Cambodia v. Thailand), supra note 22, p. 92.
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175 D.H.N. Johnson, Acquisitive Prescription in International Law, supra note 29, 347.
“Acquiescence is often implied, in the interests of international order, in cases where it does not
generally exist; but without knowledge there can be no acquiescence at all.”

176 MacGibbon, supra note 11, p. 176.

177 The Minquiers and Ecrehos case, supra note 63, p. 181.

‘Counsel for the United Kingdom in the Minquiers and Ecrehos case contended that the
vigilant attitude of the United Kingdom concerning her rights over the disputed islets was
consonant with a claim to sovereignty. It contrasted favourably, he said, “with the lack of
notice on the part of the French authorities of so many significant British acts .... Yet
France has for many years maintained a career consul in Jersey. It is difficult to believe
that France can maintain a consul in Jersey, and yet not be well aware of the Jersey
attitude and position regarding the , supra note 69, and the Ecrehos and well aware of most

of the salient facts” (Minquiers and Ecrehos case: Oral Pleadings, vol. i, p. 159).
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n\\«

(—)B A LR IF AT A EXAZE

178 SHAW, supra note 10, at 518-19.
179 M. Fauchille, Traité de droit international public (8th ed., 1925), vol. i, part 2, p. 76.
130 Barale, supra note 35, p. 402.
181 Gerald Fitzmaurice, ‘The Law and Procedure of the International Court of Justice: 1951-1954:
General Principles and Sources of Law’, 1953, The British Year Book of International Law, p. 41.
“Clearly the knowledge here imputed to the United Kingdom is purely constructive, and it
is necessary to realize for the future that a purely constructive and quasi-notional knowledge of

this kind may be held sufficient.”
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78 % % | (Fisheries case, The United Kindom v. Norway) ¥ » K % Bk B34 2 R &
Fxo M E R ARG o VE BZE R A SAFE 60 FULE

(A BZraMRE

¥ AR RE L REEBMIE A R LA BB A WAL - Ak HE kel 2
B FAE TR AE B LAEF 94T B TRMAD - Rl FRAERE T 3
BER TR RALEZIMM > UEREEREZA G mEREHRESL
— R BB BATHE s o 18

(W) F{A LMY
AR EMF eV L FHALBE B AEERE S feHu(enclave) » —
Bl @AEAR ~ R AT ER RGBT ERA TRM DR B F 3% AHIN—F Ak -

AERET TR ERFHE P FREIRARNCESRADERNH F A LE
Btk ERBRBRAIFNER L RAoiE LR IEMIESL » Bhn%msaL

%2 Fisheries Case, supra note 161, p. 139. ¢S & RAVE B BT Ry SR E T EE] SRS HIFTE
TR E A ERR &N T - 2RSS AP - 285 2R (MeNain) fI 2% (Read) A B # w0 Ko IR 5 AR EE
HF filr S5 32 5] 75 T B 212 (actual notice) B I 441 € (constructive notice) e

183 Thid, p. 139.
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% B {t(uncivilized) X ## 24 i# A (inaccessible) » 3t Bl B sk R 4o lf o 844 T 3k ik
BHE ) EBER Rl ARG EASRORE - Hib . FRE
(Carneiro)ix B £ M &R F 393 - ZE R @ FHRERE THEFRIERR
HAETAEATAE T - Bk T B RAEEE | b A HANEA TSR L
P ATAEATECE BB ILR 70 4 » AR 4o i B A T2 b8t S AHUKTR I E BT
ERHE R LR ko PR - B A% BRI RGO FE - AR S 5 RN
THATH TR EE - 156

Bumy LRz REABE LB ERGEEET ol B2 ETHEH
PR EEREURE RS R AR ER T S AR > 4o 7 Barale AriE E B
B R A6 R B LA BANAT B FT AL B FA AR S T A B 5 9]
SEMAEE T 4oy - BTH B W & 4 Sir Gerald Fitzmaurice 735 @ " # A2/ E8)

TR R B R G A ZRGER - 15
%~ R
FRSEHEARBLIBRF - RS R AL BN LR —EEZ A

HE 88 m ZRIFIRAEREDBERAYES > BELBHEROFHMT - —
AL KFH 2T BIKRIAG L RS E S @ BURAN H350 00 BR300 £ IR RE

134 Proceedings of the Alaskan Boundary Tribunal,vol. vii, p. 53

185 The Minquiers and Ecrehos case, supra note 63, pp. 106-7.

186 Sovereignty over Certain Frontier Land Case (Belge v. Netherland), 1959 1.C.J. Report, p. 209.
The weight to be attached to the acts relied upon by the Netherlands must be determined
against the background of the complex system of intermingled enclaves which existed. The
difficulties confronting Belgium in detecting encroachments upon, and in exercising, its
sovereignty over these two plots, surrounded as they were by Netherlands territory, are
manifest.

137 Barale, supra note 35, p. 402.

138 Sir Gerald Fttzmaukice, The law and procedure of the International court of justice. 1951-1954 :

General principles and sources of Law. B.Y.B.L.L. 1953, p. 34.

139 411 MacGibbon, “The Scope of Acquiescence”, note 11, p. 165; Barale, supra note 35, p. 404-405.
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ERMABFEXLRTHREBLRTRARIOLSZES LK > EXIE
AR F@AITA » REH LB AE R ER3R - Bl T #H# %% | (Corfu Channel Case,
United Kingdom of Great Britain and Northern Ireland v. Albania) ¥ » [T fj B 32 &)
T T IR REAIR B RAY L REER B E T Thlen ST ELRFE
BEFRRSE — B4 R T A R AR B E ARG RERT - £
Thlen & T2 A B A sk & -

WwRKATEAHRA R HARTE  REMHERE  BRAERLEEZR F—
— KRG R EA B EFEP > kRBrde | BRAE  RAKRY
AR A o 1

o ATFRIE - AR ARDVAAHORBRBEG RS ERAE R LELR AL —A
REEFZEAGLBRANBREEEG - LAMEELEY  BMREBHGALF X
TR @8 64 F > & FEM 1908 FALH > 838 50 F - e~ B G
FERE P - AR TEK 137 5 - Shaw R A

TABRRRBAFRG —BAEF AN —EBR AT AT ROBA
(immemorial possession) - —IAIF AR RF A S ER KAL) 2R %
BAeLBKARAF B M BEIKR » BPTHEAEIL c RABRFA—F o
SRR AL AANE B B ETRAES o 1

0 MERIAERSCZ 118 o IEAMIVEERE RS T IZRIBEE ) i —%4EE o 3 AL ¢ Midller, J.P. and Cottier,
T. (1992) ‘Acquiescence’, pp.14-16 in Rudolf Bernhardt (ed.) Encyclopedia of Public International Law,
Volume One, Amsterdam/London/New Y ork/Tokyo: North-Holland. p. 376

Y1 Corfu Channel Case, 1948 1.C.J., p. 229.

192 Legal Status of Eastern Greenland, supra note 91, p. 394.

193 Barale, supra note 35, p. 405.

194 Temple of Preah Vihear, supra note 22, p. 23.

195 Shaw, supra note 10, at 517.
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4R & o 4u Jean Barale fr 3 @ T BFHI@ A AL ENEAEG » T AH » EX
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MacGibbon 32 & SUBKA A - MAE R~ EE © T B AIKM AR B & 691R
K E I A o) BRI M3k o | 'VAntune 8 BBALE i - SLIMEIRIR B B
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T BB 4RB SRR @RI - TR ZE R E K

P Bl FEERERBARE  AVERA LR AF A ZERBRAEEN ERE
BT A B Sk o 1

‘Acquiescence and recognition are also relevant where the prescriptive title is based on
what is called immemorial possession, that is, the origin of the particular situation is
shrouded in doubt and may have been lawful or unlawful but is deemed to be lawful in the
light of general acquiescence by the international community or particular acquiescence by
a relevant other state. Accordingly, acquiescence may constitute evidence reinforcing a title
based upon effective possession and control, rendering it definitive.

196 Barale, supra note 35, p. 404.

197 MacGibbon, supra note 11, p. 144.

198 Marques Antunes, supra note 13, p. 32.
An evaluation of the Eastern Greenland and Arbitral Award cases seems to indicate that
the period of time required for recognition to operate is somewhat smaller than in the case
of acquiescence (in the latter, the period considered by the Court, during which Nicaragua
manifested its recognition, was less than six years). The question of the length of time is
also raised in the other cases, in terms of being or not being a sufficiently long period (in
the Gulf of Maine case, for instance, a period considered as not sufficiently long was
amongst the reasons to dismiss the Canadian claim). A “prolonged abstention from
reaction” is seen as an essential condition for acquiescence to arise.148 However, the
lapse of time has to be seen in relation to the validity, in terms of international law, of the
claim put forward by the challenging state. Whenever the claim is “believed to be contrary
to international law”, there should be in principle no need for protests until any attempt is

made to “apply or enforce” that claim.
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REF  TREATFRNRARFGRAREF © T £ —EFZHEEE SRR
T BREIGERANK P

BMERES —HEE =" ARARIZHGEES | A 4554 2] Kohen
Frgl et s  Bp T R #6947 % | (comportement opposé) » 2B K& T 7T A iE i
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199 MacGibbon, supra note 4, 143.
200 Marcelo G. Kohen, supra note 50, para.145.
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201 phil C. W. Chan, , supra note 15, p. 432; Case concerning the Temple of Preah Vihear (Cambodia v.
Thailand) supra note 22, n.27, 90 (diss. op. Koo).

22 ANMEEEAERERPPHERER  —RERT  FnS B G AR NN E R 25
1B DA EETITL - TR R RS EEIERIEN T B EE LR
55 M Z[EE - 255, ¢ Philip C. Jessup, , supra note 23, p. 747; Surya Prakash Sharma, supra note
43, p. 172.

203 Case Concerning the Temple of Preah Vihear (Cambodia v. Thailand), supra note 22, p. 31.

204 Case Concerning the Land, Island and Maritime Frontier Dispute (E1 Salvador v. Honduras;
Nicaragua intervening), ICJ Judgement of 11 September 1992, ICJ Reports 1992: para. 343.

205 Case Concerning the Maritime Delimitation in the Area between Greenland and Jan Mayen (Denmark
v. Norway), ICJ Judgement of 14 June 1993, ICJ Reports 1993: 53, para. 33.

206 Sovereignty over Certain Frontier Land,(Belge v. Netherland) supra note 186, p. 229
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207 Tbid.
The weight to be attached to the acts relied upon by the Netherlands must be determined
against the background of the complex system of intermingled enclaves which existed. The
difficulties confronting Belgium in detecting encroachments upon, and in exercising, its
sovereignty over these two plots, surrounded as they were by Netherlands territory, are
manifest.
208 Tbid.
00 TIHEET SR, R ESEHSfEE, -
20Sovereignty over Certain Frontier Land,(Belg./Neth.) supra note 186, p. 221.
2R AS A o BERUR IR S BT
212 Sovereignty over Certain Frontier Land,(Belg./Neth.) supra note 186, p. 229.
‘The acts relied upon are largely of a routine and administrative character performed by local
officials and a consequence of the inclusion by the Netherlands of the disputed plots in its Survey,
contrary to the Boundary Convention. They are insufficient to displace Belgian sovereignty
established by that Convention.’
213 Frontier Dispute (Burkina faso v. Mali), Judgment, 1.C.J. Reports 1986, para. 63.
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214 Territorial Dispute, supra note 85, paras. 75-76.

25 Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial
Guineu intervening), Judgment, I.C.J. Reports 2002, p. 353, para. 68.

216 Case Concerning the Delimitation of the Maritime Boundary in the Gulf of Maine Area (Canada v.
United States of America), supra note 12, p. 304, para. 128.

27 Ibid., p. 308, para.140

218 Ibid., p. 309, paras.144-146;

219 Ibid., p. 309, para. 146.
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220 Case concerning the Temple of Preah Vihear, supra note 22, p. 31; Case Concerning the Delimitation
of the Maritime Boundary in the Gulf of Maine Area (Canada v. United States of America), supra note 12,
p- 309, paras.145-146

22! International Law Commission, supra note 20.
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B kBB Jeninngs AR & 3] » B4 248 L BRIFH R RAE R B K LB 1509 ) -
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HAEGTHEHRAL  UREEEF K AT -

VR T R B SR R tH T HUS T A B RS - BIVAE de Visscher Z FiTLAZEHA RS
[EH#HE - Shaw GEEHAY T AREEHER , FEERERRAYENE - 555 © Robert Y. Jennings,
“Acquisition and loss of territorial sovereignty”, Collected Courses of the Hague Academy of
International Law, 1967, p. 416; lan Brownlie, “Title to territory (acquisition and loss of territory) ”,
Collected Courses of the Hague Academy of International Law, 1995, p. 156; Charles De Visscher,
Theory and reality in public international law. Princeton University Press, 1957, p. 200; Malcolm Shaw,
International Law, 6th edition, Cambridge University press, p. 511.
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International Law of the Unilateral Declaration of Independence in Respect of Kosovo, Advisory

Opinion, I.C.J. Reports 2010, p. 403.
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? Chan BIRE Ry SF & 2 FIAAN T & 5 BEEZR B A nayE Rl - 555, Phil C. W. Chan,
"Acquiescence/Estoppel in International Boundaries: Temple of Preah Vihear Revisited" Chinese Journal

of International Law, Fall, 2004, Vol.3(2), p. 438.
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A E P R o WIRAEHERIRGS - UM nI A AR A — IR
IR EESIREE - (EAE RS o 55 ¢ Marcelo G. Kohen, ‘Chapitre 11. De 1’établissement de la
souveraineté territoriale en général’ In : Possession contestée et souveraineté territoriale [en ligne].
Geneve : Graduate Institute Publications, 1997 (généré le 19 novembre 2016). Disponible sur Internet :
<http://books.openedition.org/iheid/1303?nomobile=1>. para. 248.

5 Woodward, James, "Scientific Explanation", The Stanford Encyclopedia of Philosophy (Winter 2014
Edition), Edward N. Zalta (ed.), URL = <http://plato.stanford.edu/archives/win2014/entries/scientific-

explanation/>.
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oMK RRERM

TREFARBRZAALBE X Ao anBEERE - CERBIKRY
" EBCA R AR E R PAERE S AR T ey
Mo J & (occupation) & — &R 4548 L BAF K\ > A TSRS RSy
—fEf FERAFAA L EM L T
FiT 38 JR %6 (original) BT 7 K, » 45 54 BT 6948 £ A & X b(terra nullius) - 834
T2 R B — B EAEH o e EWRBRFHAL R LR XM B
387K (derivative)# A1 o 4% 4 k5 & 69 € & fE 4o Shaw FR3R :
" bR EB R AR T R AR L BT o b LA E
RhHZ  BAGITERERERE 5 15ARLBA K » Bs/BR £k E
W EE o NR A B NA P(res communis) R FEAEAR » 12 £ HL 7T 24
EN—BREHZIT - ASETZAHHBALENEE AL (2R
HU g ABAEM L o 10
BIFLEZ TR THAELOEMHELE  HAEAN LA/ R ER
1EAR AT AL AR A A B ZMBATAE - B " Bk | PAABUT R EMN R
Bk, b

® Robert Y. Jennings, supra note 1, p. 416.

7 Western Sahara, Advisory Opinion, 1.C.J. Reports 1975, p. 39, para. 79.
"Occupation" being legally an original means of peaceably acquiring sovereignty over territory
otherwise than by cession or succession...’

8 Marcelo G. Kohen, Mamadou Hébié, ‘Acquisition of Territory’ Max Planck Encyclopedia of Public

International Law, 2011, para. 7.

% Ibid., para. 7.

10 Malcolm Shaw, supra notel, p. 503.

"1 Western Sahara, supra note 7, p. 6 at p. 39, para. 79.

12 Surya Prakash Sharma, Territorial Acquisition, Disputes, and International Law
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SRR EOAMIR T FRHOEMES  FEBOGATALT BH
RAFH b REZAFHSH A —EER; Phb RERHEAREZES -
16

EREZEOERETY  ZESTFATHFHRALABFIRHAITAREIN
SLFEBFHORA o Bl T MAIBM B RE o MR ABELEEERALL
Jessup R &3 £ R FE L Arkak > 74 3 Sir Erick Beckett 75 32 24 3% F) ik 2 0524
ZJEm o 18

(Hague/Boston/London: Martinus Nijhoff Publishers, 1997), p. 63.
13 Ibid., p. 63.
!4 Hersch Lauterpacht. "Sovereignty over Submarine Areas." British Yearbook of International Law. Vol.
27, 1950. pp. 417-418. Lauterpacht g8 5 " 57 B HE(PEEE | TR T Rie R80T iy > A5 "ok
b BAEIE - A NERFEEE R [ER SRS S 1Y — SR o Sharma 5275
IER B eI AR R OIE B Bl T ERERRE R e E B - SARESUH IRy % - Gl
1F TiEmEtEZ ) A T HE®MER | (effective possession) - 55 K, © Surya Prakash Sharma, supra
note 12, p. 107.
15 Malcolm Shaw, supra note 1, pp. 502-503, p. 507, p.515. Shaw 25 - FEE &5 5 ARG & A—
ESETEUE5 = B T AR | (The exercise of effective control) » 352K B {EZEHH » JAREN
NHREFIR e G ISR - e HE M T Z B2 T Fy » Shaw 505y » FER IS HIRERFRIZ
HIEDL T > BIREEEAL il DU R LA AR A -

‘In the absence of any clear legal title to any area, state practice comes into its own as a law-

establishing mechanism. But its importance is always contextual in that it relates to the nature of

the territory and the nature of competing state claims ’
16 Surya Prakash Sharma, supra note 12, p. 170. A0k » FrsE e sEMERIIRYS » R 2t G GAC &

FIEHER]

MJessup TR BEEZ ZE P HYZ Sod £k - FE ERIFRESR » 555 ¢ Philip C. Jessup, “The Palmas
Island Arbitration’ The American Journal of International Law, Vol. 22, No. 4 (Oct., 1928), p. 744.

18 Sir Erick Beckett, Recueil des Cours, 1934, pp. 218-255.
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HRERR  REE—ALBREFTX > A—BRZUAEABRFEHRZEE -
& E(terranulivs) e A 2 548 - PE—AELEBREFS X > A RBOERAR
M SRDBIEEAEMNG > PRAL L S EAAAGEE > HARFGRNH A
BERE - EXFETL AHEBOLLTAHAELST AR EGEEZE DT E
BHEWAT AR ERGEEER > Y AX 2R RBEHRA AR X2 M E Sk
Ao PR EME MBS EA A BE—— BF T LBATUREMAA
S kh ey AR AR - PRI B A4

B B2 TRRRBEL S ZHGMG > RF R X H TR Bk
CEEEENTHEBOLERTEEAM  PUTHNBRAELERARET R E &
IO TR F M RBERG A LB FRANN—FTRAREAIR =
o EBBOREBAEN  FRANS T HARERT CEE -

— B EWBURMNEAA TR RS A LB L

19 Malcolm Shaw, supra note 1, p. 503.
20 Ibid., p. 516.
21 Ibid., p. 516.
‘Similarly, in cases of the acquisition of title over terra nullius, the acquiescence of other states
is not strictly relevant although of useful evidential effect.’
2 ASHEEEE T AR BT B, LUR 2 R BIER B IE — R (4 o FHEASEE RS L © Marcelo
Kohen, Chapitre premier : La notion de possession contestée In : Possession contestée et souveraineté
territoriale [en ligne]. Genéve : Graduate Institute Publications, 1997 (généré le 23 novembre 2016).
Disponible sur Internet : <http://books.openedition.org/iheid/1302?nomobile=1>. para. 195; lan
Brownlie, Principles of Public International Law, 4e éd. Oxford, Clarendon Press, 1990, p. 159; Roger
Pinto, ‘La prescription en droit international * , RCADI, 1955-1, p. 401, 438; Marcelo G. Kohen,
Mamadou Hébié, supra note 8, para. 15. {575 (possession) 23K » BURAFIZSAHEE 5 RIS = J5HYEE
€ BERHNBIREZENMEE - SHEATAZEPIE TEERMN I EREEE -
B PHEFHAVEH LB D B EMAEROIETHEES - —EER IR (GE - MR TUBRER S
AR EAREHIE RBAEY  E A EHGH - SAE R E IS GRS - MBS
e o SRRAEUNET TRERUE, -
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i —3R0k A 2% Shaw ¥1 MacGibbon FidF » L FNRBHREUR KL ITH -
Shaw 3B AFEMERA LR E > BFH T A —Bay Mk > KT RABLEEX
v B B 1A VE A AL -

"ERBWREXNEERAENERE  MBEAKRRGEERL SRR
FRHELELEN ; B AR EMAELZHEL B ZRADFESE NS
FABRA - AP A HEFEABME

Shaw & 75t & BRI & A0 T AudEdl |  PRERKIGRE  HbE
FHNBEAEZ I & B RAFNEKT AR AL A & -

MacGibbon 3% 2 Bk £ 4R A& 64 0 b3 A 85 - A HIRIEMA

T — B @RI — BN AT A A Ik b AR AARIE RS BB @
T ARG B IS L AT A EH - 2

BRAARREAMA > BRGZEMRELHEA > AR EFEGCRE
i

"REACRFEBH —BREEASHBITAN  §RAAEMEL D
R - Y

AXFREHERXE -y RRA = E—% > AL FmTFREL5 58
BABSIFEAOHY OGS BbiE— B EEIA FRALEH > R0
LA ERBAAIMBTE PR R R B AR EALEHGITS

24 Malcolm Shaw, supra note 10, p. 516.
“...of course, the consent of a ceding state to the cession is essential, the attitude adopted by
other states is purely peripheral and will not affect the legality of the transaction. Similarly, in
cases of the acquisition of title over terra nullius, the acquiescence of other states is not strictly
relevant although of useful evidential effect.”’

23 Ibid., pp. 502-503.

26 JTan C. MacGibbon, “The Scope of Acquiescence” British International law Yearbook, 1954, p. 168.

27 Ibid., p. 171.

BIE THESTSMERE ) o MPHENFRATHE IR - A REREEREEE R - 555 ¢ Island

of Palmas Case (Netherlands/United States of America), Award of 4 April 1928, RIAA, Vol. 11 (1949), p.

855.

‘The fact that a state cannot prove display of sovereignty as regards such a portion of territory
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bR SRR o B o RIBE A EMBER IR TR AEBEN L
I S PN S L e CEN S E STy ES SRS Ao
A EHEBEMRAROREAAL EH -

= B EMWEBRGON AT XM ARIB R LR TE
B 2 A —RFRALEZTARIW AP AT LT RARE
AR LR R ARIE - — MM B ARESEN AT RALTIERE
W BYEBmAT AL AR EM
T RELEBEMNRE  F FRBEBO L LR A 1858 £ > BEFAE
RZ B IEIER T R B R - APRERA
"EEEL BhRLIBEE  ERBREAZEEMZAT  H BN
B R B BT ERMRI  REER R bR TH R A,
FHE TP RE BIFFREEATAZIHE - G RIFAT AR AR EARE
Mg R E R RA — AN BT ZARYE » X #2693 3#r(bulla apostolica) f£

cannot forthwith be interpreted as showing that sovereignty is inexistent. Each case must be
appreciated in accordance with the particular circumstances.”
15 " ERSIEE S | T 0 TAE Anzilotti NN EREZ AFAEBILNEATEE » 555 © Legal Status
of Eastern Greenland, Judgment, 1933, P.C.1J., Series A/B, No. 53, p. 83.
‘Pendant longtemps, la disproportion dont je viens de parler [celle entre les parties occupées du
Groenland et celles qui ne [’étaient pas] n’avait pas une grande importance. Et cela non
seulement parce que les exigences du droit international étaient alors plus limitées, mais aussi et
surtout parce que le titre de la souveraineté existait indépendamment de son exercice : les rois
dano-norvégiens ou danois ne prétendaient pas étre les souverains du Groenland parce qu’ils
exercaient leur autorité sur cette région ; ils exercaient cette autorité parce qu’ils prétendaient
étre les souverains heréditaires du pays.’
Y Affaire de l’ile de Clipperton (Mexique contre France), 28 janvier 1931, p. 1109.
‘En droit, il y a lieu d'examiner tout d'abord la theése, soutenue par le Mexique en ligne
principale, que l'ile de Clipperton appartenait déja a cet Etat avant que la France eiit proclamé
sa souveraineté sur ladite ile: si cette these était reconnue fondée, il faudrait en conclure a

l'illégitimité de l'occupation ce la dite ile par la France.’
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"HE o EERA IS F 10 AT HAUELEE XM K BKERE
Wi X TR E - )

AT RBEH BT P BEMAFRLEL— - —RIHALEHMA
FhHREN BANFREM—FTATHZALEIHFRIE - £32EF > RIE
$HZ ETR

"AREABAEY o HIERRRR o e s EEEA e IRFFABURS TR
FHARA TEGAATER B EH - B BURAZ - MR EREERH & LAT
AAMA B ERNFLTRIT YR ARER MEEFrEFAARE
oo AL APRREMZT o P

RERERRAEZET FHRALEE T BANEM AR EH

"RREBEEE BRI F T BRBBRIERERIF WAL RS
A% ESHBERBEFOALEMER  FELBRE  H—EERER -
AEF—BAERBHUA - £ 1931 FLUAT - B T AR RFEMBEF XK
MeRZ EME - £ 1921 F2AT  RABRERBA L EMHER - P

ERANERFT > MBRATREEBEHIEFE XM

"TERAFAERMMB R ETR > AR R H A0 & KA A R B B L
EAZEHE o ALRMEBEE - 1721 £ F 1814 474 T R HuiE
B HAER B > B RRARARGESR -

30 Ibid.
3Ibid, p. 1110.

‘Par conséquent, il y a lieu d'admettre que, lorsqu'en nov. 1858 la France proclama sa
souveraineté sur Clipperton, cette ile était dans la situation juridique de territorium nullius,et,
par suite, susceptible d'occupation.’

32 Legal Status of Eastern Greenland, supra note 28, p. 39.
3 Ibid, p. 46
34 Legal Status of Eastern Greenland, supra note 28, pp. 50-51.
“bearing in mind the absence of any claim to sovereignty by another Power, and the Arctic and

inaccessible character of the uncolonized parts of the country, the King of Denmark and Norway
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AT HRBRBELEE P AN EFHERE SR RS RBEFRIE - B
AR R AFHAL R BN & X
" %% % 48 £ 3R ¥ Ecrehos 2 Minquiers & ¥ & &R 84 R4 A
R F% (original title) - B35 4% 4 if HAEAIRBEH KRR o AE R LI IE M
BEHRBFZHEN - P

EAIRARBRREZHeFmy  BEAGFLEEIH  RAZRROK/E M
FIARIE - BRASHARBEBNATARE - £ i s BMBERFFIRE ¥ BR
RIR R R OT

"ARERR BB EMZACEA 182] SRR ER c YEFHEY

B 1522 S B BB FATAEIR - A AEBET EHMAHE = At - &
FEMBEEA 1821 FH L TR HEARX R I BLELERGEUREE

Wk BB o 30
AT BEEE P 5 HE ERIEAR AT G HABNER o Hio
WER > GHEEBE 84T F AR I Mk MBRAHGESEEMAS - Y
BHREEAER  KRBRBEZRA - ERFAFEH—FIEARETE B
heE EGER AL AR XM ONKRH LT A BT EHNEEHIRE R

displayed . . . in 1721 to 1814 his authority to an extent sufficient to give his country a valid
claim to sovereignty, and that his rights over Greenland were not limited to the colonized area”
35 The Minquiers and Ecrehos Case (France/United Kingdom), I.C.J. Reports 1953, p. 53.
36 Case concerning the Land, Island and Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua
intervening) I.C.J. Reports 1992, para. 333.
37 Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge
(Malaysia/Singapore), Judgment, I.C.J. Reports 2008, para. 40.
38 Ibid., para. 44.
‘Malaysia agrees that the burden of proof lies with the Party asserting a fact. It therefore
contends that Singapore must establish that the taking of possession of Pedra Branca/Pulau
Batu Puteh was possible because Pedra Branca/Pulau Batu Puteh was terra nullius at the

relevant time.’
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RIRE > PRETR RIS BRI ik ARIEER AR EE 1840 F AR X2 &
Ve
"Mk A R F AR A G B AR e 1847 FAT A &
Edhth £k o
PRTRSLIBREE 1840 2 AT QAR B 2 WAL - BR BB E FAREA
B3R - YRR A Gk B R A A RARAR B R v M Mk 69 04T /& F 4 (navigational

39 Ibid. para. 45.
‘It is a general principle of law, confirmed by the jurisprudence of this Court, that a party which
advances a point of fact in support of its claim must establish that fact (Application of the Convention
on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and
Montenegro), Judgment, 1.C.J. Reports 2007, p. 75, para. 204, citing Military and Paramilitary
Activities in and against Nicaragua (Nicaragua v. United States of America), Jurisdiction and

Admissibility, Judgment, I.C.J. Reports 1984, p. 437, para. 101).

WA > —BRE AL 4G ZIRFEIHAEIR AR IE BB E - (B 5 E S — B A LT EHEEY

x o MENRERTY) " ANEE - FRERE " AFE ) BEEENEE ? B HEATRHEMEEK
AHESENG  BERIEE S EEMIYIFER—T7 ° 555 © Russell, Bertrand. "Is There a
God? [1952]" The Collected Papers of Bertrand Russell, Vol. 11: Last Philosophical Testament, 1943—68.
Routledge. pp. 547-548. PFrAEESEH (L L » 560 — SR AL E R A R H M E (T EREEIZR 40 |
Pt A SRS - 15 s e B PR LA DDA BT LR B TR, ZHRATR
°

40 Ibid., para. 51.
¢ Singapore has offered no further specific evidence to substantiate its claim relating to the status
of Pedra Branca/Pulau Batu Puteh as terra nullius prior to the construction of the lighthouse on
itin 1847.”

4! Tbid., para. 79.

‘With regard to Singapore’s assertion about the existence of a “traditional Malay concept of
sovereignty” based on control over people rather than on control over territory, the Court
observes that sovereignty comprises both elements, personal and territorial. In any event, it need
not deal with this matter any further as the Court has already found that Johor had territorial
sovereignty over Pedra Branca/Pulau Batu Puteh (see paragraph 69 above), and has found
confirmation of this title in the Sultan of Johor’s exercise of authority over the Orang Laut, who

inhabited or visited the islands in the Straits of Singapore, including Pedra Branca/Pulau Batu
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hazard) » # A8 — R 4ol ~ BREFAE - BTRAEEH GELEHRE
FHHRARGEHREAN > HE > FREATREL TABIB LML T E5h
BABS  AAMEZARRF E5K > BIH T RS B E PRI
s
"HEREERN—AERRELCHE AR PRGN FEL S A
FAR R Z B P o RA AT P o R P ey By A7 A Ae
BEHER Y
RN G 2 A e B
TEREART WA RHHEARGRLIORI N AR A TS
R2ARL6E - RAI LMk FARA 68 ~ > B HBMANE
Reg b o E - Bk 58 s - ZHhETEF O FTHR RBEARS
EARFHE - TUHRARLT T HF A P RTALEN , (FF7
RZMEB ) - PikIREEw o R AL (Tt ) Haks
EHBAMARYE o 40
EAE Y ERRETA @R R A TR R A 19 SR H
W R o by s 9 B 2 AR S LW o B IR BSR4 A4 A AR5 (original tilte) o ik

Puteh.’
42 1bid., para. 61.

‘Of significance in the present context is the fact that Pedra Branca/ Pulau Batu Puteh had
always been known as a navigational hazard in the Straits of Singapore, an important channel
for international navigation in east-west trade connecting the Indian Ocean with the South China
Sea. It is therefore impossible that the island could have remained unknown or undiscovered by
the local community. Pedra Branca/Pulau Batu Puteh evidently was not terra incognita. It is thus
reasonable to infer that Pedra Branca/Pulau Batu Puteh was viewed as one of the islands lying
within the general geographical scope of the Sultanate of Johor.’

43 Legal Status of Eastern Greenland, supra note 28, p. 39, 46.

44 Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge, supra note 37, para.
62.

SEbeg | A TIAE BB ZE | BY% o 555 ¢ Island of Palmas Case, supra note 28, p. 855.

6 Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge, supra note 37,
paras. 68-69. [F A F(orignal title)ZFEE R it -
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PRt R 5 AL AR S BAFAA L - B L BIREZ F RIS ARER TAMRA AL
b AEFPHTERBAMZIHBE  LERAMIFET  HAREWLES -

BREpTH > BB EMEAE -~ RALEBEFHATAREI®RZI T > &
B AR AT — B A SR AR AT — 7 T AR 38 A AR IR X 38 R S A LA AR
o VT AR AR R B AR AT 09 R A M AARIE AR - BAMUKIRR AR K 0 AP
JERRBRAFREEWR E > R FA T L DARIE R 46 H FIAR IR Z 3535 F B X
HEFRH - o BRBHE PR

ABREY o o R PR 69 R AR FIARIE X AR A PR B Y BRI etk 0 LR
PBRFE—FZRIEA KRR BE K TR T AR FZER
S2 o MR FAL—HRABLEH T GEHEE  2HR-

% G

ERBERER  AREAR  BIRFROZ6T - HR# S sh L — AL
AR AREIW MR FREFTSHE—RALREE TN VaHT

TERAE-JTRERL - AR T A R ) 2 BIEREfTOER 2 > s 2 R A
KRR HATDHEE BT © #5 Kohen Z FUi# » SERTHNLLS G RoflRis - A=l AR IR LLe
Wi—FEEfR N F 2288 » 555 » Marcelo G. Kohen, Chapitre II1. La possession In : Possession
contestée et souverainete territoriale [en ligne]. Geneve : Graduate Institute Publications, 1997 (généré le
04 novembre 2016). note. 231.

‘Ainsi, si deux Etats invoquent par exemple des faits de possession a [’égard d 'une méme terra
nullius comme seule source de leur souveraineté territoriale, [’'organe juridictionnel ne
recherchera que la preuve du premier occupant.’

WSICEEE T - SRS H IR B 5T By Ry R E VERVEE S » 555 ¢ The Minquiers and Ecrehos
Case, supra note 35, p. 53.

‘What is of decisive importance, in the opinion of the Court, is not indirect presumptions
deduced from events in the Middle Ages, but the evidence which relates directly to the
possession of the Ecrehos and Minquiers groups"

YIEEEERT AT EREEGAIEE - B EENER - BEES FRAE TN
M, e
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B E ARG E S RABBRRGES > PE Rt - REBA AL £
B MEAE L G EMky - RE T AZLHEE M REAET LS FRALEBMHEL
LR AREW  UAT GHEEE | PRBATEHIUTEOELEIHN > ZHAR
E o
YWHRGBRERERERENE AL A8 EWZRE  ARAEDET—
AL AREW  BEBTREZANELAEIEMHATRIL - ¥k E1F AR
FEC A AR R AR EHESFR 2 3% - B H SRR A APRIRE - BB B K

O HEE IR TN R I R - 1 T ST AR R o AR A BUE ~ g
By R 2R - 55 B Western Sahara, supra note 7, p. 6 at p. 39, para. 80. Kohen JRFEH]
B E St B R B F ORI 0 55 ¢ Marcelo G. Kohen, supra note 47, note. 111;
Green H. Hackworth, Digest of international Law, Washington, Department of State, 1940, vol. I, pp.
399-400.
“In my opinion rights similar to those which in earlier centuries were based upon the acts of a
discoverer, followed by occupation or settlement consummated at long and uncertain periods
thereafter, are not capable of being acquired at the present time. Today, if an explorer is able to
ascertain the existence of lands still unknown to civilization, his act of so-called discovery,
coupled with a formal taking of possession, would have no significance, save as he might herald
the advent of the settler; and where for climatic or other reasons actual settlement would be an
impossibility, as in the case of the Polar regions, such conduct on his part would afford frail
support for a reasonable claim of sovereignty” .
SU Legal Status of Eastern Greenland, supra note 28, pp. 50-51.
2 PP AR BB AT A o - P E o S ] — (2 I IR T B AT el A4 e A R fi
EH - HA TABEE ) T AR EARGTESFIGERRE - ST BERREUS
WS Rl o DUT R BIR AR E & Fad i TN B B AVEEE - FAh 2 AR e 2 A K
it F I [RE ¢ Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea
(Nicaragua v. Honduras), Judgment, I.C.J. Reports 2007, para. 157; Land and Maritime Boundary
between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial Guinea intervening), Judgment, I.C.J.
Reports 2002, para. 205; Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia),
Judgment, 1. C.J. Reports 2002, para. 208; Territorial Dispute (Libyan Arab Jamahiriya v. Chad),
Judgment, 1. C.J. Reports 1994, para. 76; Case concerning the Land, Island and Maritime Frontier
Dispute, supra note 36, para. 333; The Minquiers and Ecrehos Case, supra note 35, p. 53.
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T RA  REH IR EREE D

AR BERBERERE RERS A —AAL AL TFM AR L ERAK
RERBAHREWAT LN RGREME R

F L RIREE A R R ANRIF B AR > AR

FAHB  ARE—RALALRE LGB ERERE - £ MABN EMFRE
P AT RBR MR E RS AR @I T LA ARIFEZ T AEM > Pk BT 2 4
R, > 50 ( AT 45 A0 4y ) (The Treaty of Munster) sA & ( & 45 %) % Fo 4y ) (Treaty of
Utrecht) - 78 #3% A 38 S35 45 R & UASE 9 TR 3L I £2 47 B 2 AT 538 By s S A A
WIE > S EBREA BRI T A FEEIMAGEKER » R RBEEHEH FH4
LEM M TZ > MRTHEAATFRALATRHRASAR I LR
M ERF - ANEBRARAEA BT C R FRALEIHARE  HAEL—F
o BEfP R EER T  BRERAR M -

53 Malcolm Shaw, supra note 10, p. 515.
34 Western Sahara, supra note 7, p. 6 at p. 39, para. 79.
"...a cardinal condition of a valid 'occupation’ that the territory should be terra nullius - a
territory belonging to no-one - at the time of the act alleged to constitute the 'occupation”."”
Kohen R R fRiBI8 5 2 21| - —H LR Rl EHARR R 280 EBe R - 355 © Marcelo G.
Kohen, supra note 47, para. 232.
‘La jurisprudence dégage tres clairement une distinction entre les modes d’établissement de la
souveraineté sur une terra nullius et sur les territoires ayant déja un maitre. Il est vrai, en
revanche, que l'occupation a été un mode retenu par la jurisprudence, alors que ce ne fut pas le
cas de la prescription.’
55 Island of Palmas Case, supra note 28, p. 837.
56 Ibid., p. 844.
57 Ibid., pp. 846-850.
SHE o HEERZ SRR ABELUA RS £
> Kohen {EJF Il EAFFIERAR 5 AN EBENEZ B P AL AHSZ BUBHEET - 3

Marcelo G. Kohen, supra note 22, para. 166.
‘On doit néanmoins se poser la question de savoir si effectivement [’analyse de Max Huber a
trait a linstitution de la prescription, comme il le dit dans la sentence arbitralel91, ou a

d’autres modes d’acquisition de la souveraineté territoriale. Dans le cas d’espéce, il découle de
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BE P RIBEETREE TN AT UL F AL R L E X, - Oph 7 L3l
BRI AXBAEEZFARBEEO ST F LA 2ANER S

%o I o B M o B REW AR L AL AT A R E—— R B ME
GETEER LN RRLE L U T ER U S P A
DI HARIE BT FRETREZBH - BEELBEAE=F T EHY
FRAA LM ARIE GG T AR M o B AR A HAT L ST DGR 0 348 T Ae i LA AR IR
By 5% 2 AN B kAR B R A o 48R 38 — 1R DL ST AR AT KR
SRIMEMMEME M T2 AR RAEA W EE . FRAEREEE
FREE@AT—FHRALEHFCFMAR LM -

BARHLE  wR—EFHT o EFm— TRk b E L ORI > F
¥4 o — T R R ETRAIRIE - SR AN SRR AH M - AR
W FHAA L EE B X o

[’analyse des faits que ’Espagne n’a jamais eu de titre de souveraineté sur [’ile de Palmas, mais
qu’elle possédait tout au plus un commencement de titre (inchoate title) non suivi des actes
nécessaires pour conférer la souveraineté territoriale. On ne peut ainsi parler de prescription
acquisitive ; on en revient donc a [’occupation effective comme mode d’acquisition de la
souveraineté néerlandaise, méme si cette terminologie ne fut pas utilisée dans la sentence
arbitrale de 1928. En effet, pendant la période ou les Pays-Bas établirent leur souveraineté sur

Palmas (Miangas), cette ile n’était soumise a la souveraineté d’aucune autre puissance. On peut

ajouter que [’examen des conditions de I’exercice paisible et continu des fonctions étatiques, tel

qu’effectué dans la sentence arbitrale, est applicable aussi bien pour la prescription acquisitive

(ou toute autre mode invoqué pour [’acquisition de la souveraineté dans les hypothéses de
possession contestée) que pour [’occupation effective d’une terra nllius.’

O BN A RFHE A ERZEN -
o HATE ERE AR ERE - £ TIHESITSMMEE ) - PERETRTRATEERE - AR
FEIEE M ERE - 355, ¢ Island of Palmas Case, supra note 28, p. 855.

‘The fact that a state cannot prove display of sovereignty as regards such a portion of territory
cannot forthwith be interpreted as showing that sovereignty is inexistent. Each case must be
appreciated in accordance with the particular circumstances.’

62 Marcelo G. Kohen, supra note 47, para. 144.

‘Pour certaines sources de la souveraineté territoriale, le moment ou ['on commence a posséder
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BSE P ey iR R TR B B RAENEELL - CAEBRE PR TAAR
FORES A HALBUT S X SIRE > RE—EREH R FeE
oy o B FoP R R TE 09474 (A titre de souverain) 48 i — BB R X 4R R

FHMEM - (FALE3-1)

45 % # Fauchille #2 D. H. Johnson 2 A, 4% » B F AR LBIF H X &

B > SpBE 0 F— 0 UEMIRIFALOBER  LBAREMHF L K46 H (A titre

de souerain) ; % =+ EH LA PR T LEPAT—EHBALHNEREE

GHAZAT Ao EEL KRR ARR  F= > GALEANH; Fw LA
R — R RO c CH PR FHRATEEIMEBHFE S AL B R AEN

#4935 & ? MacGibbon 3% % B A7 E 7k 2 58 & (intensity) ~ N PAAZE - SARAR L 6942
BRI -

a un intérét considérable. L’exemple-type est [ occupation d’'une terra nullius. Dans notre étude,

ce moment revét de l'importance lorsqu’on cherche a établir I’origine d 'une possession
contestée. En général, il s’agira du moment ou un Etat entre en possession d’un territoire a
propos duquel un autre Etat dispose d’un titrel72. p. 5-8.”

63 Robert Y. Jennings, supra note 1, p. 416.

4 Malcolm Shaw, supra note 10, pp. 504-505.

5 D. H. Johnson, ‘Acquisitive Prescription in InternationalLaw’, British International law Yearbook,

1950, pp. 344-348.
o6 BI{E BEFRCHE ARSI RS - RAEFR I ERENIIF RSE - D. H. Johnson, ibid., p. 347.

"L opinion dominante est qu'en l'absence de loi positive il est impossible de fixer un délai.” (&,

i RIS - MOATUE —WEE 2 IS RE )
67 Jan C. MacGibbon, supra note 26, p. 165.
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SEARIREE ABEARFRE BEIEA#AIRE
BHRR  EEBTERE B ¥ x BFH 2 ARUFHARBEZ B EE » Ak
R FEYIAZ E -
A\ B HL EK 3R 2 B B
R B B AR b A

Johnson A B X K'Y BAKA » BHATREL T B A
FERHBBERZREE » i — 535 b e e w8 24 E4F 5] #1330
TR R THEMR  HEER ZN R

124G » 8L B4
SR AN

B - ok AR ERRTHE- R4
|

EO\N

69 2 —
1 5=

HE BN Z R A BT B 8 o B
r ’\F*’rﬁ—‘iﬁﬁb( %ﬁ% .%Ej{muiﬂ%ﬁ%é’] HX{%E%;&;HX,;’-?}'AE}‘\
FRMHE R BERRA—

VB e UEBRHFZ B M o KW
ERFo R AR RE A BRI - 0

EO\N

_'I_-—
BEEAfALE 2

5} LT u%'f?!

8 D. H. Johnson, supra note 65, p. 349.
essence of prescription is the acquiescence, express or implied, of the one state in the adverse

possession of the other.
 Ibid., p. 345.
‘Display of authority by the one party, acquiescence in that display by the other party those are

the sine qua non of acquisitive prescription

"Tbid., p. 347.
upon acquiescence, express or implied. Acquiescence is often implied, in the interests of

‘Publicity is essential because acquiescence is essential. For acquisitive prescription depends
international order, in cases where it does not genuinely exist; but without knowledge there can-

be no acquiescence at all
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A B R AR IR F 3R T A A A #52 F +(Hugo Grotius) 2 4, - "H 245
B BRI & PRERFAAXE -G " HKRBALE | PR ERTRE
THE AL AREW -

B AE A B RIR IR 23R - B oMt aiden t F 30 HXFERY
B2 25 ERM— ¥ F =30 RBKREEZ ZHRFFAFL

— BB AEHLEZER
hRH R FHRELL " BB AL | » Marcelo Kohen &£ 215+ £ 4
R EIEE RE S 2 > THREZEB—NE -7

(—) X F e 2 335
1. B8 T — A% R R | (general principles of law)
AR — AR ERA  BP( BERERMRY ) HF=+ A4k F—A(R)X
TR RAAXAEBRAAARE o T X  IANEARFOBRNEE AP Y
TV E - B A XABRFZATARRBZ —MxERRA - KR&EMAMDA Sir Hersh
Lauterpacht » 7#P. A. Verykios & A 73

2. AT A M B 18

"' Ibid., p. 336.
‘According to Oppenheim, 'Grotius rejected the usucaption of the Roman Law, yet adopted from
the same law immemorial prescription for the Law of Nations'. Other writers, however, he says,
'go beyond Grotius and his followers, and do not require possession from time immemorial, but
teach that an undisturbed continuous possession can under certain conditions produce a title for
the possessor, if the possession has lasted for some length of time"’

2 Randall Lesaffer, ‘Argument from Roman Law in Current International Law: Occupation and

Acquisitive Prescription’, European Journal of International Law, 2005, Vol.16(1), pp.25-58

3 RE A BTSSR T E4H H © Marcelo G. Kohen, ‘Chapitre premier: La notion de possession

contestée’, supra note 22, paras. 33-83.

"4 Hersch Lauterpacht, Private Law Sources and Analogies of International Law, New York, Toronto

1927, p. 203.

5 P. A. Verykios, La prescription en droit international public, Paris, Pedone, 1934, p. 51.
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B I & AL SR A B A R+ S B B Bk A
#Hik— & R %+ &4 Fitzmaurice $2 MacGibbon % 4o 4 £ % o 76

3. AR A% #) 38 A B AL
PP BUIR B 18 P RAEAE B - IR Z R0 T IA B & & 4515 2 88 57 & B R
FE o 54w o FE I B 2R P 3% 2 Rl Y A R 1 € BP AR E 38 A B e

(DR IR

RSB EE  RFELAERESARNKE - F— > BARERE —#T20
il o SBFRARAE s PR = BB ARSI EM > B AR ey BIEEIE R B L
LAFRFE3, % > 4o Roger Pinto ~ 7° lan Brownlie ~ $'Malcolm Shaw % 4%, & 1 A4y o 8!

%~ B R BRE

76Gerald Fitzmaurice, “The Law and Procedure of the International Court of Justice, 1951-1954: General
Principles and Sources of Law”, British International law Yearbook, 1953, vol. XXX. p. 31, note 3 ;
MacGibbon, I.C., “Customary International Law and Acquiescence”, British International law Yearbook,
1957, vol. XXXIII, p. 119-121 ; Julio A. Barberis, “La prescription adquisitiva y la costumbre en el
derecho internacional”, Revue de droit international, de sciences diplomatiques et politiques, 1967, vol.
45, p. 242-243.

"7 H. La Fontaine, Pasicrisie internationale: Histoire documentaire des arbitrages internationaux, Berne,
Stampili, 1902, p. 555.

8 August W. Heffter, Das europdisehes Vékerrecht der Gegenwart 7e éd. Berlin, Schroeder, 1887, p. 36;
Le droit international de I’Europe, 4e éd. frangaise par F. Heinrich Geffcken, trad. par Jules Bergson,
Paris-Berlin, Cotillon-Miillier, 1883, p. 40,

7 Gt (effectivités) B RET R E DUREIR 52 » SRR EERFRY - 55 R, ¢ Pinto, Roger, supra note 22, p.
401 et 438.

% Tan Brownlie 585 » FFFR » MR RT—REFIIRIZRA YR 5 - Tan Brownlie, supra note
22, p. 159.

81 Shaw F Ryt B UEE S 0T Ry T AR, - 555 ¢ Shaw, supra note 1, p. 515

86
DOI:10.6814/THE.NCCU.DIP.001.2018.F09



B RRAIRERAE BRTIFELAZHXERN  ARRERLTRAER
BANRES T RARBRERBEERORE L - £ABEM RS —HORES
HARFEZ — T R¥AF PR THROHRIEFZEAL E—FFAFFRAUE
BAEFRIF B BTG 0 —F o P FAGIF o plhe s R AR My T kg
FAALE | PHTakkaBsre T AL FmE | MHhRmbEx T AL S
WME VA ABBARM T2 " R BEEERE  FF 5

EIREM SERABH T BEFmE P THRERAE > ABRGZAAL T
EHewslA

" AT ARFEFE S FHRAL AT A EEHEARBEUSNGR EATA
MAEH 0 FHEERARBEEN A LTS - F (—BEHTY ) E5F
otk o o KA EAARIE T - L BE F R AR e Y

TR RGP o 545 B AT Lauterpacht £ T Fb RAELE 2R

HERL:

o

P ECAETEFRBAVE T - B BIECE RS AT —HEFIIREE - ORFEERT—&
ERFREIEENRE  TURAS ARSI - S RARE T BEEAR I,
8 FETREAINE ~ AdEHF4%E 1 70 4 - 555 ¢ Sovereignty over Certain Frontier Land Case (Belge
v. Netherland), 1959 1.C.J. Report, p. 229.
‘The acts relied upon are largely of a routine and administrative character performed by local
officials and a consequence of the inclusion by the Netherlands of the disputed plots in its Survey,
contrary to the Boundary Convention. They are insufficient to displace Belgian sovereignty
established by that Convention.’
8 Frontier Dispute (Burkina Faso/Republic of Mali) 1.C.J. Reports 1986, p. 587. para. 63.
8 Territorial Dispute (Libyan Arab Jamahiriya v. Chad), supra note 52, p. 38, paras. 75-76.
8 Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial
Guinea intervening), supra note 52, p. 353, para. 68.
8 Frontier Dispute (Burkina Faso/Republic of Mali), supra note 84, p. 587. para. 63.
‘Where the act does not correspond to the law, where the territory which is the subject of the
dispute is effectively administered by a State other than the one possessing the legal title,
preference should be given to the holder of the title. In the event that the effectivitis does not

coexist with any legal title, it must invariably be taken into consideration.’
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"RERGHRE T AHHBBAFHRALER - REAAZR
FARE AR A TR ARIE R » R AR B UR AL 12 R R
TR AR o 8
BIFEEABEERZ R M T > BT AR EERIEGFT R A M
B TR BRI LR R AR - B R RIS NRE
Lauterpacht 4, 87 58 & 57 i 2947 F 2l 2 R A o ¥
25 LA b i BH BE 3 A R AL 2 F 5 43 5 R f5 48 » Lauterpacht ¥ Johnson % A
JEAR &€ & o Lauterpacht % X #8506 8 % » ¥R ERAREZE " HARIE
R 2R O R A A AT o AT R TRE XIF A ER 0
TRAAZLE RGN R BN RERZRR -
"R R B o TR AR IR B RS HAIRIE o B LR IR R A F3R
FAERB R EH
" %4 O 4R £ 7R ¥ Ecrehos $2 Minquiers B F A & X R F R 464 F
4% (original title) » B35 4% 435 LA ARBFH A TR - A E R oLt IE B
& EBAFZHEA o 0
HIRE—F &R
"RGRTR AR o BsRey R A BB & A Ecrehos 1 Minquiers & 2 3%
W mIEMBESE PRI FHMNRBRE o 2

8Sovereignty over Certain Frontier Land Case (Belge v. Netherland), supra note 83, pp. 230-231.
% Lauterpacht F T35 » B R BT DURE R TA EAERR I REASH T - BI& 7 #i A TrmE
HIFRIR ZH o AIE—2¢ > FMTZHR > Lauterpacht FTiE FAVRFSRISE S A A E 2
NSovereignty over Certain Frontier Land Case (Belge v. Netherland), supra note 83, pp. 230-231. &
b ERUAERAE T RERARIER I ) YR - SRR — B A st R
PRz RIEEEUS -
ol The Minquiers and Ecrehos Case, supra note 35, p. 53.
2 Ibid., p. 57.
‘What is of decisive importance, in the opinion of the Court, is not indirect presumptions deduced
from events in the Middle Ages, but the evidence which relates directly to the possession of the

Ecrehos and Minquiers groups"
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BRP RO o TRIRAEME T AR T LR B RS AIRIE - BAR BRI AT R AR 2 R
AT HERF X ERABH %5 ¢
T B g i 13 ek > WAL AR BB E AR G EREE S 2 3
SR R By FEAFRBIANA  RIA 140t b
ITAE SRR o H B4R 19 #1220 %2 K 3F 564 8% o] #F Ecrehos £ 4715 B
FHRe o F B R AR BEMTEREA N Bl EARE - £ EE
SLF » Ecrehos XA B 7 3%H - %

ERAREF > A TPHLOGBEARER 14 XA K Ecrehos 5 8 2 &
BETHARAAPHLEIRFRENFET > E—BEEMTE > FELERUE
F I — H 2B FAT BB R > RELREHEARE -

AR A % M R3E 9] B5 L - Johnson A AL — B AR ZER - PR A%
RETAZERENEEWBIFZHEN Mo RLBEED  EREETUATLH
SR EA X EIEAEA R T MBI AEREHRIFUTENIEBERERELR LR R
WHARBEAS R K T AR TERABA EERB AL ERIFAAL o B

93 The Minquiers and Ecrehos case, supra note 35, p. 67.
‘The Court further finds that British authorities during the greater part of the nineteenth century
and in the twentieth century have exercised State functions in respect of the group [Ecrehos]. The
French Government, on the other hand, has not produced evidence showing that it has any valid
title to the group. In such circumstances it must be concluded that the sovereignty over the
Ecrehos belongs to the United Kingdom."

O BN E A ZE FEHIRET R © “Where [...] the original title to a given territory cannot be proved,

effective possession will by itself suffice to establish title” (ICJ Memorial, vol. 1, p. 125, p. 102).

5 D. H. N. Johnson, ‘The Minquiers and Ecrehos Case’ The International and Comparative Law

Quarterly, Vol. 3, No. 2 (Apr., 1954), p. 208.

% The Minquiers and Ecrehos Case, supra note 35, p. 53.

7 Ibid,, p. 67.

%8 Marcelo G. Kohen, supra note 22, para. 168.
‘L affaire des Minquiers et Ecréhous est une autre affaire souvent citée en témoignage de
I"application de |’une des constructions doctrinales abordées ci-dessus. Le Royaume-Uni n’avait
invoqué la prescription acquisitive qu’a titre subsidiaire, et la Cour n’a pas trouvé que les actes
de possession britannique étaient en contradiction avec un quelconque titre frangais préalable.

En fait, la Cour a analysé le poids relatif des différents actes d’exercice des compétences
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FRGEe) > PERMBIAZE NI E EWAHARBERAGE N - EER
ERREEE  BFARA L AN FTREIRNALAALANEE AR BR EAME
BAEHZTREEEBRNWER » B — FRER AT R L R4 -

B~ BT LT LN EG LT GREE | c EREIW T RKRES
1840 £ LA AT » FHAAL EMBNHREE > KRB FHRA LM AT BE T H o
W Mk X AR AR > £ 1840 FH G B A AN ERAXRAER
{835 —F KRR A EM LG H o KRB A - 1953 F35 B 74 RIEUT
F b R EUR Z A5 RN R R G B R R HARIE 0 SIS AR S B

AXALEERILHETERBEREFHAALEHGES 20222 B8R
ATBREAENEE 2B - BT 2 A EEEGOEL BRI EBERAZ
@35 > LA Johnson 8935 K 3 » B E & oA 5~ 69 3K 3% (express acquiescence) o 104

EREATHL - B E RO B R R P R 1O B R AR
Bépz T MARIEARRA | 9F I Br oy ZR4 4 A 7 B — B R 64 R 46 AR IR

étatiques effectués par [ 'une ou [’autre des parties, pour arriver a la conclusion que les théses

britanniques devaient [’emporter.’

FIEE © TR B R R S | FIE R BIRE A ZE B - SEB1E A RIS R IR AR
1B WRREGAR R AL S AT A BUEB AT I RIS » S8 L - TARE A
TR B PRI IEE A BB 2 TR M AR T 5 FEE DU Rl B A B 0 RE A&

P Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge, supra note 37, para.
117.

100 bid., para. 274.

1017hid., para. 203.

‘The Court considers that this correspondence and its interpretation are of central importance
for determining the developing understanding of the two Parties about sovereignty over Pedra
Branca/Pulau Batu Puteh.’

102 Tbid., para. 230.
13 Frontier Dispute (Burkina Faso/Republic of Mali) supra note 84, p. 587. para. 63.
104 D, H. Johnson, supra note 65, p. 349.

‘...essence of prescription is the acquiescence, express or implied, of the one state in the adverse
possession of the other.’

19 AL RHIA BRI AR B R BB R A T - Ibid.

‘...prescription is a means of acquiring territory which is subject to the sovereignty of another
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FFBEIE DL 0 B 7 AR AR A A ] — B R e RIS AR FIARIF BB E R ML

B rmERERY " EF 0 MALRFH I ZBARTAERRS - H=

HHEEREGERLT > AL EHEBGTRR - THAERGF AR

Folbe B SRBREHBERR  EEHRERREEX KR, AR
1 HL 32 RFABIAED -

v B BRIBE S HEA
T MR RREBA
TR R AAURE | R AR R RS RREZEOER AR

AR Kl KBZAAE EHRABE G L2 A - V-2 R b
A 748 LA - 11O
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state.’
50 PR AETEEE S Marcelo Kohen /2 R4 B B 5 RS Se iR, B 4%y » TLEdHE
5 RFRCR BUA IS » BUEHEET - 5851 T 19 DR SRS 5k ~ it
B~ FIGR > B AREERIF R ©
100 38 RA— IR HAEWOABGRE F] A > BE EERRGS -
0740 T AREEZE | B DL 1953 2 E(EE BB 5818 o Sovereignty over Pedra Branca/Pulau
Batu Puteh, Middle Rocks and South Ledge, supra note 37, para. 203.
“The Court considers that this correspondence and its interpretation are of central importance

for determining the developing understanding of the two Parties about sovereignty over Pedra

Branca/Pulau Batu Puteh.’
8 40 TR T S R ) P ~ EEIZI0ER © Johnson R IREE Ry TIRER , ARBRLEE] - 3
H, : D. H. Johnson, supra note 52, p. 342.
‘The best-known international arbitration of all relating to prescription is the Island of Palmas
case.’

199 Andrea Gioia, ‘Historic Titles’, Max Planck Encyclopedia of Public International Law, 2013, para. 1.
10 Ibid.
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BN HE 4 > Yehuda Blum 32 4 » & 3k b % (effective possession) $i2 34 4% 44 Bk
3% (negative acquiescence) Bp 7T LA ax B X 4 FAR$E ; ' Andrea Gioia & ifi#s A R
B o AZEH Mk — B B S AIARIE AR A b (effectivités) - BPATAR Bl o A
BB 2 BR3% o 2 R F A ARIFEF AN — BRI REE B - 2Rt
R B > B A BIER T — R G R BT HE AR 1P E R AR5
B EAMFIRE > BEELRZRAEKBREA ELETE  BRAGEAdG 28 —Ed
SRR Bk AR IR A - M m T B HARBANRRZNFHRER
B FAT A B RATEE I » 300k~ SEYME  RAKN IR Eé sl 5
B B AR AR BRI o AR SUER I R IR 0 RS AR G 2 PR AR
JE AR FARIEAR B4R L BRAF 7 XA 8 iR 8 o

A BRRELE S M) 2 B B

AR L 23R B A ABRRA L B o AXGRAR LM ARYE — 1€
HARBEAZFRAE - £ GREE 7> BREOATARZFA T B LM
AR, VORRE EHBEE 1840 FATF R MARGE - HRRX—A " FFA
MM FZER ) TR CRGIEK > B 0 AR -

1 Marcelo G. Kohen, supra note 22, para. 115; Yehuda Blum, Historic Titles in International Law, La
Haye, M. Nijhoff, 1965, p. 99-100, 132-133 and 172-192; “Historic Rights”, “Historic Rights”, EPIL,
1984, vol. 7, p. 122-124.

12 Andrea Gioia, supra note 109, para. 2.

113 Ibid

114 Ibid

RIS o FE SRRSO B b AR R o R SRR TR R A L R
5 HUCBRRE Ry R AR A RIS A E Y (4 © 55 5 © Marcelo G. Kohen, supra note 22, para. 116.

‘...obtenue par le fait d'une possession a [ 'origine illicite doublée de I’acquiescement des
intéresses, ce dernier élément constituant la clef pour [’existence d’un titre « historique ».’
116 Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge, supra note 37,
para. 123.
17 Ibid., para. 62.
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R CERFAL - ik T i B R | PETRE AR - FEBE K 1066

F QN BRI - RASR A AR Qs — AL ASREES - HH
BAAREHA YRR A ERZH NG EB AR - G Y64 A1 B

WEBR 0 (F AR 32)

B 3-2: B BEEPIEFETHRE

ik K/ g, R -
e .j-bb

B ¥ S BT A A A R 2 R >

AR A N o

BORRIR AR B AT R

BHARZR L FFLABARAEBARTHA 2 BEEL—FAL A3 %
R¥#2ZER - ALAXRARERA— RATRMEM - KB LT EARB ) 5
b T AR SLAEARIE o ATFREBIRAZ

FRARBEIRI T AE MR AR - £ H @ B EIRE| AT

Bk T RRBEE | ERFEPERMTFARELFRARER

118 Marcelo G. Kohen, supra note 22, para. 116.
119 The Minquiers and Ecrehos Case, supra note 35, p. 53.
‘The United Kingdom Government derives the ancient title invoked by it from the conquest of
England in 1066 by William, Duke of Normandy. By this conquest England became united with
the Duchy of Normandy, including the Channel Islands...."
120 Tbid, p. 56.
PR SRR - BRT N TBBHE R~ TERISADN SRR, - TABE
ZE | o Yl Kohen FiE =7 » BEZAHEAIIEZER T REMPFHZE | - 55/ © Marcelo G. Kohen,
supra note 22, para. 176; Case Concerning the Indo-Pakistan Western Boundary (Rann of Kutch)
between India and Pakistan (1968), RSA, vol. XVII, pp. 482-486.

93
DOI:10.6814/THE.NCCU.DIP.001.2018.F09
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o mIEMERGE P FHumE o 12
2 % %% 4o Tan Brownlie » '*’Brian T. Sumner > + Florian Dupuy #2 Pierre-
Marie Dupuy ~ "B %k 45 3% % B Sreenivasa Rao » 'BpiR4E " BB B E | L
W AT R EAAIRIE o PHan R LB R RRAEESRH AL ZERRE
B G HEFIARIE 2 A4
TaEb B g A 13 paA AR A R B B AR 6 B B2 3
WRT E QNS HEARBRARINA > R A Ttz g
AT > - B 19 #1220 # %2 K30 549 55 1 # Ecrehos 4718 B
RIAE o 5% B R AR B AR TE IR 38 A #0134k B e M AARIE - £ S
ST » Ecrehos X B W #E - | BGEAE 3-3)

122 The Minquiers and Ecrehos Case, supra note 35, p. 57.

‘What is of decisive importance, in the opinion of the Court, is not indirect presumptions deduced
from events in the Middle Ages, but the evidence which relates directly to the possession of the
Ecrehos and Minquiers groups"

123 Singapore Reply, CR 2007/21, p. 44, para. 47 (Brownlie). Brownlie 17 24~ 25 F{ 25 Iz 7T LI5E
B BIAK DA B s ik ARe e 48 B AR Pa ae R Aa FEF Y £ 5 -
124 B, T. Sumner. ‘Territorial Disputes at the International Court of Justice’. Duke Law Journal, 2004
53(6), p. 1793, 1808.
125 Florian Dupuy & Pierre-Marie Dupuy, ‘A Legal Analysis of China's Historic Rights Claim in the
South China Sea’, The American Journal of International Law, Vol. 107, No. 1 (January 2013), p. 140.
126 Separate opinion of Judge ad hoc Sreenivasa Rao, Sovereignty over Pedra Branca/Pulau Batu Puteh,
Middle Rocks and South Ledge, supra note 37, pp. 149-150.
127 TygHms T ZE | A SEIIRRIL - 555, © Western Sahara, supra note 7, p. 43, para. 93
“...what must be of decisive importance . . . is not indirect inferences drawn from events in past
history but evidence directly relating to effective display of authority in Western Sahara at the
time of its colonization by Spain and in the period immediately preceding that time.’
128 The Minquiers and Ecrehos case, supra note 35, p. 67.

‘The Court further finds that British authorities during the greater part of the nineteenth century
and in the twentieth century have exercised State functions in respect of the group [Ecrehos]. The
French Government, on the other hand, has not produced evidence showing that it has any valid

title to the group. In such circumstances it must be concluded that the sovereignty over the
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% 48 /55 i de i W51
ERKE &%L:Mﬁﬁg&fﬁiﬁﬁﬁtﬁ SR R A HCEIRR R

ERRE B #&%&*ﬁﬁ%}; C BB MAIR PR 3R g RS AR

B RIR  AEH BATEE -

HHE' GEEE P BREEREXBHRLMEFRAE  AHBZA
"B A AIRAE | (historic title) - '*Bp AKX A(Orang Laut) £ 535 &4 B 18 7% By 84
B BEATALSHEREE e N R A UAREBZ TR0 FHE
RN T VTEZ A 9 LA H NGB EE AR FEMERFZ ER
BUEmH ok g Xt s
"EEARE T HMA LR R GE LSRR K o RIRBA LT
Bz atiE RAILOSH A G THRAENE  # > SLHE/MNE
ey b o E - BbeL S ams - ZHhatTE8 DO F TR RBEARK
HURZRB > TURRARLT “HEAlPFRETALEM (FF7
RZE ) o BUAIRER 0 R ERE (tAtey ) Hak s
FHRAEHARIE -
I BHIT LA BpEATAE EAE X AR > # 2R RBERANRE
RABRAEBME (ARER ) 8% LTUBIFEM - PERE Y > g

Ecrehos belongs to the United Kingdom."
129 Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge, supra note 37,
para. 123.
130 Ibid., para. 70.
131 Ibid., para. 56.
132 Ibid,, para. 62.
133 5EBEs [ T A EHTE b ZE | BE% o 555 ¢ Island of Palmas Case supra note 28, p. 855.
134 Ibid., paras. 68-69. [FAGHEF (orignal title)FEr [ [5G & -

1 B RHFIROEZ B -
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R AR 48 T ¥ ok 78 RBUR 2/ B e fs T4 e b g RIARIE LR 45
WARIE ( BLHARE ) REEABRBEAL -

"B E  XFARHNE S MARBZRE N AEFE o B EHEAREL
FRARGHARE  SEA T &L | -

MEmT > PEMEARFEIFHEFARAR  EE2RAFABINFRELITH
BEDEGER  RERAGEA R ZERFZER  RBHEEHEERE - 1
RTRAERDBEAHR K - £BEL > LAAEGRABREELEFRAE  ME
TR A FRARBZFERIE L EBAFA L EMZTREM - ik > B HARE
BETHAXAREEN  ERBELES > FEAHNNLERAREZER » B
CHBBRE  BAZHERAREFER " B ARE 44K -

PR K

=102

AL & R

T oORR O RRERM

136 Tbid., para. 276.
...a convergent evolution of the positions of the Parties regarding title to Pedra Branca/Pulau
Batu Puteh.’
137 Ibid., para. 290.
‘Since Middle Rocks should be understood to have had the same legal status as Pedra
Branca/Pulau Batu Puteh as far as the ancient origi- nal title held by the Sultan of Johor was
concerned, and since the par- ticular circumstances which have come to effect the passing of title
to Pedra Branca/Pulau Batu Puteh to Singapore do not apply to this mari- time feature, original
title to Middle Rocks should remain with Malaysia as the successor to the Sultan of Johor, unless
proven otherwise, which the Court finds Singapore has not done.’
138Surya Prakash Sharma, supra note 12, p. 171.
13%Marcelo Kohen, ‘Original Title in the Light of the ICJ Judgment on Sovereignty over Pedra Branca /
Pulau Batu Puteh, Middle Rocks and South Ledge’ Journal of the History of International Law, 2013,
Vol.15(2), p. 149.
“In order to avoid confusion, and to avoid treating an original non-adversarial title together with

prescriptive ones, it is preferable not to equate original title with the expression 'historic title'.”’
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B EEEIEH A CIERERE T 2 LA 52 % Charles de Visscher Ff &
$ ey A BT 2 323 o 1O 2 AT - LR A de Visscher & B A#FE 0 B KRR
RZFEHNREF - AN —F @R - B LFE &L AR IE(ttle) - F
FT T OARBI 2 B AR AEE > AR YEA RO B L
B 91 st AR B E R A M B CAEERAHARRNBELEEMAE L
TR EAHARIE - " CPRERF I EET TR RE s ARE AR Y FEE—
ZREABRSERE S YRS EARBEANE - AR FEZ -
de Visscher 2 E R RiR » B g AL S8 T KA %
TR AR B R A A e s BIUTHTFRZEI R
TR —RORA BN TR ED - R L FEEME X T AT R

BER- ;¥
de Visscher ##PAE — B2 R A » HER A FALLE 5k 2 IRk e948 L RAF
FRZyBEFR LM ke s By B2 AL  ATHLEEER

O RS A » BN Sw ATARRVER SR TR N L HUS - B E R - 55
Robert Y. Jennings, supra note 1, p. 4; Charles De Visscher, supra note 1, p. 200.

4 BIAOALE 2002 4 IR R SR O SR 2 B EUE I SR A T 0 SREFIGRRILL TR SR (E R
L — 0 35 R ¢ Case concerning the Land and Maritime Boundary between Cameroon and Nigeria

(Cameroon v. Nigeria: Equatorial Guinea intervening) supra note 52.

142 Marcelo Kohen, supra note 22, paras. 113-114;

143 ibid.

144 Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial

Guinea intervening), supra note 52, para. 65.

195 Fisheries case (United Kingdom v. Norway) Judgement of December 18th, 1951: L.C. J. Report 1951,

p.138.
“Norway has been in a position to argue without any contradiction that neither the
promulgation of her delimitation Decrees in 1869 and in 1889, nor their application, gave rise
to any opposition on the part of foreign States. Since, moreover, these Decrees constitute, as has
been shown above, the application of a well-defined and uniform system, it is indeed this system
itself which would reap the benefit of general toleration, the basis of an historical consolidation

which would make it enforceable as against au States.

146Robert Y. Jennings, supra note 1, p. 416.
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FHooWRT kb #mT B eHA | (historic title) L B EE & 7] » kA F AP
BERABERATEBRLOALIIE S R - YE R R % 248 L IIFFH KRR
REER B BEER BB EER LT BRER LR » HEEMER
BRI AR R fT 4R BAFAA £~ B e A48 £ 508 & o fo 2 4R
LB -
de Visscher /£ L Z4F ( B AR ARE ) —Z F > kot BBy IEH -
"B EAT A B AEE R XA R A RGA G - B
BTRIHANZEAARR AT AANEY - T —ERBFH AL EKET
F . LR A% B 3R #K A& B B (the principle of quieta non movere) » Bp ¥ & |
B 52 M B4 T o AR S R T B Rt ERZ L BF
K AR RALBAT S ekt FEAEH LN EZMN - %
BAREAIME R ARG A (A ) Kt > R T X B R A TAL - Bk
B2 AN B G R T RARK ARS8 0 B R AR (title) &
FER - 0
B3k X B AAH LA o Georg Schwarzenberger $t " £ B | E— R 4%
WEA T o F— 0 FERMEER ;B TR L XA AFARIE(title) — B 46 52 2R
ARG FERERE LT AR - F— T h%k > ERBAH o8 U HARE R
G hBHY > BEREELRATHRE: $= > —EHARERSAH# > B ZwE

147 Surya Prakash Sharma, supra note 12, p. 167.

148 Tbid., p. 168.

149 Ibid., p. 172.

10 De Visscher 7 B il » RIEREGE HERGRHILAL b THGR, A8 - (R Ryis — 2o AR & DA

X » EH F, © Charles De Visscher, supra note 1, p. 209, p. 225, note 2.
‘Le long usage établi, qui en est le fondement, ne fait que traduire un ensemble d’intéréts et de
relations qui tendent par eux-mémes a rattacher un territoire ou un espace maritime a un Etat
déterminé. Ce sont ces intéréts et relations, variables d 'une espéce a une autre, et non
[’écoulement d’une periode préfixe, d’ailleurs inconnue en droit international, qui sont pris
directement en considération par le juge pour apprécier in concreto l’existence ou la non-

existence d’une consolidation par titres historiques’
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5w BRI - KRB FFHEARIE R E - PID. H. N. Johnson A #f
R R EAE AR ERE A - Br iR 4548 JE 2 38 3% (corresponding circumstances)
B M 2B GIEE OSMLIRATAAEMLE A EAALE RH®
B —4A L2 AR FH ETK

A B EE I BRI A

S

By EREGERAVALBG B2 (—)—BAEER—SRAL BF
R 3 e » B X RBRIKE > RAEHN AL ZZHAREER ; ()
EHATENREZRE BGANAELZHE » UREBEFZERGALAETE - &Kk
T £RTFEERY  KRABLEEFZ— -

BERFETLEAAARA RO EELE A HARIEGRE - FAs ™ Ep
B oA e d] (A ) BBKAEAE LBRIFZ TR -

% AR

JEEED] IR AR T HPAER | BRARSRAALFN > LR
BER - DR ARERANEFEA A LBFER LT ERE RS R -
B AL EA IR L EER  AEEHAERLT sb—Hhut b it
BREEZE  PRIREREFTEEHR EMAL A flloFHRALOLETRE

g
CHEBER  HEIEARE EAF IR E—EhuERE LR o

151 Georg Schwarzenberger. "Title to Territory: Response to a Challenge." The American Journal of
International Law, Vol. 51, No. 2 (Apr., 1957), p. 308; p. 310.

152 D. H. N. Johnson. "Consolidation as a Root of Title in International Law." The Cambridge Law
Journal, 1955, 13(2). pp. 223-224.

153 A. Munkman, “Adjudication and Adjustment — International Judicial Decision and the Settlement of
Territorial and Boundary Disputes”, British International law Yearbook, 1972-73, t. XL VI, p. 104

154 Marcelo G. Kohen, supra note 22, para. 100.

5SMunkman EJ#¢ L RfE > 55/ © A. Munkman, supra note 153, p. 104.
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EERZEAL  ERSBEHRRRAN B2 T AEEEFERE  F &
BRANBERAT B EE | MEABZRAESL LR ARHE-FENEE T X
175 R A RCPE o F R S 0 O3 BRI R R AR L BUT 2 b e

"R RAARAN B RE L FRE R ERIEED  ARWAER
B FRBIIORABE| R0 ILE A E e BRTETFRZIIR
o (B ) EREATEER BB L BN LR ET  ANE
FEEEZTUHAMARER - 23REED - BLEEMMA » #R%
FIERPAE L F 3 o HRFEETRE ML LR E H K (quieta non
movere) R A[AB R - EZIRABAR L EEARELF R > FRERREBRRX T T
REIGAEIBIF T K BB EEER > AT RIWEER 2 HRNE
S EE—F > 7 APAEGIN R GRARR o TR R RAL A AR BRI
ZUEE SR

wEmT  BEEEERTHETHRTARAL IR T HLIEFF R B
B Bl R R > AN AR RRENRREEES - BAKRAIE
B HMREHELZ -

156 Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial
Guinea intervening), supra note 52, para. 64.

157 Ibid., para. 65.
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£V E BRIRELA U

T &2 | (effectivités, effectiveness)—33) » P8@LAe s — 4 b 3, 15997 &
RAPBREERZ R A —FHRI AL MRA IR —RALIURL LA
DX EFERE; O TRANBREAALFME T 0 ThEET T %A | (possession)
" 42%]  (controle) " 45 # | (occupation) - 'liE AMEFEFHMAL " Fuk &
FAaig o 10

Raos T EA(FHRAL)Z EMHE4TA | (act A titre de souverain) > 'S Bpg
- B —RALITEERERZLBREITA Y HEMXRRANERE D 040147

158 JESCHI P (effectivités) BiL S HY (effectiveness) /& 758 AH I MBI TFRER] © A SR R E A58
A - N R T ARV AR RS - HBSTRRA (5 A effectivités —3d] » ZEhY effectivités
Ay ElEE - A SR EAE TAEREE ) - TERIEES .~ TERME, FEA 0 H
Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua v.
Honduras), supra note 52, p. 659; 174 » (HIFARFEFRBEEE LR IEL —IBIRES
ARGOEEA S %) BIDEERSEREOERM TR LR » 2012 4 5 Eieh > "r
T B EBTRE T, o UREEEER) - 55811 2011 428 > H 13-20 ; HJHIE » [
AR BRI REIRE LR © DURR R H L FR B R0 ) BOLEEREAS R
% > 2011 4F > 5F 40 555 2 H > 843-876 H
159 Hiroshi Taki, ‘Effectiveness’ Max Planck Encyclopedia of Public International Law, February 2013,
para. 1.
160 Thid.
161 Singapore Reply, supra note 123, para. 46.
‘The older sources sometimes refer to “occupation” or “effective occupation”. The modern

Judicial usages are primarily “possession” or a predominant pattern of effectivités.’
162 Marcelo Kohen, Chapitre premier: La notion de possession contestée, supra note 22, para. 5
163 Marcelo Kohen, "Original Title in the Light of the ICJ Judgment on Sovereignty over Pedra
Branca/Pulau Batu Puteh, Middle Rocks and South Ledge.” supra note 139, p. 153.
164 Marcelo Kohen, “La relation titres/effectivités dans la jurisprudence récente de la Cour international

de Justice (2004-2012)”, in D. Alland et al. (eds), Unité et diversité du droit international. Ecrits en
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B Bk EATA ISR BERRME LR R I HUSH A
FEMAMER OB BMBRARRI S FmE T AN FT AN, > RLA
BN EIERRE T ATEEMA LR - LA RREETRAEA HIEH N

AT A2 B H 2 BN H R &R 140 Waldock Bp32 2 :
rm%%ﬁ&%%@mmemmw,W%%m%mMmmw’&E%i
2R TR H Y 2N EAB R o LB AR T e & X HEARE -

T RAEETARRCEMNEET | ARAMBEREAT (Fmz ) —FT A
FHRALLEBB T EMERNGTE - YESUET 0 BT RIZAAMERE
LA 3EATA  wBATRAIEEFH LN RBRATHEETA » ORI EHEH
TG > BAFE b A ~ e sk M > MEGEA  BFHE HFT 0 EILH
BAkAE > ERGWA MBS WA TEREZE Y B R R Ga > BE
M FERE . B Btk RREMER > BRTH  BEHF R A

I’honneur du Professeur Pierre-Marie Dupuy, Leiden, M. Nijhoff, 2014, p. 600.
165 Territorial and Maritime Dispute (Nicaragua v. Colombia), Judgment, I.C.J. Reports 2012, para. 80.
‘The Court recalls that acts and activities considered to be performed a titre de souverain are in
particular, but not limited to, legislative acts or acts of administrative control, acts relating to the
application and enforcement of criminal or civil law, acts regulating immigration, acts regulating
fishing and other economic activities, naval patrols as well as search and rescue operations’.
166 Case Concerning the Indo-Pakistan Western Boundary (Rann of Kutch) between India and Pakistan,
supra note 121, para. 501.
“The rights and duties which by law and custom are inherent in, and characteristic of,
sovereignty present considerable variations in different circumstances according to time and
place, and in the context of various political systems.”
167 Ahmed Abou-El-Wafa, “Deuxiéme partie. La CIJ et les problémes concernant les différends
frontaliers terrestres ”, Les Différends Internationaux Concernant Les Frontieres Terrestres Dans La
Jurisprudence De La Cour Internationale de Justice, in Collected Courses of the Hague Academy of
International Law, 2010, p. 511.
168Claud Humphrey Meredith Waldock, "Disputed Sovereignty in the Falkland Islands Dependencies."
British International Law Yearbook, 25, 1948. p. 317.
169 Malcolm N Shaw, “Title, Control, and Closure? The Experience of the Eritrea— Ethiopia Boundary
Commission” International and Comparative Law Quarterly, 2007, 56, pp. 779-780; Eritrea—Ethiopia

Boundary Commission Award, para 3.16.
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£ AEE > FRIEE > RTREHT - A& d " RE FEFHAF | (the British
Military Administration)f£ 1941-1952 F3REC 43677 M B 32 4T B » LA RIG I3k 5L
JE o~ 3T BUR B4 AR o
BREFBERASARZEELAL  ATHBRARAROERIR - LAY BRI
Bokm o D Fuk  —FARGEESEFRALETREAGEETA ? HMN
TP RABAET HEERFME P AT
T E R A ) B FA A 2 OE 2k A AR (titres
juridiques) B - A 2otk ZATHR F 4R Bl 093 HR - A AR R Fom A L £
LY
{2 L3l % & R & Abou-El-Wafa i » 438 4 F35 H $Hn$FmaL » &35
& FF E(de facto) &, & /&4 £ (de jure) & A A & 5% 4T 4 ( manifestations pratiques)
MY RBRA TR AN FHRALZ LiTh -
"HHE AR RTREERER LN AR R A EFHRALZ
b PP RMERBEZEG T HEFENHEREEHTFE L | (Sovereignty
over Pulau Ligitan and Pulau Sipadan) ¥ » & M8y € &4 B8 2 E G PR F3
K& B R T E. Lauterpacht 38 4 T A 20t & T SUF BB F ey B4 prdh s - &
SR M FOT B A (In)F3RAR A9 0 & T Bl X7 (in relation to) $ 3R 48 L 4
R 17 R KEP R 8 Pellet #3735 18 € £ @ 9 5% » M E. Lauterpacht #f7
Pellet &9 4k3F 4 A T = JE

170 Eritrea—Ethiopia Boundary Commission Award, paras 4.65,4.74, 4.80, 4.88, 5.92-5.95, and 6.25—
6.32.
7V CIJ Mémoires, Frontiére terrestre et maritime entre le Cameroun et le Nigéria, mémoire du
Cameroun, p. 179, par. 3.89.
172 Ahmed Abou-El-Wafa, “Deuxiéme partie. La CIJ et les problémes concernant les différends
frontaliers terrestres ”, supra note 167, p. 512.
173 CIJ Mémoires, Souveraineté sur Pulau Ligitan et Pulau Sipadan (Indonésie/Malaisie), CR 2002/3, Sir
E. Lauterpacht (Malaysia), p. 14, par. 7.
“Effectivités consist of conduct attributable to a State which evidences its authority in, or in

relation to, the disputed territory.”

174 Ibid., p. 22, par. 2
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Tzl “27”” (inrelation to)—33) » Z AR T 3L G0 EEE
Z PR AE - T ERRI A 3 B BUF 2 7 (in respect of) B B €& 4TAE
BEHEe o | “2#" (Inrespect of) R %% “fr-2 1" (on) o TR
FATARLEMBE LA ARFREERE  RETURBA MM -
it £ BRREA T &MY Kohen 7324 T A (-8 ) Brsk
#% (‘maitrise ) $348 L6947 A | o TOBUE AROR IRAMT BOR A R AR w38
H——ELE-ERARHOAE BEEDAFEAFRALLER > ARZAL
BENITHERTEREHAGER > ARTREMAR " A2 | > BB ART U
tbBmEk42Fey " #E4EH | (Constructive Possession) 178
ek mE » AXHE% Lauterpacht #2 Kohen g930.7% » & T At | — @R e
HTRARERTFAFRALIEIHEIENTA > FTATULEFHREALZ L &
LA AA L o

AN Fathey 24

175 Ibid., p. 48, par. 6

176 Marcelo Kohen, “La relation titres/effectivités dans le contentieux territorial a la lumiére de la

jurisprudence récente” RGDIP, tome 108, 2004/3, p. 562.

177 Kohen 7357125074 - 55 R Marcelo G. Kohen, supra note 47, para. 21 A5HHI{T R AIREE K 2%

B EH IR FeEE T 0 55K ¢ Legal Status of Eastern Greenland, supra note 28, p. 63.
‘...the expeditions may have been organized by non- official institutions, the occasions on which
the Godthaab, a vessel belonging to the State and placed at one time under the command of a
naval officer, was sent to the East coast on inspection duty, the issue of permits by the Danish
authorities, under regulations issued in 1930, to percons visiting the eastern coast of Greenland,
show to a sufficient extent-even when separated from the history of the preceding periods-the two
elements necessary to establish a valid title to sovereignty, namely : the intention and will to
exercise such sovereignty and the manifestation of State activity.’

178 See also: Henry C. Black, Black’s Law Dictionary, 5e éd. St. Paul (Minn.), West Publishing, 1979,

vol. IL, p. 855.
“Possession not actual but assumed to exist, where one claims to hold by virtue of some title,
without having the actual occupancy, as, where the owner of a tract of land, regularly laid out, is

in possession of a part, he is constructively in possession of the whole.”
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AEAEAR L F 30 ¥ A kTR R T L MANRIE - SRR A G B AT IEE
2o

6

.—-—\,G'/%
" #eA #) EE  (animus possidend)Bp E# E 4 - F5 3 B & T HAF A FRAR

T PEHEONELS c ARRALFRTY  —THRAEAFREALEIHEFNE
BAMEERY o LELEEMFRE P PREIET
"B IEHA AL HRE T R X B A BN ER
(animus occupandi)$1 & & L 44 (prise de possession) | '8
HHET o FBREA R KRS F L F IR (The Polynesian) £ » B ~ 9
TORBHN LA B R GET EHGEE o Y
T RAHER BT P ERTEAT
T EEBFEITRIAZERA - —BERERERAAN A EZ
ATH RF ARG o B3R5 4 > MARNFER T EHEER - LBEFS

179 Sanchez Rodriguez et Luis Ignacio, ‘Chapitre 111 L occupation Suivie de L’exercice Pacifique et
Continu Des Fonctions D’état Comme Mode D’acquisition Du Titre Sur Un Territoire,” Collected
Courses of the Hague Academy of International Law, 1997. p. 253.
180 Affaire de l'ile de Clipperton (Mexique contre France), supra note 29, p. 1110.
‘1l est hors de doute que par un usage immémorial ayant force de loi juridique, outre animus
occupandi, la prise de possession matérielle et non fictive est une condition nécessaire de
l'occupation.’

181 Tbid,, p. 1108.
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WMAAEM  FRAERFITANEBRREE  UAXEREETTH - AT
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ERBAGY  BREATIAHEALEIRZIEER  TUABRRES &
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=8k
Rtk BB A% BP1EA T 45 H 2474 | (corpus possessionis ) -
XHETERN - BHEMHR AR ZZEETHERTABRLIEG A L RETEH 4R
o —mETARA-BRAHNFRALTERRIE £ BRbEEFFHE
P RIREATR
" kIR ERA VT AR A 1E A 24 4 4T A (performed a titre de souverain)
BIAT B A RES) » 53] B ARRA AT SLIEAT & ~ ATEE 5]~ B $13
ITRESRFE RE RBEBR > THH AL b E8  BERX 4 F

mEE - Y

182 [egal Status of Eastern Greenland, supra note 28, pp. 45-46.
‘Before proceeding to consider in detail the evidence submitted to the Court, it may be well to
state that a claim to sovereignty based not upon some particular act or title such as a treaty of
cession but merely upon continued display of authority, involves two elements each of which must
be shown to exist: the intention and will to act as sovereign, and some actual exercise or display
of such authority.’

183 Marcelo G. Kohen, supra note 4, para. 11.

134 Ibid., para. 58.

135 Sanchez Rodriguez et Luis Ignacio, ‘Chapitre 111 L’occupation Suivie De L’exercice Pacifique Et

Continu Des Fonctions D’état Comme Mode D’acquisition Du Titre Sur Un Territoire,” supra note 179,

p. 253.

136 Tbid., p. 254.

87 Territorial and Maritime Dispute (Nicaragua v. Colombia), supra note 165, para. 80.
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FL  RBE > BRAAMERTELREIRBAAEEFHRAL LY
BATER R » B eR ERATER R L BB REE - AT L 2 LEEMF
HE I F-I88F10A 178 ARATEAMELUXTLEEATEREIA LS
EAE 0B SRS B BEAE By A — 2K o AR AR R T SRR A AB AR AT
B BUAMRFELEEEHENER o P REE R T HIME A AT B oA
ZREHFSRERE U FN T GBREE P BRBEIAERE ERALA
Hy3EHE o 193 Bp B AR A(Orang Laut) 72 35 B B 85 9y a9 3845 > BRATALSH &
s M e R R AR R X R R R T SHUE R

188 Marcelo G. Kohen, supra note 4, para. 18

189 Island of Palmas Case, supra note 28, p. 857.

190 Affaire de l'ile de Clipperton (Mexique contre France), supra note 29, p. 1108.

911bid., p. 1110.

2 PR B PRARTE - R TR - [F— TR SRR AR TRER
Z o BHIEE ~ B B ARSI 2 AE4E » 5 ¢ Case Concerning the Indo-Pakistan Western
Boundary (Rann of Kutch) between India and Pakistan, supra note 121, para. 501; Sovereignty over
Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge, supra note 37, para. 61; H#r¥E :

Island of Palmas Case, supra note 28, p. 867; Legal Status of Eastern Greenland, supra note 28, p. 46; /&

AT R » 555 © Ibid, para. 62.
193 Ibid., para. 79.

‘With regard to Singapore’s assertion about the existence of a “traditional Malay concept of
sovereignty” based on control over people rather than on control over territory, the Court
observes that sovereignty comprises both elements, personal and territorial. In any event, it need
not deal with this matter any further as the Court has already found that Johor had territorial
sovereignty over Pedra Branca/Pulau Batu Puteh (see paragraph 69 above), and has found
confirmation of this title in the Sultan of Johor’s exercise of authority over the Orang Laut,
who inhabited or visited the islands in the Straits of Singapore, including Pedra Branca/Pulau
Batu Puteh.’

194 Ibid., para. 70.
195 Ibid., para. 56.
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B 1840 SF AT » FHALIHM AR A BNEREE - 3 —F T THERE
SEEG % PASAR AT B IR o 1T

) & L 5] Ah Mk B AR AR B R R R R B 0y oL B AR > PSR R) B F
RABAMK - FR—BAXTAHFETAI — N Ame TRATREMS - 277
A FHAALEME  ZED LB EFR RS Z B & - T AR 80k
WA ALER  SHRZEEHTERATHEELEBEEALTREEAL
Wiz » —RUTAHAERTEAFHRALEIHGETL  EERAFHAA L LITHE
B A 2 FE - BB R ERE LRFAALEM - AR AR RZR
B RAFEKMRENE AR L2 Bey—— AR AHAT - Fmh @
T BRI TUREAKE

VAR OMEAR By AR L 5T B R R TR R B L ARE A RH—— &
WAL B L AKERAERT 0 AT REHBRA -

EFEOEBT - o T WMBEBMEFRE  F o FRERA

Cee B BE R E E ( BEY XEQ ) o BILTEHN 1677 FE2H
HBR > BE R BRERARF BEFEQHER - 20

196]bid., para. 117.

17 Kohen 53 K tL 28 J TR EaHy EREBS: > TiE BB R A E B B Al RS 8 R —
#E o 5% F,  Marcelo Kohen, "Original Title in the Light of the ICJ Judgment on Sovereignty over Pedra
Branca/Pulau Batu Puteh, Middle Rocks and South Ledge” supra note 139, p. 158.

198 Marcelo G. Kohen, supra note 22, para. 195; lan Brownlie, supra note 22, p. 159; Roger Pinto, supra

note 22, p. 401, 438; Marcelo G. Kohen, Mamadou Hébié, supra note 8, para. 15. {i/5 (possession) g &5
HR AU AR TR =J70VRE R » B2 N BIIRE 2 BB - BUEFTE F0IE AR
VAT IS TEE -

I e TR RS I L b FE LEATTE R ERSE - RIPERERER - 55
5, ¢ Island of Palmas Case, supra note 28, p. 869.

200 Island of Palmas Case,supra note 28, p. 869.
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T REBEBEEE Vo AR HAAREEANKBAGA IR ZITH—
—AHEBIUTHAE R VAN ERZ AR ——AREAMSRXEET (&
i ) g HEB4EA | ( possédés par I Angleterre ) o 202

HEGF S EGLIEFES LR L Bl " GBEBEE | P EREAT

TEELEBET  SHAEMO BB RS SRR A EHE
ATA > EMTRAEBEERE BN R EENKD T2 JLEKRT
(E ERAAEMCBAREZIT AR KA B - 20
£ DERFmE ¥ RRET
"R OB ATIRAE G A RO R A 1R TE R A M AR EOT Fam T X
Rl 7742 Bk & #) 3% (implicit agreement) 8, & 2R 38+ o ) 20

LT EHEEFFRE P TR ERAAFREEZ EH L RARN
A3 5 2R/ R v N7 Roncador » Quitasuefio YA & Serrana 4 & i gh #4103k &
R EFRMEA] » 00K R A R Aok I\ 69 HE 3 3 I K 2 (recognition)SF 44y bb 2R E A - 2
TR Xt By AT I £ 5k - TR TR AR o

FER B NS EHR R A Z M8y T B b MR F FE | 0 KR
B

"EEBAT R SR ERL AR EITANETEAEEE
Z v B & A AR A R (modest) 37 B & 49 HE m & T o 200 TR R R Au
BN Kot B AR 2 R A R AT By - BRI e Y

201 The Minquiers and Ecrehos Case, supra note 35, p. 65.

202 1bid,, p. 71.

203 Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge, supra note 37,
para. 121.

204 Frontier Dispute (Burkina Faso/Niger), Judgment, 1.C.J. Reports 2013, para. 109.

205 Territorial and Maritime Dispute (Nicaragua v. Colombia), supra note 165, para. 85.

206 Ibid., para. 86.

207 Ibid., para. 90.

208 Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua
v. Honduras), supra note 52, para. 208.

209 Ibid.
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LR EIRIRAF O — I E A AR EH R R 0 LRSS F
WA SN — H IR B BB PRI R R T BRI — 3 o sboh o KA
LB WA MEABRRAALFRZAE U BALIRE T X0 LERL
b B BEMEA PR T XAERTRHATHE S -

—BEX A AT R ILAR L E M AR (title) » BUARN KA 2 BH A4
ZATR B IN—H AT CEBEIMARIE > O R RAEE I 0 F—HER > & 55
— A AR R S AEFIARIE - ARJE A BT SR A M AIRIE 5 B REHEN
EAI— X AT LRI MARIE > R T AN BF R LEEIHEARIE
- FEABEBRSZEE > MARZILK » FTrethm EHEH -

—  RAT R ARIE—F A R AARIE

AL FME T > - H A REEEE A2 B — R
WB——BWm A AR R E 2V ARNE SRR T A E A AR -

(BB BHFHRE)  TURBRRIMPRT AMEL 2L R FonEy
R T R do ( ARTRR A4 ) (The Treaty of Munster) SA & ( & 45 %) X Fv
#) ) (Treaty of Utrecht) » 2133 £ 30,18 sb Ak ) Sk iE s &6 3h - A BVEA BE T £ 3¢
EEZMANGEAR > L RERIBEE GO FTH FRALEH - U RE

219 Marcelo G. Kohen, Mamadou Hébié, supra note 8, para. 36.
To summarize, in a territorial dispute, the legal value of effectivités is to be assessed according
to the existence or not of a legal title.’

M EOEE R EE B =T T U R e b R R T B A R S M — AR RIS

S F FEM T © e SR E BRM R VEEE TR o | 35 ¢ Western Sahara, Advisory
Opinion, supra note 7, p. 39, para. 79. H Kohen B Sumner {2 /F BT 28RS T » f2H—HE0 R
fi# » 25, Marcelo G. Kohen. Chapitre II. De 1’établissement de la souveraineté territoriale en général.
supra note 4; para. 51. para. 240; B. T. Sumner, supra note 124, pp. 1803; 1811-1812.
212 Island of Palmas Case, supra note 28, p. 837.
213 Ibid., pp. 846-850.
MEEE L ERER S SRR EED R EE 5% -
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FEHEEET EMITEARKDBEARTALTE R ZRE PR FHEAY
R A% F AR 5 — 4% (as good as a title) o 21

F 2012 SRy R Amb NE itk B2 ey T B R L FmE b kIR E
GhE BT MY 1928 F2 454 BABRIBOREERTEZER L
REBRBEAER  BRAAHBZERFTCE R KAESF AN BRI
RAEMGEBH > 3B EMATR OB AR EHRE - 218

B RAT ARG AEARBEOE NP - kIR0 & S ARAE 69 B FAT A AR
RERBZAZELBE LR ploziTiR2e " af-EE P BREZRAERY
BAA(Orang Laut)fe 535 B B 8 3 S LB B 5 ety » VAL T L E LR
EHRE T ZRTAAMELUXETRGEEATEAFAZEEMZITA 2

HBHEFERLY > AA MRS EFIRIE » £ F R ETEREEEZH R
LM T R ELEBRMFRE L PAA T L b (occupation) ; 2L T by @R
B E " Ao 48R T £ A A  (continuous and peaceful display of
territorial sovereignty) : **f£ " GHEEHE | ¥ - HREEHZ A T B L HARGE
(historic title) » 2>k FR BIF5 2 & T R4sH#] | (original title) - **EKAAZHEF X
T AABRARTERE HEFEL > BEHHERE > BLayuKAp 25

25 Island of Palmas Case, supra note 28, p. 869.
“... the acquiescence of Spain in the situation created after 1677 would deprive her and her
successors of the possibility of still invoking conventional rights at the present time.’
216 Ibid., p. 839.
27 Territorial and Maritime Dispute (Nicaragua v. Colombia), supra note 165, p. 649.
1% 1bid., p. 652. fEEHEEFE T B 2 SRR AL 2R - BRI 2 ARl - FE
ThEHVEE » %503 ERTELE > BREY » 55 1 Memorial of the Republic of Singapore, I.C.J. Reports
2004, pp. 146-147.
29 Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge, supra note 37,
para. 70.
220 Affaire de l'ile de Clipperton (Mexique contre France), supra note 29, p. 1108, p. 1110.
21bid., p. 1110.
222 Island of Palmas Case, supra note 28, p. 839.
223 Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge, supra note 37,
para. 123.
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FAIMEF— RO FHEFT ZABMERELTHBEN A GEN - DX F
WMEF PRI ZABMEREEALR —FRHN > EAREBLEIFEEHALSL
DB B R | o PUEIETRARIRAR A 00 R A A 2B BT B RS H AR

WS R A —AFR T AR R S RS 4 - 2
AEHENT » AEBBETTREITRIZA AN EHEAY R - PR &
FERV A IR —HLFM A — H PHBANEATEAFHRALIEHNETE  ES

224 Ibid., para. 75.
‘Given the above, the Court finds that the nature and degree of the Sultan of Johor’s authority
exercised over the Orang Laut who inhabited the islands in the Straits of Singapore, and who
made this maritime area their habitat, confirms the ancient original title of the Sultanate of Johor
to those islands, including Pedra Branca/Pulau Batu Puteh.’

22Marcelo G. Kohen, supra note 4, para. 253.
BIEE - TEEERNCRS R T RS IR it e SRS o RS B R R — R SE
R ARBIHE L - HBIEEZ EL B AT - B REREEDIHRER R - PImig Ll -
FERRASE HEIZ AT > W72 PR TR LT E SN B G L - SARUEEEER
DU AR SRS AR MBI B 2R R AR LR -

75 Kohen X FFIMMERL " ARUEA BEUSHEARE 21 AR ) Z30% - SEIRAR: 2 305

"5 HEEMERLFERERIREE | ZSUEETIENY > 555 ¢ Case concerning the Land, Island and

Maritime Frontier Dispute, supra note 36, para. 344.
‘The Court in that case did not however simply disregard the ancient titles, and decide on a basis
of more recent display of sovereignty. It took care to observe that in view of the alleged titles, ...it
was not assimilating the islands to terra nullius, but examining evidence of possession as
confirmatory of title.’

228The Minquiers and Ecrehos Case, supra note 35, p. 53.

227 Marcelo G. Kohen, supra note 4, para. 253.

228 The Minquiers and Ecrehos case, supra note 35, p. 67; {F " BAR[ER &AL | o » HEOAREET ¢

TERE S HIE L E RS > CAREMEE W EAEER Y T IRGRATT « AFEZ —RERIZ R
Fo o A 1931 T AT FiREIEER T - 15 1921 FRTE AR PRECE T AR

ME o | 35K Legal Status of Eastern Greenland, supra note 28, p. 46 : {EE[IFE BB IH >~ [y T -F
Hp#ze | hFor © TSI R ETIRHE FIRAVAEERSE | 555 1 Case Concerning
the Indo-Pakistan Western Boundary (Rann of Kutch) between India and Pakistan, supra note 121, p.

528; Marcelo G. Kohen, supra note 22, para. 168.

‘L’affaire des Minquiers et Ecréhous est une autre affaire souvent citée en témoignage de

112
DOI:10.6814/THE.NCCU.DIP.001.2018.F09



2EBAHBENT RETA AR BREFHLREANMAIHZAT - AR
BEBATAEXIR - MAEWEF AT » THXEHTAHRLEHER" FE2H
e EHES 0 RERRKF UK ART - E—BEMH > BT Ll sk
HEE 4 FN T BEARNTALERE > BRLEAEHF SR B4
WL BARZBARIE - HOERAAREZF RGO MMM EER E

Moo 2204k 4R E B G BIRE R G 0 S RE T Z A R R R

s o0 230

I"application de |’'une des constructions doctrinales abordées ci-dessus. Le Royaume-Uni n’avait
invoqué la prescription acquisitive qu’a titre subsidiaire, et la Cour n’a pas trouvé que les actes
de possession britannique étaient en contradiction avec un quelconque titre frangais préalable.
En fait, la Cour a analysé le poids relatif des différents actes d’exercice des compétences
étatiques effectués par ['une ou [’autre des parties, pour arriver a la conclusion que les theses
britanniques devaient [ ’'emporter.’
FIEE © JRIEE B R S | IR RHe i BIEE B ZE B SRR A ZE FAEIF R R R O HERIR
1B R EIEBEA S R B S AT R BUAB e A L AR S - BE L - TARE L
3T A B PRI A (R BR SR AT Ry A 9 8 DA RS M A s 6 E R 455

229 Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia), supra note 52, para. 108.

20 1bid., para.134. JEBES [ " RISPEREMAIZE - FORKIELE EREIT IRV IS E RS -
‘It is impossible to read the records of the decisions in cases as to territorial sovereignty without
observing that in many cases the tribunal has been satisfied with very little in the way of the
actual exercise of sovereign rights, provided that the other State could not make out a superior
claim. This is particularly true in the case of claims to sovereignty over areas in thinly populated

or unsettled countries.” (P.C.1.J., Series AIB, No. 53, pp. 45-46.) °
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BRI BAAEFM T E T BIRRBEGY  BARARERT L& EILHA
ARAE AT AE AR - B A LRE T BHEOEHBRFERESR - (F
RLE 3-4)

3-4 1 A A M ARAE

. AN
IRES /5P .
EERE 1K 3A EEH B RS S ABEHRIEEE |
KRS 24k 4.A EI=HRAIRE 6. A EI= AR IE o

TR RIR  AEH BATEE -

= SR M ARIEE A M ——BRE AR AR
EF—H OEAEIHANIRIE - BHUMEY  FIFEHERREALES
Z o RREOMAT—EMERTRE  AEWRRELBELEN— EHH EX2ER
DR R B HE R INER  PIRFBATE  E AR E
E—HRBEBEET  BRTERRAZH > HNBRFZIHA I RERIFIL
B B RAEAE AR AL BT B2 o 225 — R AR L F P R

N FRAEBIREAZ

2B RIAT— A R 00 T 4ERF I 2T BE - Marcelo G Kohen, “Territory,
Abandonment’, Max Planck Encyclopedia of Public International Law, 2007, para. 3.

‘The material possession (corpus) of a territory may be abandoned, without the State in question
necessarily abandoning its territorial sovereignty. Similar to occupation—a method of acquiring
territorial sovereignty that requires two elements, namely corpus and animus—abandonment as a
method of losing territorial sovereignty also requires the presence of the subjective element, that
is, the intention to abandon the sovereignty (animus derelinquendi)’

22nternational Law Commission, “Seventh report on unilateral acts of States, by Mr. Victor Rodriguez

Cedefio, Special Rapporteur”, Document A/CN.4/542%*, 22 April 2004, paras. 82-84.

114
DOI:10.6814/THE.NCCU.DIP.001.2018.F09



AT ZREEEENRE  F MREATERAALISSSHEI0A 17 ARLE
LB EMBNER - P2t SN FRBETOAR I £ E 6 & B (animus
d’ abandonner) » # % Bl 4R B B g AE 2 (derelictio) M 2 %& x4 o 24

E A e T F e RAREE b SRR A LA R 1843
oy (EREN ) EIHARE - PHR - FERTARE BBEMOFEE -
SE TR A B AR 1843 e A e ] LA BRI 2 EIR A R AP 4 - PoORn
EIRARGR o F1A A A8 2 B B R E 5k A Al (non-assertion of its rights) » & 47
RATH 23 24 - FROLAI R R 24 2 PR R R AR A LA B ok R 4
BT EOREAIEEA EFRAEA PSR RA SRR 5 RE BT RATEATHE
BOFEEEBI PR EZ L BT BT GITH » BTG AT B
TR BAR LA B Bk 8y 2 A A o 240

EFum— O I MAIRIE - Fam A — A B IE R R S S AR
BB REEMTNERARAZMG T AL FME | X HRERALRMN
B :

"EATARREEE  FRALAZHFERARE LI GBR R H
BIERIE > FHEERABRIBEZENASME - (—EEST ) EHFA K
Mo R ARG  LAX B A MM

233 Affaire de l'ile de Clipperton (Mexique contre France), supra note 29, p. 1110.

23 Ibid., pp. 1110-1111.

235 Sovereignty over Certain Frontier Land Case (Belge v. Netherland), supra note 83, p. 227.

236 Tbid.

27 bid.

2% Ibid., p. 229.

2% Ibid., pp. 209, 229.
‘The weight to be attached to the acts relied upon by the Netherlands must be determined
against the background of the complex system of intermingled enclaves which existed. The
difficulties confronting Belgium in detecting encroachments upon, and in exercising, its
sovereignty over these two plots, surrounded as they were by Netherlands territory, are
manifest.”

240 Tbid.

241 Frontier Dispute (Burkina Faso/Republic of Mali) supra note 84, p. 587. para. 63.
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BRI ARIE A UM A& A ARREIR R S4B L EB P AR
BARAkIE A e sflbmmnbiey T AL EME | P EABRARA D
2y T EMEEFERE L% MEE AR 3-5)

3-5 1 A 2 R R BB A A AR

B 512 K 2A
5 fE
AR AR /58] >
FERE 1. B BN MEREEE | 3ABBEMMERERSE | 5 A EANMEBEE g
PRSI 2. B BIZEEREANRE 4B BIZ=FE#EANRE | 6.BEE=AEEANRE

AR ARE BATRE -

242 Marcelo G. Kohen, Mamadou Hébié, supra note 8, para. 37. HEIAWEFISN » 73515 © OME
ZE | B 2013 ARG UEAREE H 2 Y TR P2 | 555 | Frontier Dispute (Burkina
Faso/Niger), supra note 204, p. 44.

23 Territorial Dispute (Libyan Arab Jamahiriya v. Chad), supra note 52, p. 38, paras. 75-76.

24 Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial

Guinea intervening), supra note 52, para. 68.
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AL ABHARA B2 M T AL M%7 % | (Land and Maritime
Boundary between Cameroon and Nigeria) ¥ » 4 % #7% T & 1889 ¥ 2L & 8% | (certain
areas of Lake Chad) 2 A8 + ¥35 » B & EAEF A 20M 8 AT 7748 2 A FIAR IR 2 ]
BB R > AR MEBLIUBRR R DB AT — 2 Z M B A ~ 3845 XM T A A Hl ey —
7o SUATEALTE RIGETE] > LAy AR R 2 B 2B 1 57 A T 0y 3 B 417k B 2 R 6y 1)

& » Bp Henderson- Fleuriau Exchange of Notes of 1931 4 4 £ 5 $ 3 &2 X 4Y
HARIE » ZHOREFREBRENALE  PERAEHE—EBREREMEZ

WRIEE B RAN B Z AR AR - AR BB RITE EHOE
20 4 > ML ARALERETEEM LB FRB AT
"RRA DR LT —— AL A AL HFRE L KT
¥ — i # A A XA H 2 4T A (acts a titre de souverain) » AR IE & 2|
A ELEEIRTEZIA LA FAGEFRIE TR T EEELTRA
RABIKRAEETURER » FHEARBERTLERA L 2
BEASERIFEEIGR > BFRAERAE PR ABEBALLAERD > ¥
BUAITHREERE 2B FREBBIALE BT ERALE - EHER
TAPERRBARFNEEMTA  MBEBEIRLIFER » BAKE LIERG R
AeEb A o 29

245 Ibid., p. 350.

246 Ibid., p. 353, p. 349.
"(1) long occupation by Nigeria and by Nigerian nationals constituting an historical
consolidation of title;
(2) effective administration by Nigeria, acting as sovereign and an absence of protest; and
(3) manifestations of sovereignty by Nigeria together with the acquiescence by Cameroon in
Nigerian sovereignty over Darak and the associated Lake Chad villages".

247 1bid., p. 354. para. 67.
‘The Court notes, however, that, as there was a pre-existing title held by Cameroon in this area
of the lake, the pertinent legal test is whether there was thus evidenced acquiescence by
Cameroon in the passing of title from itself to Nigeria.’

248 Ibid., p. 354. para. 70.

24 Ibid., p. 303, at p. 353, para. 68.
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TORBEE LM EZHBEIMZEE o AREP . EMRIA 1840 £ 12
A FHRALEMEEBNHREE OHEFA REHARE - P FRRE
FUR - BRI A T AR A 3 o+ IR T A T RIS 1
RBZ > DPETTURRAZ  PERET » Mo AR EB KR £ 1840 £
BN G 2 R A IS PR EREE 2 RAG I B EE
BRF B IEE L H IR EA GBS EEEITARIFIER » AR AE - 1953
3% B 7A R MBUR S 2 Bh 3R T BUR A3 A2 R N R R G R By 1R A AR IR 04 4
LT S AN s
1953 S35 Bl &y 7% b Sk M A5 1H ROT
M G R A G B 2 AN iE— A8 AL R AR K 2 B R o
55— 5 (& 4 )R8 7412 B 9 R 46 2N (Dato Tumunggong) 4 1824
G2 e 8 AT Aok 8 REP BN 3] 2 AG Ty GRS A 1950 o A
RUGERATEES  ARIEBIE BIE » 7 RIGEH £ A F 20 AL 2 R Fyoeeoe o
BB A GRG0l o LRI E B G AT AR
BB FEE. e o 256

ZZ b BUR 2 AR 22 B 75 98P (Acting State Secretary) ¥ b1z 89 =148 4 -

B0Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge, supra note 37, para.
117.
2! Ibid., para. 75.

‘Given the above, the Court finds that the nature and degree of the Sultan of Johor’s authority
exercised over the Orang Laut who inhabited the islands in the Straits of Singapore, and who
made this maritime area their habitat, confirms the ancient original title of the Sultanate of Johor
to those islands, including Pedra Branca/Pulau Batu Puteh.’

252 Ibid., para. 120.
253 Ibid., para. 121.
254 Ibid., para. 274.
255Ibid., para. 203.

‘The Court considers that this correspondence and its interpretation are of central importance
for determining the developing understanding of the two Parties about sovereignty over Pedra
Branca/Pulau Batu Puteh.’

256 Ibid., para. 192.
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TR ESEL 1953 F 6 A 12 BEEHE > M GRE ek

$off » ZHBAARERGEEZAAAM - P

LI 1953 Fagfz R > REFHRMIZIEIREHNFRALZIEAER

c B AEZEARBERL " TAHAREEE | URAT —HARBEIRA H 20
B mAZGBASMEZHAE B > @8- THEREZEF DB ESRE
B AR BB RHEAREAREAN AR ERFFBALEM - B
WOkIRBEm T  EAERT TR O AGREAGRGEEM - EMPAEEY
R Z B E > TR A A MG X OB A EM ek g AR A XM E AT
B RERT T T HNGEEIHARBEIIGHZ EEE , OB LS
2 PR A QHAIRIFERAS L T M hodk -

ERBABKRZES FARA R FATE U aEEE  HEB LA
MR RAI 2 Fley T resb i g RE | AT AR RBA M T AL F
WME o~ AemaSE T ALFRE | o BTN £ LEE I HAREY
BT » & B A B AT — HARIE - A8 B0 AT R AT ARIE 0915 L
T RROEBERZECRS  OCUHA NI F T RBNRAE AR M E R
EXBERSOTA L THEABRKT < 2°CGF LE 3-6)

257 Tbid., para. 196.
% Ibid,, para. 210. SLEREAR & HERMRRIBS RS " DHBUREER S | DU T EIRENAE , - 5T
FHEAREZE -
259 Tbid., para. 230.
260 Tbid., para. 275.
261 Tbid., para. 276.
...a convergent evolution of the positions of the Parties regarding title to Pedra Branca/Pulau
Batu Puteh.’
262 Marcelo G. Kohen, Mamadou Hébié, supra note 8, para. 37.
‘However, in this case the Court did not depart from the traditional approach it earlier had

followed on the relationship between titles and effectivités.’

263K ohen 3P Ry S fEEEE o (A0 T ERASPER S HIZE , Y Tlhlen R, ~ TETEZE ) QUK
o W HEE R THETREFEM M, FN TEEE, - 555 ¢ Marcelo G Kohen, ‘Territory,

Abandonment’, supra note 231, paras. 4, 14.
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B 3-6: AL EHZFN

A FATRHER
TARE /R E >
SERE 1. B EBMNMEERE | 3ABBMNMEERER |5 ABBNHEEERE RS
HDJ: B .HHMEE/JEkEIL:\
REARER 2.B BIZEEFRE JABREFHERZ=E | 6. ABZEENRE
B RE
BAHRR EHBITRE -
B R
%5 vj%/i‘:FmﬁﬁE#%-fiﬁﬁ ’ iiiiﬂi /\ﬁ#’-;f%/{f mﬁ']z}f%l’\ ° %L ’

A

BB AL B BRAA  B X EE R RN AR
BAF X F - AT AxdEal 0 T AEAEAA T RBMER EFKE&T
HZRF o T ABAEAE AR BT L B ORI EHE AR
WAk T BETA L% S | (monopoly of the legitimate use of physical force) 2974 %
Zo —BAA-RALLFARALERPEATARAREEZRRE S XA o
Max Huber /s : T 4B+ X A -weeer & 7 & B R 5 8 8y B AE A (exclusive
right) o | ZSpEB AR > AL EM AR L BEHFE4EE 2 EME BE

EE L ERFEAEENERLT - R R RIRTIAEREE R - AR AR AL BT - 5

F, ¢ Marcelo G. Kohen, Chapitre premier : La notion de possession contestée, supra note 22 para. 118.
20578 —HAGIR Fy Kohen FITEE » M3l Fots BREE 2 RO B HLAR(FIERRERG - [EIRERY > SLEER
PO B RS EAERRCR - MBI BERE(F Aesig s e s At » BORE RS - 55 R

Marcelo G. Kohen. Chapitre IV. Le comportement de I'Etat et des autres sujets du droit international In :
Possession contestée et souverainete territoriale [en ligne]. Genéve : Graduate Institute Publications,
1997 (généré le 18 octobre 2016). Disponible sur Internet : <http://books.openedition.org/iheid/1306>.
para. 294.

266 Surya Prakash Sharma, supra note 12, p. 64.

267 Tony Waters & Dagmar Waters(translate and edite), Max Weber in Weber's Rationalism and Modern
Society,. Palgrave Books 2015, p. 136

268 Island of Palmas Case (Netherlands/United States of America), supra note 28, p. 839.
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engagement) + # R A4 - RAAKRITS -

18 E A4 & 0 248 A (ideal type) ks 482 IR 4 - ABRAA L Fm b wy$

BALERGE  AEAE  RRBERETAEARE)  EHREEASRMELLR
B - BRI RRTEALBE R o ko Lauterpacht A3 » 84T 5%
BT RBAEAR  HERAEZ B EI R —RER PRI ARG KR A
TIASM B—F% - LEEW LRFRRARL > SAEERIIFES
¥ % % occupation » KM FRM EARLREAEELR -T2 FELEH -
WA b A R—ERBABEFHRL  HRLBFHEHES - KK AL
£ UETEEREBIREREZZF]

FEBRBEEG T  ARMAEEBRBANEG TR EFERARIE - B4
A BHR  ZEHREM RIS ARBALNGY  URGHEAER (XE

269 Tbid., p. 838.
‘The growing insistence with which international law, ever since the middle of the 18th century,
has demanded that the occupation shall be effective would be inconceivable, if effectiveness were
required only for the act of acquisition and not equally for the maintenance of the right.’

270 Tbid., p. 839.
Territorial sovereignty cannot limit itself to its negative side, i.e. to excluding the activities of

other States...’
7B E RTINS AN B BRI I EEER G ~ IMCEREE ZFER] © Island of Palmas Case
(Netherlands/United States of America), supra note 28, p. 839.
This right has as corollary a duty: the obligation to protect within the territory the rights of
other States, in particular their right to integrity and inviolability in peace and in war, together
with the rights which each State may claim for its nationals in foreign territory.’
22Ibid., p. 838.
‘Territorial sovereignty is, in general, a situation recognised and delimited in space, either by
so-called natural frontiers as recognised by international law or by outward signs of delimitation
that are undisputed, or else by legal engagements entered into between interested neighbours,

such as frontier conventions, or by acts of recognition of States within fixed.’

273 Hersch Lauterpacht. supra note 14, pp. 417-418. Z5& |- » "4 ~ fAIEER TR | AREHEIES
JEE » RRAEE T FmT - BRI TEBRR AR - (i —fEER -
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FUEK ) WRANARRFN AR R AR - SR G A B ARG - R
A — R AARIER AR TR MR R X ERARITARLTE
RAEIHARIER > BEE— A RBITARANATAEMRFZER 'L
BEFFALAERE  BUSHAZIT & BIRREGRER -

EF3—F CREIMARIES - BRARBIGY BARAXERFLE > H
Ih— T RBATEMR R T HFREBITHERA RSN EERYWARRI A
FIRIEH—FEE » BRI EREKILKMTE - RS E6 FAREET
B RABRERIMBEABRERSZIER A THEREBHEIHGER > &
AR BRI o

wms o ER T AR —R o ARG R T AR > T A
R T HE PR EM | FEFBHLEIABTZ—MERER > BT
EAFFIMEERE  WARMEEE -

B EERF SRR - IR B ERET REVRISHT - REER—HPT > RAE T
A IR T REER R -
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BT RRA —BRAZKLFABAG —RBALEH > RGBT
AS—ERE - P RAEMET AN E LI B EEE —ERZT B
b 2B R 4 1 6, 548 B AR R0 Fo TR 4 o

BEGHBEESZMAMAE - $— SRR TAMEE H= - BBAT
LARA 1 B H BB AR Bkt 0 B2 AR AR P -

HHEE—EMSE AEHPRTRAIGER AT FA ZFRA LI HARE
BPeT » o T ha B B RE | 278

B HAMMEER T UMK R AR AR ) AR AP RZEEDRLAR
HAL AR AR B R AR QA A L 05 TR o P s AR E EM AR EMATAE -
Mz —BERBGEOH S TR LR EH > RO E LA TATHE EM - T
gLtb AR Rley T Eub RARE E | A - BEAIBFRAR 1843 Fuh (B R154 )
ARG BB OR T0 FARE FHRALFEATEEM - bR

275 Malcolm Shaw, supra note 10, p. 499.

276 Marcelo G. Kohen, Chapitre V. Le role des principes fondamentaux du droit international In:
Possession contestée et souveraineté territoriale [en ligne]. Genéve : Graduate Institute Publications,
1997 (généré le 03 novembre 2016). para. 192.

277 Surya Prakash Sharma, supra note 12, pp. 138-139.

278 Island of Palmas Case, supra note 28, p. 843.

279 Marcelo G. Kohen, Chapitre V. Le rdle des principes fondamentaux du droit international, supra note
276, para. 198; Hans Kelsen, Principles of International Law, 2e éd. par Robert W. Tucker, New York,
Holt, Rinchart and Winston, 1966, p. 312-313; Guggenheim, Paul, Traité de droit international public,
Geneve: Georg, 1953, tome I, p. 443-444.

280 Marcelo G. Kohen, Ibid., para. 199; Charles Rousseau, Droit international public, Paris, Sirey, 1983, t.
111, p. 146.

B Sovereignty over Certain Frontier Land Case (Belge v. Netherland), supra note 83, p. 227.
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A 2 BN LK AB AR B i o 2
FoAAM A —— AR R AR MEBGR AR o A m T > 4o
MacGibon A7, :
"BRARGHMBNLEZL — > BRTHBEIITATURBERARF
HH 2B —FRAITANERE  RERBEAARH » LA EEEME -

284
LB AL R #) 69 ) 1% K B (subsequent practice) ¥4 7% A & - *C A M ™ 2 A
(ML miEdiand ) % 31 1455 3A(T)HRZHMAH -
N EGOZRAZTREORBEREGARARANEAEY  EARS ZFHZF
B MAFE MR T RABEARGOER AT B HEE 24 -

=4
v

y\:

%

sy

B2 e A AT 4%

<Y

ARG T ATFURGZ T BARDARGY  BUANEACBBET XA AT
FRGFHFTZAE - BT (FOEX4) F=+ P malz@igEr AR L
BALFEBAA > PO BB B ATMGATZAERE  REGEAIEARG R
EREBBARNT  MATBATRAEREAER S BFAZLAE - A LR

282 Tbid., p. 229.

*%3 Kohen ¥t AR 55— (AT QAN S BIBIF- - 1859 FUARI(EE ~ BERF T HUSEF] » 7% - B
Trpeg A o B HASE S R (Lombardy ) 384E AR - FHABIEIRE GHE | Jons - (8 —AHYE
AR ARG A mENE - 3554 © Marcelo G. Kohen, Chapitre V. Le r6le des principes fondamentaux
du droit international, supra note 276, para. 199.

284 Tan C. MacGibbon, supra note 26, p. 146.

8 RGP OCEIEERE T EG ) o AR e —EE U TEE -

286 QOliver Dorr & Kirsten Schmalenbach, eds. Vienna Convention on the Law of Treaties: a commentary.

Springer Science & Business Media, 2011, p. 543.
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Bz T AL EFME P BB ETR FILLBEKIVIRE 1955 FALNRIERZE
BRI 2GR Bkt Rw ELG  EEEAT
"IETRE A E 1955 FHEAZH A RBE LR SR RGN R
ERETETZR - wRZMGFARETER > R TUADEE T AR Z
Ao )
WAL B BA L B 1955 F2MEHFH ZHRT
TR RARREE TR AAE RSB EIE - EB ARG IEM
BAt Bz ey B ERAFLEHASIHERZ B ARG BEX
T Amrikx (mE—) o W
AR 4o 4 ARAR S — 1R 5 R IFI L B R B X AR R AR EA SR B
DR ERMEY
"HRE S ERARBUR > R TG TEEER > mAL
PR ER e 20
KW EIRABEHZGREEEA L PIARG T ARIRANES - 3 AL
FEFEAT R T XS RAALFmE

87 Territorial Dispute (Libyan Arab Jamahiriya/Chad), supra note 52, para. 36

288 Ibid., para. 38.

289 Ibid., para. 39.
‘Article 3 of the Treaty reads as follows: "The two High Contracting Parties recognize that the
[frontiers between the territories of Tunisia, Algeria, French West Africa and French Equatorial
Africa on the one hand, and the territory of Libya on the other, are those that result from the
international instruments in force on the date of the constitution of the United Kingdom of Libya
as listed in the attached Exchange of Letters (Ann. I)."”

20 FELEE B R PRETMERE Ry B T R LB SR RIB IRGVEISE - 55 . ¢ Ibid,, para. 46.
¢ In support of its interpretation of the Treaty, Libya has drawn attention to the fact that Article 3
of the Treaty mentions "the frontiers" in the plural. It argues from this that the parties had in
view delimitation of some of their frontiers, not that of the whole of the frontier.’

PURRT TRGEREEAR, 25 TETETREFEA ) EE BN LR R - AR

F TISFZE | BER ¢ Case concerning the Temple of Preah Vihear (Cambodia v. Thailand), Merits,

Judgment of 15 June 1962, I.C.J. Reports 1962, p. 34.

‘In general, when two countries establish a frontier between them, one of the primary objects is
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4k FE (status qUO) R T B F A FHAA L 2 A » MG F 2 LR E T R4
:’j& o 292

BAEAR L) XN B REPERAEDAAL EHAOE S W £ 1955 F21%
ZEBRERAAGCRIEN -y BRAE S ER1E 2 B L REREMTH
g o 23
Ui E BBRARDARIGNORELZEREAT TFE > YHRBILER
T RS T BRGEUF A ER  PURIRBA FHRE S X IE AR R RE
REEH

"1904 F 2R F I KER > RFRBRE BT EMNE
(obvious) B ## & (convenient) &) 4 i 1 Rag ey H X » R 44t - R A
A ET ER RN KERZ TR EN LI TSR A ST
ZOE G o KIREF 0 REAGHRIEZ Ao P

to achieve stability and finality. This is impossible if the line so established can, at any moment,
and on the basis of a continuously available process, be called in question, and its rectification
claimed, whenever any inaccuracy by reference to a clause in the parent treaty is discovered.
Such a process could continue indefinitely, and finality would never be reached so long as
possible errors still remained to be discovered. Such a frontier, so far from being stable, would
be completely precarious.’

22 Territorial Dispute (Libyan Arab Jamahiriya/Chad), supra note 52, para. 47.
"Any interpretation under which the Boundary Convention is regarded as leaving in suspense
and abandoning for a subsequent appreciation of the status quo the determination of the right of
one State or the other to the disputed plots would be incompatible with that common intention."”
(1.C.J. Reports1959, pp. 221-222.)

293 Ibid., para. 66.
‘Having concluded that a frontier resulted from the 1955 Treaty, and having established where
that frontier lay, the Court is in a position to consider the subsequent attitudes of the Parties to
the question of frontiers. No subsequent agreement, either between France and Libya, or between
Chad and Libya, has called in question the frontier in this region deriving from the 1955 Treaty.’

th—FERE e IR Ty T R EER Y SRR R

2 SR F S GG - R VERRBSCHAEE ARy 9 firkd 3 47 - RRHIEAE G EMIREEAE

Moreno Quintana - ¥ ERERAVEA4ESST ~ BEYNAY Sir Percy Spender - 55K, : Case concerning the
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BALEME S FRGOIARZGE AR T ITAREEEZE

S RGEERZBH

ARBAALFRPURLERGBGAOIEHBERER  AEBAZHTAE
Hb 2 F8 o REMEZENIRGHHEKAZME > AATBRZEBZ 4P F
BHeAFOTE 6 " BREGHIRAETE | Felftx -

( btk 80508 ) F 31155 3 A(T)RZAE R BT UE 57 i BB E M4
MEBREMH - BBRLEFR  LAFLEEIRAREE  AARFRGHTHERAZ

BHITATURRAERATBZ TR P EETHRL S FTBLBAAGH T oF
BHEZAERMEAZ TS > Dy TER HhE | -

— R R ARG T T T | (agreement) it JEIE E @if T 0 1245
HA L F IR U T B IUER - MR ™ E A AR ARATAEZ W

=

/£ o

Temple of Preah Vihear (Cambodia v. Thailand), supra note 291, p. 35.

‘The indication of the line of the watershed in Article I of the 1904 Treaty was itself no more
than an obvious and convenient way of describing a frontier line objectively, though in general
terms. There is, however, no reason to think that the Parties attached any special importance to
the line of the watershed as such, as compared with the overriding importance, in the interests of
finality, of adhering to the map line as eventually delimited and as accepted by them. The Court,
therefore, feels bound, as a matter of treaty interpretation, to pronounce in favour of the line as
mapped in the disputed area.’

296 Frontier Dispute (Burkina Faso/Republic of Mali) supra note 84, p. 587. para. 63.

297 International Law Commission, ‘Second report on subsequent agreements and subsequent practice in
relation to the interpretation of treaties’, A/CN.4/671, 26 March 2014, p. 20

298 Kasikili/Sedudu Island (Botswana/Namibia), Judgment, I.C.J. Reports 1999, p. 1045, at p. 1094, para.
74 (“occupation of the island by the Masubia tribe™) and pp. 1077, para. 55 (“authorities were fully aware
of and accepted this as a confirmation of the Treaty boundary.”)

2 EREEGREENGIARRI A T A%, (common understanding) - #ARK T 5k L J2H
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AEBBRAOBRREALEBF T AR AL R > BRFEHAL T2 AZ %
H2ZHE - REBAEZIART L ARG — a0l 0 2 ETRFEHL
AFEAMERZRAG] - EART R L REBTHTA RIEEFAR L F35 2 ke —
—EWABRRT AR > BT R > BRI SRE —Be— @R R rm L #
Moo WA IRARRR B BB RER - LRFEY > —HMTHABRBREAET &

##4 | (Homo Economicus) » & B4l & 2w REMEAZ R B H M« w2l E L%
AEBRELEIT ZFFHLERFHBE > A @FHER - FiEREEA L
AR A BIR UG AR R VA RABRI MR Ml A ke

» Hersh Lauterpacht & & £ Bl EAR R T R A2 — H ik R EF LY AMZ — -
F1F ( A% P 89 B %A ) (Recognition of States in International Law) F

AT ARRZEAEE EERERE " RBORE ;o VAR LEREF
EEHwmes - BEx L ri% -

bii

A

En LB R EERE BB o (T $ 0 b R M AR L FR S
F—Fm o MR L E N o 3 LA B B [k AR BT TR 3 0 AR A

FrlnyER - BT R R SR - ZEER N ek — 5 PR o International Law
Commission, ‘Second report on subsequent agreements and subsequent practice in relation to the
interpretation of treaties’, supra note 297, p. 27. ‘Official Records of the United Nations Conference on
the Law of Treaties, p. 169, para. 60; P. Gautier, “Les accords informels et la Convention de Vienne sur le
droit des traités entre Etats”, in Droit du pouvoir, pouvoir du droit: mélanges offerts a Jean Salmon, N.
Angelet, ed. (Bruylant, 2007).’

00 GIan[E RS AE B PR ASHI,  BIFERA(A IR S A #A JE SR Morgenthau 75 HEE#4Y (BIZEMH
BUa) » BRENM S - 555, ¢ Hans J. Morgenthau, Politics Among Nations: The Struggle for Power
and Peace, Fifth Edition, Revised, (New York: Alfred A. Knopf, 1978, pp. 4-15

301 B I RAS R RS R A R YRR - [E5ZAREE 75 - H. Lauterpacht, *Recognition of
States in International Law’, The Yale Law Journal, Vol. 53, No. 3 (Jun., 1944), p. 422.
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AR TARMEARE  c ATHAEAZTEENZ - (FRALE3D)

BEmET  AEAENOBREERGALEBE Y XALANRERE > BEF X

ek B BEMEAN BEER  ABMEREGY -

Jo b AT A MARRER IR AA L BRI N B A S ARBIREET R
Moo R TR AR RRY ERATHFRALEL -2 A8 X1
F b #E A 935 — B E 6 A R ARFE L G BB AE - RREZAARBEE ZMHE —4E
tREX ARARWERALM AR FEZEE - ARFNETHEALER > ARl
PHBEERGTR - F—HIXARAAEBEBOL LT A FAH LR TR

B H AR MARBRERETRERY » BERRIEHIEAEAN » TEAR
FOEHFRATEIMARE - F—RITARZREGHE > AR EHELALTE
ZHETE CORTEER AR IFALERRRR  BSUREAEE THAL
WX AT A G A AR RS ARIE - ARERAEFTEEAELATE AL
A Am XS AR KRB IR 0 35 TR B A o F — O BUAF R 46 AR 3% (original
title) » 3@ % T LA & T $38 H AR 45 L & BRAF

FFEREARARFRERDATE AL RB W ERIBETEREZEDE K
PR B AR LKA B IEAT R AL A B XM IR EMEAAM KA B R

CIE TIHESITSEE ) o PEETRETATHE TR - AR R - 5
Island of Palmas Case, supra note 28, p. 855.

‘The fact that a state cannot prove display of sovereignty as regards such a portion of territory
cannot forthwith be interpreted as showing that sovereignty is inexistent. Each case must be
appreciated in accordance with the particular circumstances.”

15 T HRS PRSI ) B0 TEE Anzilotti INFOR EREZ AFAEBILINEATE © 555 ¢ Legal Status
of Eastern Greenland, supra note 28, p. 83.

‘Pendant longtemps, la disproportion dont je viens de parler [celle entre les parties occupées du
Groenland et celles qui ne [’étaient pas] n’avait pas une grande importance. Et cela non
seulement parce que les exigences du droit international étaient alors plus limitées, mais aussi et
surtout parce que le titre de la souveraineté existait indépendamment de son exercice : les rois
dano-norvégiens ou danois ne prétendaient pas étre les souverains du Groenland parce qu’ils
exercaient leur autorité sur cette région ; ils exercaient cette autorité parce qu’ils prétendaient

étre les souverains heréditaires du pays.’
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FEURR IR EMEZ IR AR
AXRALE F AR R AR - BB S BEGORESL > AXERREER
BBF R B —BAH —RARB NI —BGAL R ALAHBIEH L
BRRERFEHZBARGNEK AR GTHLE R EIHES - TREG QTR
Mzl " R RALE ) YA TaE RN T AL FRE | OH
bk TALFmE ) O AGERARA B2 " R FER
E 5% VAXBERALEMATHRES  RAFZRRIAALEMY
BEERREBRSURERANE o G EE | P RBHEARRES S
REAE R EMEBEAS o
H MBI R RS A R a e Z6 - Br T MABMEBEE &
TRk Rt B R | o WA R P BT SR B 5 A A R IAT S A L R A
HTHARBR R A RS  fo P A B RO AL BIFA L - BRER ARG
EAALFMZEAP 0 BIABBEELORA . WEEKE O

W HEE E o ERFEAEENENT AUV E RS - AR AR A BT - 5
H, ¢ Marcelo G. Kohen, Chapitre premier : La notion de possession contestée, supra note 22, para. 118.
304 Sovereignty over Certain Frontier Land Case (Belge v. Netherland), supra note 83, p. 229.

305 Frontier Dispute (Burkina Faso/Republic of Mali) supra note 84, para. 63.

306 Territorial Dispute (Libyan Arab Jamahiriya v. Chad) supra note 52, p. 38, paras. 75-76.

307 Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial
Guinea intervening), supra note 52, para. 68.

308Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge, supra note 37, para.
203.

0 SANAILUEEE] - TEIERIRARE R A DL TR R G EGRTS  BEAEE R R E
Z BB B s AR pE s R R e 2 eIy T eH R EUEEESREE o SRACFIERRI R
iR TSR | - (HEE L AISGEREL o Land and Maritime Boundary between Cameroon and

Nigeria (Cameroon v. Nigeria: Equatorial Guinea intervening), supra note 52, para. 64.
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A AR —RNE  ARNTERABREE N —RALRB I TR EH
WAL EEE LR ERER o 4o Shaw 24 & & S B A6 A — E3E% O
AMAXFAEREIIL—FF  REMEZHTHRABTREIATFRLARERE
B EMARASETERE - RAAIRT AR IR EVERRZ AR E
®) 0 Mk b A2 R TR -

AERRGE AL RARSHEF - £FFEL > ERBEIUFRARGEHRE
MBAFAR L XM < AR » AXGRAR L HAERERLELESFHILGER -
ELERTUSHEBAGEIRBLASBARE - STEF XA E PR BER K RHFE
SHFHAL OIS  BUSRAZER  BAKREMNERIVFAL EHZ
HHRARERL e mm  REALEERBE LA —F A TR -

B FEZATRRY S AR - 8 A LBRFERZEATRR AN
THWREF L EFHENELRAL B BRERESNER ERRE

319 Malcolm Shaw, supra note 10, pp. 502-503, p. 507, p.515. Shaw 585y » WEE B 5 BHGR&HF R —
{EELES = 0 B T A REEH] | (The exercise of effective control) » 72 /2R A IEZEFF » VAR
NEREF RS G ISR - MR ESREHE W T Z B2 T Fy o Shaw 505 » AEREEREHTRERIRIZ
HIESL T > BIREEAL B DU R AR -
‘In the absence of any clear legal title to any area, state practice comes into its own as a law-
establishing mechanism. But its importance is always contextual in that it relates to the nature of
the territory and the nature of competing state claim.’
3 Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge, supra note 37,
paras. 79, 290.
‘Since Middle Rocks should be understood to have had the same legal status as Pedra
Branca/Pulau Batu Puteh as far as the ancient original title held by the Sultan of Johor was
concerned, and since the par- ticular circumstances which have come to effect the passing of title
to Pedra Branca/Pulau Batu Puteh to Singapore do not apply to this mari- time feature, original
title to Middle Rocks should remain with Malaysia as the successor to the Sultan of Johor, unless
proven otherwise, which the Court finds Singapore has not done.’
312 Western Sahara, supra note 7, para. 95.
" Political ties of allegiance to a ruler, on the other hand, have frequently formed a major
element in the composition of a State. Such an allegiance, however, if it is to afford indications
of the ruler's sovereignty, must clearly be real and manifested in acts evidencing acceptance of

his political authority. Otherwise, there will be no genuine display or exercise of State authority’
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T (—EEMT ) EHEARE @R LIHAREE LA
BA M, 2
AR 0 B RGA MR EREE XA A eREIHAIRIE - @
WHE LA
"I AREARE R FHRAL AT A RERARE NGB R
BRI TR IKEMARIEE BN F Sz H o 010
MT2 . Fm—FHOERIEAE 15 REEE ERBFEM - BAH
WBFMER FHAL > BRI LR AHL T ARBHBRAR > IR EREFHE
R AR AL EH G F B SbBFRI T BB R AL AR B R A MM & T
WG

313 Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial
Guinea intervening), supra note 52, para. 65.
314 Hersch Lauterpacht. supra note 14, pp. 417-418.
315 Frontier Dispute (Burkina Faso/Republic of Mali) supra note 84, p. 587. para. 63
316 Tbid.
3TSovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge, supra note 37, para.
203.
‘The Court considers that this correspondence and its interpretation are of central importance
for determining the developing understanding of the two Parties about sovereignty over Pedra

Branca/Pulau Batu Puteh.’
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MR PR E S T R EE AT BEARANTALERE -
HHERRFH PR RERART - AL FRT - HRORRRZE e H
A A URIR T BEAREGY > RAI LA TE S BEOREME » BT UKL
MEHE  BFFT LN TREEARALTRESEY  plo FFE -
MEMT  RBEAFMARZESR > BRAEARERGBALFHRE > RT
PRI A ERATERRIES  KRETR LGB R AGORA SRS - Huk
BHAERERE  BALS  BHAAF EWLE > RILARN—EHF R TR
FOWAALEM > MATRERCRAREAKEEM  BEAEARERSNITA
TREHE AL E

& 3-1 0 B IRAR FIAR I 91 3K 38 2 B 06 4 % ) Bt

AERFTX (i) | ARRZHB | Kb EE &2
BHEE | Western Sahara, Advisory Opinion, p. 39, para. 79.
AR H Btk
& b s Fil B35 F | Sovereignty over Pedra Branca/Pulau Batu Puteh,
Middle Rocks and South Ledge, paras. 68-69; The
Mingquiers and Ecrehos case, p. 67.
BF AL ol B A& fil BB 3% | Frontier Dispute, Judgment, 1.C.J. Reports 1986, p. 587.
para. 63.
)i R & Xl BB LB Fil =& & | Sovereignty over Pedra Branca/Pulau Batu Puteh,
s Middle Rocks and South Ledge, para. 134.
)i i’tﬁ‘ ol B A& B BE E |Land and Maritime Boundary between Cameroon and
Nigeria, para. 65.
B354 AR ob TS B BE | Frontier Dispute, Judgment, 1.C.J. Reports 1986, p. 587.
para. 63.
ot Land and Maritime Boundary between Cameroon and

" Nigeria, p. 354. para. 67; Sovereignty over Pedra
o 13k e 2k e geria, p p 5 gnty
$§%§77}% ﬁﬂ*ﬁ%ﬁ 2 %—f’% ﬁ: E‘#&“E‘ﬁg Branca/Pulau Batu Puteh, Middle Rocks and South

Ledge (Malaysia/Singapore, para. 122.

B3R Ut BB | AERT %Sé Zm;c.ernii;:g l‘]"lle YZ;)mplf;;)fPreah Vihear
. ambodia v. Thailand), p. 35.
R4 8 ’
R

FHAR  Ae4 BT RE

318 Tan Brownlie, supra note 1, p. 158.

319 Frontier Dispute (Burkina Faso/Republic of Mali) supra note 84, p. 587. para. 63.
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RERFHRABABRBE AL FMEGTHETRER - £RBEEG ¥ AT
FA B = FE A AR AU RBFER EREABMETREARIZIMS 12
AAEZAEBARE T ERKBGBRERE > SEEHNAHRZ - AFEXENES
HHBRBEGORBARSZEZFTORERAEL » URA I B E 8] iR
RFRZIERRA] c ARIFER ERZHBIME - AR B BEEH A
B EIEHRARAE R ERAKARZER -

FEENAR K FRREILR B3 3m AT 0 A oL BE BIRUEEAAR L F0m F H) R
AARBE—HEZNG  UAHBEBAALF0A — @B Emg -

% — 5 BIAA L Fo R X A R

RAEBRBZELFmZER - 77 AR M F =44 A AR (title) & AR
A EREA AR EARR - B EHEE > BFARRER - BETFT%
FEHLAh #R 2 H R R LB = A ARYE - BRRAE B =M ARIFEELRE
¥ —2 o Bph @ H R 8L AT AR AT A > Bow(implied) B & 8 = & 4# #4R
¥ o B @ H IR K A A R T H Hbk (innopposability) » 7k B3 E A A B R
R AEATHIAU M BERIEZHAHEARBEZEAERNRE -2 2d R
BB ANRIER B - B LA R R 09384545 %
SbAa B 6 AR AR AP0y R - — R AR HFRALES
HAARIE » LB A B - RRGTRE > BB BIREHERTHEHERER - &

VAN AERCTE R > DURE B EREERGR A Z e DRI E BB ARG ZIE - H A
TiFr R Fofrré Z FER > RERIARIFY BATS BAREZ B -

HEFRT > &R S REA RIS R ISR AR IR ] & s RS R s HE AR - NIRRT
SRR ~ BREE HHHE R - 2 ST HS R A R r I R E s B e A —— 5 T HRE 2
FETREFERFTE]_L IR R R - BRIl S P — T AR G - BORE AR iE L
S FEIREAIARER m] RERREN B EERS © MRS » AT 2 BE IR S AR VIR A RE D& PR - TR R
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FHNEHFIEER— B ZHEENT  BREANERLE LR MES =
FThe T ARMAKR PRt FREXARERANBREITS KRS
MR BRI -

Hk-RIRMEZAH RS HEMBLFRES T FRGEKE—BIMEA
BHALD - — BT RALFME AR EHRICREF R F ok AR - AW
BH LS8 B ARBE=FMAIR M -

T BIRAA L SR @A Uk

R R S QR T AR AT AL FERBRE R
MBAREALFRARGTXE—FAENL o LCBR Mo o B FRIK R 4o 1] A 48
2 Y B —PRARAAER > BIRERE AT FRA L EHENEE F B e 8]
SERE o #H#iE — P28 » Marcelo Kohen 2 Brian T. Sumner 4 %] 332 3 7 84047
Flati ZE R AT oRlN&Ex o3

Brian T. Sumner # %3 B 57k R4 £ 5% ) B o) - "R B & Fom F F3m 0
&9 22 4% (justification) =] BA - R A FESE » 2B BIA L ~ HFE &% b ARk

st B B T ERRE SR LR - R LR i T AR E RS IR AU e -
PERAEARmMEF BRI =R - T T R e G R T B RS M — A
HUSRHE T REAY A © SelS N SRR LRI - 555 ¢ Western Sahara,
Advisory Opinion, 1.C.J. Reports 1975, p. 39, par. 79. 1975, p. 6 at p. 39, para. 79. H Kohen B Sumner
CURAEEAL SRS fet—FRAY R > 5557, © Marcelo G. Kohen. Chapitre II. De
I’établissement de la souveraineté territoriale en général In: Possession contestée et souveraineté
territoriale [en ligne]. Geneve : Graduate Institute Publications, 1997 (généré le 18 octobre 2016).
Disponible sur Internet : <http://books.openedition.org/iheid/1306>. para. 51. para. 240; B. T. Sumner.
‘Territorial Disputes at the International Court of Justice’. Duke Law Journal, 2004 53(6), pp. 1803;
1811-1812.

4 538l ks The Minquiers and Ecrehos Case (France/United Kingdom), 1.C.J. Reports 1953; Sovereignty
over Certain Frontier Land Case (Belge v. Netherlands), 1959 1.C.J. Report; Case concerning the Temple
of Preah Vihear (Cambodia v. Thailand), Merits, Judgment of 15 June 1962, I.C.J. Reports 1962;
Frontier Dispute (Burkina Faso v. Republic of Mali) I.C.J. Reports 1986; Case Concerning the Land,
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PEH B YRR FRER EWMBE BL . ERAGREAL Peyk
) ARIFIEE E RS HAER - M2 B T = MR AR | (tripartite hierarchical
decision rule) - S/ T ¥ F3h 8 F RE X X5k kR B A eRAIEL
"W RBARREEFE AR KR SHEME L LENMEL o A
MlcBmE Gz MMALFRETY  FRZATZEANMEL BT %2
REEEMHEE -
HR > X E/RHFMLEAER
"E—BEHTRGEEGOY > wRTRER M HEPE A
RS RO REFIFERELK. o P
LR RERAEER » RERFHFAGENTEEH HIEH
"AEBARESR  AAVMERESRIGHNERLT  KRIAR
RTREANA AR - EZHER P - EHOFHRERRARZEARES
28 HATRERY—F XA AN o BNAEE 2 F 24 H]E R 89 R
o THILALBEAZNEMZE - ER—FMEHLART MR
B4~ Pt~ & FMAARE  FHEEHM o B —F 24

B

A

g

Island and Maritime Frontier Dispute (El Salvador v. Honduras; Nicaragua intervening), ICJ Judgement
of 11 September 1992, ICJ Reports 1992; Territorial Dispute (Libyan Arab Jamahiriya v. Chad),
Judgment, I. C.J. Reports 1994; Maritime Delimitation and Territorial Questions (Qatar v. Bahrain);
Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial Guinea
intervening), Judgment, I.C.J. Reports 2002; Sovereignty over Pulau Ligitan and Pulau Sipadan
(Indonesia/Malaysia), Judgment, I. C.J. Reports 2002,

5 B. T. Sumner. ‘Territorial Disputes at the International Court of Justice’ supra note 3, p. 1781.

0 Ibid., p. 1804. I KPEEEETREWHIEE R T ZE MR, 80 " ZEMEDPHIZEHAT,
BE— M2 ETEIREREER - 5FR © REW > GREIPRAERRY ==z > (i
FREOREROR) - 2011 4 > 55 S | > H 77-93; 5RMEM - (GREIPEAR R T IREIAVESTS - J704
FHIRE) - GEEWIIE) > 2015 4> 55 2 [ - 192-208; &% - (Gamm<d LiAH VR S fE——LIEd
IREIEFIBI R ) o ORERSEH) > 2010 4 » 25 34 1, H 44-48; L > (GREIFRA T
PR B EREFImATRE ) o (PEUBEEESS G PEOR) 0 2013 40 2 /8] H 172,

7 Ibid.

8 B. T. Sumner, supra note 3, p. 1804.
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R ARRBE R HERRERT > wR T@K A Poyiiz
16 o
Sumner A& iE— S EARE HFRZAUEZ AT ME |  RRAABZAMEL
&% B A
D SRR R A R E T HFRE RO AR E Fon Ak
YT UM AENETR w1 BAKORZE Y B EFmaAL 2 EMK
B EkEF - 0
BRAlE > AXFE & Sumner 2 " Z P RE | 0 BpiE ZAEAIRENEL
VB R B R AR - I s UER R AALIRIFZAE  KAXARE
R AXTAWMEARLRE > AEHTRA—EZRAZKERF - 2B EH
FIARIFE LG EHEARE - il T BEGEE ) Y
"EBAEPHAE RSB GRS EITR F o SRR A F A
B atiuE o RAILESHAERFHRAENE  # > SLHE/MNE
Hey P S g Rk oGkt - ZHhGAFA HENFERABARR
AR ZRE > TURRARL T HE A PR TALEM (FFHE
LB ) o kIREE w0 RS (Tt et ) Haks o A
RAGHAIRIE - 12
Kohen £ 1990 F4X - Rpi2 i B FR7E e f£ 4B £ o 7 X F0R 7 K -

? Tbid., pp. 1804-1805.

10 Tbid., p. 1808.

"B EFEEAHE M T REE ) - APATERUeRANE R RSO B UL - 5
B, Indo-Pakistan Western Boundary (Rann of Kutch) between India and Pakistan Tribunal Constituted

Pursuant to Agreement of 30 June 1965 (India v Pakistan), (1980) XVII RIAA 1, (1976) 50 ILR 1, 19th
February 1968, Arbitration, para. 501.

“The rights and duties which by law and custom are inherent in, and characteristic of,
sovereignty present considerable variations in different circumstances according to time and
place, and in the context of various political systems.”
12 Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge
(Malaysia/Singapore), Judgment, I.C.J. Reports 2008, paras. 68-69. [F#AF# Fl|(orignal title)ZEE _FE[ &

ol e
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F—fxmz » SlRMMARAL R ELT - F— FEH LR
FERE TR W MAARIEZ T AWM | (pertinence) - LAA T AAEME
(matérialité) o 4o RAF L 7T RE AR R Fom a9tk 4 > — R FRIERB A - R
BARE o RIRAEBBEY FHRMARIE - TRAGTEAER AL - &
= o RIRE I — B AU B R ANIRIERL - HF AR ARFIRE E £
ZIHEFTOATAHNREE  REAGENER » A LB IHAIR
W oo o RIKERBET ZIENAT AT AR F 3 BRI 4
o RRAEZATAHEIN - H= > M8 3 - SR FHMT R - £AT
MR ERY - $w . T REEHF | (Uéquité infra legem) » Xz 2
AEBBEARBERS CRER  BFAEHERL  FAOHERLF -
Kohen z R, ##48 #8327 Sumner % % & T AEARIE O FHFH & K AR B R IAZ
Flf SHBRFHTRAZRAALI IR PETE RS
% $h 4 Kohen 2 R ¢ » {45 —R &AL " 484 3% & | (relative strength) 2 [
Ao ARRAALIRAHAREY > BFTUED GO E o " MBEBKE

E

B

"R -RAALZ EMARFR FELERAEIREMOFREA - F
—F B MARIE——F3R R RAELFEE S BN AN BT Aedk
AR -
4o T RAETEM BAL | ¥ 0 HRIKREAT ¢
" RIS EAR E EMEFE P o TR R LB E MAEAR IS0 R
o AEZ A2 RL > £ 193] FAT R AL EIRBAHE R EH -
£ 1921 FATAA B BB S H A o) 2 - !

BBMarcelo G. Kohen, Chapitre I1. De I’établissement de la souveraineté territoriale en général, supra note
1, para. 240.

14 Island of Palmas Case (Netherlands/United States of America), Reports of International Arbitral
Awards, 4 April 1928, Vol. 11, pp. 838-839

‘If a dispute arises to the sovereignty over a portion of territory, it is customary_to examine which

of the States claiming sovereingty possesses a title — cession, conquest, occupation, etc. —

superior to that which the other State might possibly bring forward against it.’
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e B T R EAARE o AT
IR FlorgaRngEr R ERkafa g o 10
Kohen 322 " e ¥ 5 | bk » RTFEBAFZAEA L Fm FREGIFKR - A
MTHEME © 5 — o LB FHEAIRGE(title) ey A8 ¥ 3R AL 5 5 = > b —HEAIRIE
Z R E R OABHIEE o TR Ak R 9 S TR AL JE A AR R B 4 AR 4K (title)
2 M BAHARBOMA AR R FAEAFE —BMAE—RAEL EHER
BARARE - S—BA L — 2 $RNFRAL I A RARE  EHEHFEMH ™
EAGHEZ— HBHE > SR REET G ARBAEF] — 05 M A7 42 8 B K — AR
rFREH
SREFRHE - AR R F RN T A - B ERRFAGRAE MY
RIS LR — AR IF G R R BB RS - T BRBEE | ERX B
AV BT RG] B RERFRIE — B BF T LR FRA LA EMRAT
B
" Fuh % 75 4R £ 5k ¥ Ecrehos 2 Minquiers & ¥ & & X 3 R 464 F
4% (original title) » B3 4% 445 A FIRFH R £ X - AE B L IEMN
BEWBFZER P
P A oE S e
"RIRBLAETEE S RO RE B B A 13 Hhaede
ARG LB LA 0 REE S Z AT 5 R0y HEAHEEB
EFA > AT A 14 i tedig b BT TR EB A 19 220

15 Legal Status of Eastern Greenland, Judgment, 1933, P.C.1.]., Series A/B, No. 53, p. 46.

16 Case Concerning the Indo-Pakistan Western Boundary (Rann of Kutch) between India and Pakistan,
supra note 11, p. 5

17 Marcelo G. Kohen Chapitre I1. De I’établissement de la souveraineté territoriale en général, supra note
1, paras. 236-237.

13 Tbid., para. 237.

19 The Minquiers and Ecrehos Case, supra note 4, p. 53.
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%2 R 3% 5 4 B o] #f Ecrehos B 474 Bl £ 56 o R B R A4k B AR AT 3845 3%
BE 738 b By e M AR IR o £EMEHE LT o Ecrehos EAE BN KR o 20
EARET AR " £k (claims) RAFAMARIE Loy £ R > B BT AE
BHesm > RARBEBAR —HARFEORE AR BHE ARG ZERE - BIRERLAE
1992 69 T pesb » B g ¥ FomE BT T L%
TRTRA R G RV W AR R B RS R SRR
B KRN LRRET R4 PEARBRAGER - 2
AT LA MM EREZM TR EENMS » B £33 AR
1A ERGEH T > BHELETRABARRGSH T A - 2
it BREEEARRAALFRGRBETHIE  FE o RARAMLELY
REFEAER ARMATAFCRHEEZIHARE  BE LTI HNTA
PR AT ERMEARIBEERSS > MRIDEZBEEARIBEZII RAR EH S ZF
Wb TRAERR  ARBEMFREZRERR - (FAL: B4 ZBEBER
AR CES T R

20 Ibid., p. 67.

‘The Court, being now called upon to appraise the relative strength of the opposing claims to
sovereignty over the Ecrehos in the light of the facts considered above, finds that the Ecrehos
group in the beginning of the thirteenth century was considered and treated as an integral part of
the fief of the Channel Islands which were held by the English King, and that the group continued
to be under the dominion of that King, who in the beginning of the fourteenth century exercised
Jurisdiction in respect thereof.’

2L Case concerning the Land, Island and Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua
intervening) supra note 4, para. 343.

‘An illuminating decision is the Court's Judgment of 17 November 1953in the Minquiers and
Ecrehos case. In the dispute over these islets and rocks, lying between the British island of Jersey
and the coast of France, both Parties produced a number of ancient historical titles, going back
to the Middle Ages; but the United Kingdom presented, as the Court found, better and more
convincing evidence of exercise during the critical period of State sovereignty by the authorities
of the British island of Jersey over the two groups of islets.’

22 Marcelo G. Kohen Chapitre 1I. De ’établissement de la souveraineté territoriale en général, supra note

1, para. 236.
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FREFIEEBE\ ueesrkzagsass *
. PESBIRER - ER # R
ﬁ Eku/u °
A EREOMmEERE TR -

EAFEBIUER

ﬁ&‘(ﬂ II~$ BERERT - TR

ERRBRHEY -

\
%2k R 1 Marcelo G. Kohen. Chapitre II. De I’établissement de la souveraineté territoriale en général
In : Possession contestée et souveraineté territoriale [en ligne]. Geneve : Graduate Institute Publications,
1997 (généré le 18 octobre 2016). Disponible sur Internet : <http://books.openedition.org/iheid/1306>.
para. 51. para. 240; B. T. Sumner. ‘Territorial Disputes at the International Court of Justice’. Duke Law
Journal, 2004 53(6), pp. 1803; 1811-1812.

A BisE B A

ez R T B AL FR TR EATE I FH - Mz axn—iK
HEREMT - LFAETROFR— WAL AR AR ARLE &
ot B HA X ATAE AR SRR L AR L FA FRAA L 2 - PRI IR M4 B
Mz REFTXEELBH -

2 LLRY - /SUH(BIll Hayton) - ( SSEiEfE (ERMOEERIB RS © (F9B) 2 (2) ) » 20164
07 F 22 H » JEfEEE > <http://www.storm. mg/article/142025> o *-- QIREPEEGAE— T LU A4
FURFER SN RS - Bt AR ERNEGE - B EE R B R 2 AT A5
TR H THE, (WEFREEELD) TE - X B8 > (HEHA 2 BE3ERE

0 > HEEFEmLE 0 2016 422 F 15 H » <http:/talk.ltn.com.tw/article/paper/961782>  “PEFE T »
NANEEHHEIFREL | 1928 FHEFEAPHERRY "I SERTEZE ,  (Island of Palmas Case) (7%
XANERR + HRE+ F RS A BRI HR I A O EIERIFTERE - B AEREIEY
BERENS 7 EACCR SRR KRS H A - (HEEH ISR T TERE i H B pih R
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T BEARAERE  EFAE
A FBRAILE BT T AREANE T RIFBHAIT A A LATAT
B AL > MAR AL EFm Y kg hae - >

Blok B BRI =T LA & A T S om &) A AR R (tiltes) 4 SR B JE E AR 0 B
) PRAFI—E R T 4o M4 B HA T AEARIE F 3% 5 AT E TR 69 4 AR AR (title) M
o MK IRA AT & BERF3EH X MARIE - AEAR T EMeoBista
204 Bp % 3 B AR £ F 3% & 38 A & (applicable law) = HE & P 28 - Bp A A AR AT — 340
2 A

RTEEMEREC TN EREALFRGFIRREFRT - TERA
SEAE R EARIE 08 K O 4 45 0 45 %) #h € (compromis) T E 0 AN Ad S A (BB
EIRRA ) B+ MG E —BEATRR L8 » BpRIEG4 I8 — Ak
BRI~ A B rE T B B NE R R RE ) EAIB  EFm T E G AARBZE
AT - e EGFHHEFREER " #KE8 A REERARTEREZRA | (the

TEMEARE LA SRE L TR -

24 Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia), Judgment, I.C.J. Reports
2002, para. 135.

25 Ahmed Abou-El-Wafa, “Deuxiéme partie. La C1J et les problémes concernant les différends frontaliers
terrestres ”, Les Différends Internationaux Concernant Les Frontiéres Terrestres Dans La Jurisprudence
De La Cour Internationale de Justice, in Collected Courses of the Hague Academy of International Law,
p- 354; Ahmed Abou-El-Wafa, ‘Arbitration and Adjudication of International Land Boundary Disputes,’
Revue égyptienne de droit international, 1986, p. 127.

20 BN GRS A R e A T Pl - JABE AN TR AR Sk A HIH - (FR&VARH B RsRAsE H
B o BIAAE e 2RPE B KR e 2 Y T E R EUEFIE S | ThRISE R R RS HIH - (R Ry i
DAGE BRHIFHA - o7 RS B F nn B e 2R P A S B B A B A 7 72 B Henderson- Fleuriau
Exchange of Notes of 1931 {F £y 275 Figlimis 2 FAERVRERIIRTS - sZ FR&UFE FaRl@ @ N e e
W% - Land and Maritime Boundary Between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial

Guinea intervening), supra note 4, p. 350.
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principle of the intangibility of boundaries inherited from colonization ) » BP %454k &
ERRRA -

fig b S B AR o b T B XA RE » T BB BIRURE - AL R
ViR YRR A (DRI FME T 24 QBB PR A X R - 23k
—RAIZER RG] A B ARMEILZ B R 5 Q)ARM - 553587 LAFATRAEMA
FRALZHE > BFmUETFEARMRBERE IR KRGL A KM
(effectivités) A R BRZE » PP 535 77 & 7 # F A L Z BT » MARERTFHRALZ
HBHER -

PRTAT— 8 AT e 2 F T RIS RAFEF T o A 2012 F 89 R A N
WStk ey T BFERAREFE PR REE —ERAEZER Y&
T RABRREERAEZE AL FRALE R - BAL TE TG0 1928 F2
A RABRIGOBELERFTEZEH  PERLT ER/HFLEAER - BB
Bk ERT R  mEAEE " At | (Effectivités) » ERIF T R4E A
HR o SR EMATIE AR > AEABEYEE (ARBRFHR) ¥

BATH4E B B2 @3 0 2k B B UA% % T Gerald Fitzmaurice  #h3% 2 77 42 55
ATRERIMSE R B > 2R R(DF M AR QF m— 7 B RATHFRALRY

27 Territorial and Maritime Dispute (Nicaragua v. Colombia), Judgment, I.C.J. Reports 2012, p. 624. H H
HekR eI /s —E

“2. Sovereignty over the maritime features in dispute
A. The 1928 Treaty
B. Uti possidetis juris
C. Effectivites
(a) Critical date
(b) Consideration of effectivités
D. Alleged recognition by Nicaragua.”
28 Ibid., p. 649.
 Toid, p. 652 (EETRESZE - HAISEZ SFRULRAISZEHE » & e3eai s 2 AT el ~ LT
BHVESYE - %o RPN 2 BREY 55 5 Memorial of the Republic of Singapore, I.C.J. Reports 2004,
pp. 146-147.
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BE ) BEEINERA —EARBEABMEREROES - ERARSEA ERY
Z Mo RRAVREEIZAH  wBEBREARAERERL B " R
FmE | PATETE

C B2t R B RAE L S AR B Ba AL R s BIEE R
TR T F AR B AR o !

Kokl e & ik R LB T R FME L PAAT
fE o B 6 (a priori) HEFR % B Z A& AT A A 6930 ~ AR - A E 0 42
1A TR A BOAS R SR SLBF 69 48 £33 R o @emdo T > ARIFAEA E R AR
R EEAR L ANARAE -
3 69 B &% B HA ST °T A 57 48 & Gerald Fitzmaurice A7 #% 69 5 — & 7T 48 - Bp
FMA e BE | o B FnA e BB ESR T Fh 2K F—3
EREZHBHETREEEZ S PR AN T TR L EZ ARELRLE

30 Gerald Fitzmaurice, The Law and Procedure of the International Court of Justice (Cambridge: Grotius,

1986), pp. 263-4.
‘The following are the main possibilities: (i) the date of the commencement of the dispute; (ii) the
date (not necessarily the same as in (i)) when the challenging or plaintiff State first makes a
definite claim to the territory; (iii) the date, which again may or may not coincide with one of the
foregoing, when the dispute ‘crystalized’into a definite issue between the parties as to territorial
sovereignty, (iv) the date when one of the parties proposes and, so far as lies within its power,
takes active steps to initiate a procedure for the settlement of the dispute, such as negotiations,
conciliation, mediation, reference to, or use of, the machinery of an international organization, or
other means falling short of arbitration or judicial settlement, (v) the date on which ant of these
procedures is actually resorted to and employed; (vi) the date on which, all else failing, the
matter is proposed to be or is referred to arbitration or judicial settlement.’

3! Frontier Dispute (Benin/Niger), Judgment, 1.C.J. Reports 2005, para. 26.

32 Frontier Dispute (Burkina Faso v. Republic of Mali), supra note 4, para. 29

33 PCIJ, Series A, No. 2, p. 2; Hudson Vol. 1, p. 297. A Bk © T RIS H BT EEE S

Bz
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36 Ahmed Abou-El-Wafa, “Deuxiéme partie. La CIJ et les problémes concernant les différends frontaliers

terrestres,” supra note 25, p. 354 ; A. Abou-El-Wafa, “Arbitration and Adjudication of International Land

Boundary Disputes”, supra note 25, p. 127.

37 Ibid., p. 373.

38 Marcelo G. Kohen, Chapitre II. De I’établissement de la souveraineté territoriale en général, supra note
1, para. 248.

39 Marcelo G. Kohen, Chapitre premier : La notion de possession contestée In : Possession contestée et
souveraineté territoriale [en ligne]. Genéve : Graduate Institute Publications, 1997 (généré le 23
novembre 2016). Disponible sur Internet : <http://books.openedition.org/iheid/1302?nomobile=1>. para.
195; Ian Brownlie, Principles of Public International Law, 4e éd. Oxford, Clarendon Press, 1990, p. 159;
Roger Pinto, ‘La prescription en droit international,” RCADI, 1955-1, p. 401, 438; Marcelo G. Kohen,
Mamadou Hébié, ‘Acquisition of Territory, > Max Planck Encyclopedia of Public International Law,
2011, para. 15. {75 (possession) & AR » BUAAFIZSHHRA T FIE =HHVREE » SR HN B A

FEAEE - SHETA FOE ARSI EREEE -
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O ]
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OB T RASUREAL ) TR R RN ERE -
41 L.F.E. Goldie, ‘The Critical Date,” The International and Comparative Law Quarterly, 1968, pp. 1251,
1253.
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K BE— ERIZATAAMNR » BB AEZRAEER M - W8 ( fLmiks
o)) %314 3R(T)AK
() Mk & 8 A 7 @k & &8 F B k4 BRI & ZAETIE
5] ; (Any subsequent practice in the application of the treaty which establishes
the agreement of the parties regarding its interpretation)
FIART AN BRAT &MY - F— LAFLETE  F= > STBRLA/KE
HRGHZTE  EREM = 2AER" HE ) - ATELGL=24
R BE LG PHERELEEFZFET - LTRAFHZ -

;ﬁi
piid

A EREM  GATARETEAGHOZER

—EBAGHZRAKLEE  TREEFEOBERLAIRERLA TR ASE
"R ZER | B-RHARBEEBREAZEIAS  wRABREERTHERTE
Moo Pl AR X Foh P IR T B RREY LA ATMRIBIEQTS 4T
fie BB AR 44 ) 72 SLAE AR IR ©

42 Case concerning the Land, Island and Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua
intervening) supra note 4, pp. 556-557. FG IR BT EE 2 P - (EAZRZIT ROSHEHRE
FRERRR > R BB PREY B AG BET 7 AHRA RN AT
‘That practice of the parties is only relevant under lit b if it occurs “in the application” of the
treaty, which plainly indicates that, just as for the development of international customary law, a
subjective link is required under lit b: the parties whose practice is under consideration must

regard their conduct to fall within the scope of application of the treaty concerned and in
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TR TREREARFZTAZE S MET L0 o flhofe T s @5k &
% | (the Beagle Channel case, Chile v. Agentine) ¥ » 4% & & 7%
T Mtk 80 8 ) 3R R 3R 7 (agreement) B LA B 7 K &
o EREF  BATENITALIER TR ILEIIIMEHZER
(sourece)  RIFEH A QIR > BEATALIFRGEHNXFFE - BLEETELT
BN B AFTARIEA St » B AT RER A W54 - LIBFRZT - FIAR
& 6 JUBK T LAAK 36 30 A 2 SR 4 ROEE o

principle to be required under that treaty. They must act the way they do for the purpose of
Sfulfilling their treaty obligations. On the other hand, their actions do not have to bear a special
reference to a particular provision of the treaty, but can relate to the treaty as a whole or to
different parts of it than the one under scrutiny’
3 Ibid,, p. 62.
‘The Chamber may have regard also, in certain instances, to documentary evidence of post-
independence effectivités when it considers that they afford indications in respect of the 1821 uti
possidetis juris boundary, providing a relationship exists between the effectivités concerned and
the determination of that boundary.’
4 Case concerning a dispute between Argentina and Chile concerning the Beagle Channel
(Argentina/Chile) 18 February 1977, Reports of International Arbitral Awards, vol. XXI, part II, p. 187,
para. 169.

‘The terms of the Vienna Convention do not specify the ways in which agreement may be
manifested. In the context of the present case the acts of jurisdiction were not intended to
establish a source of title independent of the terms of the treaty, nor could they be considered as
being in contradiction of those terms as understood by Chile. The evidence supports the view

that they were public and well-known to Argentina, and that they could only derive from the
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LR BEE T BATEERG T Sl RSN REREHFS
FREMN > CRLEHREFELEIER kAT FHEMEE T BdIER
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R BRBEH EBEMH  EARUBRATHE  REAR > HEERet4:%
R T ABR T AR R EZ AT R ER - kAT

"IRIRARR T EMAE AL o R A 1984-1985 £ 2 R o iy JE SR ALARAE
EAREREEFERE - (AEARAERAREESI X AR THEAALR
E1BSFTRHER - EH 237  EXALEAIBETRAEME
Sk 0 BN ERAEATIGR o sboh o BIFELRAMLAR R B E BT T Wk
T 1985 F 10 A4 BayBRag T RALIRZRGIFETHRER - &
FERAERR & - BIEAR RBAA A g IE R tL BB BUR W - 18 L% 69 49
KBTS R Audl o | %

B @ET BIFEERDE  MRBEBRLFEZFE - KRR A

Treaty. Under these circumstances the silence of Argentina permits the inference that the acts
tended to confirm an interpretation of the meaning of the Treaty independent of the acts of

Jjurisdiction themselves.’

4 Case Concerning Kasikili/Sedudu Island (Botswana/Namibia) ICJ Judgement of 13 December 1999,
ICJ Reports 1994, para. 68.
‘Having examined the documents referred to above, the Court cannot conclude therefrom that in
1984-1985 South Africa and Botswana had agreed on anything more than the despatch of the
Jjoint team of experts. In particular, the Court cannot conclude that the two States agreed in some
fashion or other to recognize themselves as legally bound by the results of the joint survey
carried out in July 1985. Neither the record of the meeting held in Pretoria on 19 December 1984
nor the experts' terms of reference serve to establish that any such agreement was reached.
Moreover, the subsequent correspondence between the South African and Botswana authorities
appears to deny the existence of any such agreement: in its Note of 4 November 1985 (see
paragraph 65 above), Botswana called upon South Africa to accept the survey conclusions: not
only did South Africa fail to acceDt them but on several occasions it emphasized the need for
Botswana to negotiate and agree on the question of the boundary with the relevant authorities of

South West AfricalNamibia, or indeed of the future independent Namibia.’
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Bl XA 7T BA o & FERIFARME R AT MEAAGEIRLERAZE—FH
ARBHEHZEE LR UATIRAR

S BEBOERRALRA

CAR&ENE ) 314558 3 38(T)RFA#% T8 i ( BIRERRY )
B ABTEE R RABXARR > CORROHMTA > TUEETH A
B SR E > MBI ARRAKIGRIEE  BREWILERNFEETASE
% VEBORLELTPRBIZITE BT UEFTEANITE » R BT
RERH N BRI Z LR o 8

46 Ibid., para 63.
“From all of the foregoing, the Court concludes that the above mentioned events |[...]
demonstrate the absence of agreement between South Africa and Bechuanaland with regard to
the location of the boundary around Kasikili/Sedudu Island and the status of the Island. Those
events cannot therefore constitute ‘subsequent practice in the application of the treaty [of 1890]
which establishes the agreement of the parties regarding its interpretation’ (1969 Vienna
Convention on the Law of Treaties, Art 31, para 3 (b)). A fortiori, they cannot have given rise to
an ‘agreement between the parties regarding the interpretation of the treaty or the application of
its provisions’ (Ibid, Art 31, para 3 (a)).”

47 International Law Commission, ‘Second report on subsequent agreements and subsequent practice in

relation to the interpretation of treaties’, A/CN.4/671, 26 March 2014, p. 555.
“...ICJ Statute), the notion of “practice” comprises any external behaviour of a subject of
international law, here insofar as it is potentially revealing of what the party accepts as the

meaning of a particular treaty provision. No particular form is required, so that official
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MEBFS > o RB T HFE ) P T B RBERERE ) o

statements or manuals, diplomatic correspondence, press releases, transactions, votes on
resolutions in international organizations are just as relevant as national acts of legislation or
Jjudicial decisions. In fact, “practice” in this respect is not limited to the central government
authorities of States, rather any public body acting in an official capacity can contribute to
demonstrating the state’s position towards its treaty commitments.’

“ Tbid.

“ Ibid., p. 20

0 Ibid., p. 29.
‘Silence as a possible element of an agreement under article 31 (3), Although an “agreement”
under article 31 (3) may be informal and need not necessarily be binding, it must nevertheless be
identifiable in order to be “established”. This requirement is formulated explicitly only for
subsequent practice under article 31 (3) (b), A “subsequent agreement” under article 31 (3) (a)
cannot therefore be derived from the mere silence of the parties.’

5! Oliver Dorr & Kirsten Schmalenbach, eds. Vienna Convention on the Law of Treaties: a commentary.

Springer Science & Business Media, 2011, p. 560.
‘Thus, agreement in lit b would in essence seem to mean acceptance, even tacit, and is at the very
minimum evidenced by the absence of any disagreement.’”’

52 Kasikili/Sedudu Island (Botswana/Namibia), supra note 45, para. 68.

53 International Law Commission, ‘Second report on subsequent agreements and subsequent practice in

relation to the interpretation of treaties’, supra note 47, p. 29; Case concerning the Temple of Preah

Vihear (Cambodia v. Thailand), supra note 4, p. 23.
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B RFEA(FHRAL)EMBE2TE T —fxm TP AHFHAA LT
FRAFHAE  BETUE S AITH > Lk 30k o AU AL/ /15T
B EAGRWERAERAERERA B2 M T EEGFEERE  PHA

‘The International Court of Justice has recognized the possibility of expressing agreement
regarding interpretation by silence or omission by stating in the case concerning the Temple of
Preah Vihear that “where it is clear that the circumstances were such as called for some
reaction, within a reasonable period”, the State confronted with a certain subsequent conduct by
another party “must be held to have acquiesced”’

4 Case concerning a dispute between Argentina and Chile concerning the Beagle Channel
(Argentina/Chile), supra note 44, p. 187, para. 169.

55 International Law Commission, ‘Second report on subsequent agreements and subsequent practice in

relation to the interpretation of treaties’, supra note 47, p. 21.
‘A merely parallel conduct may suffice. This can be the case, for example, when two States grant
oil concessions independently from each other in a way which suggests that they thereby
implicitly recognize a certain course of a boundary in a maritime area.’
56 Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial
Guinea intervening), supra note 4, at p. 447, para. 304.
“...the International Court of Justice stated that oil concessions “may ... be taken into account” if
they are “based on express or tacit agreement between the parties.”’
57 Marcelo Kohen, "Original Title in the Light of the ICJ Judgment on Sovereignty over Pedra
Branca/Pulau Batu Puteh, Middle Rocks and South Ledge." Journal of the History of International
Law/Revue d'histoire du droit international Vol. 15. Feb. 2013, p. 153.
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BN LA FTIRIEA fotl) » B AT HER B G L 0 Y
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I
TURTR A AR X EP R 23 I R R 5 5 4% (Explanatory
Memorandum) X 3 8] &9 75 2 N1 o IRTRIR A 47 Bl BUR#E R AF R S8k

#1308 2 P (transmitted) 3% BB 5 mARL ( EB ) BABT IR AER

8 Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial

Guinea intervening), supra note 4, p. 353, para. 63.

% Case concerning a dispute between Argentina and Chile concerning the Beagle Channel,

(Argentina/Chile), supra note 44, p. 187, para. 169.

®nternational Law Commission, ‘Second report on subsequent agreements and subsequent practice in

relation to the interpretation of treaties’, supra note 47, p. 32.
‘Subsequent practice by one party which remains unknown to another party cannot be the basis
for a common understanding resulting from the silence of this other party (see above 3). The
question is, however, under which circumstances it can be expected that another State takes note
of and reacts to conduct which was not communicated to it, but which is nevertheless available to
it in some way, in particular by being in the public domain. Domestic parliamentary documents
and proceedings, for example, are usually public but they are mostly not communicated to other
parties to the treaty. International courts and tribunals have been reluctant to accept that
parliamentary proceedings or court judgments are considered as subsequent practice under
article 31 (3) (b) to which other parties to the treaty would be expected to react, even if such
proceedings or judgments had come to their attention through other channels, including by their

own diplomatic service.’
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T2 R FamRABRRREE (ER )% o
EIRE R TR ERZGE AGHZ— I ehmE » B AME G2
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B e R KRN T R IR R L B o @

8L Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia), supra note 4, para. 48.
‘Nor can the Court accept Indonesia's argument regarding the legal value of the map appended
to the Explanatory Memorandum of the Dutch Government. The Court observes that the
Explanatory Memorandum and map were never transmitted by the Dutch Government to the
British Government, but were simply forwarded to the latter by its diplomatic agent in The
Hague. Sir Horace Rumbold. This agent specified that the map had been published in the Official
Journal of the Netherlands and formed part of a Report presented to the Second Chamber of the
States-General. He added that "the map seems to be the only interesting feature of a document
which does not otherwise call for special comment However, Sir Horace Rumbold did not draw
the attention of his authorities to the red line drawn on the map among other lines. The British
Government did not react to this internal transmission. In these circumstances, such a lack of
reaction to this line on the map appended to the Memorandum cannot be deemed to constitute
acquiescence in this line. ".’

62 Ibid,, para. 61.
‘The Court has already given consideration (see paragraph 48 above) to the legal force of the
map annexed to the Dutch Government's Explanatory Memorandum accompanying the draft Law
submitted by it for the ratification of the 1891 Convention. For the same reasons as those on
which it based its previous findings, the Court considers that this rnap cannot be seen as "a
subsequent agreement or as subsequent practice for the purposes of Article 31.3 (a ) and (b ) of

the Vienna Convention".’
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®International Law Commission, ‘Second report on subsequent agreements and subsequent practice in

relation to the interpretation of treaties,” supra note 47, p. 32.

“ RE TR - ZUENIEIR R ERVE S ZE G - RIEIRZRE o Case concerning the

Temple of Preah Vihear (Cambodia v. Thailand), supra note 4, p. 13.
‘The whole of the evidence before the Court shows that the map of the sector of the Dang Rek
which 1s Annex 1 to the Memorial of Cambodia \vas not prepared or published either in the
name or on behalf of the Mixed Commission of Delimitation set up under the Treaty of the 13th
February, 1904; but, whereas the said Mixed Commission consisted of a French Commission a n
d a Siamese Commission, the said Annex 1 was prepared by members of the French Commission
alone and published only in the name of the French Commission.’

VEBEARR - ERZ M B A AR R R - 55 ¢ Tbid,, p. 21.

‘Thailand, on the other hand, contests any claim based on this map, on the following grounds :
first, that the Map was not the work of the Mixed Commission, and had therefore no binding
character, secondly, that at Preah Vihear the Map embodied a material error, not explicable on
the basis of any exercise of discretionary powers of adaptation which the Commission may have
possessed.... The Court must nevertheless conclude that, in its inception, and at the moment of
its production, it had no binding character.’

% Ibid., p. 25.

‘The Court cannot accept these contentions either on the facts or the law. If the Siamese

authorities did show these maps only to minor officials, they clearly acted at their own risk, and

the claim of Thailand could not, on the international plane, derive any assistance from that fact.’
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% Ibid.
7 ERIAE © R NEER4EIE » <http://www .prince-damrong.moi.go.th/English-1.htm> o
8 Case concerning the Temple of Preah Vihear (Cambodia v. Thailand), supra note 4, p. 27.
 Ibid., p. 23.
‘The map-together with the other maps- was, as already stated, communicated to the Siamese
members of the Mixed Commission. These must necessarily have known (and through them the
Siamese Government must have known) that this map could not have represented anything
Jformally adopted by the Mixed Commission, and therefore they could not possibly have been
deceived by the title of the map, namely, "Dangrek- Commission of Delimitation between Indo-
China and Siam" into supposing that it was purporting to be a production of the hlixed
Commission as such. Alternatively, if the Siamese members of the Commission did suppose
othenvise, this could only have been be- cause, though without recording them, the Mixed
Commission had in fact taken some decisions on which the map was based; and of any such
decisions the Siamese members of the Commission would of course have been aware.’
OB TR B A A 0 T NS E A R 9 (8L 3 {7 - REHVEE AEITIREEE
Moreno Quintana ~ H1EEREATREALEST ~ BMAY Sir Percy Spender © 55, © Ibid., p. 35.
‘The indication of the line of the watershed in Article I of the 1904 Treaty was itself no more

than an obvious and convenient way of describing a frontier line objectively, though in general
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B REAGY T ol e — O T BATHEETE  RLBARELTBREARELETZ
& @A -

terms. There is, however, no reason to think that the Parties attached any special importance to
the line of the watershed as such, as compared with the overriding importance, in the interests of
finality, of adhering to the map line as eventually delimited and as accepted by them. The Court,
therefore, feels bound, as a matter of treaty interpretation, to pronounce in favour of the line as
mapped in the disputed area.’

" Ibid., pp. 29-30.

2 Case concerning a dispute between Argentina and Chile concerning the Beagle Channel,

(Argentina/Chile), supra note 44, p. 188, para. 171.
‘The mere publication of a number of maps of (as the Court has already shown) extremely
dubious standing and value could not — even if they nevertheless represented the official
Argentine view — preclude or foreclose Chile from engaging in acts that would, correspondingly,
demonstrate her own view of what were her rights under the 1881 Treaty — nor could such
publication of itself absolve Argentina from all further necessity for reaction in respect of those

acts, if she considered them contrary to the treaty.’
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40 WTO LM ZEN » ZX2REEEENE LB EGFRL
wimn > AR EEB T Z—TAHALHBTHERBFoAGOZRALETE
HEREELTRMER I BAISEEEMEE—BUEE RAEETZREW
EHA T AR BRIRE o RREAT

D R BT A RN B A FTARIE AT St - B R T AER B Mk
# o EIFAZT » FIRIEGIUERT AR BEITAFHDBGOER

fextadtey A BEARAETRAE  EY  MABAAERGIER
Mo SRR & T
TR R AR R BB 56 A AR RE B %5 8% (Explanatory
Memorandum) 2 3. B 8975 2 /1 o iR TE R A FT B BURME R AG AR © 5%
23, /8 X F (transmitted) & B BUF - £ ZEERAZT » AR EEHEFE
Z R RRARABRKBEGE (R ) R P AN EHE S K

3 WTO, Appellate Body Report, EC — Chicken Cuts, WT/DS269/AB/R, WT/DS286/AB/R, 12
September 2005, para. 272.

‘in specific situations, the “lack of reaction” or silence by a particular treaty party may, in the
light of attendant circumstances, be understood as acceptance of the practice of other treaty
parties. Such situations may occur when a party that has not engaged in a practice has become
or has been made aware of the practice of other parties (for example, by means of notification or
by virtue of participation in a forum where it is discussed),but does not react to it.’

" Case concerning a dispute between Argentina and Chile concerning the Beagle Channel,
(Argentina/Chile), supra note 44, p. 187, para. 169.

5 Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia), supra note 4, para. 48.
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FETAT 3B | AMEREAT HE > CRBELEFET > AR ELE
S ARG TR > HARB A  REAGNREZNAE Y
BRLEPH - ZRAGOT olF AGAZRB TR KA EDAUARE
Bz RARE—BARZEET B AN LRl e 4 0 o 5% R B A 45
) ERZER -

18~ W&

(b s 27 N2 ) B 3146 % 3 TA(T)Fi A& H) ) & (agreement) » EF L 1%
& W 4 4 77 SIS £ 04 2 B) 32 A2 (common understanding) Bp 7T > 2 & B bR 2 1 &
EIdo—HERIETEAGEY BT ZEEAWEGFE  EFREEZRE Fm
I BT ) & 6 E @R

ERMZ  (L)RZMEELERL > BAVRALNE - BREMN BRGFAE
wk o PR BB > EHLAGLATETE  HUAARARFEORMBZAZE - B
ANRBEEAT A o RALE & LI > A5 T B4 K T R R R IR - LA

76 Ibid., para. 61.

"7 Case concerning the Temple of Preah Vihear (Cambodia v. Thailand), supra note 4, p. 25.

78 Ibid.

7 Ibid., p. 23.

8 Tbid., p. 27.

81 Tbid., p. 35.

2 EVHEERCTEAIAKATA R T E A% ) (common understanding) - #pK T i5ER ) IR
BRI - BT R A RS e tbac it - TR " ek ) 53RN f55R4Y - International Law
Commission, ‘Second report on subsequent agreements and subsequent practice in relation to the

interpretation of treaties,” supra note 47, p. 27.
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(absence of any disagreement)/F & " # & | 8 RAKBEFAZ £

— HRBG AN ZEBAKRAER  NERFRH —FTHEERITARTE
AR TR ) c ATRF B EAAM EA  F— o SR BREREGEH
2RO ER B ABEHNFREBRINHRZER $= 0 EXB4H4
THyER o tb—RERNERETEE - B A T EITRG K o

—  SPHMA BB A N R R R
— T —ERALGEZGONEEHEFTR > A RERA GG
H)RRFERF) o BT UATa 6 He s 4 40 B 2 H A 8 4 T 30 R A% 40 AR R 1 AR
T - BEBRMREEG T AGLE —ROFTE -
AT EHMEE  F o RRMAFTETHHEFHRALERRA > TURETW
RRAFIE
"RIRARAR T EMAE L o WA 1984-1985 £ 2 R o iy I SR ALARAE
R E EIRE EE REE o bt BIFRBIABRGEH T BT T
RARFA 1985 F10 A4 BB eY » BRAARZRbFEHRER
B IERMERE - B RIRALT A IR L BB T 0 Bk e vk
b 25 78 & 4o gk o S4BT 42 Kasikili/Sedudu & 2 ik - sk B &
#3(Bechuanaland) 2 [ & &=} % (agreement) o R4t 48 R 4e 4% R T8 A 15 4
ZRIG T B - TR ST PR SRR R MR R MR R A B
=+t $ZE2 () MBAGQRRA F @k R &% FE R0 RE
ZNh R ZAEAT WAoo 0

8 QOliver Dérr & Kirsten Schmalenbach, eds. Vienna Convention on the Law of Treaties, supra note 51, p.
560.
‘Thus, agreement in lit b would in essence seem to mean acceptance, even tacit, and is at the very
minimum evidenced by the absence of any disagreement.’”’
84K asikili/Sedudu Island (Botswana/Namibia), supra note 45, para. 68.
85 Ibid., para 63.
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Rin o FE4E T EeAR B kAP 4R £ | (the Beagle Channel case) ¥ » R E & &
T FBGR AT B AW R R A4 - FEY R
Mo BlARML » SKAIR LR FTHRAEAIBR - RGO T W EFITA
AR FRATE - KHAIR S T UAY R BG4 74T BAE AR O 2R
WA > MR GHR Bk o Y
SR & B KR P RABGEH] > R R RN TR - T AR R E QT A7
T ZRARBEHREF - FEI K - BE it BRIFEAFEZRKEH KL
WoATREA AR AR -

=]

= A BRI FRE R R
ABAEHF AL R BL B RBEH M TR REEHZRIG T 7T X

RGGRALGHZARRBE  ABEF A H — B FRERCHE LR
A L ARAZE ARBEHHZRABER > BRI 8 TRE > 2F
B FHE o £ LREAZIT » BUME RFAA A2 BHEELATHAL
IMZFRZRIE? ERRHRAREZG Y M HEEME R -

“From all of the foregoing, the Court concludes that the above mentioned events |[...]
demonstrate the absence of agreement between South Africa and Bechuanaland with regard to
the location of the boundary around Kasikili/Sedudu Island and the status of the Island. Those
events cannot therefore constitute ‘subsequent practice in the application of the treaty [of 1890]
which establishes the agreement of the parties regarding its interpretation’ (1969 Vienna
Convention on the Law of Treaties, Art 31, para 3 (b)). A fortiori, they cannot have given rise to
an ‘agreement between the parties regarding the interpretation of the treaty or the application of
its provisions’ (Ibid, Art 31, para 3 (a)).”’

8 Case concerning a dispute between Argentina and Chile concerning the Beagle Channel,

(Argentina/Chile), supra note 44, p. 188, para. 171.
‘... In the same way, negotiations for a settlement that did not result in one, could hardly have any
permanent effect. At the most they might temporarily have deprived the acts of the Parties of
probative value in support of their respective interpretations of the treaty, insofar as these acts
were performed during the process of the negotiations. The matter cannot be put higher than

that.’
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AITHBREERIABEL " GlATHEIETE | > S BEH LT AR ER T

For 0 B A 1940 FEEENFRME - BEATHRZHRAALARTREBITAERT
FHALENRBALINES  MEBRHLRELR YR ERERAAEE
B2 AR HRRZREE " M — B | Pz R ey F # e % (clear

impression) ©
HARE T AR BERERE | P RETRAE- B UBEEEAKYZ
R EE > MLAHBE AR FZRICERZTA
T FTARZE ) A4 N B IR A E T SR B A [TAR IS N 4 2 38
B R ER R G Bp AR i kb B R A FTIRIE R ( HNMEH R ) BT RE—
—E bR FEAT (B8 ) AT R AR R K FTARIE T A AU 4L 3%

87 Case concerning the Temple of Preah Vihear (Cambodia v. Thailand), supra note 4, p. 29.
‘As regards her failure even to raise the question of the map as such until 1gj8, Thailand states
that this was because she was, at all material times, in possession of Preah Vihear; therefore she
had no need to raise the matter. She indeed instances her acts on the ground as evidence that she
never accepted the Annex 1 line at Preah Vihear at all, and contends that if she never accepted it
she clearly had no need to repudiate it, and that no adverse conclusions can be drawn from her
failure to do so.’
88 Phil C. W. Chan, "Acquiescence/Estoppel in International Boundaries: Temple of Preah Vihear
Revisited" Chinese Journal of International Law, Fall, 2004, Vol.3(2), p. 427. 405 ~ (EEREE ~ FHE
% °
8 Ibid., p. 432; Case concerning the Temple of Preah Vihear (Cambodia v. Thailand), supra note 4, p. 27,
90 (diss. op. Koo).
%0 Ibid, p. 30
‘The real question is whether they sufficed to efface or cancel out the clear impression of
acceptance of the frontier line at Preah Vihear to be derived from the various considerations

already discussed.’

163
DOI:10.6814/THE.NCCU.DIP.001.2018.F09



EROEFETATEDE  BARFETREZ LA > FHHETETARR
W RE - )

EREF ATRE TRRZICE R G L E T UE R A FTARIERIE M 40 2 K 5%
g AFREZHBERATOMNA AP REHNMRERMENA DR > 27 &
SR ZHFRBETRMG - FEmR T FFE BT RRARETRE
ZHREARTE  ARHAFTRFACAGHERAZIETBRALE > BAR MGG
BEBRAGAOZER  FEEHFRALERTBEERBT R > G L xE

wpr
WEMZARM

Ems —HAERFAE AL BFERELT HIFH
75 & #2248 AT B o Ag

o 3B EARICARIRZAT B AR EJE

= PRk e
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oL Case concerning a dispute between Argentina and Chile concerning the Beagle Channel
(Argentina/Chile), supra note 44, p. 188, para. 171.
92 Oliver Dorr & Kirsten Schmalenbach, eds. Vienna Convention on the Law of Treaties: a commentary.
supra note 51, p. 560.
‘Thus, agreement in lit b would in essence seem to mean acceptance, even tacit, and is at the very
minimum evidenced by the absence of any disagreement.’”’
%3 Nuno Sergio Marques Antunes, ‘Estoppel, Acquiescence and Recognition in Territorial and Boundary

Dispute Settlement’ Boundary and territory briefing Vol. 2, No. 8, IBRU, 2000, p. 14.
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% Case concerning the Temple of Preah Vihear (Cambodia v. Thailand), supra note 4, p. 26.
‘Thailand had several opportunities of raising with the French authorities the question of the
Annex 1 map. There were first of all the negotiations for the 1925 and 1937 Treaties of
Friendship, Commerce and Navigation between France, on behalf of Indo-China, and Siam.
These Treaties, although they provided for a general process of revision or replacement of
previous Agreements, excluded from this process the existing frontiers as they had been
established under the Boundary Settlements of 1893, 1904 and 1907. Thereby, and in certain
more positive provisions, the Parties confirmed the existing frontiers, whatever they were.These
were occasions (particularly in regard to the negotiations for the 1937 Treaty, which occurred
only two years after Thailand's own survey of the frontier regions had disclosed, in her belief, a
serious divergence between the map line and the watershed line at Preah Vihear) on which it
would have been natural for Thailand to raise the matter.’

% Ibid., p. 27.
‘...after the war, by a Settlement, agreement of november 1946 with France, Thailand accepted a
reversion to the status quo ex ante 1941. It is Thailand's contention that this reversion to the
status quo did not affect Preah Vihear because Thailand already had sovereignty over it before
the war. The Court need not discuss this contention, for whether Thailand did have such
sovereignty is precisely what is in issue in these proceedings. The important point is that, in
consequence of the war events, France agreed to set up a Franco-Siamese Conciliation
Commission consisting of the two representatives of the Parties and three neutral
Commissioners, whose terms of reference were specifically to go into, and make
recommendations on an equitable basis in regard to, any complaints or proposals for reversion

which Thailand might wish to make as to, inter alia, the frontier settlements of 1904 and 1907.
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PPRE TR TR A B X SR 244 5 A JE R 1R R B AR AR R 2 s
BE—BEF 248 o sbih A R34 PRI st a6y PR o
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THRERADBHOFERE B GEHZBER - URBEBESHEY  KTH
ZEBRAET EFE ) EZRET 0 KRARA UG T BEAAEKY
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(obvious) H.## & (convenient) a4 35 e ey 7 X, > K2 4 - HILAAHE
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The Commission met in 1947 in Washington, and here therefore was an outstanding opportunity
for Thailand to claim a rectification of the frontier at Preah Vihear on the ground that the
delimitation embodied a serious error which would have caused Thailand to reject it had she
known of the error in 1908-1909. In fact, although Thailand made complaints about the frontier
line in a considerable number of regions, she macle none about Preah Vihear.’

96 Marcelo Kohen, “Keeping Subsequent Agreements and Practice in Their Right Limits”, in: G. Nolte

(ed.), Treaties and Subsequent Practice, Oxford University Press: Oxford, 2013, p. 34.

97 Case concerning the Temple of Preah Vihear (Cambodia v. Thailand), supra note 4, p. 35.
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EAERERY T AEFHRE T ERUFRAT FFE ) FERAH
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LRI b AR P H AR E A TR ERR - BBRE
HURBEGIRBTAH S H ik TORERHET AR T +F5F
FooBE I AERERGOITIRLZRE @R CTHER  F7 L3k
BATRER Ak QFRETO T B akE KRR - kRR&ERE T WA
B ARBER . B A B EBRR K T (recognized) % 3 i B 3%
R BAEFFELERETRERGMEALER 7 10
soh > BIRERZBE@NRAT TFF | SFA MG TRERGOZES
TR R GRAE BRI RAERA - AT ARGIRLRAAZL -
W AX AR TR =2 " A TR EAAR A EALFmT M
BREBRZIEAATREAFOXRIRRAREFRALFR - af b EiE

AR ETS R Ae 2 FI - S EEEEREREREY - 55 © Jean Barale, "L acquiescement dans

la jurisprudence internationale" Annuaire francais de droit international, volume 11, 1965, p. 414.

9 Case concerning the Temple of Preah Vihear (Cambodia v. Thailand), supra note 4, p. 35.

100 Territorial Dispute (Libyan Arab Jamahiriya/Chad), supra note 4, para. 45.
‘In the case concerning the Temple of Preah Vihear, a map had been invoked on which a line had
been drawn pur- porting to represent the frontier determined by a delimitation commis- sion
under a treaty which provided that the frontier should follow a watershed, in fact the line drawn
did not follow the watershed. The Court based its decision upholding the "map line" on the fact
that "both Parties, by their conduct, recognized the line and thereby in effect agreed to regard it
as being the frontier line" (Temple of Preah Vihear, Merits. I.C.J. Reports 1962, p. 33).”

101 International Law Commission, ‘Second report on subsequent agreements and subsequent practice in

relation to the interpretation of treaties’, supra note 47, p. 30, para, 62
‘The Temple case concerned a practice which may not only have implied a simple interpretation
of a treaty but perhaps even a modification of a boundary treaty. However, regardless of whether

a treaty can be modified by subsequent practice of the parties.’

167
DO1:10.6814/THE.NCCU.DIP.001.2018.F09



AR FME P A B EFRANFZEBARE > RBERZ AL

WG BARH o ETRAE » ZEHAXK MBRET 58158 AlaEXERH
BEBREBRNZ P

"RIRE RE E 1955 AT E A RR A AR ERGEHR
ERAETHEFTER - WwRIBEHORETER P TUBMEE S ARIZH
AR o 10
EHEY > ERAA 1955 20 E 4GP T AR, —5H - MET T B
% R BAEEERF c ER > X EHROZBWNEFTE  ERGAMBNAE T B
AR B R AT B i IR PR A BTG e R > (LA S RAR
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192 Territorial Dispute (Libyan Arab Jamahiriya/Chad), supra note 4, para. 36

103 Ibid., para. 38.

104 Ibid., paras. 42-43

105 Ibid., para. 52.

106 Ibid., para. 52.

WTERT TREIEEEAR ) 24 0 T TIBFURE A B E B T PR R - AR

F THSFZE | BER © Case concerning the Temple of Preah Vihear (Cambodia v. Thailand), Merits,

Judgment of 15 June 1962, 1.C.J. Reports 1962, p. 34.
‘In general, when two countries establish a frontier between them, one of the primary objects is
to achieve stability and finality. This is impossible if the line so established can, at any moment,
and on the basis of a continuously available process, be called in question, and its rectification
claimed, whenever any inaccuracy by reference to a clause in the parent treaty is discovered.
Such a process could continue indefinitely, and finality would never be reached so long as
possible errors still remained to be discovered. Such a frontier, so far from being stable, would

be completely precarious.’
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HEms  EREEZEA T BAEERA KA ARRLTRSREHN
BR G MESREGY A T RAETRHRRELEERE | (Decision regarding
delimitation of the border between Eritrea and Ethiopia) /& Fi % » 12424k 48, %48 + 1%
REplPegrk— B o PHT ERERS AREEEeRES AL SR~
BARMG AL MR R AR BEAEZEDE » ETRF RGBT - URT A
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18Sovereignty over Certain Frontier Land Case (Belge v. Netherlands), supra note 36, p. 227.

109 Tbid., p. 229.
‘The acts relied upon are largely of a routine and administrative character performed by local
officials and a consequence of the inclusion by the Netherlands of the disputed plots in its Survey,
contrary to the Boundary Convention. They are insufficient to displace Belgian sovereignty
established by that Convention.’

10 Ibid., pp. 230-231.

11 International Law Commission, ‘Second report on subsequent agreements and subsequent practice in

relation to the interpretation of treaties’, supra note 47, p. 53.

12 Ibid., p. 55-56; Decision regarding delimitation of the border between Eritrea and Ethiopia, 13 April

2002, Reports of International Arbitral Awards, vol. XXV, p. 83, at pp. 110-111, paras. 3.6.-3.10.

113 Ibid., p. 56; Marcelo Kohen, “Keeping Subsequent Agreements and Practice in Their Right Limits”,

supra note 96, p. 43.

W AERTILZE B JEBER RIS 1 B LA M RRET ARy U BORE -

15 Ibid,, p. 31.
‘This judgment suggests that in cases which concern treaties establishing a delimited boundary

the circumstances will only very exceptionally call for a reaction. In such situations there
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appears to be a strong presumption that silence does not constitute acceptance of a practice.’
116 Georges Abi-Saab, ‘La pérennité des frontiéres en droit international’, Relations Internationales,
Paris-Geneve, 1990, n® 64, p. 348. Malcolm Shaw, International Law, 6th edition, Cambridge University
press, p. 522.
17 Marcelo Kohen, “Keeping Subsequent Agreements and Practice in Their Right Limits”, supra note 96,
p. 45.
18 Official Records of the United Nations Conference on the Law of Treaties, AJCONF.39/11, at p. 208,
para. 63.
1901iver Dérr & Kirsten Schmalenbach, eds. Vienna Convention on the Law of Treaties: a commentary.

supra note 51, p. 522
PO (HEAIREEALT) F 390K - T RO UEBBEIZ RIEIEY - BRRGTITRE S AR ER
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12! International Law Commission, ‘Second report on subsequent agreements and subsequent practice in
relation to the interpretation of treaties’, supra note 47, p. 60.

122 Tbid,, p. 26.

123 Marcelo Kohen, “Keeping Subsequent Agreements and Practice in Their Right Limits” supra note 96,
p. 42.

PUE R R A R - e — L REVBIE R - ZRETERILAVESTURIRE R -
Bt Territorial Dispute (Libyan Arab Jamahiriya/Chad), supra note 4, paras. 72-73.

125 pClJ, Serie B n° 12,1925, p. 20.

‘It often happens that, at the tirne of signature of a treaty establishing new frontiers, certain
portions of these frontiers are not yet determined and that the treaty provides certain measures
for their determination. In this way, Article 2 of the Treaty of Lausanne, which is intended to lay
down the frontier of Turkey from the Black Sea to the Aegean, and which, as regards the greater
part of the frontier line, gives topographical indications, leaves the determination of a portion of
the Greco-Turkish frontier to the decision of the Boundary Commission set up under Article 5. It
is, however, natural that any article designed to fix a frontier should, if possible, be so
interpreted that the result of the application of its provisions in their entirety should be the

establishment of a precise, complete and de definitive frontier.’
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126Case concerning the Temple of Preah Vihear (Cambodia v. Thailand), supra note 4, p. 34.

127 Territorial Dispute (Libyan Arab Jamahiriya/Chad), supra note 4, para. 47.
"Any interpretation under which the Boundary Convention is regarded as leaving in suspense
and abandoning for a subsequent appreciation of the status quo the determination of the right of
one State or the other to the disputed plots would be incompatible with that common intention.”
(I.C.J. Reports1959, pp. 221-222.)

128 Yearbook of the International Law Commission, 1966, vol. II (United Nations publication, Sales No.

E.67.V.2), p. 236.
‘A treaty may be modified by subsequent practice in the application of the treaty establishing the
agreement of the parties to modify its provisions.’

129 International Law Commission, ‘Second report on subsequent agreements and subsequent practice in

relation to the interpretation of treaties’, supra note 47, p. 52; Distefano, “La pratique subséquente des
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4o Max Huber Arir - E#ZAKRRA] > LR RI 0 BISH AR ACES -
PIABHABEFARMZRARR - BEFHSBRERK RG] PR R EE
DB G RBAEB AR R LRI RUALERFEMZARNEE -

EHZBSR BN EABNAT R IR FN O FRT - £ 1615 X4
ZHMABIRT —FRERGHENE—RIWA > fTEIFRILGHE R HEF
B —H#AALBRNEREN € ARSI R EH LB EIB L LA
BAWEMTRE  UBEHRES - PAEBBARERESEEHAGERLT > 2z
Pl R TRENOFETARAL - PEARGBARZIFGARL  FRTRAKZAE

Etats parties & un traité, Annuaire francais de droit international, vol. 40, 1994, pp. 56-61. %[5 ¥ 7 ¥
FERA SRl 24 - TRE SN ER L & -

PONUR R AT B S BTN ITAS S - R BB IR 2 RO Z B Z &Y - 3 R © Ibid,, p.
69.

B! Island of Palmas Case (Netherlands/United States of America), supra note 14, p. 838.

132 Hans J. Morgenthau, ‘The Problem of Sovereignty Reconsidered’ Columbia Law Review, Vol. 48, No.
3 (Apr., 1948), p. 341.

133 Island of Palmas Case (Netherlands/United States of America), supra note 14, p. 839.
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134 Tbid.

135 Ibid., p. 838.

136 Tbid.

137 Tbid.

B8 [E|HF IR E A3 2 {F (ex factis ius oritur)iE —[FHI -
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139 Island of Palmas Case (Netherlands/United States of America), supra note 14, p. 838.
190 Thid., p. 839.
141 Ibid., pp. 838-839.
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142 Claud Humphrey Meredith Waldock, "Disputed Sovereignty in the Falkland Islands Dependencies."
The British Year Book of International Law, 1948, p. 317.

193 Island of Palmas Case (Netherlands/United States of America), supra note 14, pp. 838-839.
144Malcolm Shaw, International Law, supra note 116, pp. 490-491.
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B EIHEARIBIRE - TREFESV LT A 2L HREFRE - T HES

145 Frontier Dispute (Burkina Faso v. Republic of Mali), supra note 4, para. 63.
‘Where the act does not correspond to the law, where the territory which is the subject of the
dispute is effectively administered by a State other than the one possessing the legal title,
preference should be given to the holder of the title. In the event that the effectivitis does not

coexist with any legal title, it must invariably be taken into consideration.’
ORI eSS R BUE T BIREER ) o JABELL 19 B 20 tHAC S EIA R AIRTRE R
UE BT e B F HUS FAAFERIIRSE » Bides - 555, @ The Minquiers and Ecrehos case, supra note 4,
p. 67.
YRS THEREFNEE AR —ER R AR - 5 fEEEEoR Huber Wi 5 & A REEHIE
[EEAEMERIIRYE - 357 © Island of Palmas Case (Netherlands/United States of America), supra note 14,
p. 839.
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Bk #) Z A AARA o 192 SRR IR 3R By A s 284 (Sultanate of
Bulungan) 3 & #47 B 48 AR AR AR 40 2 S AR ARG » P RAR A 4K B R R B
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148 Tbid., pp. 838-839

‘If a dispute arises to the sovereignty over a portion of territory, it is customary to examine which

of the States claiming sovereingty possesses a title — cession, conquest, occupation, etc. —

superior to that which the other State might possibly bring forward against it.’
149 Tbid,, p. 837.
130 Ibid,, p. 844
51 Tbid., pp. 846-850

152 Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia), supra note 4, para. 124
153 Ibid., para. 125.
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154 Tbid., para. 126.

155 Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua
v. Honduras), Judgment, I.C.J. Reports 2007, paras. 167-168.

156 Territorial and Maritime Dispute (Nicaragua v. Colombia), supra note 27, para. 56.

157 Ibid., para. 64.

158 Ibid., para. 66.
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159 Frontier Dispute (Burkina Faso v. Republic of Mali), supra note 4, para. 63.

160 Frontier Dispute (Burkina Faso/Niger), Judgment, I.C.J. Reports 2013, p. 44.

161 Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge

(Malaysia/Singapore), supra note 12, para. 122.
‘Critical for the Court’s assessment of the conduct of the Parties is the central importance in
international law and relations of State sovereignty over territory and of the stability and
certainty of that sovereignty. Because of that, any passing of sovereignty over territory on the
basis of the conduct of the Parties, as set out above, must be manifested clearly and without any
doubt by that conduct and the relevant facts. That is especially so if what may be involved, in the
case of one of the Parties, is in effect the abandonment of sovereignty over part of its territory.’

162 Sovereignty over Certain Frontier Land Case (Belge v. Netherlands), supra note 4, p. 229.
‘The acts relied upon are largely of a routine and administrative character performed by local
officials and a consequence of the inclusion by the Netherlands of the disputed plots in its Survey,
contrary to the Boundary Convention. They are insufficient to displace Belgian sovereignty
established by that Convention.’

163 Case concerning the Temple of Preah Vihear (Cambodia v. Thailand), supra note 4, pp. 29-30.
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164 Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial
Guinea intervening), supra note 4, p. 354. para. 70.
165 Territorial Dispute (Libyan Arab Jamahiriya v. Chad), supra note 4, para. 66.

‘Having concluded that a frontier resulted from the 1955 Treaty, and having established where
that frontier lay, the Court is in a position to consider the subsequent attitudes of the Parties to
the question of frontiers. No subsequent agreement, either between France and Libya, or between

Chad and Libya, has called in question the frontier in this region deriving from the 1955 Treaty.’

166 Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge
(Malaysia/Singapore), supra note 12, paras. 68-69.
167 Ibid., para. 203.

‘The Court considers that this correspondence and its interpretation are of central importance
for determining the developing understanding of the two Parties about sovereignty over Pedra
Branca/Pulau Batu Puteh.’

T b BRI EEERT 0 N AR AIEE S - AR AR A BT - B
F ¢ Marcelo G. Kohen, ‘Chapitre premier : La notion de possession contestée,” supra note 39, para. 18.
'®Marcelo G. Kohen. ‘Chapitre IV. Le comportement de 1'Etat et des autres sujets du droit international,’
In : Possession contestée et souveraineté territoriale [en ligne]. Genéve : Graduate Institute Publications,
1997 (généré le 18 octobre 2016). Disponible sur Internet : <http://books.openedition.org/iheid/1306>.
para. 294.
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170 Marcelo Kohen, "Original Title in the Light of the ICJ Judgment on Sovereignty over Pedra
Branca/Pulau Batu Puteh, Middle Rocks and South Ledge." supra note 57, p. 153.

171Claud Humphrey Meredith Waldock, "Disputed Sovereignty in the Falkland Islands Dependencies."
supra note 142, p. 317.

172 Legal Status of Eastern Greenland, supra note 15, p. 48.

173 Tbid.,

‘Legislation is one of the most obvious forms of the exercise of sovereign power, and it is clear
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that the operation of these enactments was not restricted to the limits of the colonies. It therefore
Jfollows that the sovereign right in virtue of which the enactments were issued cannot have been
restricted to the limits of the colonies.’

17% The Minquiers and Ecrehos Case, supra note 4, p. 66.

175 Tbid., p. 71.
‘In 1784 a French national submitted to the French Minquiers of Marine an application for a
concession in respect of the <inquiers, an application which was not granted. The
correspondence between the French authorities, relating to this matter, does not disclose
anything which could support the present French claim to sovereignty, but it reveals certain fears
of creating difficulties with the English Crown.’

176 Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia), supra note 4, para. 136.
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177 Tbid., para. 130.

178 Ibid.

79 Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua
v. Honduras) supra note 155, para. 177.

130 Ibid., para. 181.
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81 The Minquiers and Ecrehos Case, supra note 4, p. 66.

182 Thid, p. 70.

183 Thid, p. 71.

184 Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia), supra note 4, para. 132.
185 Tbid,, para. 133.

136 Tbid., para. 147.
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87 Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua
v. Honduras), supra note 155, para. 186.

138 Ibid,, p. 65.

139 Ibid., para. 185.

190 Ibid., para. 102.

1 Tbid., para. 304.

192 Case concerning the Land, Island and Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua

intervening) supra note 4, para. 266.
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193 Malcolm N. Shaw, International Law. supra note 116, pp. 1178-1179.

"The military occupation of enemy territory is termed ‘belligerent occupation and international
law establishes a legal framework concerning the legal relations of occupier and occupied. There
are two key conditions for the establishment of an occupation in this sense, first, that the former
government is no longer capable of publicly exercising its authority in the area in question and,
secondly, that the occupying power is in a position to substitute its own authority for that of the
Sformer government ’

194 Eyal Benvenisti, ‘Belligerent Occupation’, Max Planck Encyclopedia of Public International Law,
para. 1.

"% Kohen 53y » — i SEMPIFHHTEEBIZZIIAE » HRYRME SRR - BHESENE -
AT RZ B TN > BERH T NI R IE N - EEIEEIA SR - SN ERIEEZ
TERCARUNE 2 ARAE - S IR A a2 e 2 - 55 5 Kohen, Marcelo G. “Chapitre I11. La
possession’ In : Possession contestée et souveraineté territoriale [en ligne]. Genéve : Graduate Institute
Publications, 1997 (généré le 04 novembre 2016). para. 36.

19 Territorial and Maritime Dispute (Nicaragua v. Colombia), supra note 27, para. 80.

‘The Court recalls that acts and activities considered to be performed a titre de souverain are in
particular, but not limited to, legislative acts or acts of administrative control, acts relating to the

application and enforcement of criminal or civil law, acts regulating immigration, acts regulating

fishing and other economic activities, naval patrols as well as search and rescue operations’.
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197 Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia) supra note 4, para. 138.

198 Tbid., para. 139.

Y9 Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua

v. Honduras) supra note 155, para. 201.
200 Jsland of Palmas Case (Netherlands/United States of America), supra note 14, p. 851.
0 (RIBIE Y 1895 4 2 /B R B EHh R (F RadsH - M PEEIER - (PREHNES

HE S AFrREN - 55 ¢ Ibid,
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202 Ibid., p. 851.

203 Territorial and Maritime Dispute (Nicaragua v. Colombia) supra note 27, para. 83.
‘Colombia’s activities a titre de souverain with regard to Alburquer- que, Bajo Nuevo, East-
Southeast Cays, Quitasuerio, Roncador, Serrana and Serranilla, in particular, legislation relating
to territorial organization, regulation of fishing activities and related measures of enforcement,
maintenance of lighthouses and buoys, and naval visits, continued after the critical date. The
Court considers that these activities are a normal continuation of prior acts a titre de souverain.’

204 Ibid., para. 80.
‘It further recalls that “sovereignty over minor maritime features . . . may be established on the
basis of a relatively modest display of State powers in terms of quality and quantity.”’

205 Tbid.
‘Finally, a significant element to be taken into account is the extent to which any acts a titre de
souverain in relation to disputed islands have been carried out by another State with a competing
claim to sovereignty. As the Permanent Court of International Justice stated in its Judgment in
the Legal Status of Eastern Greenland case:
“It is impossible to read the records of the decisions in cases as to territorial sovereignty without
observing that in many cases the tribunal has been satisfied with very little in the way of the
actual exercise of sovereign rights, provided that the other State could not make out a superior

claim. This is particularly true in the case of claims to sovereignty over areas in thinly populated
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or unsettled countries.” (Legal Status of Eastern Greenland, supra note 15, p. 46.) ’
206 Hiroshi Taki, ‘Effectiveness’ Max Planck Encyclopedia of Public International Law, February 2013,
para. 1.
207 A I3 2 SRR Singapore Reply, para. 3.7; CR 2007/21, p. 43. para. 46.
“The older sources sometimes refer to “occupation” or “effective occupation”. The modern
Judicial usages are primarily “possession” or a predominant pattern of effectivités.’
208Claud Humphrey Meredith Waldock, "Disputed Sovereignty in the Falkland Islands Dependencies,”
supra note 142, p. 317.
209 Affaire de l'ile de Clipperton (Mexique contre France), 28 janvier 1931, p. 1108.
210 Tbid.
2 Legal Status of Eastern Greenland, supra note 15, p. 48.
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22 1bid.,, p. 59.
213 Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua

v. Honduras), supra note 155, para. 185.
214 Tbid.
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25 Island of Palmas Case (Netherlands/United States of America), supra note 14, pp. 858-859.

26 Thid., p. 859.
‘The point of view here adopted by the Arbitrator is — at least in principle — in conformity with
the attitude taken up by the United States in the note already quoted above, from the Secretary of
State to the Spanish Minister, dated January 7th, 1900 and relating to two small islands lying just
outside the line drawn by the Treaty of Paris, but claimed by the United States under the said
Treaty. The note states that the two islands “have not hitherto been directly administered by
Spain, but have been successfully claimed by Spain as a part of the dominions of her subject, the
Sultan of Sulu. As such they have been administered by Sulu agencies, under some vague form of

resident supervision by Spanish agencies, which latter have been withdrawn as a result of the

2

recent war.
27 Western Sahara, supra note 1,, para. 95.
"Political ties of allegiance to a ruler, on the other hand, have frequently formed a major
element in the composition of a State. Such an allegiance, however, if it is to afford indications
of the ruler's sovereignty, must clearly be real and manifested in acts evidencing acceptance of
his political authority. Otherwise, there will be no genuine display or exercise of State authority’
28 Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge
(Malaysia/Singapore), supra note 4, para. 71.
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219 Ibid., para. 71.

220 Ibid., para. 75.

22! Ibid., para. 79.

222 Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia), supra note 4, para. 140.

223 Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua
v. Honduras), supra note 155, paras. 190-191.

224 1bid., para. 191.
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225 Island of Palmas Case, supra note 14, p. 855.
‘[1]n the exercise of territorial sovereignty there are necessarily gaps, intermittence in time and
discontinuity in space . . . The fact that a state cannot prove display of sovereignty as regards
such a portion of territory cannot forthwith be interpreted as showing that sovereignty is

inexistent. Each case must be appreciated in accordance with the particular circumstances.”
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226 Tbid., p. 867.

‘The acts of indirect or direct display of Netherlands sovereignty at Palmas (or Miangas),
especially in the 18th and early 19th centuries are not numerous, and there are considerable
gaps in the evidence of continuous display. But apart from the consideration that the
manifestations of sovereignty over a small and distant island, inhabited only by natives, cannot
be expected to be frequent, it is not necessary that the display of sovereignty should go back to a
very far distant period. [...] It is quite natural that the establishment of sovereignty may be the
outcome of a slow evolution, of a progressive intensification of State control’

227 Legal Status of Eastern Greenland, supra note 15, pp. 50-51.
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“bearing in mind the absence of any claim to sovereignty by another Power, and the Arctic and
inaccessible character of the uncolonized parts of the country, the King of Denmark and Norway
displayed . . . in 1721 to 1814 his authority to an extent sufficient to give his country a valid
claim to sovereignty, and that his rights over Greenland were not limited to the colonized area”

228 Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia), supra note 4, para. 134.

229 Ibid., para. 132.

230 Ibid., para. 145.

B! The Minquiers and Ecrehos Case, supra note 4, p. 70.

232 Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia), supra note 4, para. 132.

23Ibid., para. 147.
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234 Territorial and Maritime Dispute (Nicaragua v. Colombia), supra note 27, para. 174.
‘It further recalls that “sovereignty over minor maritime features . . . may be established on the
basis of a relatively modest display of State powers in terms of quality and quantity.”’
235 Ibid., para. 83.
‘Colombia’s activities a titre de souverain with regard to Alburquer- que, Bajo Nuevo, East-
Southeast Cays, Quitasuerio, Roncador, Serrana and Serranilla, in particular, legislation relating
to territorial organization, regulation of fishing activities and related measures of enforcement,
maintenance of lighthouses and buoys, and naval visits, continued after the critical date. The
Court considers that these activities are a normal continuation of prior acts a titre de souverain.’
236 Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge
(Malaysia/Singapore), supra note 4, para. 61.
7 Case Concerning the Indo-Pakistan Western Boundary (Rann of Kutch) between India and Pakistan
supra note 11, para. 563.
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238 Ibid., para. 569.

239 Ibid., para. 501.
“The rights and duties which by law and custom are inherent in, and characteristic of,
sovereignty present considerable variations in different circumstances according to time and

place, and in the context of various political systems.”
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240 western Sahara, supra note 1, para. 95.
" Political ties of allegiance to a ruler, on the other hand, have frequently formed a major
element in the composition of a State. Such an allegiance, however, if it is to afford indications
of the ruler's sovereignty, must clearly be real and manifested in acts evidencing acceptance of
his political authority. Otherwise, there will be no genuine display or exercise of State authority’

231 Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge

(Malaysia/Singapore), supra note 12, para. 71.

242 Tbid., para. 70.

243 Tbid., para. 75.

244 Tbid., para. 79.

W5 EES | TIEE BT E P ZE | % o 55 ¢ Island of Palmas Case (Netherlands/United States of

America), supra note 14, p. 855.

246 Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge

(Malaysia/Singapore), supra note 12, paras. 68-69.
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247 Island of Palmas Case, supra note 14, p. 840.

248 Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia), supra note 4, para. 134.
29 Case concerning the Land, Island and Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua
intervening) supra note 4, para. 333.

250 Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia), supra note 4, para. 134.

! Case concerning the Land, Island and Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua

intervening) supra note 4, para. 333.
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252 Legal Status of Eastern Greenland, supra note 15, pp. 50-51.
“bearing in mind the absence of any claim to sovereignty by another Power, and the Arctic and
inaccessible character of the uncolonized parts of the country, the King of Denmark and Norway
displayed . . . in 1721 to 1814 his authority to an extent sufficient to give his country a valid
claim to sovereignty, and that his rights over Greenland were not limited to the colonized area”
233 1bid,, p. 46.
254 Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge
(Malaysia/Singapore), supra note 12, para. 62.
‘Another factor of significance which the Court has to take into consideration in assessing the
issue of the original title in the present case is the fact that throughout the entire history of the

old Sultanate of Johor, there is no evidence that any competing claim had ever been advanced
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over the islands in the area of the Straits of Singapore.’

255 Ibid., para. 51.
‘Singapore has offered no further specific evidence to substantiate its claim relating to the status

of Pedra Branca/Pulau Batu Puteh as terra nullius prior to the construction of the lighthouse on
itin 1847.°
256 Ibid., paras. 68-69. [F#AHEF|(orignal title)ZFE R A5 -

BTSRRI ESTE S | T BRARIE R B (i1 ZE | © Territorial and Maritime Dispute (Nicaragua v.
Colombia), supra note 27, para. 80; Legal Status of Eastern Greenland, supra note 15, p. 46.
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258 Island of Palmas Case (Netherlands/United States of America), supra note 14, p. 855.

259 The Minquiers and Ecrehos case, supra note 4, p. 67.
‘The Court further finds that British authorities during the greater part of the nineteenth century
and in the twentieth century have exercised State functions in respect of the group [Ecrehos]. The
French Government, on the other hand, has not produced evidence showing that it has any valid
title to the group. In such circumstances it must be concluded that the sovereignty over the
Ecrehos belongs to the United Kingdom."

260 Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia), supra note 4, para. 148.
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261 Thid.

262 Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua

v. Honduras), supra note 155, para. 170.

263 Legal Status of Eastern Greenland, supra note 15, p. 48.
‘Legislation is one of the most obvious forms of the exercise of sovereign power, and it is clear
that the operation of these enactments was not restricted to the limits of the colonies. It therefore
follows that the sovereign right in virtue of which the enactments were issued cannot have been
restricted to the limits of the colonies.’

264 Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia), supra note 4, para. 137.
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265 Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua

v. Honduras), supra note 155, para. 191.
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266 WTO, supra note 73, para. 272.
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267 Island of Palmas Case (Netherlands/United States of America), supra note 14, pp. 838-839.

28 Tbid., p. 838.

269 Kyoko Hamakawa, ‘Issues on the Title of the Senkaku Islands: Analysis of the Viewpoints of Japan

and China’, Issue Brief, National Diet Library No. 565 (Feb. 28, 2007), pp. 2-3
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270 Marcelo G. Kohen, ‘Chapitre premier: La notion de possession contestée,” supra note 39, para. 22.

271 Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge

(Malaysia/Singapore), supra note 12, para. 61.
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! Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia), Judgment, I.C.J. Reports
2002, para. 148.
“The Court notes that the activities relied upon by Malaysia, both in its own name and as
successor State of Great Britain, are modest in number but that they are diverse in character and
include legislative, administrative and quasi-judicial acts. They cover a considerable period of time
and show a pattern revealing an intention to exercise State functions in respect of the two islands
in the context of the administration of a wider range of islands. The Court moreover cannot
disvegard the fact that at the time when these activities were carried out, neither Indonesia nor its
predecessor, the Netherlands, ever expressed its disagreement or protest.”
2 Case concerning the Temple of Preah Vihear (Cambodia v. Thailand), Merits, Judgment of 15 June
1962, I.C.J. Reports 1962, p. 27.
‘...after the war, by a Settlement, agreement of november 1946 with France, Thailand accepted a

reversion to the status quo ex ante 1941. It is Thailand's contention that this reversion to the status
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quo did not affect Preah Vihear because Thailand already had sovereignty over it before the war.
The Court need not discuss this contention, for whether Thailand did have such sovereignty is
precisely what is in issue in these proceedings. The important point is that, in consequence of the
war events, France agreed to set up a Franco-Siamese Conciliation Commission consisting of the
two representatives of the Parties and three neutral Commissioners, whose terms of reference were
specifically to go into, and make recommendations on an equitable basis in regard to, any
complaints or proposals for reversion which Thailand might wish to make as to, inter alia, the
[frontier settlements of 1904 and 1907. The Commission met in 1947 in Washington, and here
therefore was an outstanding opportunity for Thailand to claim a rectification of the frontier at
Preah Vihear on the ground that the delimitation embodied a serious error which would have
caused Thailand to reject it had she known of the error in 1908-1909. In fact, although Thailand
made complaints about the frontier line in a considerable number of regions, she macle none about
Preah Vihear.’
4 The Minquiers and Ecrehos Case, Judgment of November 17th, 1953: 1.C.J. Reports 1953, p. 71.
‘In 1784 a French national submitted to the French Minquiers of Marine an application for a
concession in respect of the <inquiers, an application which was not granted. The
correspondence between the French authorities, relating to this matter, does not disclose
anything which could support the present French claim to sovereignty, but it reveals certain fears
of creating difficulties with the English Crown.’
5 Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia), supra note 1, para. 130.
8 Case concerning the Temple of Preah Vihear (Cambodia v. Thailand), supra note 2, p. 27.
3 B, 1 Case concerning the Temple of Preah Vihear (Cambodia v. Thailand), supra note 2, p. 25, p. 27;
Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge (Malaysia/Singapore),
supra note 12, para. 203;
The Minguiers and Ecrehos Case, supra note 4, p. 71.
‘In 1784 a French national submitted to the French Minquiers of Marine an application for a
concession in respect of the <inquiers, an application which was not granted. The
correspondence between the French authorities, relating to this matter, does not disclose

anything which could support the present French claim to sovereignty, but it reveals certain fears

211
DO1:10.6814/THE.NCCU.DIP.001.2018.F09



REEETE  RARBAZIHEZHHER - ARAZEAEHET » &L
"EERBDRGEYS AFEARAEXIFEAREZRE SRR E S RE i
Mo A RBRREZVEALEAANZFR - EERRERFm T EENG - A
MEERIL > THELFMTLERAFALEL B AT EHTEE -

A BRI AAE BT O X2 B A

BRI AR L BRAT O N R 6 il A5 7T SASE MR 2 BGR A & 184R £ BT 7 K
(2% ) PHEMEAL  AXFZFERUALRRF AR L E MM > P HiE—
FRASALRGERERAREETRAZE &AM -

Bh o RABAEZA LA X PR A ERFAEFRIE G RRME - Ak
BB ARIFAE R X RAEABAIRGE » BRMERFH2BH A E - AAdey » ZHAR
BEABRRET FHRATE LM A TR ERUAG S ~ Bk B A B E
Bl gz £ RRA A LHIERZ LR L RET Y L2404 BAR
RERFRCBAERE

HEn 548 L0FH K (% )RR TREAGT S - B Efl ks
AAEBUFIE AR RE P ERRAZEN c £E— 7 @ AR IR A X R A%
W GEA > mERE AhE B BEHA - B L FE A AMAEE Y
BREFRME > Toil@mz -

kb EBRBABREHMNEFRRULMARE & A%S  2FF LXRER
T b BEADEiE R P AT Z R PR RS BER > TRBEREEHE VS5

of creating difficulties with the English Crown.’
"R LRI R R L B RO E S L AEE B LUEEE > BIFRARELL
BRI IRV SR - B —HERIEZ A R RSB ESS ) (preponderance of evidence)st
B BRI 07 IR THURIRGE - 5 The Minquiers and Ecrehos Case, supra
note 4, p. 67; Law Teacher. (November 2013). Rules of Evidence Before The International Court Of
Justice International Law Essay. Retrieved from https://www.lawteacher.net/free-law-
essays/international-law/rules-of-evidence-before-the-international-court-of-justice-international -law-
essay.php?cref=1.
12 Affaire de I'ile de Clipperton (Mexique contre France), 28 janvier 1931, p. 1108, p. 1110; Sovereignty
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over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge, Judgment, I.C.J. Reports 2008,

para. 123; Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea

(Nicaragua v. Honduras), Judgment, I.C.J. Reports 2007, para. 208.

13 Island of Palmas Case (Netherlands/United States of America), supra note 13, p. 839.

14 Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge, supra note 12, para.

75.
‘Given the above, the Court finds that the nature and degree of the Sultan of Johor’s authority
exercised over the Orang Laut who inhabited the islands in the Straits of Singapore, and who
made this maritime area their habitat, confirms the ancient original title of the Sultanate of Johor
to those islands, including Pedra Branca/Pulau Batu Puteh.’

15 Frontier Dispute (Burkina Faso/Republic of Mali), 1.C.J. Reports 1985, p. 587. para. 63.

‘Where the act does not correspond to the law, where the territory which is the subject of
the dispute is effectively administered by a State other than the one possessing the legal title,
preference should be given to the holder of the title. In the event that the effectivitis does not
coexist with any legal title, it must invariably be taken into consideration.’

16 Marcelo G. Kohen, Mamadou Hébié, ‘Acquisition of Territory’ Max Planck Encyclopedia of Public
International Law, 2011, para. 37.

T E SR R AR BB S RIS R, - TBEEEREE ) - T OB
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18 Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial

Guinea intervening), Judgment, I.C.J. Reports 2002, para. 65.
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FIARYE > A ( RAEA RIES ) REHWE o P E S EHBUTZIHEIR > Hib
B RN F RIEFRAF R EPAE RERR X FRALAF I RRZEHEEFR
TR EM  HEW A — F A BRI R RF LKA L R R A —BE P -
SLIBRAEMEABEREEIMRERE AR PERRAIFHARER
r"g:J °

Bk BEEEE > BERANBREHAE R L KA LR H
R EERE S BREEEER AL Fme A REHT T LI 40% Sumner 7
ey T ZBRPERRE O CERAGY RS ERBAABRTEY  BE
BRAEGARANBBZEN  ARAFALEIMGE - MB DKM AT L =48
HARIE (154 ARIFAEA EREA MM ) - S4B B RAZ T8 T TR = fE 4

19 Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge, supra note 12, para.
123.

20 Ibid,, paras. 68-69.

2! Frontier Dispute (Burkina Faso v. Republic of Mali), supra note 4, para. 63

2 — HIEABERAE — P 7R RERARES - Al 5S — Uy A RN A BB O 1 TR
1B 4G 2 L ERARE v RN ERIPS A REDL N EFIES% © Sovereignty over Pedra Branca/Pulau Batu
Puteh, Middle Rocks and South Ledge (Malaysia/Singapore), supra note 12, paras. 226, 227; Land and
Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial Guinea
intervening), supra note 18, para. 67; Sovereignty over Certain Frontier Land Case (Belge v.
Netherlands), 1959 L.C.J. Reports, p. 229, Case concerning the Temple of Preah Vihear (Cambodia v.
Thailand), supra note 2, pp. 29-30; Territorial Dispute (Libyan Arab Jamahiriya v. Chad), Judgment, /.
C.J. Reports 1994, para. 66.

2 ASORE B e A PR 2 HEZR AR ENE — R EFTS © 855 ¢ B. T. Sumner. “Territorial
Disputes at the International Court of Justice’. Duke Law Journal, 2004 53(6), pp. 1803; 1811-1812.
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4 BERARAZRAE

B [k B AE fe 2 AR L 500 e A BRI SRR B Y AR SO sk — B AR A3 AR
ARRETF AR > F— o KEE R F R T RBE R IR > PR IE
REMzE X F= R UER R AT R E 34— 7 2 REHERRK

e

(D) ERBER A&
FE MW ANRVAZRHRBIEET REORFRIE P TR ERE
MERE s MAALFMAETIFRARAAR R AR > /BT L F05 % A B BRI

B AAEFRIB IR AR AT HARIBEFELE AT 5HZ -

Bh O AXBMBBHEARBEOBL SV ERBYERA ZH - ARRBE=H
Bk B P 2 o AIRAE ¥ ST A - Mk A RBEZ BN AR - MA K
INR—8y R R -

EZAEHEARBE T GORRIEEE ERRARREY ZMBN > Bh A
o B R RRBERBRARBEFEN TS Ik — M = MRR

HEEIRAHE " B R L, IR R AR S BRI W R AR - 5
B, Sovereignty over Certain Frontier Land Case (Belge v. Netherland), supra note 22, pp. 230-231.
2B BRI T G R A R EITT RAERRCR - ASAE RS AER M T ER S
HHIFEREE > JEFH 4 4mR ] - 5 /. © Frontier Dispute (Burkina Faso/Republic of Mali) supra note 15,
para. 34.

26 B. T. Sumner. ‘Territorial Disputes at the International Court of Justice’. supra note 23, pp. 1803;

1811-1812.
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Rleg " R RAL R | o ®bsh o @R EATEEL » B RGO RIE T B AR
& IR ABXAMARGESE - T B EHERRES T ot F2A (R
EOMBRE ) KA PG EEA IR EARBEGOZIETE  BR
—F T FrE A ARBAAOZEE RN LR #HARBOBEAYE
BRI E R R EARE R EREA KRB R IR B -

S Be B ERDER RO G EA LA EARBALERTE  SHARET
B RWVERAZRAE D - B BEZINEEH T BMEZERE—F0%
FhE SR ERFHRALE (PRI EARE ) » EEDTREE X - 85 -
— T —EERERATHARIBE - B EA 2R — S ARABEBITER RS
e B—FW AT EMEAAL  ATERR HEEERERERRT > BB
EZAE Rk g E A o BHAEBIT AN A 2 iy T Habg RAR L
£ 0NN EFE AL REARAN T2/ T AL EEFERE | BHL
Mgz T AEEFHE LR AR IRRA 1985 £ R o

>

K

27 Territorial Dispute (Libyan Arab Jamahiriya/Chad), supra note 22, para. 38.

28 Sovereignty over Certain Frontier Land Case (Belge v. Netherland), supra note 22, p. 227.

S R AT -

YIE TSRS S E ) o EEEDET S B BRI B A IR R R LA

e o ABVARERE Ky o 17 BN RIS S Y9 - AT A H R R DL S EA R B S AR o 5

B, 1 Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia), supra note 1, paras. 48,

6l1.

31 Sovereignty over Certain Frontier Land Case (Belge v. Netherlands), supra note 22, p. 229.
‘The acts relied upon are largely of a routine and administrative character performed by local
officials and a consequence of the inclusion by the Netherlands of the disputed plots in its Survey,
contrary to the Boundary Convention. They are insufficient to displace Belgian sovereignty
established by that Convention.’

32 Case concerning the Temple of Preah Vihear (Cambodia v. Thailand), supra note 2, pp. 29-30.

33 Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial
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¥ —fx i #mAE A XM H 2 4T A (acts a titre de souverain) » AR IE & 2|
FABAELEROCEER A G EGHEARE AR EHEEERS
F AR BRAA T T AAER - FHARER T AR D -

EERGHT > BARRRBZLEBHREZESZHR—BEL > TAN a#s

M

"IRIRIE R R XM E T A 0 BBRRE FAA L XM 2 R B
Thth A R MR - HNIE — i - AN T H RS R A L I H
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Guinea intervening), supra note 18, p. 354. para. 70.
34 Territorial Dispute (Libyan Arab Jamahiriya v. Chad), supra note 22, para. 66.
‘Having concluded that a frontier resulted from the 1955 Treaty, and having established where
that frontier lay, the Court is in a position to consider the subsequent attitudes of the Parties to
the question of frontiers. No subsequent agreement, either between France and Libya, or between
Chad and Libya, has called in question the frontier in this region deriving from the 1955 Treaty.’
35 Frontier Dispute (Burkina Faso/Republic of Mali) supra note 15, p. 587. para. 63
3 FEELAIIF B 2 IRy T REeiB SR L2 ) - VARV RDIERE - 55 R, ¢ Sovereignty over
Certain Frontier Land Case (Belge v. Netherland), supra note 22, p. 227; Land and Maritime Boundary
between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial Guinea intervening), supra note 18,
para. 67.
‘The Court notes, however, that, as there was a pre-existing title held by Cameroon in this area

of the lake, the pertinent legal test is whether there was thus evidenced acquiescence by

Cameroon in the passing of title from itself to Nigeria.’

37 Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge
(Malaysia/Singapore), supra note 12, para. 122.
‘Critical for the Court’s assessment of the conduct of the Parties is the central importance in
international law and relations of State sovereignty over territory and of the stability and

certainty of that sovereignty. Because of that, any passing of sovereignty over territory on the
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AR ARFER KRR THEUN » RZABE H MR - ¥
LR MARBEOBER B AN FEARBEFAART E R BRIER G
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(Z)ER KRR TAE LT B 2 HE

EERR T A B > B IR 8] R MR o AT R AR — 0 AR AR BRR Y b — R
AR $H 4R L S AR R P BB T4 o

Yo RT AT - R RAA L F3% S IRAFE A AR EREA BN - K
WAZAAMARBEE A EA EM > MBRRBEZAEEARE T 204 X r4aid

basis of the conduct of the Parties, as set out above, must be manifested clearly and without any
doubt by that conduct and the relevant facts. That is especially so if what may be involved, in the
case of one of the Parties, is in effect the abandonment of sovereignty over part of its territory.’
38 Ibid, paras. 68-69.
Yz o AN TR ZE | BT FEEAEAE B ) BRNDUREIRERCAR - 5 RUUTESE ¢
Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia), supra note 1, para. 148.
“The Court notes that the activities relied upon by Malaysia... ... they cover a considerable period
of time and show a pattern revealing an intention to exercise State functions in respect of the two
islands in the context of the administration of a wider range of islands. The Court moreover
cannot disregard the fact that at the time when these activities were carried out, neither Indonesia
nor its predecessor, the Netherlands, ever expressed its disagreement or protest. ”
The Minquiers and Ecrehos case, supra note 4, p. 67
"La Cour constate en outre que des autorités britanniques, durant la plus grande partie du XIXe
siecle et au XXe siecle, ont exercé des fonctions étatiques a l'égard de ce groupe. Le Gouvernement
frangais, d'autre part, n'a pas apporté la preuve qu'il ait un titre valable sur ce groupe. Dans ces

conditions, on doit conclure que la souveraineté sur les Ecréhous appartient au Royaume-Uni"
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H o BB FMHZREBEF G 0 FAKEFAZARE - RFELMBEGZ 50 HIb

By XM RBFBFTAXRE AT E  PLBRAXMEERERBIAARELLH
o HEN YHEESE AN ETZEEMAE  CRBEMAELS LHAZE
AR A Ay 7k i R 7

*W

ORI T ERE R ) 5 BEE SRR PR e BRI o pTE R
DIRRERUE - ] R S ) THHET AR R - i T R GR ) HUR TITEERRThRE L -
CREREER ) FEE RRE o BIAME TR R AR ERE S T AR A sE - BIFEAR
PR BN AW 58 > SEEHIE PSR TR T R EEAR 2 R EE - B S
BIAREHR FREISAVEE - " EREMR ) At EEERE - BB N F R TR
BE o ERERGIT - AR R ST DR (BIARM:) HIMHE R R - 2
BERpIEE " RREESMAE, - THERBEEREZE, - TREMEE, o THIEAEEE R
BEZE | - HHEIES%EE R Legal Status of Eastern Greenland, 1933 P.C.1.J. No. 53, pp. 45-46; The
Minquiers and Ecrehos case, supra note 4, p. 67; Case Concerning the Indo-Pakistan Western Boundary
(Rann of Kutch) between India and Pakistan (1968), RSA, vol. XVIL, p. 5; Sovereignty over Pulau
Ligitan and Pulau Sipadan (Indonesia/Malaysia), supra note 1, para.134.
4! Island of Palmas Case (Netherlands/United States of America), supra note 13, p. 839.
CUHRAE "B S LR ) e B R ARG S R R - S "SRR AR
BRI NS E 1 (IR R Z REE A - 555 © Legal Status of Eastern Greenland,
supra note 40, p. 59; Case concerning the Temple of Preah Vihear (Cambodia v. Thailand), supra note 2,
p. 25.
SIEESFET - RER T ARSI R SRS o EESR A BRI R AR
EHYRER - 355 © Case concerning the Temple of Preah Vihear (Cambodia v. Thailand), supra note 2,

p.- 92.
4 Island of Palmas Case (Netherlands/United States of America), supra note 13, p. 855; The Minquiers
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BRAE) o REEBERAE  2lhlen 52 » [ Rk GuEBELE | bk
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PR R A AR R

EZBoM AN FmAINBCELRELMBEL - B— T XEENF
WH PR ZAF R AR LAY EH T X - FHKE - BREBELTHERAAA » 4o
Tk E P — kB RR@EEISR KR H T 43 Minquiers 8945 34
(concession) ¥ 35 » HENRKAARE c *IEAEEHA | GHEBEE 2L HE

and Ecrehos case, supra note 4, p. 67; Sovereignty over Pulau Ligitan and Pulau Sipadan, supra note 1,
para. 148.
4 Ibid.
46 Legal Status of Eastern Greenland, supra note 40, p. 48; Sovereignty over Pulau Ligitan and Pulau
Sipadan (Indonesia/Malaysia), supra note 1, para. 137.
7R BTt oo — U5 EARE TRV BT R AR - BUTHEE 55— 7RI « 355, ¢ Territorial and
Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua v. Honduras),
supra note 12, para. 208; Case concerning a dispute between Argentina and Chile concerning the Beagle
Channel, (Argentina/Chile), 18 February 1977, Reports of International Arbitral Awards, vol. XXI, part
IL, p. 187, para. 169.
BIHRAES &5 R, © Legal Status of Eastern Greenland, supra note 40, p. 69; The Minquiers and Ecrehos
Case, supra note 4, p. 71; Case concerning the Temple of Preah Vihear (Cambodia v. Thailand), Merits,
supra note 2, p. 25, 27; Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge
(Malaysia/Singapore), supra note 12, para. 71.
4 The Minquiers and Ecrehos Case, supra note 4, p. 71.
‘In 1784 a French national submitted to the French Minquiers of Marine an application for a
concession in respect of the <inquiers, an application which was not granted. The
correspondence between the French authorities, relating to this matter, does not disclose
anything which could support the present French claim to sovereignty, but it reveals certain fears

of creating difficulties with the English Crown.’
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30 Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge
(Malaysia/Singapore), supra note 12, paras. 226, 227.
St Sovereignty over Pulau Ligitan and Pulau Sipadan, supra note 1, para. 130.

52 Case concerning the Temple of Preah Vihear (Cambodia v. Thailand), supra note 2, p. 27.
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3 WS R R N B R I ] - B R AR ZEREA - $OAR R R ZRERRE
B CIE R Z=H FME  Case concerning the Temple of Preah Vihear (Cambodia v. Thailand), supra
note 2, p. 25, p. 27.

M UNENERIAAZ Bk ~ ZRhEIEIEEEE
Sipadan (Indonesia/Malaysia), supra note 1, para. 130; Sovereignty over Pedra Branca/Pulau Batu
Puteh, Middle Rocks and South Ledge, supra note 12, paras. 122, 203.

> BRI ERE (R AR R HY5RISHEHR - [ERE T E A IE R TURIEE © thiE B ig 2 7=
A RASG R T BB 2B o DUN RELEGE ARSI SR 2 01 © Legal

Status of Eastern Greenland, supra note 40, pp. 45-46; The Minquiers and Ecrehos case, supra note 4, p.

ZE L © Sovereignty over Pulau Ligitan and Pulau

67; Case Concerning the Indo-Pakistan Western Boundary (Rann of Kutch) between India and Pakistan
(1968), supra note 40, p. 5; Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia),
supra note 1, para.148; Territorial and Maritime Dispute between Nicaragua and Honduras in the
Caribbean Sea (Nicaragua v. Honduras), supra note 12, para. 208.

S FHRAES %55 R © Legal Status of Eastern Greenland, supra note 40, p. 69; The Minquiers and Ecrehos
Case, supra note 4, p. 71; Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South
Ledge (Malaysia/Singapore), supra note 12, paras. 226, 227.

ST FERAES %55 R, © Case concerning the Temple of Preah Vihear (Cambodia v. Thailand), supra note 2, p.
27; Sovereignty over Pulau Ligitan and Pulau Sipadan, supra note 1, para. 130.; Sovereignty over Pedra
Branca/Pulau Batu Puteh, Middle Rocks and South Ledge (Malaysia/Singapore), supra note 12, paras.
226, 227.
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Z[Ey TH BRI AR - HIER T OMEE ) EIERAEB TR BE o dhik
T e AR Ry > B R am R B IR UVIR e L5808 - T REECRRR B EREERS - 35 % ¢ Sovereignty
over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge (Malaysia/Singapore), supra note
12, para. 122; Marcelo G. Kohen, ‘Abandonment of Territory’, Max Planck Encyclopedia of Public
International Law, 2008, para. 6; Affaire de ['ile de Clipperton (Mexique contre France), supra note 12,
pp- 1110-1111. Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria:
Equatorial Guinea intervening), supra note 18, p. 354. para. 67.

0 Case Concerning the Territorial Dispute (Libyan Arab Jamahiriya v. Chad), supra note 22, para. 45.
U TRBIREEEE o SR ARDARE R T L MRET R o ARE R TR —E - B
PRI R R T FREYLE o 3% R 1 The Minquiers and Ecrehos Case, supra note 4, p. 71.
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83 The Minquiers and Ecrehos Case, supra note 4, p. 71.

84 Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia), supra note 1, para. 130.

85 Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge, supra note 12, para.
196.

06 BIE— I T RIBIREY (ZRREES) - DUERIFHINAED GHEH R G A 5% - 3R
Sl P T B ThRE

67 Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge
(Malaysia/Singapore), supra note 12, para. 62; Territorial and Maritime Dispute (Nicaragua v.
Colombia), supra note 27, para. 80; Legal Status of Eastern Greenland, supra note 40, pp. 46, 50-51.

8 Affaire de l’ile de Clipperton (Mexique contre France), supra note 12, p. 1108, p. 1110; Territorial and
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Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua v. Honduras),
supra note 12, para. 208; Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South
Ledge, supra note 12, para. 70;
® FEBERIEGT - B T REERI R T OER ) - FAh o M 4HIEIR O AT DU
TEFE T AR AR AR SRR 1 1904 SRR CEHE DL Sy /K S Big s AEH
BRGSO AHARY AR - INZRE 2 AR (RINBERR ) E—EWEER (085 - EHITE
&) - LERERZEEFRRSORER T LE o EREERS  BUERREE— B
RUERIERY 1904 FERETTFAHAS 2 FREY - RENVBIRO AR LI AR S & Fon T ihTF % ) WA
BELEMIRYINEBIE - HEESE 5L - Case concerning the Temple of Preah Vihear (Cambodia v.
Thailand), supra note 2, p. 26; International Law Commission, ‘Second report on subsequent agreements
and subsequent practice in relation to the interpretation of treaties’, A/CN.4/671, 26 March 2014, p. 30,
para, 62; Territorial Dispute (Libyan Arab Jamahiriya/Chad), supra note 22, para. 45.
‘In the case concerning the Temple of Preah Vihear, a map had been invoked on which a line
had been drawn purporting to represent the frontier determined by a delimitation commission
under a treaty which provided that the frontier should follow a watershed, in fact the line drawn
did not follow the watershed. The Court based its decision upholding the "map line' on the
fact that "both Parties, by their conduct, recognized the line and thereby in effect agreed to
regard it as being the frontier line" (Temple of Preah Vihear, Merits. I.C.J. Reports 1962, p.
33).”
NEHE o fFELZ R ZEGIFEIA AR EELLEE - 25 R, : Frontier Dispute (Burkina Faso/Republic of
Mali), supra note 15, p. 587. para. 63.
‘Where the act does not correspond to the law, where the territory which is the subject of the

dispute is effectively administered by a State other than the one possessing the legal title,
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preference should be given to the holder of the title. In the event that the effectivitis does not

coexist with any legal title, it must invariably be taken into consideration.’
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A—BERZNPAAL A TFRABABRIFG T BAET UKD > &
MERE BB R ?HNE—MAE > BRAZEgRETELNEE > 21
BHETEFE  RFBARBLEBIE SO/ E -

" Case concerning a dispute between Argentina and Chile concerning the Beagle Channel, supra note
47, para. 169.
2 Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia), supra note 1, para. 61.
73 International Law Commission, ‘Second report on subsequent agreements and subsequent practice in
relation to the interpretation of treaties’, supra note 69, para, 62
‘The Temple case concerned a practice which may not only have implied a simple interpretation
of a treaty but perhaps even a modification of a boundary treaty. However, regardless of whether

a treaty can be modified by subsequent practice of the parties.’
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SAAR ATMFESAETRARLFRZER - 24 1949 F T ERZBHE - TR
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12T e g 3fan 2 3L o

Fb—Fm P > ERNFRBFEAFMLS T RA 1895 FUAT AT HE &
2y T ARYE - ( BHMGEL) FoERE M BERTE L5446 27

" BT REEIRT UL LA 2 B » BORATIE 2 I © Marcelo G. Kohen,
‘Abandonment of Territory’, supra note 59, para. 4.

75 Nuno Sergio Marques Antunes, ‘Estoppel, Acquiescence and Recognition in Territorial and Boundary
Dispute Settlement’ Boundary and territory briefing Vol. 2, No. 8, IBRU, 2000, p. 35.

76 Tan Brownlie, ‘Title to Territory (Acquisition and Loss of Territory)’, in: Collected Courses of the
Hague Academy of International Law, 1995, p. 158. AR FEZ Ih—ii0E » INEREE 2 e FE DL “#E Bk
PHIIEE AR R R - IR IRGIZFIE T RS « AREEH] - (BE —BIERF R ZA FEHE LA
Ky EAER MR =
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fetasey » AR BARARERARE TABE  EEA SR F2E
ko 2HEH > PEB AL 1885 FN KT B X MM PR T BREE S
FOPRBAEGEERRRRBFRALARABNER O " GEHE | PHABEARKR
BB Tk VN ET A EA B A TREIAERZIEET  HAXRA
B A2 1895 4 ART JE #1144 & & 53 31 4 FIARIE o

TSRS HARM 0 (GREIESIR G YIRS - FRERIE ST ) o RUBREVAEMTE - 36
(2012/04/01) » H 1-30 °
8 Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge
(Malaysia/Singapore), supra note 12, paras. 68-69. J& 454# #(orignal title)FF LB &% & °
PHAINES - CABIREREEMMBE) > 48k ¢ < http:/www.hk.emb-
japan.go.jp/chi/territory/senkaku/question-and-answer.html#q10 > -
80 The Minquiers and Ecrehos Case, supra note 4, p. 71.
‘In 1784 a French national submitted to the French Minquiers of Marine an application for a
concession in respect of the Minquiers, an application which was not granted. The
correspondence between the French authorities, relating to this matter, does not disclose

anything which could support the present French claim to sovereignty, but it reveals certain fears

of creating difficulties with the English Crown.’
81Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge
(Malaysia/Singapore), supra note 12, paras. 71, 74.

"L ESRPEREERAL T R AR A ERZ ISR R - SRR SR R A I B B
8 1. T. Thomson HF(FH » 3% E BAERSE TR - HEAES LEISIEOABFREBA -
EBEE Ry B L AR T B B e Z AL -SSR TN ST T EAERE R - - I R
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B

229

DOI:10.6814/THE.NCCU.DIP.001.2018.F09



Prop Lt P EBA - FRARA BB AR IR TAwEw B KENMESE
R 2 ABNSBF PP RRERE S MER P B FHRALELIEGRIFK
REM B REFRARANFABRTRATE  REBEFRZABRTHES B4
T EHZEEBAINEATR PR P FHBRRAE S EAT AL
AAREZH Ao AT AT ¢ B JE 3 T H AR -
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% > #4428 8] | (the Principle in dubio mitius) !

82 Toshio Okuhara Territorial Sovereignty over the Senkaku Islands’, Rule of Law Series, Japan Digital

Library (March 2015), p. 5.

8 Kyoko Hamakawa, ‘Issues on the Title of the Senkaku Islands: Analysis of the Viewpoints of Japan

and China’, Issue Brief, National Diet Library No. 565 (Feb. 28, 2007), pp. 6-7

8 Yasuo Nakauchi ‘A History from Japan’s Territorial Incorporation to the Present Day and

Contemporary Issues °, Rule of Law Series, Japan Digital Library (March 2015), p. 3.

8 Legal Status of Eastern Greenland, supra note 40, p. 83.
‘Pendant longtemps, la disproportion dont je viens de parler [celle entre les parties occupées du
Groenland et celles qui ne [’étaient pas] n’avait pas une grande importance. Et cela non
seulement parce que les exigences du droit international étaient alors plus limitées, mais aussi et
surtout parce que le titre de la souveraineté existait indépendamment de son exercice : les rois
dano-norvégiens ou danois ne prétendaient pas étre les souverains du Groenland parce qu’ils
exergaient leur autorité sur cette région , ils exercaient cette autorité parce qu’ils prétendaient
étre les souverains héréditaires du pays.’

8 Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge

(Malaysia/Singapore), supra note 12, para. 67.

87 Kyoko Hamakawa, ‘Issues on the Title of the Senkaku Islands: Analysis of the Viewpoints of Japan

and China’, Issue Brief, National Diet Library No. 565 (Feb. 28, 2007), p. 9.

S HASMEE - (ARRERESIMBIE ) - 2017/6/3008%) 484k < http://www.hk.emb-

japan.go.jp/chi/territory/senkaku/question-and-answer.html#q10 > -
VIE—BRAINA BN LAFER A - S E R A FH5RAY - Kentaro Serita, ‘The Senkaku
Islands’ Rule of Law Series, Japan Digital Library (March 2015), p. 7.
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92 Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia), supra note 1, para. 48.

93 Case concerning a dispute between Argentina and Chile concerning the Beagle Channel
(Argentina/Chile) supra note 47, p. 187, para. 1609.
‘The terms of the Vienna Convention do not specify the ways in which agreement may be

manifested. In the context of the present case the acts of jurisdiction were not intended to
establish a source of title independent of the terms of the treaty, nor could they be considered as
being in contradiction of those terms as understood by Chile. The evidence supports the view
that they were public and well-known to Argentina, and that they could only derive from the
Treaty. Under these circumstances the silence of Argentina permits the inference that the acts
tended to confirm an interpretation of the meaning of the Treaty independent of the acts of
Jjurisdiction themselves.’

94 Kentaro Serita, ‘The Senkaku Islands’ Rule of Law Series, Japan Digital Library (March 2015), p. 7.

PR 0 T HABIRE LIRS SR, SRk 5900 H 153 -

%6 Kyoko Hamakawa, ‘Issues on the Title of the Senkaku Islands: Analysis of the Viewpoints of Japan

and China’, Issue Brief, National Diet Library No. 565 (Feb. 28, 2007), p. 9.
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100 Georges Abi-Saab, « La pérennité des frontiéres en droit international », Relations Internationales,

Paris-Geneve, 1990, n° 64, p. 348. M. Shaw, International Law, 6th edition, Cambridge University press,,

p- 522.

101 PC1J, Interpretation of Article 3, Paragraph 2, of the Treaty of Lausanne (frontier between Turky and

Iraq), Advisory Opinion Ne. 12, Series B Ne 12 (PCIJ, Nov. 21, 1925), PCLJ, Serie B n° 12, 1925, p. 20.

‘...t is, however, natural that any article designed to fix a frontier should, if possible, be so

interpreted that the result of the application of its provisions in their entirety should be the
establishment of a precise, complete and definitive frontier.’

192 Case concerning the Temple of Preah Vihear (Cambodia v. Thailand), supra note 2, p. 34.

193 Territorial Dispute (Libyan Arab Jamahiriya/Chad), supra note 22, para. 47.
"Any interpretation under which the Boundary Convention is regarded as leaving in suspense
and abandoning for a subsequent appreciation of the status quo the determination of the right of
one State or the other to the disputed plots would be incompatible with that common intention."
(1.C.J. Reports1959, pp. 221-222.)

104 1hid, para. 52.
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"9 B TIRFEIREKBUN 255 27 9 & R 2 B BB - (H IR A SRR R
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#32 ° H . 1 USCAP No. 27, “On the Geographical Boundary of the Ryukyu Islands”, December 25,

1953; Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia), supra note 1, para. 48.
‘Nor can the Court accept Indonesia's argument regarding the legal value of the map appended
to the Explanatory Memorandum of the Dutch Government. The Court observes that the
Explanatory Memorandum and map were never transmitted by the Dutch Government to the
British Government, but were simply forwarded to the latter by its diplomatic agent in The
Hague. Sir Horace Rumbold. This agent specified that the map had been published in the Official
Journal of the Netherlands and formed part of a Report presented to the Second Chamber of the
States-General. He added that "the map seems to be the only interesting feature of a document
which does not otherwise call for special comment However, Sir Horace Rumbold did not draw
the attention of his authorities to the red line drawn on the map among other lines. The British
Government did not react to this internal transmission. In these circumstances, such a lack of
reaction to this line on the map appended to the Memorandum cannot be deemed to constitute
acquiescence in this line. ".’

O SEIERS > HKMY > (IREIEPIRGYIBE T ERERIEZ ST ) > 5E77 0 H 50-51 -

197 Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial

Guinea intervening), supra note 18, p. 354. para. 67.
‘The Court notes, however, that, as there was a pre-existing title held by Cameroon in this area
of the lake, the pertinent legal test is whether there was thus evidenced acquiescence by
Cameroon in the passing of title from itself to Nigeria.’

108 Sovereignty over Certain Frontier Land Case (Belg. v. Neth.), supra note 22, p. 229.
‘The acts relied upon are largely of a routine and administrative character performed by local

officials and a consequence of the inclusion by the Netherlands of the disputed plots in its Survey,
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contrary to the Boundary Convention. They are insufficient to displace Belgian sovereignty
established by that Convention.’

O R EEREEUT 0 TP EEREIR SRR, 0 2016 E3 H 21 H > H 21 -

110 The Secretariat United Nations, “Juridical Regime of Historic waters including historic bays - Study
prepared by the Secretariat,” Extract from the Yearbook of the International Law Commission, 1962,
vol. IT, A/CN.4/143, p. 25.

11 Andrea Gioia, ‘Historic Titles’, Max Planck Encyclopedia of Public International Law, 2013, para. 1.

W2 R 0 " RE R EEGRERNE , 0 2016 £33 H 21 H - H7-10 -

13 The South China Sea Arbitration Award of 12 July 2016 (Philippines v. China), Permanent Court of
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Arbitration, PCA Case No 2013-19, pp. 80-83.
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120 Jennings, R.Y., The Acquisition of Territory in International Law, Manchester University Press

(Manchester) 1963. p. 40
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