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UHAIZERE BB ARSI BA R 7 2 B i B W R AR A S B SO T Al 57U » XA
fRIZERE ] 2 SR A RERSHER A 528 © SElE 5 T E — ek
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BRI 1973 42 1 H 1 HANABE - [RIR 2 5 1k B B 1 A B R A
SEEAE - A PUERSIE 2 1A (sovereignty ) FEBKHE - SCETEIEE 90
BRI ST R - SR SRRt — B A R U5EER (Eurosceptic) B LUK
HRBREDK - SeEfA 2016 4 6 H 23 HEM e RI%5E (Referendum) - Jiit
WiRHE DL 51.9% 53R H B o T, (Brexit) EATAET
2 B S AN AE 1 - S A FRBIRR BRRE /5 » 3PS SR S ] 2 BRI
o B SIRECE (rTR E  SAAl 0 2 MR B W i A S B 2 ) B el
i 7 PRI 2 TSR (plural legal system) SCATHREETEAE R Kbk
B 2

ZIUIEEER IR A 1R TS A 2 Kk
HEINE - —EBRR S AT EESZ B RflE DL _E A [F g KR 2 FH 2 - ek
B S BENEARRERN S o AR LA ZEEBITEE (acquis
communautaire) - 7R Acquis [FHI  HEBEIME » PRI %
TLEFRRE R - BIREHER S & BERER FZE AW - (H2BRE e B E
FHE LB Rk E® - BUREE Y T S R HoAt &y B 2 ek R Ry
HANRA o (Rl - BREICAT B 2 n A A e R e R KGR s -

[N

The Electoral Committee (UK), Official Result of the EU Referendum is Declared by
Electoral Commission in Manchester, (Jun. 24, 2016), http://www.electoralcommission.
org.uk/i-am-a/journalist/electoral-commission-media-centre/news-releases-referendums
[official-result-of-the-eu-referendum-is-declared-by-electoral-commission-in-mancheste
r (last visited Oct. 10, 2016 ).

Margaret Davies, Legal Pluralism, in THE OXFORD HANDBOOK OF EMPIRICAL LEGAL
ReseARcH 805 (Peter Cane & Herbert M. Kritzer eds., 2010); John Griffiths, What is
Legal Pluralism?, 18 J. LEGAL PLURALISM & UNOFFICIAL L. 1, 1 (1986).

Nicholas W. Barber, Legal Pluralism and the European Union, 12 Eur. L. J. 306, 327
(2006); Mattia Kumm, The Jurisprudence of Constitutional Conflict: Constitutional
Supremacy in Europe before and after the Constitutional Treaty, 11 EuRr. L. J. 262, 263
(2005).
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CECEB TR ) —RsR AL 0 “acquis” $8 T REfS, (that which has
been acquired ) ; “communautaire”g " ZfA1L[E#E | (of the community ) -
BRI TR R R

1. BRGNS ~ RHBLBOE H A

2. BRERHKIRIGRAU T 2 A A DU B ERE (Court of Justice of the
European Union, CIEU ) B4 ;

3. BRI B

4. JL[FEIFMZERL PR AR SCE (instruments)

5. BRI BT DR 5 A i R M A o 2 P P 3 8 i
e

RIS E RN, (Eur-lex) - % 2017 42 1 H » #JAH3T 19,000 {1ELE
BATERA > EEEMAT (Regulation) ~ $5< (Directive) ~ $RIE LU B
e - AP & HoAth iR < BIANERa (resolutions) ~ i BLRF iy ~
2RI ~ $55( (guideline) ~ BHA (declarations) ~ E5HERAFIAER 77 E

(inter-institutional and internal agreements ) - ZFfiEfi =#k ( memorandums of
understanding) ~ Gt ~ B ~ EER - EE - FEERLURAKT (statutes) - X
MRBU TR - KK 5,000 TEZFR - wfDUE #Ed R B S B EP -

H 1952 £EDA5K » WRERELL S Bk IR AR AR L A 5 &y B P91k
R B - BEREWONA R G R ER - 2 E0E - Bk
& BEIWEERBREY] - HEERGES BRBINZE - BE & BB
A Qe R ] PO R B R R i R BR AR 2 — KPR - AR S B E i A
i E{ERE - Lord Denning 5 # HH—f&=& 441 iy - SRORBREEE B S5 2

4 European Commission, European Commission - Enlargement — Acquis,
https://ec.europa.eu/neighbourhood-enlargement/policy/glossary/terms/acquis_en (last
visited May 16, 2017).

5 VAUGHNE MILLER, BRIEFING PAPER, NO. 7863, LEGISLATING FOR BREXIT: DIRECTLY
APPLICABLE EU LAW 6-7 (House of Commons Library ed., 2017).


https://ec.europa.eu/neighbourhood-enlargement/policy/glossary/terms/acquis_en
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AANE AT BNE AR AR - A AR A BT ERC - ATl > SEEEE
PER - FEAF B EEEEAR L - 2 T TR A AU R
BEERT AR L LRATTRE - |
WA B R — 8% TCE RS R S IAS B ~ ARASEE - AL AR S
ol R BT St P ALK - R A BT ~ A6 R RE B R I A —E R R H TG
(HEFERE) » FERBENERIP I — 2 AR R - BT A H RBERIR
THEGaRE - LS BB TEUN R A REERTT - Flan - B ERECR
(regional policy ) Bt BB BURF 2 ELRIR - WA & BB ~ 37
BN EAEAANNS @ B L Ck R - S HER RS g R OrbeE® -
1997 4 9 H » GRS B B HTEET T A% » KERSI95E R SR 78R
KR (Scottish Parliament ) BHEEF TS (National Assembly Wales) -
AL AIEE - NG HE (devolution) EREEACENI-rag (HEEETR
%) (Belfast Agreement or Good Friday Agreement) B2 %; » A% 1998 4% 5
AR ANIEHER, » Ry EBIRE - SEEE (Parliament) 5858 =78 N5 #EE
2211998 A Rk FEE ) (Scotland Act 1998 )~ 1998 ¢ JL & #F Ra: )( Northern
Ireland Act 1998 )L K7 1998 4F gk 6 #1% ) ( Government of Wales Act 1998 ) »
FT 3 MBCZiEMERR (devolved legislatures) - SIEFAS S B 2 IO RE ST
ERAEHTT - TEEEE MR IERZ U BR G (mixed) JEHREERS -

6 H.P. Bulmer Ltd. and Another v. J. Bollinger S.A. and Others [1974] Ch 401 at 418-19.
" H.P. Bulmer Ltd. and Another v. J. Bollinger S.A. and Others [1974] 2 All ER 1226 at
1232. 5 H, House of Lords (1967). Lords Sitting of 8 May 1967: The European
Economic Community, Series 5, Vol. 282, C1203, 8 May 1967.

HHLE (2010) - (BICEESUEHRES @ wotBlRG mER RETE ) R
Bor) o (BGEET]) » 273518 » H16-19; DUk Nicholas Bamforth & Peter Leyland,
Public Law in a Multi-Layered Constitution, in PusLIC LAW IN A MULTI-LAYERED
CONSTITUTION 25 (2003).

VERNON VALENTINE PALMER, MIXED JURISDICTION WORLDWIDE: THE THIRD LEGAL
FAMILY 469 (2001); T. B. SMITH, STUDIES CRITICAL AND COMPARATIVE iii (1962); L
J UK Cabinet Office, Northern Ireland Office, Office of the Secretary of State for
Wales and Scotland Office, Devolution of powers to Scotland, Wales and Northern
Ireland, GOV.UK,
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e B R AT 1A AR R R TS T BN O RR A T
TREIRED ] - AHSC B EUINEROR - — T B A e AR T YRR R &
BTSN ICEERGEITIEES - DL 1998 4F (ERISHIE) Rl » [E5HIRE
G E B S BCRER 152 0 R (BRI EIE) BUE 2 (R E U
(reserved matters) -+ & NRFGEFS RS o RRAS S T iEEEEE 32207
EME (primary legislative powers ) - JRE[EEEZ (acts) AYMESJ o fREFEL
TSR R LUE

(] SRR B T R T sk

RESE TR

ik A~ B - BIRREERR ~ SCH | RRERERRL T ~ HOE B ~ E I
BESR ~ BB S 5 - B RBEREE ~ | B R - ANEEE - B2 - M
SEYIRF - S EASE - RRlR (BI40 | SEERCE - BB - JROE - EEhE
B~ A RARREREZARE) ~ | B (heritage) ~ FCU5 38 FREE Py E
S (PIAIZEARES ~ SREk BB | B

EEH) - - ead - i -
52 (genetics ) ~ {22 (surrogacy )
RS - R - FERY

BRI fEE EITRE

RIS DRIRR B R R U YA RE (BB BUR S R IR A B &
[FE > BAEE N RERET I > AR T EME S A, (Sewel

https://www.gov.uk/guidance/devolution-of-powers-to-scotland-wales-and-northern-irel
and#relations-between-administrations (last visited May 20, 2017).

10 UK Cabinet Office et al., supra note 9.

0 (HRF&EETE ) NZSEER, Scotland Act 1998, c. 46;UK Cabinet Office and Scotland
Office, Devolution settlement: Scotland, GOV.UK,
https://www.gov.uk/guidance/devolution-settlement-scotland (last visited May 20,
2017).



https://www.gov.uk/guidance/devolution-of-powers-to-scotland-wales-and-northern-ireland#relations-between-administrations
https://www.gov.uk/guidance/devolution-of-powers-to-scotland-wales-and-northern-ireland#relations-between-administrations
https://www.gov.uk/guidance/devolution-settlement-scotland
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Convention ) o 5[] ] & 75 75 SRR R & RIE DU MR BEITIAE » 5L
TR BE AR RO TR B R B 3 - S B AR T AR E R EE)
%% | (Legislative Consent Motion, LCMs) DUk T #ff& %44 | (Scotland
act orders, SAOs ) - LCMs Ky #fH& s & [FE S B &y S T il QA T3
HIFRESE 5 SAOs Rl g B & 1 52 SEARAS B < S BN TIE I TIE IR - DABERR
REENIE TR SO BRI ME T RS A RRAS TR 2 -

BRI CR B S RS B St T i BRI I S RS SR R R
BOR » IR% HREE R & BB 7 Rt - IRBICH e Bl S5 7 13 R o]
ZICERE R R E A

CELETAERAT ) 12 2009 4 12 H 1 HAR % - CBaMBRER e ) (Treaty
on European Union, TEU ) * 25 50 i CIHASCHUE T & BBITSMKIE AR &k
BUE Befeeft - IR - o BUOHC TR & SR INE] 28 Blo k- & BBl
ERERETTRENE - T TIRSRER &k -

JEER 2017 4 3 H 29 HilEk A= lger (European Council ) iR
5 IEX @B - B S L 2017 48 4 H 29 Hi@w—IE{F Rk Al
Jigtey THE51, (guidelines) - DUERRIEEIAREFHIEL - I HERFBURIRE
BRI AR RS 5 S350 - SR BT B S WOR SR EE ST B PR 1 e — BRI LAGRH]
o BLIEHTAYBEER T E R (BREREIERKT) (Treaty on the Functioning of
the European Union, TFEU ) > 25 218 556 3 IEHIEMEITRH] » W FERS FHER
B A= - HEER SRR HE (the Council ) LT &2 %k (qualified

2.5, 28(7); and Sch 5, Part 1, T 7 of the Scotland Act 1998. Zfi 5= FLVERNON
BOGDANOR, DEVOLUTION IN THE UNITED KINGDOM 291 (1999); ALAN PAGE, COLIN
REID & ANDREA R0sS, A GUIDE TO THE SCOTLAND AcT 1998, at 36 (1999); DLk
ALAN PAGE, CONSTITUTIONAL LAW OF SCOTLAND 33-36 (2015).

13 Treaty on European Union, Oct. 26 2012, 2012 O.J. (C 326) 13.

14 European Council, Special Meeting of the European Council (Art. 50), EUCO
XT20004/17, Brussels, 29 April 2017, pp. 3-9; LIs H. M. GOVERNMENT, THE
UNITED KINGDOM’S EXIT FROM AND NEW PARTNERSHIP WITH THE EUROPEAN UNION,
2017-2,Cm. 9417, at 35 (UK).

15 Treaty on the Functioning of the European Union, Oct. 26 2012, 2012 O.J. (C 326) 47.
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majority ) 55t > JRE i E L ZHIETSUER 65%BEA LT » DUk 20 fELL & &
B[Rl - ARG - 498 TEU 28 50 658 3 TEME - JR R BB e e
B 3 T R ey o 1 R I HERY 2 SRS RERH] 5 SR SRR AR
BREFR - FEEGR B -

FEA 2017 4 3 H 30 HAH—IE (KEERRIEZ)  (Great Repeal Bill)
HEZEY » 2B DA R T BERE - 2 2017 42 7 H 13 HATA (IRBUEZS)
( European Union (Withdrawal) Bill, EUW Bill ) 8 - (JtBriEZE) B HLUE
PRECETR 1972 4 Fy I A BKER sy 1972 4 (WoMIL[E#E%) (European
Community Act 1972, ECA 1972) 19 » i@ BB 1 AR BB, A7 0B i1
SENL ST TEAHBARTE -

TEU 2 50 e FEL2 e BEIGLL " A7 R DiERrey BB
B R B AR E - WG RE USRI B2 SRR TR - ASOREE
R TR S B I WA P AR ARUE - e S B2 RT BB h st e 2 Ayt
1756 50 @R FpakF 2 AlfeHEEh B B W A SRR fR < R HIRE e 2 2]
5 R 2% WK vk B AR S B 2 T AR FRE 7 B ] i WO A B B 1S HE A

(acquired rights ) s R A BE A HREE RO R R 288 7 S Al R I B iz
R BRI - LR o B AR A BEA RO © (IRBGESE) AR T 2R e
THRE 7 SRR Mt WOE A3 B R B 28 — LR 7 IS R B m R
RN ~ BOGRURME DU R BRI iR - Sy oA ~ AR
F] ~ B EBCRE R T B EERRF ~ ZCiE e R SR WOR K R TR

16 JEAN-CLAUDE PIRIS, THE LISBON TREATY: A LEGAL AND POLITICAL ANALYSIS 110-111
(2010).

7 (KERRIEER) HFERANE » 2R DEPARTMENT FOR EXITING THE EUROPEAN
UNION, LEGISLATING FOR THE UNITED KINGDOM’S WITHDRAWAL FROM THE EUROPEAN
UNION (THE GREAT REPEAL BILL: WHITE PAPER), 2017-3, Cm. 9446 (UK) ; DUk JACK
SIMSON CAIRD, BRIEFING PAPER, NO. 7793, LEGISLATING FOR BREXIT: THE GREAT
RePEAL BILL, (House of Commons Library ed., 2017).

18 DEPARTMENT FOR EXITING THE EUROPEAN UNION, EUROPEAN UNION (WITHDRAWAL)
BiLL 2017-19, 2017-7, HC BiLL 5 (UK).

19 European Community Act 1972, c. 68 (UK).
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 {EFSE
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— » REAREAERTEF
(=) REMEHF
1. REERKR R M4

B ~ TEE -~ AR - fER AR R E AR S E e R Bl AG e 2B
1951 4F 4 [ 18 H#% (EERMRKY) - BOL " WONBESHILEIRE ,  (European
Coal and Steel Community, ECSC) ; A 1957 4 2 H 25 HEZEE BRIk
A7 TEONRREILE S |, (European Economic Community, EEC) LLB BRI
TRES[ARE (Euratom) - SEEIERAZE - LS HEUNES » WHTTE
SHERE Ay - WRCRIKIIEG PR S PR Py ) 3238 - J Rk i ok - o]
SRS B A G - PIHERS I % ERERGECR - MCH R BaslE B3
Ji& 3BT S B AN £ 2R 5 WGAE 1973 SEMABC & - SR
A RHARTE—E A IR A T BEEOR , FIRIE -

RN TR 7% SN RBOR PR AR 25 - BB REERERAT A
e B TH FLEg BT - S B T WO BOR (R ik BT B A 2 i A e RS
A > AEGREONEEAHES)™ - SR FERAT 1961 J 1969 FF R FHEE A B

20 STEPHEN GEORGE, BRITAIN AND EUROPEAN INTEGRATION SINCE 1945, at 33-35 (1991);
ALAN S. MILWARD, THE RECONSTRUCTION OF WESTERN EUROPEAN 1945-51, at
474-477 (1984); H. M. GOVERNMENT, THE UNITED KINGDOM AND THE EUROPEAN
COMMUNITIES, 1971, Cmnd. 4715, at 1-2 (UK).

2L gtpEgR (1998) o (BRUNBRIE C BRARELEES ¢ Jiikam L TGS ) o YRk ~ it
fEg (EfRD) - CBONBREE © HEREAEGR) - H15-16 » 2k @ oifsebiBiEmt
2 5 DLk HAROLD MACMILLAN, RIDING THE STORM: 1956-1959, at 64-65 (1971).



1026 EAEBREFE 46 BHT

EHOEB RS ZE IR - BN KRB EAAE - B A M R A
B SERIABGE - (HHEANE - G REI AT RIR K Y - SN AR
B R BCR A TR S8 1979 R X s W BT 38R ,( money back )
BRI JRRH SA [ S BR R P S IR S HE A s - S ] B R T 3 — A — A
FREIREE | AIBRLR - BT HEEAYAS R -

BB S ST E AR 286 (David Cameron ) fft 2013 41 A
23 HABHERIR » IRSFEANRAE 2015 4 5 H 7 HREBIKERHE - KR 2017
R TRE R SR M BAR T AR ) - REEE RIS R T
EHGOR T EL - I FHU A ARSI STRF - ATy — I E R BUARIRE © IRTFHE
AARGEIES T T 1% - REFEE R TARBIH T BUA7REH , » R 2015 4F 11
H 10 HEpr ek BEOK e BB R s B RGA ] 7R 2015 4 12 A 17 HE
18 HAFBX PR Silid E JEMS B R Tk A A0 2016 42 2 H 18 HE 19 H
BRI e A= TR 2016 4 2 H 20 HE AR 2016 4F 6 H 23 H
BT B R IR -

AR T A T8 —ERE - T S R A e BN B R H B
HE 2 (Should the United Kingdom remain a member of the European Union
or leave the European Union?) % o SEf AFERFIY T8 K Ry SZFFRF WK - FiT LA

22 Andrew Glencross, Why a British Referendum on EU Membership Will not Solve the
Europe Question, 91 INT’L AFr 303, 304-309 (2015); STEPHEN WALL, A STRANGER IN
EUROPE: BRITAIN IN THE EU FROM THATCHER TO BLAIR 115-157 (2008); STEPHEN
GEORGE, AN AWKWARD PARTNER: BRITAIN IN THE EUROPEAN COMMUNITY 1-2 (1998).

2 European Council, European Council Meeting (17 and 18 December
2015)-Conclusions, EUCO 28/15, Brussels, 18 December 2015, p. 8; 15z European
Council, European Council Meeting (18 and 19 February 2016)- Conclusions, EUCO
1/16, Brussels, 19 February 2016, pp. 1-2.

24 Prime Minister’s Office, PM Statement Following Cabinet Meeting on EU Settlement:
20 February 2016, Speech, (Feb. 20, 2016), GOV.UK,
https://www.gov.uk/government/speeches/pms-statement-following-cabinet-meeting-o
n-eu-settlement-20-february-2016 (last visited Oct. 10, 2016).

%5 GOV.UK, European Union Referendum Act 2015, 2015 Chapter 36,
http://www.legislation.gov.uk/ukpga/2015/36/pdfs/ukpga_20150036_en.pdf (last
visited Oct.10, 2016).
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ARG AT b2 PR P A AN [RIIR R T B AR T 57 o 0 [ et
R BRI T N PR SR P FREE » [R5 62%FH A% i A B B oA 1 s e O A
B RRFEBE RS (Scottish National Party, SNP ) SZiFRFBR - SR fEETR nIHE
P R B RRAR I R L N 1 RBURAS » DASE A Bl o AR -

2. ZBIME AR EEFHR

2016 N - MBS R B TR F BTS¢ (1) ERRFHAKL S (2)
T IRIIRE 5 DU (3) RS ANk ] - B BIREE R % B S Wk BR Y B
BCERRA @R OS] 2 A BHE) - TP ERBR Rk - g — KB
¥ > 1Y 2014/15 FE 5 88 HULE; - 5340 - IRET LRI R &R E H ~ FRER
& BN SML AT e R AR -

TERBIFHEA T > A B - B 1973 4548 2015 4F > fr 1 1975
AL HAMFE S R ERRE - IGRARKY 4,960 (EHHEENE - (£ HEX
SRENAS 1,770 fRORE < (rebate) » RIFE ZECRTHE . FEHEME B -
BEEA 2015 ST ER M 130 (% - (HEERI 45 fEeess - HoP st
85 {RILEE » FMETEEIV B AR 1% - B4 E#H (GDP) 0.5% @ THE
ERRLEHITEB R HE 58 = - (R EB R EB - S B BRI - w]
DU S B RTH R 2 B - BB A2 > A RER] > Bk ex
ST i

M BRI Y A BT R o@#% (Boris Johnson) 7E2EE]/5— Ik
R BOE A HLREGE - BUEEEE - AW IR FGER B - LHAR
HARBTHRMEA - Et 2012 FFARBELEHRE D) - TR RBUE SRR
Y B —EBUAKTT - IEORIEZEHIR R EREILRAEEALL T R
F#, (populism) ¥z - JLHAE 2015 4 K 2016 FAEFRE " HK
faks > B EILIE R R R R A BN - BER S R AR A A B AR

% GREGOR IRWIN, BREXIT: THE IMPACT ON THE UK AND THE EU 10-11 (2015).
21 \/AUGHNE MILLER, BRIEFING PAPER, NoO. 07213, BREXIT: IMPACTS ACROSS PoLicy
AREAS 34 (House of Commons Library ed., 2016).
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BRER] - A2 — B A RAREE O TR K TER - R REER
JUG AT B B B R 7 U ol -t R R s HA R E AR -

DA-RZRRE By e 0 R WS - SR 2 R WA S BRI R B A~ S S
DIAEWCRAAE OB - [RIIRHEREHE R S B AR BN e B 2 0% - 3¢
R R WIS B R T BGER R B A (George Osborne ) fi% 2016 4= 4 H 18 H 2
Ai—f7 ¥ 400 HTECA SR s B 2 Ay #f A e — R R A
ROTEEHIA » B SEIREHE IR R A - 55— TR A S I W FE I A BNAS
75 (European Economic Area, EEA) - ZN[EI#EYL - 2 2030 £-4[5] GDP 7
itk 3.4%2 4.3% - 255 R HIA S BN RS B B o e AR K
HIHEZL 4.6% 7.8% GDP - 55 =i A2 WTO & B Bl R % R 5
% > AR HA - JIFES 5.4%% 9.5%,2 GDP - 534} » EIREE R HEE
AT H S0 B 5 R AT - (AR 360 {RIEEE - AH
H ARSI R AR R L3 8% » A /2 DUBHHFRIKIEERS

2004 £ 5 H j¢ 2007 4 1 3645 10 fidh ~ SREXEISMA B - SEEd$t
S LEEI R A RV A HERIGEJE P FR IR RIBOR » BEOK LR R HoAt e ~
B R A RS - ok LIRS - 12 2017 52 2 7 - S RELASM HoAth
26 fExHE & B E{E B RIE R 2 BB RALRT 280 BA - HrhJkRi A% 5
L EEE A By B BIRS RHIAKTA 100 B A 0 HArAEPEEEA ~ 3 8 B ]
#4030 &~ 16 B 95 AP -

2008 FRffEt - RSB KL RM B H TIrE - it aigf] -
AT S B AR B A HE T U B B TR s 2 (RIS B A B R -
R MHREE] 2015 AR LUSRAEBIRE S AR 1 2 I IR =R - BN AR
OBREEE R » A S RSN EGR - LH T ABHHBBE), (free
movement of persons ) BGRIIEE M - :EEMEURIYEZFRK > KL TEF%

28 H. M. GOVERNMENT, HM TREASURY ANALYSIS: THE IMMEDIATE ECONOMIC IMPACT OF
LEAVING THE EU, 2016-5, Cm. 9292 (UK).
29 H. M. Government, supra note 14, at 29.
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TR R BN AR - B & B

30 ,

=

IR - 22 i B

3. Bw R

B R HHEAE - B 1951 AR WM B R SR BRI » fERTS
TR — [ T NER AR, (an ever closer union) - JREIANHERREE
V2 TBGERIEE ) %o TE b BRI TS SRR - & BB
RS % FAERG B - ERF 28 BB St B e —HE
ZRA

BRI B BN S B R S B ERE SR R RS RAEHIRE -
PERARLR A MUK IR E £4E (parliamentary sovereignty )~ SEIF]2 K
EERETAE 5 RIS SRR A A S8 BRI B e A BB 580 T DURCHmT ek
SRR B R I FRAE EERE -

7 ROBMR B AT — T F R S B R WO 2 00 R R ME - S
ETaRE TR AR DIREHEER  RAS SR BR A - SEEIREE - AN
R A B H R B - BRSO SFEBREE - A B H R EK
% TFEU 25 20 J 21 )52 B R A RAER] & B RIS A B B RS B E[RIRE
ST TREU 25 18 eIt i HIl ~ 27 45 28 48 fiRffe(r2s L H R 8 it &4
ZIEHRERS - DA 49 £ 53 R K HIEAN LRITEMER] (right of
establishment) - A BHHEBBIRLEFEAAN ~EA - BEAAR KT
E R ~ 2N FIRET A ~ ik e 2 B im A S RERAE A Rl &y BB 2 fR R

30 Editorial Comments, Withdrawing from the Ever Closer Union?, 53 COMMON MKT. L.
Rev. 1491, 1491-1492 (2016).

81 Opinion 2/13, ECLI:EU:C:2014:2454, 1 172 (Dec. 18, 2014),
http://curia.europa.eu/juris/document/document.jsf?docid=160882&doclang=EN (last
visited Nov. 2, 2017); Paul James Cardwell, The Hokey, Cokey Approach to EU
Membership: Legal Options for the UK and EU, 23 J. EUR. PuB. PoL’y 1285,
1287-1289 (2016); LKz Armin von Bogdandy, European Law Beyond ‘Ever Closer
Union’ Repositioning the Concept, Its Trust and the ECJ’s Comparative Methodology,
22 EuR. L. J. 519, 528 (2016).

% W RERIEEECR - FERBIUEIE (2015) - (B T B LREEREEE
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W E R B % R AR AR R - A B B B AIZE 2
BN S OB S [FIIRT e s BRSO =5 ~ RNl e 51 S it
FEECER e BRI AR IEE A - A AR - SEEE

2016 BOMASTHERS RARR > AN B H R BER vk ~ B ~ 51503
W e EEE AR - A H BB TEHEAES TS L —HEEAE] > DU
o BB OARR - SEBIIERIR AR 778 i i R B B 2 R AN ] PR -
e — RIS -

(=) RBEHMBEZ hTHE
L BRERRKERZAL

B A RS- R 2016 4 7 H 13 H N & W HIRF*( Theresa May )
BT EM » AEBMITRERBUA TSR - TEU 55 50 28 1 HRE & B 1S
KRB H AR L RUE B el - IREEBRER - S92 — O EBIR 5 ECA
1972 G KEEHHBARE P E0E0E - S35 e R ity & BR i il AT ik 2
% - R TEU 25 50 fit @0 » 2 751 HH o B P PR BURT BR SRR E » A ZEE
o e R A WO RE 2 AT A SR E) - e —THE A FEREEAE
B RIRE -

BB B - T BlEr AR 2B £ (the King) ~ F3&Fe (House
of Lords) LIk Fakke (House of Commons) - S8 =FH AT T FAERE |

(King in Parliament)  HABL S BIR G EHES FolBd® - (RILA Ry T Ed
FHE L ® - RIBEZ (A V. Dicey) HIES @ B EHEENE @ TRIBRE

AILERS REGRZERER ) - BB - B (THR) » (B B 5 A B B
e (L) ) > H362-383 > Zdb © AL -

33 Council Directive 2004/38/EC, 2004 O.J. (L 158), 77.

34 The Immigration (European Economic Area) Regulations 2016, 2016 No. 1052.

b — R RE R R B BB R SRR RO R - A TRE R ANTHONY KING, THE
BRITISH CONSTITUTION 4 (2007).

% FHIEE (2010) - CHEBEBUNELEBGAR) - 249 2=k SEERBSEIEL DUk Patrick
J. Birkinshaw & Mike Varney, Britain Alone Constitutionally: Brexit and Restitution
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FIRMER] > EE RS E SRR AR - 1A A SR R RR
AETFEGIE]ECERE - o Si— U7 Bl BRI RE Ry T iEb s
SFRIRGIERE ~ BERR BUE WA ARV B EE S - B A Z 0T
—HB5Y e

B B By T AR N FE AR - 2 B R AR — P R A R B
HIER - Hafi® AARR (Norman conquest) SRR - SAR B —EHHE
¥ HUINER L - — BB A LR EAEE R EXE L (the Crown) - &
WITHERS o 7 B S AL R Vk  ARAR A R F B A - T AR
B IR RERE A BT e -

W THER A - RS SR BB P B & Tk - B AT B EsEny
T AR T B S Bk - (HFEE BB ~ SMBRERE
A — SE R A B TR - BIAI - HET TR T R B R S e
HreserfHRE R ~ 1998 £ ( AMEHE) (The Human Rights Act 1998) -~ 1973
FEEE I A B R R A AHBR A B ABeR » LUK 2009 4 BT S Bl i miZfe (UK
Supreme Court) - # ik 7 FEEBEMOR B 5 FERERTAYLIRE - 1991 4 R
(Factortame Ltd) v Secretary of State for Transport ZZ¥I| 58 H » b K B EE
RIBUE < Sl - B EAHEAESE BT e BUREREAHT
L EE T AR « SR B SRR BOE AR B LR 2
FIEHE > L o BRI SRR USRS S BB S iy H FRIR ] - 5 AR RS E]
BB SZBR ] - R AT DA E R E R R BB TS LAY -

in Integrum, in BRITAIN ALONE! THE IMPLICATIONS AND CONSEQUENCE OF UNITED
KINGDOM ExIT FROM THE EU 19 (Patrick J. Birkinshaw & Andrea Biondi eds., 2016).

37 A.V.DICEY, INTRODUCTION TO THE STUDY OF THE LAW OF THE CONSTITUTION 3-4 (8th
ed. 1915).

38 1pbid. at 25; MARK RYAN & STEVE FOSTER, UNLOCKING CONSTITUTIONAL &
ADMINISTRATIVE LAw 128-129 (2013).

39 PETER LEYLAND, THE CONSTITUTION OF THE UNITED KINGDOM: A CONTEXTUAL
ANALYSIS 47 (3rd ed. 2016).

40 UK Parliament, Parliamentary sovereignty,
https://www.parliament.uk/about/how/role/sovereignty/ (last visited Sept. 15, 2017).
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TEU 55 50 626 1 HEME - & B ISR H AN B e B feett: - It
B » ) AN CCERB S - BB SORE > AT BEh s
WG - H—F S R mA bt BB G EE - IRWOA RS FH B & R %
BE > A fgkit—#EE - 2016 47 10 A 2 H - g EHEAGIGR 2017 4 3 H
JE AT IE BB BRE 5 - S B RE IR WG AN - KPR A A IR e
AR T R S B A R B R MR - SR A A RIAT 2 —
THERRE > i BORED (Gina Miller) [RIRE ARG K EHH AR IR 52
NIFERAEIRERE T - ARSI S A REA &k PR EY Miller
%41 °

2. Miller £

Gina Miller 1965 FEA4: 2250008 (Guyana) - 10 BB EoE - Hsl kit
RSP /AE] » 2012 4 - Miller BN T ELAHEL/AN V&S, (True and Fair
Campaign) - B TEEESEWIRE - Mg/ ASK S AN E B R SRR
AJREME J 2 - Deir Dos Santos S LERIAZMAHIS— I EFA » HIZERER
Bl Ry S BRI EE 2 AR A -

Miller £ Deir Dos Santos fx B/ 15242 - )3 B = Sk bete i mlikmi

(judicial review) - F5RAEBEBIFZAREIEARCEGREET » IR
FE (prerogative power ) [A]EXERTTREIREGEEN® - 2016 4 11 H 3 HEZ %k

4 Gina Miller & Deir Tozetti Dos Santos v. The Secretary for Exiting the European
Union [2016] EWHC 2768 (Admin) CO/3809/2016 and CO/3281/2016. FimitH.
Mark Elliott, The Supreme Court’s Judgement in Miller: In Search of Constitutional
Principle, 76 CAMBRIDGE L. J. 257, 280-288 (2017).

42 James Masters, Gina Miller: The Woman behind the Brexit Bombshell, CNN, (Nov. 4,
2016), http://edition.cnn.com/2016/11/03/europe/gina-miller-brexit-article-50/index.
html (last visited May 18, 2017).

BT EE MR M S AT BOR R FE R A IR AL P o W R 1A AT BUE BE

(Administrative Court) ~ /3 HBERI I PUE B TENE & AAIMTREZ 3
i o AEEMARRTRERGERIZ S IEM - USRS TR 2 a1 - 26
THE PuBLIC LAW PROJECT, AN INTRODUCTION TO JUDICIAL REVIEW 1 (2013). 534} » &
FEMEZ:E] ERIC BARENDT, AN INTRODUCTION TO CONSTITUTIONAL LAw 111-113
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AR - SEE Ry B ERER S BURN ARG R - KB SRR R AR
BOEA - AZEERSEIE - AR s [T BUEbS e L 3RER - 1T E0ER Y
B E LR EFEERE (Queen’s Bench divisions ) HYRfiIERE » #AZ<H
R IR TR B BRI BUR A RS SFEBE R FIR - EER R REERE 0 i
EERE A IR HE R e AR L BB -

AREHFFERA M S AR L AN ZK (B EIE b A -
AR 2016 4 11 H 6 HiZ FIRRFEH!  SRaAEE /7 8 AR I Ry — T e s
Fre skt TR ; J:B5e E) B i WG I ( Secretary of State for Exiting the European
Union) 2ARRBUNZEEREANEE R © S5—)imthFEERE) TEVU 28
50 {6 - JKF3f Miller k7 Deir Dos Santos jz HoAtAHRRA 4k B 8% < AEA A A A
SO WERE HTHE FRAE Y o A S —ESI I AERM T IRERAR
Feo o MRS T OSSR L AUBKER® 5 201 Miller 27 - MBS IREARYER
BLAEFARTRTERE - MIEBGERSE - | (This case is about process, not politics. )
TEERERAEAIE IR R RFIREEER - T BUNE SR A A RE
FAE - BETRAMIRECEAIR 255, - IRRPH IR B E IR A -

[T ERE Fr e BBl - Mg Ot EAHRR R S R B E R - B BEE FIEK E g
& EXBEREE R - B E - B R B ER S E - B
HERERRE - 77 "TEZKRT ) (direct democracy ) < EHE - 5351 HHPIRR
E TR LA e Ge B B SRR A SR BRIR AR

BBl ETEE AR Miller ZZFE AR — IR - IR 5B &R
WEER - EBUN - BINRIBUN Z S A REMEE TEU 25 50 fi - S HRHETT

(1998); LAK: MICHAEL ALLEN AND BRIAN THOMPSON, CASES AND MATERIALS ON
CONSTITUTIONAL AND ADMINISTRATIVE LAw 157-162 (10th ed. 2011).

4 R (Miller and Dos Santos) v. Secretary of State for Exiting the European Union [2017]
UKSC 5.

4 See Miller [2016] EWHC 2768 (Admin), 117, 110.

46 Courts and Tribunals Judiciary (UK), Judicial Review, https://www.judiciary.gov.uk/
you-and-the-judiciary/judicial-review/ (last visited May 19, 2017).

47 Masters, supra note 42.
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(BESE% - BEAC TR - R B RO (SEBIM BB ™
A (AR S B WGBSR EL NS HOInRet: - 5350 - @k - A wlsde
GHRPE BB K B B S - MR B BRA R R A RAER]® -

IRBCA R EoRAKIE 2 oRRE - A ELREREmARER] - SEEBKR PR BEkR -
AT ISR © 5351 - SRR BB e B Mt B 17 1 BR 2 S R B R
E > AR - RS HUE - SEROTIERRFE o FEL o et IR Ei R A
P ErFEam B A TRE BRI B HE BT 1R By ™ -

2016 £ 11 H 3 [ » SeBEFAbeAIR - B R & R - SR
190 L SRR OB B i - IR B HE - MER S et e H AR
T o SR B LS B e A DR (R EE # » A4 T R TEU 26 50 e BkRE e -
BRI

(1) 1970 A% - BN A B EACBI G RIRFE » At DAE BB B A
PR ILEABE A 2 SRR RF B

(2) AFFEIEHE S EREBG ARG A S S WGE A I B g T
R WATFERIELS B & [ BRI > AR — HRGEIER 50 fi
IREE AT - S AR B - M R e R B A A A
it DUk

(3) FRIEGEIEEGRAE - SRIBUFNREMR B 5 R 5 e fR el
EERUE ZHER] > RSB iR L B AR -

ERFRE T IR EEAGBUN < TRERETRES] « KB B E B » ERFRE
EHE AN ARUE CFIE - 5340 ki 1689 F (HEFIREZE) (The Bill
of Rights ) 55 1 16€55 2 5 » v (1=K (suspending power ) F97 T {5 52 1 kg IR -
P BT BURT ARAR B & [RE  H E RS O TR ARF Ena A E™ -

48 See Miller [2016] EWHC 2768 (Admin), 1 4.
49 Ibid. 19 10-11.

50 lbid. 13.

51 Ibid. 7111.

52 Ibid. 1124, 25, 28.
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2015 AR Erm sty " WM Ak, (The European Union
Referendum Act 2015) {43 S HEBUMARKHR BT8R SR BN 8RO AHRBH AR
SE o FTLL s AERAERIERRBBUGZE - 5500 BB BRI EE
(background briefings ) PfEFRAFEE A (advisory) ME - A HiR
#77 (mandatory) - B5 - BIfEERFBIGE R - KIBARGER
NOETEOU - W HEET R & A TG T AT AR IR B - AL &
FHEBE BRI WGE RS FH B[R] B A - A 5 5 D rE ey
LM B AT -

2017 4 1 H 24 1 > SRl b SCRFm S BB, - B BE s
NIRRT A RE) - B BUFAG DT B < B B e 7
o IemEABT IR - FRHUR TIRATIREN A R A5 - TR e Bk (ML
W ECA) - kAt S H S M B T rTry 5t eElE
By E A5 - AT TR T AR DB R B e Lk o EUGAR - ik
BeieA Ll 8 B2k 3 52 [ S ke ARG - P8l UG E B S YR HE
PIFTEUR A RESE AR WA AT -

mrmiAbes [ Lord Dyson MR YESERTAIPIER © F BIEE & E R
THEFE AR - 7R T I e ] DO H R T 0T - IRERRHE® -
I BN H I S S B B B BRSO MG T BRI P TR E
ARSI B ERE ] TR BE IRERL © ATEL > AT B P IAMS AT Ry
FEREIIER - TR E AR - A THIREBCEA” -

Miller ZER R & EAE I HIE S B R E G152 — AR > AR
GHAERE ~ B HIEEFRER - B A NSRS HE M i

53 1bid.f1106, 107. SFim53 . Robert Craig, Casting Aside Clanking Medieval Chains:
Prerogative, Statute and Article 50 after the EU Referendum, 79 THE MODERN L. Rev.
1041, 1042-1043 (2016).

54 See R (Miller and Dos Santos) [2017] UKSC 5.

55 1bid. 11 116-124.

5% R (Shindler) v. Chancellor of the Duchy of Lancaster [2016] EWHC 957 (Admin)
C0/1431/2016 [58].

57 See R (Miller and Dos Santos) [2017] UKSC 5, 1182, 99, 101.
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FHE LA - ERE EREFANN » FEAGRER A RE R T
o BRIFEREE LA PRS- el R E R R
{EHFE RIS SRR - RLENRRIE R AT I - K10 -
2850 PRI AP — i i S - T AN PR’ M « BRI A B s 1972
- ECA 1972 > ECA 38U I Se AN - (Kt ey s o B Bk 2 L T Ui
TR & SRR PP -

= 1972 BUNHRIRIAZ 14 E
(—) ECAZ®*E

BB By 1 R DRI A BR R AR W R A S B d o R -t 1972 4R
i ECA » Fidioe BB WAMIRA SR o BlIA51%H ECA » RIIBHRIEA R K
R BB PEN—ER 53 - 85 » BOIERAER B 23] » JhiRE ECA »
A FEBR IR VA E B T DU BRI AR 2 B -

ECA 1972 535 ( BLIrACMEERT) 2 2009 4E 12 H 1 HAR % - HAME
1E R TEBRINEREE: | (The European Union Act 2011, EUA 2011) - ECA 1972
B 1 A6RER 2 TERR E SR A ZEE PR 5650 (the Treaties) - EHHEIINMA
AT RANA BRI FTA BRI » BRIFRAIN A SO E T B A HE T AN
My (opt-out) BXEIRLEBCR - HIATEHEIRL (monetary union) Kz k[ 4h
R R 22 EEE (Common Foreign and Security Policy ) e

58 Dicey, supra note 37, at 38, 57, 72.

%9 ECA 197223715818 B INE 3% » 2E K. DANNY NicoL, EC MEMBERSHIP AND THE
JUDICIALIZATION OF BRITISH PoLITicS 76-116 (2001).

60 House oF COMMONS EUROPEAN SCRUTINY COMMITTEE, THE EU BILL AND
PARLIAMENTARY SOVEREIGNTY, VOLUME |.: REPORT, TOGETHER WITH FORMAL
MINUTES , TENTH REPORT OF SESSION 2010-11, HC 633-1 (UK), at 5-6 (2010); LIk
ARABELLA LANG, BRIEFING PAPER, NO. 5855, PARLIAMENT’S ROLE IN RATIFYING
TREATIES, 5-6 (House of Commons Library ed., 2017).
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ECA B 11655 3 TaRAE » 20 TJERAn "Hé%< , (Order in Council ) -
HERRHIHRBRIG A - 1972 4F 1 H 22 H ECA 2B %2 W HRIERK - Has
£ BT B o0 D W R B AT B A A S B AR 2K

ECA 55 2 i /yBR R IAA Bk T — M | AOBUE - ES B &
BB KA EIEABREAL - O SEBREA A 5B EH - ECA
B 2 65 1 TEHUE > FHER IR BB ERLE ~ BT 2 ATE HERARER] -
B ~ AT ~ 905 BB - BRIFIRAINAA N B R F R S8 2 6k - HIE
FEEAR AT LRI BGEH - SARIEGREIRAT ~ PERT BOWST » REHEHZ EHE
e DI ERE#E A (direct applicability ) AYBKERAHEAMGK BRI AR - LH
BRI > BRI DAR R BBk e — 84y > W72 o

ECA 5 2 {625 2 TS B BUN T T B R B R i Ly S B P By
F - LEBE G B IATERES T E XL (subordinate legislation) 1
FREIREAA BB AR BREE DB TS o BEEBREREETE
JERAEERT - kiR ECA 28 2 58 1 TEERER 2 MEEEASE B » HA)
{85 (in priority ) FARTE B A BRI B — ekt o tb—B R SR
STF7 68 5 ] R S B R T A S

ECA 55 3 6255 1 TERUE BRI E B LT T - HoMNa R LA R it
B BUTRAERIERI TR - B kR - ARG R R A W
R > R CIEU BT LI ISAHREFIE - MR - 55 3 628 1 18y
HEFRR BB BIERERER ST CIEU HETBERERIE I B HIH 5 [HIF CIEU
T 2 R R B B iR R AR R LA - FERR T R TR A S B B 8T S L%
HFHROT -

y\
&

61 ECAZE2fEREE1IEF 3L « All such rights, powers, liabilities, obligations and restrictions
from time to time created or arising by or under the Treaties, and all such remedies and
procedures from time to time provided for by or under the Treaties, as in accordance
with the Treaties are without further enactment to be given legal effect or used in the
United Kingdom shall be recognized and available in law, and be enforced, allowed
and followed accordingly; and the expression “enforceable EU right” and similar
expression shall be read as referring to one to which this sub-section applies.

62 R (Factortame Ltd) v. Secretary of State for Transport (No 2) [1991] 1 AC 603.
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(=) ECA A XA T

ECA o BREHL AT IS J7TH - 55 2 R 526 3 IR AR E B RRY Bt -
TG VAR FUE S B E R A R 3 ) R A P AT i A o e —
kR - FEE IR 51 > Thoburn v. Sunderland City Council 2,455 » Laws J4£F
B HEEMRERINDUESR - s @R B AR A E
MR RE Ry L B A RERIURERT] - FRDL > FRAMIEAGEBIEnEdRE T L 3%
R T B ) SEERAOAIRE W] - W AR R AR B DA S - BRI Ky
FIEANEREOS DU ME—E © (a) fE—MEN T - BREAREFER L
MREERBAGRAYIGRI: 5 B0 (b) BEEAHEFRHES T B &) - JREIE A SN E ik
bt R A RER IR -

Laws {E'EAE Thoburn Z%H » 3%y ECA 2 —REEMERE - it %5
BRREERR (implied repeal ) ; #1552 - HEEMIIMEFORE LR ECA » HA
1SR L AR Ze B A A

(1) FrE BB AR AR AR - KEFH ECA Ml ATl Ak B
BTRIETE - T2 (LR ENBIRES TG BRI Z REF 25
B o WEPBERREELE - DI e R ik -

(2) 1972 4 ECA ZEIREE - M5 > PREPGEURBERR -

@) mirfle (HIZE (2) 5) il - WIFEEEZEH - 1S RSBl
TERFTIEAR AR © Ml iR R AR AE -

(4) Bl Bl A RA PRIV E AR - SR FHEI AT (ECA) KBl et
JIRE - T8 - AERLTEDL T - RBREARIREAEARERN SE
HER R R B TR A TR0 - A e A AR S - e —dy R

63 Thoburn v. Sunderland City Council (known as Metric Martyrs case) [2002] 3 WLR
247,[2002] E.W.H.C. 195(Admin), [2003] QB151, Feb. 18, 2002.

64 1bid. FEEmEEA Mark Elliott, Constitutional Legislation, European Union Law and
the Nature of the United Kingdom's Contemporary Constitution, 49 U. CAMBRIDGE FA.
L. Res. PAPER 1, 4 (2014).
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(RTRE > 2 ECA RS 15 R A A B A MW A B Ak - IRT
HEBBPRERT -

Laws 1B 78 Ryl (1) B2 (2) REFR R B B AT S 1 (supremacy )
(3) B2 (4) RIPREE 1 BRS AERL - BRRA B O B EAERIRH R -
ECA JERFr - (ERIFEHA DL 2 BRI FATZER /™ -

RERFIRGEEIR © ECA BB R E ZM: - FARCCER
ARIEIBIRTE L — IR I A TRRAISER AN G DU — iR
i ECA N » IE—FIPRAVER BLROMIE - TRBIAIR AR Bk fEdk ECA - {#15
FEHRZ AT I e - R B IR A i R R R WGA R ORI - 1
b2 B R R BURBERRALA Ryt 2B AL BT - P AR
LB B » BRI TR AR R A A
[ » A3 RS BRI HI®

R - BRORBERRIF IR B HY S e B iy 4 - BV R e
AHERERR e G A L L IR - LIRS PRI R kA — BRE
IRIB LR R > A EERUE AR » RS Rl a8 e SR
N EEFRMGNEBURERRS © BURBERR EEA ARG 0 (1) BUREE
BRI » (2) ARTERIEEE A A n A2 - SRIIECr S -
MHEERARIRRL AP - RiEA BABURBERAARIEEST DUk (3) ERiikL
ZEBURBERE: - R BRIEE S O A HEARERR®

PR SFERERY Miller —ZCHIERIEH » ECA HEAMRAEHNAL - B
MFERHE R EZRINER » DI—BUREERR T - i ECA K38% - It

85 Caird, supra note 17, at 24-25.

6 Mark Elliott, Embracing ‘Constitutional’ Legislation: Towards Fundamental Law?, 48
U. CAMBRIDGE FA. L. RES. PAPER 1, 2, 5 (2014).

67 JEFFREY GOLDSWORTHY, PARLIAMENTARY SOVEREIGNTY 109 (2010).

8 Jesse W. Markham, Jr., The Supreme Court’s New Implied Repeal Doctrine:
Expanding Judicial Power to Rewrite Legislation Under the Ballooning Conception of
“Plain Repugnancy”’, 45 GONZAGA L. Rev. 437, 457 (2009).

69 See Miller [2016] EWHC 2768 (Admin), ] 88.
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JREFA Thoburn v. Sunderland city Council —2& o A2 Steve Thoburn F
Sunderland {#y—445el - MBAIBE I SRUERISLERAL () - 7 2011 4
4 H 9 H#RERE ARG 5t - il HoAth 3 A7 B A AHEIN BRI A - SL[E] B3
F5R ECA 28 2 38 2 IAREE KA RMEDE - CRE*% 1985 £/ &k
(Weights and Measures 1985 ) RYHIISE » [T #kERREERR - HUEM<F 2L 1985 4
TR REHE T B otk S R SR BURN MG R R i FRRE IR T Fy
B4 FUEMAFE - R0 - SERERH AR HERIIL —35k - 30 ECA B
BIEMEEERIAT - SO ALE & — A EE R BUR B T2 i e -
H—{E ECA EFHHEIZ M) Buckinghamshire Country Council v.
Secretary of State for Transport Z 2™ » JREUE ECA B—IEERERE - A&
FRPFHEER . — EOERBMBCRIGES <A1 - LB TECH 2001/42/EC
TROHUENBIRGIS = HEIWEZSETIER - 2GR &8 2011/92/EU
TROBUERRRFEOR - $HE ECA (LA AIMHERRE - Bl ERR A
FHREFRH  RBRZAEOCEE - HEE (KEE) (Magna Carta) -
1628 F (HEF|EEREZE ) (the Petition of Right 1628 ) ~ 1689 4 ( BEFI1EZE Kz
(FRIERE ) REFIEEK ) (the Bill of Rights and (in Scotland) the Claim of Rights
Act 1689) -~ 1701 4F (BEJ5181ETE) (the Act of Settlement 1701) -~ 1707
F (Bi51E) (the Actof Union) ~ ECA -~ ( AMEiE) (the Human Rights Act
1998) ~ 2005 4 (FEiEEEE)  (the Constitutional Reform Act 2005 ) &3k
B R A EENE - B EEbiAE Miller 25 K3k 1972
f: ECA B — IR » WE kB A Eesd™ -

(=) ExWisgnia

ECA HUE W AR BIERIRAVS) - DI GBI e 2 #55
HEPRS R A AT - (BEAIR A — TR AR ECA R4 B AL e

0 R (Buckinghamshire Country Council) v. Secretary of State for Transport [2014] 1
WLR 324, 1178, 79, 206, 207.
" See R (Miller and Dos Santos) [2017] UKSC 5,  67.
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Gt s BB BB ~ ik fe A RATRERBEA:E - (B 2 BB A E
B e LAty S B R R A B A B — TR RE B - ECA ZRGEBIAA
AR R T BB - e 7 S B RS R oy S RERS B R T B R
ECA HERIEE Ry T IMABCR M ST E ARy " HEIRE] ) - BRI
B2 It —BRE] - HRGREECE - ECA BERE — A A - (hEHIzER
B By A o SEEE R A R R R IR AR - B T S R A
o WEREREEIE IS - ERARZEARATHERR Y » T2 FHEE
RAy—IEE s -

PHAREIEME AR ECA » [RIB AN — BN EERRIF R > R SE8ET
TE BB AR ZE T DA R BR8] BB e TR T
TEH R BRI A A - SRR I RA T A SIS - HEnEmiE
AT P TR Ry LM AT > DUSHIE BRI 2 R R -

BEE N R BURAE i m BB AT 2% » R —E (BRI GREGEHA]) 35
) TAESE TR SR E AR RS TEU 28 50 R IEWGE A 5 [F
REABE I NSZ 1972 ECA R HAMEFZ BRG] « 28 2 RHIEAE R 470
By 2017 (@REE GRHGBHD HE) - WEIBURE AR DR B s A
TEZEPREL T Rk ) (fast-track legislation) » DIEER#E SR =% 2017
- 3 HIERT > BEIREL T - BB BRIR A HEE ™ -

BRI 2017 4 3 H 13 HIEEMREGES SN AH v DR @D
WREAF] - BB ERTE T E AT LUKIE TEU 28 50 fRBUE » fistliR
BRI - ) NARERE L (B T EIR B P 2 SR TRk -

David Jenkins #iZHEH > A AR R B LA HEUE T8
PERRD > 2 BB R - ¥E . - B AR iR - B2
LR ESHUE T BB RHBIZER - EECGEE - HEE 5

2 FEIREE > BijHEEE36 © E249 ; LAWRENCE COLLINS, EUROPEAN COMMUNITY LAW IN THE
UNITED KINGDOM 26-47 (4th ed. 1990).

3 See Thoburn [2002] EWHC 195 (Admin), 1 63.

4 European Union (Notification of Withdrawal) Bill, Bill 132, 56/2, Jan. 26, 2017.

5 lbid. Explanatory Notes, p. 3.
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FEAMER] S R SO R MR AR ™ - IS - RIFR K& David
Feldman Zi 5iUE T A VA N BIZARITIA T H D RE ~ AT R EST
B MR R E B SEREE ----- RERAY LD RE R AN L B S LU B R A I
BT BISR S AR AEBHDIRE ~ BT EH - | S BRI ARE
FBEREENERE - DU BIR MM ] DA T REAE 2L L B s B B VAR -

el A bR R 5 TR AR A - 4F Miller S0 > FREHE
11 f KRR E AR - DL 8 Sk 3 SEEEBUNIGR - MBI MRS
ZRPHE - SE1TRIED TEU 28 50 fRTEELST - Miller ZEffE d ikl ke Al &
ey -l LAREREE 1876 LUK — K BRI E SR 28—t
SRS B B AT S EG A REE DU BB S0 - Bl A - ZItik
T~ AR S e BRBRGR - B A R GE L% - S TG I A7 22

A -
= ~ BrEB{&KIEE 50 &7
(—) TEU £ 50 4z N F8H 558 =
1.TEU & 50 ez R &
TEU %5 50 fefutEer BRI B 5 R IR W s R ok B T iR iR o 2% 112
o $EAMIRATT
TEU %5 50 585 ¢
1. fEfaer B BRI AR B R B R - BB -

2. %R M e B R o B I KR T W TR 5 R B g e
» WK RIS HUE 85| ERMRIIZBAGTi#E - DUE

6 David Jenkins, Common Law Declarations of Unconstitutionality, 7 INT’L J. CONST. L.
183, 201 (2009).

7 David Feldman, The Nature and Significance of “Constitutional” Legislation, 129 L.
Q. Rev. 343, 350 (2013).

8 Farrah Ahmed & Adam Perry, Constitutional Statutes, 37 OXFORD J. LEGAL STUD.
461, 466-467 (2017).
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[ R A EE T RACR AR 2 b i - 3% b Ty e TFEU 25 218
RES 3 THRYRUE I TR A - M EARR BN S A AR - ek
PR el R B @8 - SRR E LR
65%EXHE AT » LUK 20 fil€r SBICL b [FE - A HdEi -

3. WpEZ#A - AL - i E RS A R TEU 2 50
AR 2 FEA5EE  BRIFRRH 27 fEe BEIA BT - 4
G HE— P IE R AN » e AR - BRER R AR A IE
[F) 7 B R R AN P A R B - R B IE =GR B -

4, EHHRBEEERNESESSEHHEEGNRRAG2HERE S
e By e DA BR R ET e » BT IRE -
A RAPEI 2 Bk E FRERLI TRFEU 25 238 538 3 TH b iz
BiE -

5. HAOMEZBIRERAREREH AR » HIHZESRAKE TEU
55 49 R REFFIAT © 26 49 FUE - #rey BISHIE S&r
F—Ek ) FE - A S -

2.TEU £ 50 = 5B &

CHLETAERRT ) A2580HT » BRERAHRRBRH B2 G IRENUE - & & BT
AIRENE R EEMEAEIR A BUE S ATHIEIEIEDL T - BONIRE - FHIBCRI IR
AR VB f 2 AN Bk & B BN A B S BB & 2 R K
B DRIG BRSO RE B /K S 3R - BB 1957 4 (BRMAS T L [RI#8
TR ) DAZK » e TR GRKTRTS AU B R T T — (BN A RS e
Igt54 . (an ever closer union among the peoples of Europe) - 7REIE{EEE
(] B 5 A8 - bt — R BT E AR B R BER FE R T R < 1 SO E &1 &
BR RS DU Ay B B AT HE BRI A H AR A AR B e R R e A
B A DA BERR B A 5 [RIRF AT DARURES TR T ERe, ~ TR, - TR
B R TR ) SRS E R

9 Phoebus Athanassiou, Withdrawal and Expulsion from the EU and EMU: Some
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CJEU jiA 1964 4 Costa v. ENEL ZZ#pk > TBURAIR T —ES G IR
IR > - BB B A R B W] - & B BIIEARBIE R
MEF BB O - AR & BB ERE R A RRA - 81t » R BB BLET
Ry BQE A B DA S SR - MFEAY -

B R B B A — TE B B AR R B AR EMERI R 2 381 g
BEBREAETE - WA BB T RIMREBEE A - BERER R e
BN — TR AR R WA S BRIEPARE - AR E B - B
GEBIMABEMK TEU 55 49 {6 - ESCRFECEREER (value) - &rEEIH
R R R B RRE R LIS B AT iR EASE - BRI Sk
A BRI B BCEE IR R A RAETRSS » B R KR B A

81

TEU 5 50 e B s Yk S vl a2 B ER fA 2002 4728 2003 4R 57
172 TBNASR A€ |, (Convention on the Future of Europe) -+ LIEIEHTHY
(BRI B IR &2 0 56 1-59 i he 2 1-60 5 R E & B RIREUHBIINE » Hik

Reflections, ECB Legal Working Papers Series No. 10, at 11-12 (Dec. 18, 2009); LLkz
Raymond J. Friel, Providing a Constitutional Framework for Withdrawal from the
EU: Article 59 of the Draft European Constitution, 53 INT” L Comp. L. Q. 407, 408,
426 (2004).

80 Case 6/64, Costa v. ENEL [1964] E.C.R. 585 at 593, 594. ¥/[3k[FsZ : T The Transfer
by this States from their domestic legal system to the Community legal system of the
rights and obligations arising under the Treaty carries with it a permanent limitation of
their sovereign rights, against which a subsequent unilateral incompatible with the
concept of the Community cannot prevail. | o ZARZ k25 K F[ERFlamingo CostaZi by
FAMBRKEIZEE (ENEL) EZFAN]ELMEEC Treaty » #1952
B MOKBRERGRETR S 5 KEERHEAECIEUSTEIEEC Treatyfift ik
i -

81 TREVOR C. HARTLEY, EUROPEAN UNION LAW IN A GLOBAL CONTEXT: TEXT, CASES AND
MATERIALS 2-3 (2004); Editorial Comments, EU Law as a Way of Life, 54 CommoN
MKT. L. Rev. 357, 358 (2017).

82 Treaty Establishing a Constitution for Europe, Oct. 29, 2004, 2004 O.J. (C 310) 1. EX
WA TS 5 AGaE - FEREETER (2007) - (ERERREE BB T ) - it
R (M) - (BCHEERER) - H13-80 - Bk HRIFFEREERSEMISERT -
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ARy TEU 55 50 e A - Htiissky sk 1 RIFEBR IR A H] 28 flHer 2 E
B EAIGSEE > sHEg BETRER B > MHMZeHE - DUERaCats
S~ EAS > WRHEECRES S o BRI EREEI R A SR BB B
WETTHSES a2 T BUAHE | - 54 RIS LUIRRIZ AR
AR TR AR Ry R AR BR R o ks T PR 28 ) BT mTREEE A VB EIE
T B BUAfERE® -

HlE ARG IR R =R - M2 TERE, (State
primacy ) 16X > Bk & BBIFEE RS - 7RI H SRR - S5
HE "B , (Federal primacy ) fix - 25 FEIREEECR - —H& S -
KRR 8 - =2 "B, (Federal consultation) #={ » & 5
B S A I EORER (07 BB IR i ps S A ey B2 A - TEU 28 50 f6&
PRAE =R U i BRI - IRBRIGAEBRRAY " AE, - V02 28
& B E—EL [EBUATE - RIS BRI A A IREBER] - S REERAE 1Y
i EAER X B Y T EEEI SR AR, (supranational organization) - {588
NIRRT F SRR & FHERRD -

TEEIREE b BB rT LA &y B DR HY R 2 TR - &1 BB A
B - SRR R - k8 CREtAPRRI %)) (The Vienna Convention
on the Law of Treaties) ®°%% 26 {5 » HRURKI RG] - WHEE BEE
BIETT - MLENEIRRE b TR AEEST ) (pacta sunt servanda) JEHI - 55

8 Ppiet Eeckhout & Eleni Frantziou, Brexit and Article 50 TEU: A Constitutionalist
Reading, 54 CommoN MKT. L. Rev. 695, 703-707 (2017).

8 Praesidium of the European Convention, Title X: Union Membership, CONV 648/03,
pp. 2, 9; Alain Lamassoure, The European Union: Four Possible Models, CONV
235/02, Brussels, 3 September 2002, p. 6; Friel, supra note 79, at 407; 15z Allan F.
Tatham, Don’t Mention Divorce at the Wedding, Darling: EU Accession and
Withdrawal after Lisbon, in EU LAw AFTER LisBON 147-148 (Andrea Biondi, Piet
Eeckhout & Stefanie Ripley eds., 2012).

8 Piris, supra note 16, at 110-111; Takis Tridimas, Brexit Means Brexit. Article 50: An
Endgame Without an End?, 27 KiNG’s L. J. 297, 301-302 (2016).

8 Vienna Convention on the Law of Treaties, UNTS, Vol. 1155, pp. 332-353.
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54 {6 5255 56 M HE R AIER R < BUERF L TR B - B LLiRe B2 R
B - HEHEEESE IR - LREER - Rolitsas 3 F 0 - TEU 55 50
R IWISCRUE - 15 A & S Py TR HE T REE I IR A 5 5l | B T
HPmEME - BRI CEERFNE - S RS 28 B - B g
B DG BB HESEERES (T R (CEHZARED) LB
o H A B B BB R R H Aty B BRI WO 7 R (AT
o BB KAE R MR B < I SORUE IR A H 2 - DU it ik
PR B AR FIRE 7 IARE L - G ST AR P i WA S

(=) RBEMEALF
1. PREK® 4o & 3k FIHA TR

TEU £ 50 5655 2 TERIE - S AHIe G g ey IR BOR TR IREGE
FeiERRE) - B (CETARBERT) IEXXARE - BUER TEU 5 13
RS 15 1k - EEITECEAEH SU2 B S - BURIREU 2 —HE R
EMEBUREE - FHECE S ZI > R TR BRI EGE
B o DUERFETR P IR BRI B B SR BATRZ FT & -

i TEU 25 15 538 2 JEHE W =gy /7 e Bk R &y B B B R BBURT
B WS TR - BB ES LIRS BT - B S =
ABE—X » EHEMI R & -

TEU 25 13 RERFBRCE Shlde e A B BH—HHAR 2R (an institutional
framework ) 2 » BEBE S e LA BCRE S BRAHAT - HOGRRLE
A EBGAER B BRI [1EM - TEU 28 15 655 1 JERE @ BlA sk e e
SRR 2 R (L AR | [RIIRR DA B B — e M BOG 3 I 7 1 e B
EATE - BRI e A A H AR IRE - (AR — i R R E  DISERk
FHRRATLIERR T - B8 DAHESN ¥4 EAHRABCE -

87 Athanassiou, supra note 79, at 25-26.
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BRI AR 2 AR - BN BRERER - BEE - HR -
MRS » DL R A AR B A ey e BR e il i B Rl - 5 b=
WS TR E - SRR A Sh o R ey A I ey i A TR e B K
% o AR R R AR L 14 S B A o ) e B R SR Al

BERSH S WG A - BRI SRR EAR TSR ¢ (1) EEIAEA
HIIASEREIER A 5 RIRFEA SRR PR SRR © (2) BUHE—THSEA
AEREZ VUK H s - aiE A B EHBTRE) ; DUk (3) AEEBEE T
B A (no single market “a la carte”) » JRAISEEAGEPKEE H CAFIED
SIEERIAH] » BRI RARER B 285 A - 2 3R A R S e A
K TEHEEAE SRR SRR AR T A R - SR R S 22t
BB I AN A SR MR WG R » B R e T — 2 L A (AR R P -

2. RBIRBRK A R KA B AR

TEU 55 50 536 2 TEME SRR AR K B TR TR LR H] > LI
J&— A E - Bt aE /o iR TFEU 25 218 558 3 TEET Tk - 27 218 {58k
SR BB — ok R SHEL TR ) B 38 o o o — I AR - ERLWICERR (R B 20 B
R (Common Commercial Policy, CCP) #HE.Z i ik F fe i - HISHKIR
TFEU 28 207 f&HE -

TFEU 25 218 fl—Mki Ui FIlE e - BCHR R S im ik AR e
CFSP 15 » [ et — ik FI R IR R - B HEEE —IHRE - —
fie s " ERAITE< o (negotiating directives) - PZRERAZRErRENA - B
HEAEa BRI A BEERF MEC A - BRER SR FRTR - MG Ak
AINE RS DU AT — R 2 Bl Mg A a i WA B
GiRFFE YR -

8 PauL CRAIG, THE LISBON TREATY: LAW, POLITICS, AND TREATY REFORM 344 (2013).

89 European Council, Remarks by President Donald Tusk after the Informal Meeting of
27 EU Heads of State or Government, Statement and Remarks, 396/16, Brussels, 29
June 2016.
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TFEU 25 218 {55 5 4 11 1HEUE - HEEGEIRERHAIA B e
(proposal ) > DUR(FZ2 3R V5 - il —IHE » SRR e it i e
JE - Bl UUE RIS AR EONGR G FE - BONE S ESR A a e —
BEE: - R HENETS S RF S FE o L5 - WAL - BEREG44kHE TFEU 55 218
R2E 5 HAUEWE » FEE LR BT ETT.Z - TFEU 25 218 i3 11 16
MUEWCHERAE S BB - WOiGR e ~ BISR g E GG KT ik e e
EBRFEERFFIEIORE R - AR E AR Z S ER - A ETRE
A3 BRIEEI ERSRIEN > BB BHIRGRIEET -

TFEU 27 218 55 1 THRUE - W BB Sk H e i€ - 18 S5t AR 207 fog -
55 207 FBRARER 218 i) e ke AR B B 1RSEE A - SWORZKRR R
AR REMEMRIR R 218 1k - SRRl ER 207 R OB GREFHEEITRRA) &tk
EER—IHEE 218 BRAVER G EDE - BOSIMUE—TEHTHY FTA S B0 5E
FITEL > 26 207 3[R B BOR B 8 o b e AR FIRE P IR E—fIFRITSE

() RBE HihTHHARSF

TFEU 25 207 fiR8E @ BRHR FTA SRAE R Z g ORI UG S
G - BIRRER TERFIHES ) 2% AURBCHELR S FTA HRURBIH%
Hl o FRAFE S — M EAER AN BRI ~ AR RIREHIESE - TG
R B B DR WONGE SRR - FTA SRAR R R AIUSBONGE S
[FEHEEE R WRH TS B EHEA GEA R - BRIk
REFPEZIIE - DR Z B IE § (HRRIREE 5 ~ B ~ S AE
FARE ~ SULSORBER ~ i S @i R S IR S S » R ER AN — B
K o DL TS IERR B HE R B ONGE & &y BB B Y S ERTREH
HLEERY > DUE FTA BRFIRSRAYNERE 8 AR T -

TFEU 55 207 555 3 IEHUE » MIEGEPITIL A S BERM I H B 5%
A EEGH R iRk R E G B R  THE RN T —=
=feiZaE , (Article 133 Committee) - (HHAERK) 4554 » 133

% Piris, supra note 16, at 284-285.
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BRORCAETE Ry 207 1% - A ZE @Y Ry THBBORZEAS , (Treaty Policy
Committee) - EZBCRZARE /RN HEG —HHBCREHNER Y -
ZZEgHHSg BENRE L BRSSO ERWE SR ILFEER - fr
L ZESN B ABEIFRE S BER H AR ~ HAl® S EFR - DURECERI ]
H GBER EIFE A B HEEA R Z= B el Bt R I s
L ATEERERAENN - DIFIUR B A5 R WCR LR S BeR T
]-mgl °

TFEU 55 207 i 218 fRiEFrry B2 542 - 2 207 s FHfY CCP 8
B E 5 565 218 fRAIE R CCP DISh HAhlzhE - 58 207 2 feniaEE
B - HR - 265 207 RERE ISR — M SRR 2 Bk - {EHRARR S
5 ~ RV S ELE A R IE AR — B - 58 218 R — i th iR ik
LR AR BRIFBER BRI E I — B SIE - 5351 BRHEE &
k% iE (association agreement ) DUz A X BE 17 xE ( accession agreements )
PRI—20R - 25 = 55 207 R Bl R Gaeny T MO BOREAY | &Rk
8 o 5 218 R EG AR HIE R FIMEE - IOZANFRZAS -

SHEFICEREGER ] - WA SRR R E - #ETH AR 5 Db H =
T AL e ke TFEU 25 207 S5 218 fRIB Gk FIRE e « sRFIRE R ATREE —
HRGGFE W E - Ll RER R0 —E I E B 5 & Bl BOR SRR TR I E
JEWA K B RIS BRI — R & e - SR B B & K50 hl s —

TERISES L E | (The Strategic Partnership Agreement, SPA) DI sz —38 ™ 4>

R LR 5 i 52 ( Comprehensive Economic and Trade Agreement, CETA)

92,

o ytfEgk (2012) - (ERFT—REBESHEBSRZE) - (EEEsE) - 42
4] - 1681-683 5 dLfEgk (2017) - (WTOMLHRHEEBCRE-ENE) - = H
417-418 > 24k - FrEM LIk R. Leal-Arcas, The European Union’s Trade and
Investment Policy after the Treaty of Lisbon, 11 J. WORLD INVESTMENT & TRADE 463,
494-497 (2010).

2 pLEgK (2017) - (HEBRECHEEE SRR ARK) - (BURSH) 631
T 48-50 -
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2 BEEERHERCEE

— ~ BXERVATEAVTNRE
(=) BB A#MEHR

Wi R DA R ~ AR WO RCESMRR PRI - JRENER
SRZAT RS - WCRAAYRIR R EAAE © (L) BT 5 (2) BEREEN
A (3) BlHERE (CIEV) (2 HEk 5 (4) BRERTABRERRN — MRk E
A0 Uk (5) BREREESS — B sk s E A BRI RS - BRI A

PR ) B AR > B B BRI RRRUE RS S B
BRI BE S REGECR—1TE - & AR EORAERT 2 Sk 28
SRR R - It e B2 TTA R L — T ERATREL S - BRPAHE
[l BB L I R — TR AR 2 e E B RS TUE B & -

B 2T AR IR TR RFSRAE R B A R R 0 — Rk A
I - —faiAR R AR I BRE B R AR - TEU 26 6 550
3 HRUE - & REIGECEAHED - ERE WA iR A - TFEU 55 340
R 2 AU WAL GR B 1SR S (W S BB ol i — i A A 1
FofRE25 RS - BIAn > SPEEIERI ~ ARECRAEIFH ~ iAE2EE (legal
certainty ) JFHI ~ AEEHIRFEAT - BEEEAT - ELBIEHIZE -

— AR T RE AR B R A R TR BB L BRI s R
P - BlAer BRI RS (solidarity ) ~ BEAR P R BRI A2E - — ik

9 Neil Walker, The Idea of Constitutional Pluralism, 65 MoDerN L. Rev. 317, 317
(2002); Neil MacCormick, Beyond the Sovereign State, 56 MoDERN L. Rev. 1, 6, 17
(1993).

% JLpEgR (2014) o CBRINBRIRIARGIETR ) > (HERIZERE) - 573 > H6-155 LUK H.
L. A. HART, THE CONCEPT OF LAw 94, 114 (2nd ed. 1994).

9 ALINA KACZOROWSKA, EUROPEAN UNION LAW 115-121 (3rd ed. 2013).

% Constanze Semmelmann, General Principles in EU Law between a Compensatory
Role and an Intrinsic Value, 19 Eur. L. J. 457, 457 (2013).
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FIFEHH R EER A A = R IIRE ¢ (1) HEMRREAEH Rt
SRR IR RRERE 0 (2) AEEECREREE B - BBREHEHLIR g R
B ol - BB - (3) (R ERERAIRIET LU EX
AR -

AR WA RS BBl —APIEE - AR YBCR R METE
LIRS T PH R SR A R AR RSB ERERE 381 B Ry ARECR B
A FEBRERIRATIHSCE - OR BIE MR IRIERER] -

TEU £ 6 f59RE (WEREAFERE=) (EU Charter of Fundamental
Rights) Bd TEU Jx TFEU JEEH "HHIEREFRSTT, » TEU K (BREREARE
FIFEE) AN A OFAHBIARE S - SR AR IR 2B0E L ~ Eikibg
B MR AR E SOBCR S ER - R A R AMERFEMEZKE
RAIISCHE - [RIRF I E BeR S BR TR R ~ & BBl A BARERR E 2 26555
A A Bl oy 5 o B R R B T B R BGR ThT » E E B AR R
B o AMECRRE B ILAIAEHE - FEEWCRIEA - ZWEN{L ; S3OMEBR S
IMEAIAREBGZEIE S » BRSNS IemE g2 )% -

B AME A EHWR L uik B AR H B B R 1

(1) Bzmedicid fer BEITE  ELHTAPERRT) TURFBOMN A BB O 2 ARECR B
IMCAE#ERE © (2) TRBtBON AR Ryoe B AMERRRR © B ARER T4
B2+ SAMEHSEI B B BR AR < BRSMRRE - TR T Z gk ) AREIRRE
%5 (3) FERAMECRRE—EoE FHREERFTE & BB HREEFFAE.Z 10
flélHh ~ SREXEI R ARERRHE » U ELE R (B R AR 22 3 S BB L 5

9 TaKis TRIDIMAS, THE GENERAL PRINCIPLE OF EC LAW 349-350 (1999).

% JPLpEgK (2004) - (BREREHIMNE B BB E L AREGGK  BUEBLEER) - (B
EWFFE) - 34%1HH - E150-151 ~ 181-182; Philip Alston & J. H. H. Weiler, An Ever
Closer Union in Need of a Human Right Policy: The European Union and Human
Rights, in THE EU AND HUMAN RIGHTS 64-66 (Philip Alston ed., 1999).

% Biiks (2001) - (AMEES 2 AMEEIL ? T WM AR ER , 2007) -

CBREERTSE) » 31441 » E 744, Elise Muir, The Fundamental Rights Implications of
EU Legislation: Some Constitutional Challenges, 51 ComMoN MKT. L. Rev. 219,
219-220 (2014).
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(4) EHEEFFARAREZ B R T BRad R - SHERON S SE s
LTI (5) WA RILFAIS S LERER] - RIRFEIREMBA ~ RAE
NI LRI AR S ¢ Pl (6) BEEARER R R W ik L 7
TERHEC SIMERB R AR Z ] - TR 2 O BT i — IRtk

100 ,
(=) RBERZ i

W R TR A B B EGATE - EBUR AR FREE B LR b
WA A ELREH ] R (RSO ) e s 4y BB S W A R
R o BXERRAHEWCER G M 2 en B s —THE EThRE - 5L - BRI
SRR R AR FITR e it — A ReE - (e Wk < — 38 e B BB TR
FURCEIHT! - BRERVARE T BR HR A Bk AT TREE - UGB R A fEtE
F o HEAZITOER R REALE - 20t T HERE 2

W R AR B R S T B L DRE AT © (1) R 2 TRk -
HFAE AR R AR A AR ~ R/ BB BEA (AF]) -8
SRR E BUURBR A RS - (2) (BN G AR - BREb Hik
— B DL T A ) SRRIIE Roil e R - DURERC R & DU S/ B S
B (3) BRERIEIAEGARIETL - WS DU 25 & BB RS2 B ARG
ZHEHEEE - NREFTA R R BT -

100 yepEgR (2006) - (WRHASRIEEL AMERCIR(L) o dLEEEK (AR) o (W ARE
5[ ) » B 243-249  Z b - U iFgebEBRERFS2RR; Luis Ortega, Fundamental Rights
in the European Constitution, 11 Eur. PuB. L. 363, 363-364 (2005).

101 Alec Stone Sweet, Constitutionalism, Legal Pluralism, International Regimes, 16
INDIANA J. GLOBAL LEGAL STUD. 621, 622, 630, 636-638 (2009).

102 W, Andrew Axline, Legal Integration through Judicial Fiat, 7 J. CoMMON MKT.
StTup. 217, 217 (1968); L. NevILLE BROWN & FRANCIS G. JACOBS, THE COURT OF
JUsTICE OF EUROPEAN COMMUNITIES 240 (1983).

103 Geoffrey Garrett, The Politics of Legal Integration in the European Union, 49
INTEGRATION ORGANIZATION 171, 171 (1995); Taki Tridimas, The Court of Justice
and Judicial Activism, 21 Eur. L. R. 199, 199 (1996).
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Wi R et F PR R BRI Uit (BRI ~ $6% ) BAERGE
BB B35 U - BRER e ST B 2 TR R IR S MEss © (1)
M P ECER - A2 g BREGEHE - DIOREEE - & B RBEEHEA R

GirtERt - (2) BRI FIR SR BUATE S REIER & - HE S
ANVEAE SRR IR > MG ~ it g E cFEEA . (3) #R
—BAEFEIE A R BRI — BRI K R R AR A R ~ T
TR LR R R B SIS T WA R R O B R - WA
PRI T AR (judicial activism) - FEBK BRI SRR H] - > DL
FeBRHR % ek B IR b o S B ERE - P B e

~ - EERAEZEE
(—) BRB#mAF £
ERE— I Ry BB i = e T BT T EAER ~ PR AR AN E
BRI AZME T - HR - HR B m i EBE s, RS EY
Pe R AT 43l o WERTEREAE 1962 4 Van Gend En Loos Z.% > fEE B ABEH

T FIRECE T WA BRI E SR T A - B R ATRE L
EABERHEAR - @ BB TR ZEIRE® -

104 Thomas Horsley, Reflection on the Role of the Court of Justice as the ‘Motor’ of
European Integration: Legal Limits to Judicial Lawmaking, 50 CoMMON MKT. L.REV.
931, 931 (2013).

105 Jjoseph H. H. Weiler, Journey to an Unknown Destination: A Retrospective and
Prospective of the European Court of Justice in the Area of Political Integration, 31 J.
CoMMON MKT. STuD. 417, 418-421 (1993); Anne-Marie Burley & Walter Matti,
European Before Court: A Political Theory of Legal Integration, 47 INT’L
ORGANIZATION 41, 45-52 (1993).

106 Case 26/62, Van Gend en Loos v. Nederlandse Administratie der Belastingen, 1963
E.CR 1. AZS 19604 i~ ] Van Gend en Loos AN fa (i R 5 Haf s B
T B R AR R 195841y (R RS IR ) (I CRETZ BN I AL RIS 5K ) - Treaty
establishing the European Economic Community, EEC Treaty ) » [K|[thiAfa B i Pe B
ARBIBUFHEREFRER - (Al BEVAREIKI A CIEUSERH AR R -
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Wi ERIAREAE 1964 4F Costa v. ENEL ZZ5E—2#0E © T W IERRIA IR
—REIRRERR o E CRIRE AR - HHERRIR B RRR & B
ElE e —HRs o M HEAHHRT) - & BB AL FAIE T A IR
L ILEIRE - R AEFIREHER H CRAARE A A~ BOMAERETT ~ B M
NLTHE S & B EKIEAE L SR R LB 5 M AT - SL RISl
—IEEES - e BB DU BRSNS REAHHR T -

BBy 7N AERER - eI kEiE ECA 1972 it 1973 £ 1 H 1
H AR > T BRI 43 T ARG B ERAHT S B 1R - BIREME 2 — Tk
SR - I H L T — IR - Bl RA R - I EL B B ST SO A
BRTER R IR M B S R e L SR W R A AEBA 2 T B ) S BB
FRECHTRS - & AR~ B2EREAT - BRC BR80T R B30 - AR
YRR E R L CUESHREL - NEr BEIFT SR K52 - DL R
BPEm S » WIHER PR ERPEEE - 2T MIIRE B RN B2 1L
M o Rl - 92 AR S R R i R R — AR B R B % - ECA
R B 2 WO R H B R R A ERE T HREA

('self-understanding ) % -

f£ R (Factortame Ltd) v. Secretary of State for Transport Z& - Bridge i£'E
TR B EE G SRR - )22 ECA I FEKERvA T > T ECA
& B filE fo@m A S e TREN RS R B Ry - FRTDL > 3¢
I Y 5y - A R ST T Al ath 2 B B VR RR Y » 8 R Fr B IR -
T ElE H R Ry ' - ER R B 2K A B IR 1% - S B &y A SRR -
EHERR L 2B EE R [ E ECA Frfil 3B M5 2 » BIREE ]

107 See Costa v. ENEL, 1964 E.C.R. 585, at 593-594.

108 Daniel Bethlehem, International Law, European Community Law, National Law:
Three Systems in Search of a Framework, in INTERNATIONAL LAW ASPECTS OF THE
EUROPEAN UNION 180 (Martti Koskenniemi ed., 1998); L & JULIE DICKSON,
EVOLUTION AND LEGAL THEORY 24-25 (2001).

109 Case C-221/89, R (Factortame Ltd) v. Secretary of State for Transport, 1991 E.C.R.
1-3905.
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(R L2230 FH R AR S 0O 2 A Y ECA > B & ERERI IR 2 B Er ik
HEHEEE » ARG MHREEEEIE  BERVIEER ECA > HE
AR R SR T Bl A O

(=) BRBEEZ AN

BRER 2 Tk R —THE E RS B R A B REE I R B 55T - B
PRfERIIN SR LG HERE M (clear and precise ) ~ 5214 (perfect and complete ) >
DURANHBeFE (unconditional) SfFERIEAT ERGERIRC) » HE I TR
B RS RE EOE B B2 TR e A L - BRER AR AT 1962 4 Van Gend En Loos
LEFRHHR R B A s EREm S -

FEWCHESR 7T > TFEU 28 288 fefiE " MR, B ERSERSOT - =
HE BRI IEE LR BINE - He BEEAHR ST EA RS E R
5 IHRUEE RER Pk be (RS RS - BT QBB » AR AR & &
BB R A ARG A EIRS » RHE B EA RS 1 e M 2 B -
B REGA R BRI AT R - RIS BCRE R BERROR - BT
TR R EHE AR BHR S RIKI L EA AR SRR g il PR -

TEESERO 7T - B gy 5 B P E A E AR AR - B A B
JREIE#E < ZH - 1964 4 Costa v. ENEL Z%< » BURERGRE Ry BRTE S
eS8 B BRI RS R L RS 73 25 B e HRRE R N L ST - WA
gk T ARG BREIERAK (EEC) BUE @ (EABREAI R EREN G B
RS o MRS BB A R ARR - #R1 - S& BB ST A
< BB RIS - RNMSEA .

110 N. W. Barber, Against a Written Constitution, 11 Pug. L. 11, 15-18 (2008); House of
Commons European Scrutiny Committee, supra note 60, at 17-20.

111 See Van Gend en Loos, 1963 E.C.R 1, at 13, Alan Dashwood, The principle of Direct
Effect in European Community Law, 16 J. COMMON MKT. STUD. 229, 231 (1977).

112 See Costa v. ENEL, 1964 E.C.R. 585, at 593-594. H|Ftsisz @ T The transfer by this
States from their domestic legal systems to the Community legal system of the rights
and obligations arising under the Treaty carries with it a permanent limitation of their
sovereign rights, against which a subsequent unilateral act incompatible with the
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BCEERELE 1970 4F Internationale Handelsgesellschaft Z k1978 4F
simmenthal 2 » 23t B SR - s BIP T B S AR -
NEEPIERUE BN BRI R - 57 HE RS B PERIRE - T DABR %
Rz E R - DIREIRBRILFIFIGS - DURHERFER IR iRast—@ e -

B IR TA B SER & B B R S B R T E o B - 5 8 BB AE L
ERRE | H L BRI PR R F T 58 P BR A - TEU 28 4 f6R58 3 Il E & B
WIARIB ARG (sincere cooperation ) JRHI » SRV f DU B B 5& s B
SHERBIAFHBR A - BRERAR B @R A R LAEDR © (1) BRI
HEROTRERSER  (2) k& BEAETEBIREARZER 0 (3) 1
1R ER R AT 2y B RSB FH AR A A RO, T s W R A R D RE S R H
R EHBS -

BRI (o & B BRSNS A & BRI P YR 7 & B L
I ICEERR - S— i WRER AR ZEA RS B EER 2
2 MEBEFT TN - Jh T — LR R - it B e
ANRZJGRIRRE - WEERIRS TCERIR R -

concept of the Community cannot prevail. |

113 Case 11/70, Internationale Handelsgesellschaft mbH v. Einfuhr und Vorratsstelle Fur
Getre und Futtermittel 1970 E.C.R. 1125. 7K Z B f# & 4\ & Internationale
Handelsgesellschaft mbH 57k Bk B 3 [6] B2 22 B 58 ( The Common  Agricultural
Policy ) F i 158 e il 8 B P B R I 77 3% 2 B HE I i O RE R R A - i
BlEBefR AL ARER » TREITTBOERG T R 2 2 B CIEU ; LUK Case 106/77,
Amminisreazione delle Finanze dello Stato v. Simmenthal SpA, 1978 E.C.R. 629. 7
F R AN A F]Simmenthal S.p. A EEBIE AR » #EEEAH EEBRIRIEZE
RTS8 1,480 LA HE AR ERE: » 3% BIR8 Ryt R WG BRE B E Ry =
Bt GENWCHRTE - i@ RARERE AR AREL - AR s £ CIEU -

114 See Simmenthal, 1978 E.C.R. 629.

115 pauL CRAIG & GRAINNE DE BORCA, EC LAW: TEXT, CASES, & MATERIALS 244-245
(1996).

16 WILLIAM TWINING, GENERAL JURISPRUDENCE: UNDERSTANDING LAW FROM A GLOBAL
PERSPECTIVE 18-24 (2009); Francis Snyder, Governing Global Legal Economic
Globalization: Pluralism and European Union Law, 5 EuRr. L. J. 334, 369 (1999).
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(Z) BRBIAARNRMEZ R

EHZ LR AR RS B T B g AR ERENAR
AN - WA T T WA RHE ) o AR B RS R B 5
TE R 2% T R L — KRR

TEU 25 1 528 2 TERUE » B H R BN —E (e EE O A R N
BRI - 28 2 ST E B R R E EE AAR ER, ~ i~ R kiR P

T ARESF R 35 S B AMERL S USAHRR - U - TFEU 25 18 f¢
RUE WA e BOR S T8 LA S 2 DR BRI A = e %
Ji AR PR o

TEU 25 3 fRAUE B AR EERTY ~ BB A Rl - BXE
JEFZ BRI N R — 8 H F e 2 B A SERBRER - DURY A R - DARECR A
EEHERE) - TFEU 25 45 B E B ERE(RSZ TAENES i 3 g E) -
SN JERR S IS0 o FERA GRS FE fth

EAAEBCIRE R Ry 18 - A EEERN  WRHEREREER LR
1 © 1962 4£ Van Genden Loos Z.%< » BXHRVERT AT B pR B i il A RAE A2
THRIBEIRE - TEARZTHE (ORI SRR RAT) - R ARBREART LT
AL o DURFEEERERUE T HER] o BRERVERERE Ry WA ) DAL [R) T 85 e Ak
B - CEOMARR Y L [E 60 ) I SR EAE A S RER S BRAR 2 AT E -
HIUMEBE BRI A - BB AR © T LRSI T — Ry B
EERR  BIR G 7 HE SHERR - R E SRS 7 H TR - E R
Z R EEEE AR I H i EREHER - SLE AR BB
AN SHEAAMEFREEER - [RIREIK TRER - 35 SeRERAME SR H K IHA S
BUE - [FIRFIR B BRAE B - & BB R AR E 2 55 - 1Y

117 See Van Gend en Loos, 1963 E.C.R 1, at 12. H|@RJECk - [ The conclusion to be
drawn from this is that the Community constitutes a new legal order of international
law for the benefit of which the States have limited their sovereign rights, albeit
within limited field, and the subjects of which comprise not only Member States but
also their nationals. Independently of the legislation of Member States, Community
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TEBRER A RAMETT IR BUER TFEU 28 18 5255 25 i » R BRI A
BRI © 28 20 BRBUE ¢ TE o BEBRGEAEERARME - BEA
RHECRB RSN RERTT FREN A & BB N RHE - ) Wi ey 2B RIA LB
HEHENRE R RIBIAREZS SR RAE - BER A RESE
FAR 20 {6626 2 16 » HAERIM AR -

(1) g BEEHERE RJEEHER -

(2) FEHIEEE - $HH BN B E ST - A
1] B8] E A ) o 15 S B R R -

() ARRER —BIRREIN R AFEME - R EME AR/
SRS R K B B R A 2 AR -

(4) 1SS B E B fE (Ombudsman) F5EH - HAGDIAEIRE
Sl WA K o N DU B SR R -

24 RAVEBCR AR EA TAIHIHE , (Initiative rights) > ARUE HE =
00 BERHH Y RDLE » 1535 KRB fe A ZE ™ - 55 24 65 3 TEHUE -
RN RGBS E B - A TRERAE - DMESRARBUR ZHR -
N AR 2B R INIEEEHE - K T AR RS #E - & 5
BN R R B R E8S - B ZEARS > (multiple demoi) - 3828 %
TUAESRC —HEEREC BN RZEI—Z oAt o e AL
HERIR - HAEF G EIER 2 kA 2 gl R -

[N

ERl

ER

law therefore not only imposes legislation on individuals but is also intended to confer
upon them rights which become part of their legal heritage. |

118 Carlos Closa, Citizenship of the Union and Nationality of Member States, 32 COMMON
MKT. L. REv. 487, 487-518 (1995).

119 Regulation (EU) No 211/2011 of the European Parliament and of the Council of
16 February 2011 on the citizens’ initiative, 2011 O.J. (L 65) 1.

120 3, H. H. WEILER, THE CONSTITUTION OF EUROPE 344-345 (1999).
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= EEEEHEEZ T ERRZEE
(=) REFHEA S AEEZER
1. R R ERBEZRN AR

J& 2017 - 1 F » %5 19,000 FEECEAERE R - FERBRA 5%
RSE DR BRI 7 72 - TFEU 25 289 ~ 290 K 291 feeff e B IR 422 ( secondary
legislation ) FHEH %)) > 43 Al R rikikE (legislative acts) ~ ZfFikfEE

(delegated acts )&t 17143 implementing acts )o 17 348 By 1 A5 22 legal
acts) » DL T —fe73ER2E |, (ordinary legislative procedure ) 5% M ¢ RIATIE
2R |, (special legislative procedure ) iHi& o 5 2EEEVRFRS © BRERHRAN ~ #5
LHIPE! -

"EESER ) iR BREA R e B BB R - 5 AR (1
EEFUEAH I - BREERAAREIR AR 20 K) el EEEMng
EE - R BRAIR RS AT DAE BEE ] - TFEU 28 157 fjBE © " A& EE
JEMER ST R R 55 T AN 2 - EREERS A TIRMry RS - BR
1EREAE 1976 4F Defrenne Z5SHENT » %I SCHE T ERSEM - Rl A AR AR
JAPRREZ AEAMER o | 7E 1990 4 Barber 2.5 » WEERERIFIG © TFEU 25
157 fRRE#EE A S EBGHR - BRI FE - HRELLZ BRI E  [F] LIA]
PHASEE Ry k8~ RS St L Al [ SR BB o P T A T E #8122 -

WCE B AR E TFEU 55 288 fi > B T @@ AT, (general
application) - NMEEGEEMHRT] - WEBEEMARTE S 8B - BRI
HREERR ) - 2RI ~ BN —SCA e & BB RE R E AR -

121 GRERNTEFRRS - 53 RSk Bij#8E194 - E{18-23; Craig, supra note 88, at 32-45. [
#m ¥ R .The Economist, The Long Arm of European Law: Why Britain Cannot
Entirely Escape from the European Court of Justice, 424 THE ECONOMIST 46, 46
(2017).

122 Case 43/75, Defrenne v. Sabena, 1976 E.C.R. 455, 9 24.
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JEHIE - BRI EREEA R e & BB NHBINE -SRI EES
IE ERGE AR A BURA AR - BT REHI B A IEBITRIPER -
{5 o B R Ry — B 1 0 - A B IRt FRE e — P A TRk sk
i LT AR AL - 140 - AR TR B Al 2015/2120 (EU
Regulation 2015/2120) » fFHEERIEH 2016 4" #EE&EAAER A, (Open Internet
Access (EU Regulation) Regulations 2016 ) #4723 - B EERE 2 E A K 2L[F
BORC B - TorE TS & BB T 2 g a8, (multilevel governance )
124

BB By — i (dualist) BZE - RIRIAFFL R —ItammEEE R - f£—
TamBZE » R - KIS BERE B BB N IR - BIANR %
55 55 fER AT RIEREE 94 10k - AE—JTamB SR BRIFRK @ LIRS R B A
R RRBUFALHERI BRI g " HEIEI T (self-executing) - FEHEE -
BRI AR A T AN A BRI P 12 - 5 R P 7 e A A 2 BURF B A ST T 1660
REFI 7 MR IR EOR™ » S E &t ECA 1972 - B IR ARy #E
M s F B3 DHEBEIPRE A BOAETT - LIRS (RERARIRO LK) 25 26
RAERH I L B BB R T T < BUE -

ECA 1972 28 2 558 1 IEAE E psd VB HRTE (BIAnecamisn ) - 6
HASDHE A BN ST OEER T A B EE R R0 BUE
FR ARG B Bl S B - WA R E A [E]58 P R 2 e Bk B & B - e
MERABA T L AN — i BB T R S IR Sk
FFEWCRRA - SCEIE @ ECA DUR TR BR ik B @ TR - M EL RS
SERY ECASE 2 555 144 -

123 Regulation 2015/2120, 2015 O.J. (L 310) 1. 534} » The Open Internet Access EU
Regulation 2016, &f i, Statutory Instruments (UK), 2016 No. 607, Electronic
Communications.

124 EERA (2005) o (WOHHZEZOGEE - GRBGEEG) o (BUGRMERGRE) 0 24
H#A» E69-70; Fritz W. Scharpf, After the Crash: A Perspective on Multilevel European
Democracy, MPLFG DISCUSSION PAPER 14/21, at 16-17 (2014).

125 David Feldman, The Internationalization of Public Law and its Impacts on the UK, in
THE CHANGING CONSTITUTION 132-161 (Jeffrey Jowell & Dawn Oliver eds., 2011).
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B PR AT Z: B e (European Scrutiny Committee ) A T 2010-11 BB iEZ
Eier 4% |, (2010-11 EU Bill and Parliamentary Sovereignty ) $zt5 - &@HH
TER 2 A 1 THAY R B

55 2 50 1 EBUE AR BCRLE - BB B IIERY A%, (created by)
BRI ) Carising under) » BRERVARY PR B BRIRF(ELHEE
PRI > B — B ER R RIAE - 5 E Bl BIPR R — 8000 « 26 2 538 1 3k
PR BRAERS » HIA FEERE E IR - DM R AR TR RGE B R L
R o AR CEM RIS » SRR P AT R IR A SN A B P e AL
foeft: - WA FIBIREREE - Rl HEINERe G E A 005E 2 38 1 IHES
TR -

TEESERIIJTTH - ECA 28 2 5S4 THLLURGR 3 e 1 M E B R ikt
FES BT T ANTRIE R iR iRes » s AR e R B A L
o W R AR RS - SEERER AR R 2 A B R AR TR -
RIS ECA 55 2 1538 4 TERUE - BIEflEnykat - fR 197342 1 A 1 H ECA
A% - B NFRCIRIE R BOK < & (O EERe G #%5 # A (dis-apply )
BT RE AR Ak - fE35 4409 Factortame £.5517 » 1988 4F ( éfily
=) %:j[%} (Part 11 of the Merchant Shipping Act 1988 ) #% &% - RIERAE

TEEBER R AT BRI - THEREE ] - ARBEIEEIEN - Eibethinie
3 1978 £ = R5#7% ) (Employment Protection (Consolidated) Act 1978 )
HRE L ARERR 28

IRIEES 2 -5 4 JEFTHR TS B e AN i S i R ok iy B P A
71 BUREBS DR R 0T - FRFERE T IILERE )] - &2
FE SRR - A ECA I TEBANLLAEST - BIan - AR CAMERE) -
HKBEGCE R GBI (declaration of incompatibility ) - {HAfEE)%

=]

\

126 House of Commons European Scrutiny Committee, supra note 60, at 5.

127 Factortame (No 1) [1990] 2 AC 85; Factortame (No 2) [1991] 1 AC 603.

128 R v. Secretary of State for Transport, ex p. Equal Opportunities Commission [1995] 1
AC 1.
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1EERIY R » ECA BUE WA B Bk 8 5e38 01 DA B AR B
EEERE > TEE 1WA B AL S — MR DU A E AR R R
PRI RIS B 25 T A A SR L AR o AR RS Ry B ey 4 ~ BECE R
T S N RAERSE B A ERGGEZ B b Ry — T B BUEE Rk g
ﬁlzg o

2. LATERMKREE

CJEU R BR R » A E AR IR - B ERE— Bt R E & &
» [FIIRF 32 B Ry B UM R Bk R B RS A E AL 0 T 5 S5— >
FEREETEM T B ARSI RECRR R LA (3 FRSEIHES
IRF ~ Bl A G Ry e BB FE HAERRIR: - JRa]HEa5 CIEU Flk - fii5 & » CIEU
AUBRE RECH 5 M ¢ FRRRA - STIEAR « BERRBUAR - MECREX ERERIUAH
JEFTE) > DUSCHIFR BB 0 o FRBEERI R AR I - E ) R 8 5
F - i CIEU Bkttt B iR i 2 BB 5% 5% ( supranational court) 3t

BRI 1973 FFINABEES - 4K ECA - ESFBRHREER - BR T EBUHEE
B AR REBE A - R T FIP R 15 22% CIEU AR AERDIER
SEEENEGEAIP] BT BRART R TR B Iz R FI B2 il - H[A]
Rrth i seBliERe 2 5] CIEU RYRRMHI - RIRsBR T AIp122%4) » CIEU th&
EENAHSE TR - REAEW A RECE R R R AR LERE Rk
AYIEIRE - 2% CIEU AySefT#kk (preliminary ruling) %2 - {fk#5 ECA 25
3MRER 17 > SEBRART AR S CIEU AHREFIF]H B RIS T -

129 T, R. S. Allan, Parliamentary Sovereignty: Law, Politics and Revolution, 113 L. Q.
REv. 443, 443-445 (1997).

130 European Union, Court of Justice of the European Union (CJEU),
https://europa.eu/european-union/about-eu/institutions-bodies/court-justice_en (last
visited May 26, 2017).

181 H, M. Government, supra note 14, at 13.

132 =aedE  BiHEEE36 » E248 ; T. C. HARTLEY, THE FOUNDATIONS OF EUROPEAN
CoMMUNITY Law 281-282 (8th ed. 2014); Case C-221/88, CECA v. Busseni, 1990
E.C.R. 1-495, 9 8-17.

133 ECA Article 3 (1).
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s CIEU W - & B EAR R RO s G BE I - JERE
i CIEU JEETTIRATHIR » MR BIPIERERIFITARIE S - HIEFTA] & BB
BEAEFIDRIS » bR 7 M STWCRIELLSL - e ik b gk iE CIEU 1y
B HI5S T a BERABAIEFIRE -

FEATEAE - BUER TEU 25 267 fi - SE AR ARVEEEHE - DIRELR
CJIEU 155 R iR Tt — e - WREOREXEAE T & BB — 868 -
HERREIT - TFEU 55 267 5 2 THEUE - & BBABC SRR

(tribunal) §8%y » 75 EL@ LR AR T RE S FEB 2 AU PUE IR » F] )
WCABEEOR TORTTRIR ) o SETTRLS S BB - BRERIERY A (A
FAIRIE 8 LE TR « BRI A B B M DR 5 o P O > LA R Pk
BSOS T A BN - WA R RS B R R SORE — Rl P i U e A
BOINER - E@ AT IR FIAEL - PEA5 B 2 Uik A 8 e B AR

B e
3. RBEEZ A

Pl TEBRFRY 1967 470532588 H K FFAL N A BK BRI AR - Ry
1972 £f ECA NLIERYEE SRR - &R WHR T EEHPBT AR E
PO IR RS > tZEAE 28 7R DABE A BR iR S B A A - WK
HOIETRIRR T BRI S RS E RO ) o AR LIERIE -

TEBTIE  RIBRBRME R AR BSFERAIARS A
FEMEEGYEEE AR - BMEROEEER S BB E
BE RN E ST -

134 CJEU, Recommendation 2012/C 338/01.

135 LorD CHANCELLOR’S DEPARTMENT, LEGAL AND CONSTITUTIONAL IMPLICATIONS OF
UNITED KINGDOM MEMBERSHIP OF THE EUROPEAN COMMUNITIES, 1967-5, Cmnd.
3301.

136 |bid. 9 22.
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FRz e — R0 T AHBN A R B S B I AR AR R DU
WA E A - S AR R > BE PR E B TR A e R
Kl L5532 (acceptance in advance ) - [ Ry SEBERRRY—HE03 » 3E 2
—TE TREEAET o fEIEEE A
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EREAEIERTT - ARl SENANE TRECR A ERRERE - T
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TEDEE - 448 ECA 28 2 558 1 IEHUE » WRERA A R R e BRER R Tk
O AEREE AR A BN AREERE e E Tk - (5 HEK
Ry BIRER—ER 53" o 18 TEH E SR A S R S B R T Ak A - 3K
BEE DA BRER AR » JERE AR AR R S B B P32 ~ LRI - R
g ~ RREEGISE - AR ECE € BB - BRI SRR B EGE
KRBV BEBRA R — 0343 WAE FI R IR BB A 880 B 5 5+
afal o WJEEEAS COEU SEATHIR » JLILER S22 1 S BB PIVERI I 25 » SITZEKTR
SRR - k88 ECA » A BB AR AR - B3 B -

A » Bl e B R Aty 5 B DA I SRR PR B R e B S B R THY
BT » CJEU 7 1987 4% Demirel v. Stadt Schwabisch Gmind ZffErT7 HLIE R
QI BPeRRER 2 = B T Rl i - EBR & BB B A E RO 5
HiERE i PR L JH VIR E AHRH S - AT IR AR A IR 2k SE % 2
5 RIAHBAGH Bl & BB EEE#E R0)M0 » FLILIERE - T 2
BE RSB EERRT - RKEE THREZ AR N -

137 |bid.

138 Macarthys Ltd v. Smith [1981] 1 QB 180, at 200.

139 House of Commons European Scrutiny Committee, supra note 60, at 5.

140 Case 12/86, Demirel v. Stadt Schwabisch Gmiind, 1987 E.C.R. 3719, at 3722, 3730.
AZ Ry + HH B R Mrs Meryem Demirel D23 A ER] - BLH + HHEHEF
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1. Factortame | % ]

B R A TR BB AR 1990 4 Factortame | 22 S5 BREAREHYERT -
ARZThEE OB 1988 SR IR ( péfitiE)  (Merchant Shipping Act 1988 ) »
HERVEBEA A BOAE S BRIEE M i 2 R E S B s e U R DA 5
¢ R L [RI SE ORI RO e o B i SO AR - PR BEA 2 R A BT e ifaim
FIFRA R BARe R FI A 254 (preliminary injunction) - Z5 kv B
#I7E ke (Divisional Court) [EIEIE 15k » M8 —HYIP AL - (HE LR
EBEEE TS P EE NI B B AE TP B ek RN O E B
#ft - Factortame jRF L5 FARE ikl - kb BERbG R KT T8
R WERRE R AR TR R Bk - [T B2 (empower ) ERfESEEABE &
PRI RIS - DARBEBIEAT A B AR

BEREEAZE LS TR fa Y > & BB A ZE AR LT PH BREEC
WREERSEH] - £51k 1988 4 (WfiliE) MafT 2 I S S R HAOTM « K
BEREA L SATR ISR Sl i =i HER TS BREB A S P B ek ey
EEEG] - ReEnEbefa - WCER RS SUIRENE T RmEREE . (prima
facie) - RIRJHERPSCEARE - JEASE @A -

R TFEU 55 288 fiREE » WCHRIRA B B8 P R B B &y S i Hofth
B E R (PR ECA » BOR S BIBIAIERY —HR o3 - 4K ECA BIE » JeEikEL

BTEBIKA R ERERI SRR » HORTE SRR B M - Fi8IEd - H4 R Stadt
Schwabisch-Gmiind&KRF HoBE2 857 © Demirelik & B FEBERARE - MiEEIERE K
CJIEURREECER + H H 257 [ 2 e Uny55 1T H RS B il - AT A EERE -

141 Case C-213/89, The Queen v. Secretary of State for Transport, ex parte: Factortame
Ltd and others, 1990 E.C.R. 1-2433.

142 Elliott, supra note 64, at 5; Elliott, supra note 66, at 6.

143 P, Craig, Report on the UK, in THE EUROPEAN COURT & NATIONAL COURTS:
DOCTRINE AND JURISPRUDENCE: LEGAL CHANGE IN ITS SociAL CONTEXT 195 (A. M.
Slaughter, A. Stone Sweet & J. H. H. Weiler eds., 1998).

144 TFEU, Article 288.
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R A Tl 2R IRT - BRI RRZ S B Fy SR M - A A A A M SR A
WiHRi% © ECA B 2 528 4 BHLUBCES 3 38 1 TR E B R A S B o 15
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5 3 REE 1 EHUE  RBREARTE M CIEU MHEHAIRAIZHE © KL - fkig
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WO AR AR S SR B FI R i i R0 -

B I ABR R LUK - B VR O 08 5 it U i o [l e B oy A 1 A
ZRINIEIRERE a3 - FENIABRERNT 20 ££4% - B =ikRbeAE R (Factortame
Ltd) v. Secretary of State for Transport Z£ » FI| P3| 1988 F péfiftyE B 1k
R - TR R 1 - BIER RIS o B B PE | > BBl be e iR B
2SR » ASHEER FH BRI - 1w FH B - SRl e b a B
BB BB EAAWHE R — R B B B L — ks
QI BN E - e —HEAERERIAIR - REFRR R =
EAHSEELE (Margaret Thatcher, 1925-2013 ) LT o ] W R e Ok =] ik
T-HE - It Lord Bridge iEEFEH - AFIPREZ KIS ECA 1972 HE R
FURA T RERRE o MR R

2. 3 B Metric Martyrs £ B %

R R 2 B R ) P 1 B4 (E R R R - Y Metric Martyrs 2.2
TGRS o HhZH 2002 G SRS EE (Divisional Court) 3Z8 » 3if
FH Laws yEE i E2H (leading judgement) - EHFE BAEE .2 —M

145 | ister v. Forth Dry Dock [1990] 1 A.C. 546, 554 per Lord Keith.

146 Kay v. Lambeth; Leeds CC v. Price [2006] UKHL 10 at [28] per Lord Bingham.

47 H, W. R. Wade, Sovereignty - Evolution or Revolution?, 112 L. Q. Rev. 568, 568
(1996); Paul Craig, Britain in the European Union, in THE CHANGING CONSTITUTION
99 (J. Gowell & D. Oliver eds., 2004).

148 Factortame (No 2) [1991] 1 AC 603, 658. iS5 K. Nicol, supra note 59, at
178-195; lan Loveland, Britain and Europe, in THE BRITISH CONSTITUTION IN THE
TWENTIETH CENTURY 676-678 (Vernon Bogdanor ed., 2003).

149 See Thoburn [2002] EWHC 195 (Admin).
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Eleanor Sharpston {EiEREFRR » BURBRKIRBIRIERISHREET - MEMKE
ECA HE(EREAIAEIA(L - HIHEE BRI ESEF A - BRERI BRI
VA - WA Costa v ENEL Z ZEHfEV/10 o BRERTEPEERE R HIRFIR ¢

" BKER KR ST AR B R AR L WA - (KR
FRIR ~ FUGZAE > BINIRRGCCMSR BN L -
AfrTAIAE > BN e R AR WO AR AR - LB R R
MAZEELE - |

T BRI BIPRAERRER A RO RER A R R R
PR T oA o BRBRR R RN & 2 B8 T Ry BB S
S

WA IARBEAE ENEL FITRZE > T WA BB LB AT - MEAEDEE - BK
SREARE SR IR E ECASE 25 28 3 IR ZHUE : Ry ECA JhREvA MR
BEEERE A2t T BRIBEREE ) IRALZHIR - Laws JEETEHT ECA 2
IR NERBIAT GRS » IREIASZ A AR A2 3
PG USRE T R A HE B A - Laws dRE A HEFH 2 ¢

S AR B A EA R R ’E R B AR AT RER]  Fir DA
HAEATRBIEERT T ik ) EE "k ) RIS - I LH
FEIFRELRE EANDAER > © BERm by SRR A & DU E—feft:

(a) FE—fRMEILT - BN RELBIS < FETRBAFRAO TR © 8%

(b)) BEEARERNEST BB - IR N H At Ry Bk E AR

ESEHE
AR R PR (L P B RE R A R R A AN CRREEE) ~ 1689
F (HEAREZS) ~ (BREEE) -~ B RSB AERY (BoiEse) ~ (A
PEVEZE) ~ 1998 4R (HRIEIRITE) LUk 1998 4 (Ii@iiik) - ECA HEHELE

150 See Costa v. ENEL, 1964 E.C.R. 585.
151 Ibid. at 593-594.
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SER AR R - ECA M B RYBKEIAERN] R B AR > iR
TECRIEHE Y ARATI TR R e B B PREATRARCR - 5 1 —THIE
AT ECA — ik » SRR 8 A% A 5 7 T T AR AN B RSB 2 %8 - ECA
TS E R R > R R— TR AT -

F kT (ki) BURBERR - (HEREERGIRANLE - FFY BRI
HFERIEE > WREE S AR RERR - (RIHiAbeAE e T Pk
IRF - FELLU R Y RTRE MR RPAGARAE © VLRSI E Sk i B EE (IR
HEEEE) - ERHERMERRERCCR ? HEEREREE EeEaFE
ERIERAIIE Z B IEIISORERR - MR —RIE R EER ™ -

Metric Martyrs 7. 2.7 Z kg% :

(1) 7RFEERR Sk A iR BRSO

(2)  ERRUICFEIEERE I H ECA BIEMARCHE

(3) ECA Ifz e HE s B i e n] DA S B B B B oy 1A R
R BE S

(4)  BHEESE R IMS S ERERT S - I S R R
JSABBII LIS

(5) ECA JiEEMER B8 EE e DIEE A A A DU B 5l
ik -

LA > F?TE’KEET%%’J&%%E-@E%%FH&Tﬁﬁ'ﬁ’ﬁlﬁZ%  ECA 2 3
R2E 1 TEAUE - SRBlEGe 8 TR AR IR - S5 B BB R A ik
R B -

CBRBERAARZ I RA

152 See Thoburn [2002] EWHC 195 (Admin), 1 62, 63.

153 Sophie Boyron, In the Name of European Law: The Metric Martyrs Case, 27 EUR. L.
Rev. 771, 771 (2002); Geoffrey Marshall, Metric Martyrs and Martyrdom by Henry
VIII Clause, 118 L. Q. Rev. 493, 493 (2002).
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S EEA 2 T E S, (declaratory theory ) JFRI - ZREIREREL)
REMERR 8~ B OB B TIAR » AHEEALEMEEETIRE < I BIEN
BURAGRE  fEEREERZFMIEARII™ - R SmE—E S
s R AR A B 2 1% SRS STER AR A - BRI AR
R HAA R T R B0 T - BEREREG | A TR0 E]  (doctrine of
prospective overruling ) » ZRENSEBREREIHR IR B R FIHIEE TS BRE R A
1] > fot R R B FB 8 e ST R PR A BTt ™™ o [ 0 S i
S ENBE R B Rk B — T

RERER ARG IRIREIRA R - BB PAE - (B AR B A
BEESII ST - RIS ERERE 7 /Y Marleasing JFLRIF'® - i
Be—JR Al S EIAREAS 2585 5 W B 1ok R R 3 e 49 S o PR o i K
B LIPS EECERERIRIT » B0 > PR — T — AR A - 8
FHBCRERE B - HOE R OEERE B (AL ) K (BONEARERI A )
F i EEE 1 IRHE CHE - Bl (AREE) KEE—EEHM
BRI TR - U EURPBRE S [ I R L A R R R R RHE > — DR AE &
{GRE T i

##8 Acquis JFHI - & BELNEREZ 0 ECHERT TIERE » 35 acquis Bl
PIIEFEA fE72€ > acquis AL - WA RISES | acquis [AIAREERE
FERMER R FRAE IRAE™ « ATl > BXERE T R S BART R B SEERESZ

154 West Midland Baptist Association Inc v. Birmingham Corporation [1970] AC 874,
898-9.

155 Re Spectrum plus Ltd [2005] 2 AC 680. Kay v. Lambeth; Leeds CC v. Price [2006]
UKHL 10 at 28 per Lord Bingham.

156 Case C-106/89, Marleasing SA v. La Comercial Internacional De Alimentacion SA,
1990 E.C.R. 4135.

157 KLEMEN JAKLIC, CONSTITUTIONAL PLURALISM IN THE EU 130-135 (2014).

158 Acquis Z M S50 7 0 2 RUBEE =% F gk Case 26/62, Van Gend en Loos V.
Netherlands Inland Revenue Administration, 1963 E.C.R. 1; Case 6/64, Costa v.
ENEL, 1965 E.C.R. 505; Case 11/70, Internationale Handelsgesellschaft (Solange 1),
1970 E.C.R. 1125; Case 106/77, Simmenthal, 1978 E.C.R. 629 -
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SR TANITE - 5391 BRSPS RLE s
YL BT -

B RMENHEREZ TERZEE

—  REAREHRISHEN <R E
(=) ARBRAFAHEA]

B ] 1y s S ] e A, 27 iy BB A RAVMEARER] - 38 LERERII
EI BRI BB RV - oL T BEISHER] 10 « JE LERERITE LB B - 4N
AERL - AT ERER - B R BT S e —THERE - SIS
NRFARZE DU AR EBIREE A R A2 R RSB BRI RER DAOR R L
MRS ? WO R A RS AERBUE B B B 2 SR B - A RS A 1S
125 [ B VAR A AR A (B BBK HR VA e SRR 7 D [ i WA RS RER
K1 kAR i B K DB » FEBUIRR 8 S [l R R B 2 B AR AR Bl fRa A — P B 3
B .

M EEISRER] | B=FER A E R BERER (subjective rights of a permanent
nature) - AIEFRy " IRAENERTERC TR R FEIRESER A
o MRS SRR R S - hEAAERE AR - fEERERAE R T BR
1SHER] ) FINIBAS T EEAE SR A Ui - #0F AL — BRI R -
B IET AR FRRERCARE » ) FEBIRE A b BEARIFRNIEA T 5
—IEHRAE R R A AFTRIE T REMER]  BUBEAE AR EIRERZE T » iR
R -

159 Jaklic, supra note 157, at 15-17, 213-217.

160 See R (Miller and Dos Santos) [2017] UKSC 5, 1 36.

161 ANTONIO FERNANDEZ TOMA S & DIEGO L6 PEZ GARRIDO, THE IMPACT AND
CONSEQUENCES OF BREXIT ON ACQUIRED RIGHTS OF EU CITIZENS LIVING IN THE UK
AND BRITISH CITIZENS LIVING IN THE EU-27, at 14 (2017),
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TEBIRSE - 8 1969 48 (HEARBRAIAKT) - —BHRHMRKY » KRR
AR BERIAKRERS - (A BRI RTIUS RS - K058
70 fRHUE —BHRH 238040 - FIRHARGZ HlE » 32 BB AR A B rI R
R 0 (1) MR BREEET TR T 5 DUk (2) PEERHIBITER
FEATRIRRAT T AR AT RER B 55 - M CRETARTRAT KT ) SEREHEHE AN
DIBE - (8 A BRSHERE 52 BIBIRR AL PRI » KL HARE < 5394 » 8
HIZE SAD)BRFHUE » iU ERITT EE — TR E T RRIIaR - # R BeR 2 B H -
BEBERIN —Ie 58 RAIRE H B AR DV R S B P - RIERAE A
BEASREFI 2 ORI » MRS BRI BRI 1 B S B ASRRR (bt < BUE » DASC SR
VI PRRE?

FREBREEE AT » 5 &BEEERE (Permanent Court of International
Justice, PCIJ) f* 1926 fE IR © T —fiAFE - BiEE PRISAER ] I IR R
SR — 53100 L < SR » BRI I T TR AR BR A RS M i A e/ N
HEMR 24 RBEIREAEN » IR EIPRERIRLARER] » TR 2
RE S BLHIRESS: o LI RIR A5G DUE R A8 A T ~ AR - B - B
WHE ~ e A SRR - BRI BB A m R

B R BRI AR R 2 U5 R R B Bk A RER - 128 BRI BRI 15 DL E
BENAEAE - SBRETR - SEBIR AN SZBER AR AR 5 < R ] fe &y B BT
J&F ~ N EIRAEA - RIERN RE S A R B R R e T AR 2 MR - & B
O BB AT S AT 3 Bk A SE R HE » IR B B ERR B RERI R A 52 2]
ERAIRGE - i [ SEEIREAnR IR RS ) BREARER] - RTREEEEEE

http://www.europarl.europa.eu/RegData/etudes/STUD/2017/583135/IPOL_STU(2017
)583135_EN.pdf (last visited May 26, 2017).

162 ANTHONY AUST, MODERN TREATY LAW AND PRACTICE 167-168, 173, 254-255, 266
(3rd ed. 2013).

163 Certain German Interests in Polish Upper Silesia (Ger. v. Pol.), Judgment, 1926
P.C.1J. (Ser. A) No. 7 (May 25).

164 | orRD MCNAIR, THE LAW OF TREATIES 531-532 (2nd ed. 1961) ; [T 7=3% (2006) » (I
REIESE) - 3120 - H364-366 » 2=k 1 =K -


http://www.europarl.europa.eu/RegData/etudes/STUD/2017/583135/IPOL_STU(2017)583135_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/STUD/2017/583135/IPOL_STU(2017)583135_EN.pdf
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B A FLETEY 524t ) (absurd consequences) - SEE{hEE 2
BB - HAREIUERE R RIS -

(=) HBrmEH

TEECRE R - AR S MO AR - FR Atk R IS AR 2 22
% o A&RBERE TR > A 1985 AR EEE I - IR ERE T I R
(transitional measures ) 28 » DA — L5 RRE - JUHEEE 2 R H&
B > LUBCHE 2 2 R W ER A B 1SR A TR - SR R I I BT 8 5 & RAE
HRLIERE ~ TLME - R MERCBERES - ARG T HAEIRRE -

BRI BB FR - SRR I RSE B A R SR E KB
FHBRETE » MR EEHE B S IR S B AL g F 1T« SBRER ] - fE ] 5
TRMLAHBRBLE R T2 A RIBESHER] - E R WRLERER Y T BE1ShE
I o SR IELA e B 5 R PTHESZ 5 BBk SR RE R B L@ ek > IAER
Kﬁ o

TEEERESE - (BN AMEART) (European Convention on Human
Rights) &5 8 fiREE » FifHIEI A B S — B RHE H A5 (5w 5 4 -
E USRS - BB f 27 {8k B & B B E e A FIRFIE - [RIRE
8 RIS Ry PRI U R EE1SAER 2 —BEE R -

REFRFINIE CHERR T A BB B E) ) R - BRASRER T REfRE R
BRAY TR, INLAHER? - SREEE TS RE RN T A ) BRIMEEK

165 Jean-Claude Piris, Should the UK Withdraw from the EU: Legal Aspects and Effects
of Possible Options, 355 EUROPEAN ISSUES (2015),
http://Awww.robert-schuman.eu/en/european-issues/0355-should-the-uk-withdraw-fro
m-the-eu-legal-aspects-and-effects-of-possible-options (last visited Oct. 10, 2016).

166 European Commission, Status of Greenland. Commission opinion. Commission
communication presented to the Council on 2 February 1983, at 12, 21, COM (83) 66
final, Bulletin of the European Communities, Supplement 1/83 (Feb. 22, 1983).

167 House oF LORDS, BREXIT AND THE EU BUDGET, 15TH REPORT OF SESSION 2016-17,
2017-3, HL PAPER 125 (UK); ALEX BARKER, THE €60 BILLION BREXIT BILL: HOw TO
DISENTANGLE BRITAIN FROM THE EU BUDGET 10 (2017).


http://www.robert-schuman.eu/en/european-issues/0355-should-the-uk-withdraw-from-the-eu-legal-aspects-and-effects-of-possible-options
http://www.robert-schuman.eu/en/european-issues/0355-should-the-uk-withdraw-from-the-eu-legal-aspects-and-effects-of-possible-options
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u DIETmAIERE | yE AR R LB R E BR R BRISRE R R
bR T AR EBEE) - ihEE SRz A+ SR E SR EE R E B R
IR DAGETEBR R S Futt 27 flil & BEdHUS A EAE - S5 A B HBBEIRIA
BERFEEARABGEAN » IREIERRE AR ZERE 5350 - ki B S T ]
ANERRAEHEMS @ B RSEIERER] - S B R A Rl T DU AR R
BT E S -

EHERBRIM AU BCE - (RBGRSE) IHSREBUR R E Kbk -
DUERZ SR AR > (I BAERAHERENENG E A - A A KT
FEARTE' o (MRBOEZE) BIERY - 75 Ry BERR B B R S B B AR S By
ECA » DURGHE 1HBRBRTERY B S A7 - (o B a2 hE - % ol oy -
IEE VSRR AR A A - FERTERER  WRER AN P ELRE 2] - A m]
PR A BERNE - B EEMERAIRY ECA kil (REGEZS) Bk
OB R A AT S B B P P 1 ety - AR ERSER O -

HE b ] (REGES) RG> R AT B R A Ly o
R HEREGE T - TR S S B S R B ASRER ORI — I B 0 Hf -
DIS@ ik AR R E M R 2 E T PRIEAE S B B A R R AR BB 2B
RHES - (BIBGRZE) DAL T 4w s S8 A PRI RERI e 2B 2 T A iR
PRt —TERE IR T HIERRL ,  (institutional protection) #&fH| - [EIFETHE
BEATRE ARG T Py, - ECA 1972 i (JRWGEZS) BRI BIHf B
PR B B - PR " EEE ) WO -

— - REUEE
(=) REREEZSERFANY

1 MEREEZISERR

168 House oF LoRDS, BREXIT: UK-EU MOVEMENT OF PEOPLE, 14TH REPORT OF SESSION
2016-17,2017-3, HL PAPER 121 (UK).

169 Caird, supra note 17, at 12-14.

170 |pid. at 17.
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Wi R B LR T 1 5 BCA » IER B R S BR  FRER A
EHEZATOL » 2RI LBl TR T ERIRE - SEREEAIRE vk
iR « ECA ARl (g dr LAEIR I A8 Lk s
BET) > MR R A S ) S LA IR R AR b
BRI PRSI R AR ) JOREERY T BUGBIE ,  (political
facts) » Sz BOBEN IR TR AR - Rl > BB EAE IR ER
LIRE o [FIIRFIEERR ECA - DU CRIER H AR Ut K - HURA SR -
AP PR W REIR A 1S RO B P - REEIEASESE - ECA B R
BIEVEHINT - Kbt - SEBBAAEEE R REVIERE R ECA » 415
IEAEERR T - LY 2017 42 7 H 13 H - A (RBOESS) ik EER
ECA (ZIEHHARE - IKIFERTEL BRI T S HI R -

(IWakze) EijREkk ECA 1972 » (EERER LB A FE S BIERY
2R > S AR S W A Ry S VL R R RERR > IR RITH ] S ] 37k e m R
HE - HBIL - (RBGEZ) iR (RBERREZE) T AEFEEHET
e BB BRI - EUW RS AE ECA (1% ST & B B 2
AYEBGEZE - (RBGEZE) BURBCRERR LB =S o 20E (i T - &7 8D
FiE - TR AR ) BEIRIRZ ST B H ERE -
HBIFTEE > 2 TR - L SRR  RESU e R AT TR SRR
KB TIEARE R o HIBEREONERT A -

VLB (2003) 0 (PRERFEIEEATEGE) 0 2R 0 EH59-60 - Jbnt : LA
BoR (2003) - (GmBCILELRB S ERARIRRTR) - (LS iE) - 1851
E87 ; IVOrR JENNINGS, THE LAw OF THE CoNsTITUTION 153 (5th ed. 1959); IaN
LOVELAND, CONSTITUTIONAL LAW, ADMINISTRATIVE LAW, AND HUMAN RIGHTS: A
CRriTicAL INTRODUCTION 369 (7th ed. 2015).

172 ALEX CARROLL, CONSTITUTIONAL AND ADMINISTRATIVE LAW 114-115 (9th ed. 2017).

173 Department for Exiting the European Union, supra note 18.

174 JacK SiMsoN CAIRD, VAUGHNE MILLER AND ARABELLA LANG, BRIEFING PAPER, No.
8079, EUROPEAN UNION (WITHDRAWAL) BiLL 4 (House of Commons Library ed.,
2017).
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PEEEALZ VAR T UM A EECR T R RE a PR B
SRR TR RIRE - (V] REFR L NSRRI 5 HBURNE E M2 1% - 13
HHR ~ FIRSERE K TRE R B AR fRHNAAE A B3
AAEANMEERNR - S RKEENEE » BV EZAE® (Legislation
Committee ) JRIEZTRFMFEZORABIG R 5 HERLBE - BN AH
SERIRHRESS (Bill) - AR ZE (B E) ##ER (Queen’s (King’s)
Speech ) HhEE s (23X A BIE > [~ TRbr B UHRIEA REE AT —FEE:
EFEN RSB A EBCN LRI IAICH BIRE S RILAE R R agbiR
R ROE—E N TR AR EGREESET TR  RIM B &R
EEURER - ik =R =A% - UIER S —EE Rk (Bl—
FRfGH LRl RERSEEE A N R - Sug R R) b NS AAE
HIEZEA RER RiE A © e HE T #EdE - BUEEIME (Royal Assent) #2474

AT o

NS

(RBGER) ZATERE P ve

(1) TEbe

A —EERF2007HET7H13H
TR 2017 O THELLH

SRR (committee stage)

FEEx

175 UK Parliament, How Laws Are Made,
http://mww.parliament.uk/education/about-your-parliament/how-laws-are-made/ (last
visited Sept. 15, 2017).

176 UK Parliament, European Union (Withdrawal) Bill 2017-19: Progress of the Bill,
http://services.parliament.uk/bills/2017-19/europeanunionwithdrawal .html (last
visited Sept. 15, 2017).


http://www.parliament.uk/education/about-your-parliament/how-laws-are-made/
http://services.parliament.uk/bills/2017-19/europeanunionwithdrawal.html
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C. BRGHARE
D. KSR

E SR
(3) e

(BrEEZE) 72017 4 7 H 13 HE25C R Fafkhe - SRR 2017 ££
9 H 7 HE 11 HEST - AMEEBHERA AR SREREZEY: - X
BERERERENEEZEE (Committee of the whole House ) 1T - &%
2017 4% 8 H 1k » Froe B o B A ALY 12,433 15 (8,674 I ~ 3,329
THBATHR ~ 426 TEFAERA ~ 5 HERIBAD) - (REGEE) KEHEL
FRIECR AA 7,000 THBRRTZIE - (R H A IRB B @Y -

2. MEBGEEZMWE

WEREREEFIEZE - B8 o 46 Thoburn v Sunderland City Council
FHR - Laws IR ETEH » BEMER KA S B S i - /W
BZAF  FEERZNE RS - TIFLERE R o S EEMER - K’y
AN — BN EERR I R - BIAMG 2285 | B R ARE 28 < ik » DUHERBR
TRIEEEREEE ) WO B e E | — SR BRI R A A R T
1T BRI E R R TR A o R MR8 -

BB K o B K E BB L SOA A - ECA Jh—IHREE ML
o VAR o i@ o — TR A - A HERERR ECA - ek
AT B RE AT I B HEREE T - JBgRR ECA TS BT REBGHE A
RAEMEE AU - MHERTTECERFIRE - SEBREEEZE A 7= IR
Bl E kg EA S T FAE I Al ] R AR - ok
B e e RS T B AT A B [RS8 R EE T
FHEM MR R - sl n] LU ECA - [F]RFH A DU Rk - o

177 Caird, Miller and Lang, supra note 174, at 9-10.
178 See Thoburn [2002] EWHC 195 (Admin), 1 63. @3 H T. R. S. ALLAN, THE
SOVEREIGNTY OF LAW: FREEDOM, CONSTITUTION AND COMMON LAw 148-149 (2013).
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B AN AR EEAAE - 5 B B 10 NI A BT 32324 > g th2 2
H BB -

CItaRiEZE) A S PER AR R B R AT - I AR E I B AT EK B
TIERRHERDE PSR - ESERRE - (REGEE) MR B A EREE
EE O HHEE PR R IR © I — 7R SO B — RS R
B%¢  BURIBHE s EEGEE > WIRERUHEEARAE - e B ZAKGEBGRE
E ~ BRI R EIEAT - (BEEZ) B2 g T 2016 47 6 H[fiEX
NP RA A K E BB BIE B B -

(IrwGEZE) ek 19 ik 9 T4 (Schedules) - ERERIIERATT -
21 fee JBERR 1972 4 (BRNSLFRIREE)

5 2 ok PREFBRIRAE C BIANTE

LR LVNNER SN W0 € RYAES

54 {5k fREH ECAZE 2 16658 1 TEAUE S HERIZH5
25 58 PR R AR AL BIS

55 6 ik TRBEEH R BRI R

55T R RE IR A LRI

5 8 ik TR

29 foe IBEBKIGE < BT

10 fie BN BB RHRH < FHRERE S

211 e PRETEEESE T BOLE R

512 ik IR

2 13 5 B EE AR

514 i iEfER

15 fif AR RS |

179 See R (Miller and Dos Santos) [2017] UKSC 5, 1 61, 67, 82.

180 A \W. BRADDEY & K. W. EWING, CONSTITUTIONAL AND ADMINISTRATIVE LAW 7-8
(14th ed. 2007) ; LUK Michael Gordon, Brexit: A Challenge for the UK Costitution,
of the UK Constitution?, 12 EUr. CoNsT. L. Rev. 409, 409-410 (2016).
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o5 16 f5e 1M1

5 17 ok AR BLREREK

o5 18 fif AR S i P

5 19 ik A H RATRZ R

(IREGEZ) BIERERR ECA 1972 » 3l ki BRI B & H AR A -

55 1 IREUE - ECA KEHAMRER HHEERR - 25 2 fRBUE » 7EMRBH R EIAE
T A0 BERIRA: 5 - TR R AR AR - FTaE T BCRIRAE 2 BN
Vi EEE T (a) R ECASE 2 658 2 1 » s 2 BeYg 1A FilE
R (b) RyEEBLECASE 2 555 2 JH a Bl b FZ HAY » Fimdid ~ HilE sk
VAT (o) (Hig R AGIE a 8 b 3k BUBRIAEZS 3 628 115
R 4 58 LI EE s (d) (FEREREEEE EEA AHRILZ AR - ([EISEER
& BURIRA Z BN IE A RS ECA KRG CHIUE -

55 3 RRUE  AERBRATEIC . 41T (operative immediately ) & H H ##
RO TR R - RN BRI S BB PEny—ER 5y - Frel T HE R
RO BRERE - BiE (a) BRI ~ BRETRE S =ik

(tertiary legislation) ; DUk (b) fTAr] EEA fgh & L M e HEE 1 e & -
BRI Ry EAMHERERET - FRBCRE TR -

55 6 56 1 IEHUE - TEBINIERTBGERE B RBGZ H I AR
il R RS AT E T 5 5351 > BB H > S B ERT g A2
(EATZE0F < 55 2 TERE » SRBIRIEREBRARE - AIREGZ HiE - I ek
SRTERE ~ At U A S T AT AT E o (H SR B SR BB AR A R
QLA Ry i 25 - RI1TZ 55 4 TERUE » IEiERE A AT IR 2 B
SHAIBRERHHR - 55 5 TEHUE - i miEbe BUE SERE D E 2 75 fmifE (depart
from ) {F{rl RET . Wk R FIGIREIRE - LAZEER B 75 (il B P FI A AH R
A1k - 5 6 TERUE » IRBUR SR B W ANRER 3 TERUE AR
BIERE SQERE D E HA R ~ B R CR - HE I EFIUER G IR B B
ZHI -
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(=) BERRERZ BARES R
1 REREREZB4E
(HEGEZE) FEAE=KEE :

(1) ek ECA/HR& ik

KT REE DR OB REST FH . 5 P i B e e R By =R > DA B
TR Z ER TR SRS - T JRBREE - O BRI T B R TR
ECA - [FJikf » fE/BEFR ECA 12 > (IRBIAZE) A BEL A ME e BTk
BCRRESE AR 55 1 BRUE ECA N SEBIE . H Rk - 2 dr et
D eSS S RS RVAFR | AVAES -l

(2) #HmElxARAX

SRR ECA > BRAA R BB T 1L E ] - (SR
ORERET o (Rl (HEWGESS) FUBE SRR - R B ATAY B R A R
(wholesale ) V7yk » — RN SEBiE - DIHERREFIRPIVERE » A
MEETE - (BTBGEZE) 26 2 fREEER 3 i) YK AR AR Ry e Bl Rk i M
S BERE (1) ERSEAREEE > BIaneERsN - (2) FrE TR
EBMEECEE T (3) BERBRIT A AT DU E R RE ER R RER RS
N DL BIE RSB - BRI A - FRR R R R 2 W R i R BRI - =]
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181 Department for Exiting the European Union, supra note 17, at 13-16, 18.
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182 Department for Exiting the European Union, supra note 17, at 15.
183 Caird, supra note 17, at 14-15.
184 House oF COMMONS, ORAL EVIDENCE: UK’S NEGOTIATING OBJECTIVES FOR
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WITHDRAWAL FROM EU, 2017-3, HC 1072 (UK),
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/e
xiting-the-european-union-committee/the-uks-negotiating-objectives-for-its-withdraw
al-from-the-eu/oral/48387.pdf (last visited Mar. 8, 2017).

185 Caird, supra note 17, at 89-90.

186 M, J. C. VILE, CONSTITUTIONALIAM AND SEPARATION OF POWERs 1 (1967); DLk
HILAIRE BARNETT, CONSTITUTIONAL AND ADMINISTRATIVE LAw 185-187 (9th ed.
2011).
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http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/exiting-the-european-union-committee/the-uks-negotiating-objectives-for-its-withdrawal-from-the-eu/oral/48387.pdf
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/exiting-the-european-union-committee/the-uks-negotiating-objectives-for-its-withdrawal-from-the-eu/oral/48387.pdf

1082 EAEBRESE 46 BHT

A AT > A1) ECA SEFF 2 WA S B R A T
DIMECREEZENE - [RIRFAE — R LR 2 TiA iR - (A
REARAI P -

= EEENEE
(=) HEEFER DAL TS

(BREGEZS) RS R AL R M A - DERIR BRI, - RS
W R IR A A B s & BT R A AR IR BT LA R S S B P R
BRI - SN FOE AR TIA R A A e (—RBRIRA A > — et
BIEAITEDL) > RUBERA R R e FL A BT AT - A 1202
FAERPERR— 20 > FIRFIRIB B S AR R - — HoCEd R - 2B
(LURAEEE B A N BOLERER ) S8R A TEEE - i i EhE ke
BT
SR > (B R R Ry D B0 A e DA RA S TG - ELiTE
FEMTBKER FI B IRy SRR FIRG SR R A B IR AR - LK
%’ FENIERIA KW RS BERS - LB R AR A A © S94h
FESW R R AN AT - S & BBIS R E R SR — B E Ry -
I SRR R 6 bt o AR E Lek i BT TR MRt L B 25 R AT REAS
FFE BB A A BOR R AT T - fildn

(1) SERISERR: - Hperh e U KU S e IR e
TPISTELUS MBI T -

(2) SEBIBEE LT AR PR > SURTEETE fRERGE: -
BIATSEE 2001 4F TEEREEINGE) (HORREE) KA, BUE - 4
AT SRR RSB A5 A 8 T
MR - SIS - BRI R - PR

187 Department for Exiting the European Union, supra note 17, at 17-18.
188 |bid. at 19.
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189 1bid. at 20-21.

190 1bid. at 23.

191 BEIATRE N E  RHESEIET » 27 RICHARD KELLY, BRIEFING PAPER, No. 06509,
STATUTORY INSTRUMENTS (House of Commons Library ed., 2016).

192 Caird, supra note 17, at 33, 39-40; House oF CoMMONS, ORAL EVIDENCE: THE UK’s
NEGOTIATING OBJECTIVES FOR ITS WITHDRAWAL FROM EU, 2016-12, HC 815 (UK),
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/e
xiting-the-european-union-committee/the-uks-negotiating-objectives-for-its-withdraw
al-from-the-eu/oral/44457 pdf (last visited Jun. 12, 2017).

193 Department for Exiting the European Union, supra note 17, at 24.

194 Caird, supra note 17, at 45, 51-64. LK, Department for Exiting the European
Union, supra note 17, at 23-25. (JiERiEZ ) BHFATHEJIWISTE - 22 RIHOUSE oF
LORDS SELECT COMMITTEE ON THE CONSTITUTION, THE ‘GREAT REPEAL BILL’ AND


http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/exiting-the-european-union-committee/the-uks-negotiating-objectives-for-its-withdrawal-from-the-eu/oral/44457.pdf
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/exiting-the-european-union-committee/the-uks-negotiating-objectives-for-its-withdrawal-from-the-eu/oral/44457.pdf
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/exiting-the-european-union-committee/the-uks-negotiating-objectives-for-its-withdrawal-from-the-eu/oral/44457.pdf
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DELEGATED POWERS, 9TH REPORT 2016-17, 2017-3, HL 123 (UK).

195 House of Lords Select Committee on the Constitution, supra note 194, at 18.

196 |bid. at 32-33.

197 WILLIAM TWINING, GLOBALISATION AND LEGAL THEORY 224-225 (2000).

198 Esin 0 rucii, The United Kingdom as an Importer and Exporter of Legal Models in the
Context of Reciprocal Influences and Evolving Legal Systems, in UK LAwW FOR THE
MILLENNIUM 208-213 (John W. Bridge ed., 2000).
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199 Andrew Dickinson, Back to the Future: The UK’s EU Exit and the Conflict of Laws,
12 J. PRIVATE INT’L L. 195, 209-210 (2016).

200 T2 (2008) - WM ENER )  H658-662 » 2t ¢ Z 4, Craig, supra
note 88, at 159-161, 167-173.

201 Eyropean Council, European Council Meeting (18 and 19 February
2016)-Conclusions, EUCO 1/16, Brussels, 19 February 2016, pp. 6-24.
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202 European Council, Statement by the EU Leaders and the Netherlands Presidency on
the Outcome of the UK Referendum, Statements and Remarks, 381/16, Brussels, 24
June 2016.

203 Scotland Act 1998. c. 46,
http://www.legislation.gov.uk/ukpga/1998/46/pdfs/ukpga_19980046_en.pdf (last
visited Dec. 25, 2016). EFiw55 K. Allen and Thompson, supra note 43, at 81-85; C.
M. G. HIMSWORTH & C. M. O’NEILL, SCOTLAND’S CONSTITUTION: LAW AND PRACTICE
14-15, 20 (2009).
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204 Allen and Thompson, supra note 43, at 194-195.

205 Caird, supra note 17, at 65-68.

206 See R (Miller and Dos Santos) [2017] UKSC 5, 11 136, 151, 152. The Sewel
Convention, F#R.HL Deb 21 July 1998 Vol 592 c. 91. §EfHSE C. R. Munro,
Thoughts on the Sewel Convention, ScoTts Law TimMESs 194, 194-196 (2003); C. M. G.
HIMSWORTH & C. R. MUNRO, THE SCOTLAND AcT 1998 xvi (2nd ed. 2000).

207 R (2016) - (CEBEMEOTS [F R EZERTE ) o (hEERRR AR E
S ) 0 1228 - E245 ; Neil Walker, Scottish Self-Government and the Unitary
Constitution, in THE STATE OF ScoTs LAw 118 (Lindsay Farmer & Scott Veich eds.,
2001); Christopher McCorkinale, Scotland and Brexit: The State of the Union and the
Union State, 27 KING’s L. J. 345, 365 (2016).
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208 The Scottish Parliament, The EU Referendum Result and Its Implications for
Scotland: Initial Evidence, SP Paper 5, 1st Report, 2016 (Session 5), Sept. 12, 2016,
p. 35; Page, supra note 12, at 33-36.

209 The Smith Commission, Report of the Smith Commission for Future Devolution of
Powers to the Scottish Parliament, (Nov. 27, 2014), ¢ 18,
http://webarchive.nationalarchives.gov.uk/20151202171017/http://www.smith-commi
ssion.scot/ (last visited Oct. 03, 2017). FFif5 K, Stephen Tierney, Legal Issues
Surrounding the Referendum on Independence for Scotland, 9 EUR. CONST. L. REV.
359, 359-360 (2013).

20 FFL (2015) o (ERMSBEEI AR BB o K (BEAEWSE) - H
905 =]t : Hi BHE = ; Vernon Bogdanor, Brexit, the Constitution and the Alternatives,
27 KiNG’s L. J. 314, 316-317 (2016).

211 Keith D. Ewing, The Death of Social Europe, in BRITAIN ALONE! THE IMPLICATIONS
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AND CONSEQUENCE OF UNITED KINGDOM EXIT FROM THE EU, supra note 36, at 252;
Michael Ford, The Effect of Brexit on Workers’ Rights, 27 KING’s L. J. 398, 414
(2016).

22 Tl (2016) - (CEBLRECFIEONAVAETE) - C(BONIISE) - 3445482008 -
22; Kieron Beale, The United Kingdom without the Charter of Fundamental Rights of
the European Union: Putting Down the Dog that Did Not Bark?, in  BRITAIN ALONE!
THE IMPLICATIONS AND CONSEQUENCE OF UNITED KINGDOM EXIT FROM THE EU, supra
note 36, at 289-290.

213 Caird, supra note 17, at 5.
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Brexit and Its Impact on the UK’s Plural Legal System
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Abstract

On the 23™ of June 2016 the United Kingdom held a referendum on exiting
the European Union. The Leave side won, with 51.9% of the votes, to the surprise
of international onlookers. With the entry into force of the Treaty of Lisbon on the
1%t of December 2009, Article 50 of the Treaty on European Union, sets out clearly
the terms for withdrawal from the Union: “Any Member State may decide to
withdraw from the Union in accordance with its own constitutional
requirements.” Article 50 underlines the importance of a Member State’s
“orderly” exit from the Union, in order to maintain the political, economic and
social stability of the Member State and of the European Union, and Article 50
also refers to the establishment of cooperative relations anew between the two
parties. When the UK joined the EU it had to accept the EU acquis and this greatly
enriched UK law. The UK adopted the 1972 ECA to resolve the relationship
between UK law and EU law, and to confirm the direct applicability and
supremacy of EU law in the UK’s legal system. The withdrawal of the UK from
the EU will have a significant impact on the UK's pluralist legal system. The
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Brexit is therefore a politically sensitive subject as well as a constitutionally
important one.

The UK formally notified the European Council on 29 March 2017 of its
intention to withdraw from the EU. In principle, the UK and the EU shall conclude
a withdrawal agreement in the two years following the notification. Britain’s
departure from the EU has already given rise to many problems and to uncertainty.
It involves complex legal problems; in particular, whether or not the notification
to leave the EU has to be given prior authorization through legislation. What are
the main legal issues involved in the Miller case triggered by Brexit? And how to
solve the UK’s internal procedural problems for the Brexit notification? But also:
how will the UK and the EU conduct the Article 50 negotiations? Which areas of
law will be affected by the Article 50 process? How are the UK and EU going to
conduct the negotiations pertaining to their future relationship? What procedures
will they use and which questions will they tackle? What scope will EU law have
within the UK after it withdraws from the Union? What impact will the
withdrawal from the Union have on the acquired rights of British citizens? The
UK will introduce a European Union (Withdrawal) Bill to repeal the ECA 1972,
to take back legal control from the EU and to respond to the legal challenges after
Brexit. What are the main contents of the EU Withdrawal Bill? And how to deal
with the UK-EU legal relationship after the UK’s exit from the EU? All these
questions require a thorough study because they pose enormous impacts on the
future relationship between the UK and the EU and also to the British pluralistic
legal system, in terms of the changes and adjustments required.

Keywords:Brexit, European Union, plural legal system, acquis
communautaire, Treaty on European Union (TEU), Article 50,
Treaty on the Functioning of the European Union (TFEU),
Parliamentary sovereignty, 1972 European Community Act
(ECA 1972), EU Withdrawal Bill, Miller case



