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Abstract

The drug classification has four categories in Taiwan. According the
regulations of The Narcotics Hazard Prevention Act, the conducts of
manufacturing, transporting, or selling narcotics constitute crimes. The
actions of using narcotics of Category one or two would be sentenced to
criminal penalties. While using narcotics of Category three or four shall
be blamed administrative punishments. Why the conducts of using
Narcotics are the same, but the legal effects are different? What
appropriate measures can the Government take to control the using
narcotics?

In this essay, | will point of views from the historic development of the
national legal systems about controlling the using narcotics, and the
deliberation of what kind of legal interests regarding the prohibition of
using narcotics. Here | make argument that not all using narcotics acts
should be punished under criminal law. When government want to
control the acts of using narcotics, should the government probe the
differences among the using narcotics acts, and execute relevant
appropriate measures such as prevention, counseling, treatment,
harm-reduction rather than the punishments. However, the punishment
would be the support.

Only when the perpetrator is addicted by using narcotics, then he is
with a high risk of harm to others and the legal interests of society, and
regarding his self-will he might not comply with the legal norms.
According to Arthur Kaufmann’s theory about the subsidiarity principle,
then the government could intervene controlling the acts of using
narcotics by the criminal laws. The blame of other using narcotics acts
should be administrative measures prior to criminal penalty. When we
use the criminal laws to control the addicted perpetrator, applying the
tolerance principle, the Rehabilitative Measure should be the sentenced
legal effect of the criminal laws. The rehabilitative measure without
detention is prior to the one of physical detention, unless the addicted
condition of using narcotics increased.

That is, the measures of controlling using narcotics depends on the

severity of addiction and the danger to the society, that differs from the
ii
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administrative punishments to criminal penalties. And the way of
sanctions since the rehabilitative measure of non-detention of physical
freedom stepwise to the detention rehabilitative measure by evaluating
the extent of one’s addiction and danger to the society. The present
programming of the Narcotics Hazard Prevention Act should be deserted,
which set the criminal penalties for using narcotics of the Category one
or two, and stipulate administrative punishments for using narcotics of
the Category three or four. The control system which depends on the
classification of narcotics by Categories also should be smashed. The
new system of controlling narcotics should provide the legal effects both
administrative punishment in parallel with criminal penalty by checking
the extent of addiction risk.

Keywords: Prevention and Control of Narcotics, addiction, Arthur
Kaufmann, the principle of subsidiarity, the principle of Tolerance, the
Rehabilitative measure
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