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Abstract

With the growth of the international commerce, associated dispute resolutions are
studied. Among them, the international arbitration is one of the most popular
mechanisms.  The “effect of arbitration agreement” and the “impartiality and
independence of the arbitrators” are two important issues. The arbitration agreement is
the important basis for resolving disputes through arbitration procedures. Without a valid
arbitration agreement, the arbitration award would be set aside due to lack of legitimacy.
Besides, the quality of an arbitrator is the key factor to the arbitration mechanism. The
parties will lose confidence in arbitration if the arbitrator is biased. It is hard to resolve
dispute in one time.

However, the issues of “effect of arbitration agreement” and the “impartiality and
independence of the arbitrators” are very extensive and complicated. Therefore, for the
part of arbitration agreement, this thesis narrows the scope to specific issues such as
arbitration seat, and the form requirement of arbitration agreement, and tries to point out
the differences in practice between domestic arbitration and international arbitration
through the comparative method. In the topic of impartiality and independence of the
arbitrators, this thesis first states the definition of impartiality and independence, the
disclosure of arbitrator, and the challenge procedure. Secondly, the existed issues and the
standard of the domestic courts are discussed. Finally, this thesis concludes the common
successful and unsuccessful cases of challenging an arbitrator. This thesis could be a
reference for the international arbitration practitioners.

Keywords: Arbitration agreement, Arbitration seat, Challenge of arbitrator,

Disclosure of arbitrator, Impartiality and independent, UNCITRAL
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R, o EFEfE DL T Seat of Arbitration ; & " Place of Arbitration | ##fiff;
% PRy AR (PEOET B > SR PR S AR AT
EEAGEZ TP R i fER™ (AR IR e Y
oA AR R AT T (lex arbitri)®® « FEALIALTE R TEHE T INEZAABEA
[ 5 HAEHGER KRS ST T B L N R G (R e Z (T R - HREE R
T > BRI ZRE o ARG R K AT ST TEIA 3 R N B H e
DI T s AR NGl 3 (Pl o= | T = i e NS R R e e | el g
HATIRECHET - IR~ BEFRAER -~ ST ZEIR IR LT LTHLE - Al
JEEHE— 25 HE it L KRR, ~ T 2 B E A A RAIZ B -

%{H " Seat | HJFIZE#E: "Place ; BIRE - FEHTIERFEPEARA ~ BRI P EHAI gL
Seat of Arbitration” Filt{hFEHy -

g TP, FREANT > (HEERE ~ BT LIENHE kit B(Location/ Venue of
Arbitration) ; - B Ry T ERE B e R - TESEETHUMEL - (PR SR IBI R E R
HEITHEARR o hEREAVATE R & 8 E Mt ~ IR B P ERE P P IEIRI 2 R2 P e - 15T
R = ARt American Diagnostica Inc. v Gradipore [1998] 44 NSWLR 312 Z&th » 13tk
b R At st B 1 71 37 DU FE - Shashoua v. Sharma [2009] EWHC 957 ZEHr Rt S HEr Tl it -
5[5 Simon Greenberg et al.,[F/5; 28 » B 56 « " fiith | B T {sEltBE | AU Ky Bl PE fhE E
B b2 Sk MR 2 BUARTME 2 R - AU R R i s ARE 2 Angela Raguz v
Rebecca Sulivan Z& ~ ¥z FEfRAEERS PT Garuda Indonesia v. Birgen Air ZEZ&rh » JEEHHH#
MR 2R HBEAWEREGHATINRARE » PR PP S Pt LAY 2 U BEER 1T » 40
PREDES — R TIHZHE o HR st AP SOt R AT - BRE IR s B -

SERST  fhECRIB RS - MR EEAIRAT > H 3030 19994210 A -

% Simon Greenberg et al.,[53¥ 28 » B 55 -

% 1985 New York Convnetion, §1(1)” This Convention shall apply to the recognition and

enforcement of arbitral awards made in the territory of a State other than the State where the
recognition and enforcement of such awards are sought, and arising out of differences between persons,
whether physical or legal. It shall also apply to arbitral awards not considered as domestic awards in
the State where their recognition and enforcement are sought.”
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RS NME B e BENARAVER - I B s8] ~ sk
PR ATSEAERIE > DLUR AP Sty RS (3 2 SR B - DA sk A e
Fed 7 o dneh B AN RIERIBIhECA S IEE « TP g AA T
FIRE  (—) FRPFERFR (2D EEH () BN ERE R E - |
(&R B DI Pskiag - (EARE ST E S5 A E Fm G2 I hE
ERGE 3 B & (P EAS IR R A K ~ 4972 R 8 2 DA _E At
SR ELE R DB S SRR (P B R e R (P ™ -
B0 S E MRty - ERRIE RS PRt BN (e il Re 2 2 & -

T A - BRARAEEZE

R A ERER G R E BN R 2R o iR R R
TR Rl A 40 (h R B A MR A RN
Y B RRTIVE A BB D ERAE A TSRS
A

2RI » (PR T RIS S EMDS - (hEIEREE « DUR P
B S8R - (bt By P AT B A R R R R AR B P it
{Teh ATl 2 R FPARE © (BRI R 7 5 IR 1T 2 R8I
HE A SHRES - EME RS EAS SRR - EERE R
SEIE LR R S A AT« WEED SRR AR R RS IR (BRI

SRR > fhECEIB RS MR EEAIRAT > H 3050 19994510 A -

® BREAEE KRR SRE AR S B 7 R (P T 55 91 # > H 98-117
2010 £9 H -

% Simon Greenberg et al.,[E]3E 28 > B 172 -

0 Simon Greenberg et al.,[5]3): 28 » & 58-59 -

* £ 74 Karaha Bodas Co Llc v. Premum Pertambangan Minyak Dan Bumi Negara [2003] 380
HKCU Zr > 2B Burrell FEHAEE 8 EFF7:7A variety of expressions are used to describe this such
as lex atbitri, curial law and procedure law. For consistency | shall use the expression of lex arbitri. ”
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TE B b 2 Pt A2 ik H— il it A e B R s B AR h e ik
Bran TAPEEVESE ) ZaE - RIRIFERPIERUE - MER Pt AAR & - 1) -
R AT B AR RIS E A [FLZ Pt B H A2 P > 40 ¢ Union of
India v. McDonnell Douglas Corporation*Z&r » &l 4y 5E LR RS
hacit - HAEFENE 1940 £ 0L - AE Saville fE5% 2 T #ff Bt LT E0A 7
FPEEABHEIEIEL (B o EHE T DRE G TR SR - B
Wb A AL AR R AR B TR By S B e R B Tk
M AIF BB T > BT ES NP EHENFFERR - W ARG Z
[ 58 Z A - SR HE ARSI AL A& GIE] - (8 Ryl o N G R RS AT T
Z IR -

HERE PR BP EMRA ZRE A ER > bk 7SR Emtie 2/ &
FAEIEZ iR B MPEARR A ZRUE - NE B AR RIGER » J
PR R RIS Ry B B AR 2 P ™ -

EBRSIRE ~ BB T 2B ARAIRUA A T e L EAE - BEE
I S T oo R =Y D AL 1 €N E R S EINE PP 2 Pl A RS
ERETT ~ A S SR FE AR S et 2 TR R T

EEANEGHEHMEE A ENEIN SR EEE AN ZEEER EEHAA
HYIETE > R N H RS - (R B 2 ABA R E RS B ESE AT A
WA N A BEBEEEANGETT - AN BB MPEE G IR

#2 [1993] 2 Llyod’s Rep 48.

3 [1993] 2 Llyod’s Rep 48 at [50]. “It is clear from the authorities cited above that English law
does admit of at least the theoretical possibility that the parties are free to choose to hold their
arbitration in one country but subject to the procedure laws of another, but against this is the undoubted
fact that such agreement is calculated to give great difficulties and complexities.”

* Simon Greenberg et al.,[5]3: 28 » & 60-61 -

*> Simon Greenberg et al.,[5]3% 28 » & 63 -

*® Simon Greenberg et al. - [5]3% 28 » B 99 -
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RRE R (A0 © BUFEAN)AGEA M ZEF AT -

Hie T > EFANGHENEE - RN E > BEERAEE ZEHRA - —K
ME > BARLSETEEANSNEH CHEIER  BAFNC AR FRE
BZARED - AN — TSR DI SGETARFT AR Y e ~ S— 5T » IRk b
JERUEBERENAT nT e NI S e B H - M E B ARSE B R E AR - fHE
VB T \RRUE PR SR E A M 2 35 I BIIR A E B R & A
HIIRE K T PR EEA 2 B0 SRR o BIZHARME » A1E S AREE
BRSAEE > RIMERE A (Pt 2 A R R B R R A" Ty BS e e
DABE gt ARRAN AR (R Rl E B AR E A He® -

=~ FIERERZFRE

ARFIFTAL » AR Z BUER Z B S AR P HE (T ~ (haihad Z o8 e AR =
Referd » DU NBEAT IS K & o 2 sk A E B - DA FVAEE ~ VAR R R or

i

(—) Mz

WSR2 R R = B0E R » oAl By + 28 AT AE R IR A 17 Ry B R A
> T hE A (International Arbitration Act Chapter 143 - DU fifi 1AA) |~
RTINS TR A i 2 T fipgto% (Arbitration Act Chapter 10 » DU fifi
AA) |~ DI AR EF EHME R 2 A ERH S TSR E R A
(Arbitration (International Investment Dispute) Act) | *° o« 4ZEIMEHYE FHNIEAST

SRz BT R IAA B AA BT -

AT B RO E S 24 16 338 HNBhECESS 56 R 218 -
B A E AP 36 6 2 78 -
* Mark Mangan etal. > [E2% 6 » B 18 o
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1 IDEESRRER

FTIE o4 Ry B L B MY > S H R R ) K B A A ARG ] - B
B k2 (Arbitration Ordinance 1953) 1 1953 EA8Af » H{4HEH5 1950 4F L[]
MHECAEST R 1979 FEFTHE0E - Fiis R 1985 FEIEMEIE
(Arbitration Act 1985)- % 1986 4 8 H ¥l il A& A4 & B - Wi [FJIF7Y 1986
H61) T 4/ NER {35 24173 2 (Avrbitration Foreign Award 1986) » B & 1990 4Ejz 10 - 2002
ARSI fh$k£-10 22 (the Arbitration Act 2002 Chapter 10> L1 T fEf% AA) 4= 551% >
J5% 11 1985 SEHTINNE (0 - AA DL 1985 SFHENE BEEA » HEEI A ImBREEA
FHES -

s DR B [ P e 5 A ol R BRI PR R 5 g o BT 1991 A 1M
17 B P b F o Y 1995 AR AR A BRI P (#4143 = (International Arbitration Act
Chapter 143 » DL Nt 1AA) » HIRFoF IRt 1985 R A BAATE M HIE - 1AA Z
(0 By 1985 AEELETABIAREIALTFIR IAA ZIffFR— [ (Hkk T 1AA &
AR FH IS0 B |AA EF5E 7 1985 RS R 4T ALY 2 #5°2 -
[RETREIATR 2006 S IE - ER IS F— 28 H] 1985 FAHEDE - 1F 1AA
FZEHE |- fi 2006 SEAEEATER SHEIEY » RSS2 M 2006 F 2 15HTE™ -

P PRV EEE]E - Frins A EoAR BT R SRR AR -
FITEF 1AA B0 AA < S FR/INEM - BB &y TEIN i T EIRE ) b
B EGE AA - BIFEHEGER 1AA S (HETTESE ARG UE HLEHE M 1AA
2 AA © UNEIZERY T BIFE ) sk 1AA (DM skinatsT ey - —J7

0 BRMESL  CGEIIS R B B A Ph- SR B P EOA R ) » [EET > 5 44
HE 1996 £ 12 H > H61-

S FELO ST > 103 SR RIS Er ST Se L EtEE (WTO B RTA dhipatss )« 50T
FEE ~ B~ R - A PEREEE R (B A R 2 i gE > B 12> 2014 £ 10 A -

* EETE - H 12

® hEELOERIEl o F3E 51 0 H 12-13 -

> Mark Mangan et al. > [E]2%: 6 > B 19 o
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EBENZEEMIEMRFIY 5 QL THE Y — » A ESENEEIIIN
o - (Pl ey gttt (i) TR BB T F AR (ri & VI (3)
EEUURIER - (RS SR — [R5 () EFE AT E PR
AP o AA RIERARIEEIRS thEs E 38\ & B AA BT PE L ZE0E> -

RELES —R=THF T E R " BIPE S BRI EAAe T IR ) FYE R
fEEBEETA S — R =0E a FC A LM R BREARUE By - TR e T
EHREANZSFEMINAERE - | EFRETEF AN SEMIARFE—EIIME
B (40« B2 B S - A IRsEnE 2 g > JRER T BIRMPE > iz IAA
ZIRRERE B T R TR CERE AR

1 IAA B AA BUTETRRT > &5 BT IR (SR hEds B e B
AA S IAA > IIEBE R BEE > AIRZEEZ T iaR RS s - HE 2 S8
HABRIRE (P > s ™ -

IAA 81 AA e KE7E B » AETABE T e ety H R R EFE A E
FFEANEE - 18 IAA FIFE T EAEE RSO E ol TS T dmakbe T
T8 HEHMPEHIEROE A —ERH 5 £ AAFIE T EE ARSI
i - BORROEARBESOET - BN ECHIERT R EE o HIR R E S ARy
ER AR AR -

2 HInBUAREHIE R

% International Arbitration Act (Chapter 143) 2016, Art. 5(1)(2).

% Arbitration Act (Chapter 10) 2002, Art.3.

" UNCITRAL Model Law 20086, Art. 1(3)(a).(“the parties to an arbitration agreement have, at the
time of the conclusion of that agreement, their places of business in different States; or”)

% Mark Mangan etal. > [E2% 6 » B 20 o

* R 228

80 Arbitration Act (Chapter 10) 2002, Art.49

61 peter Wood, Phillip Greenham and Shlomit Raz, Minter Ellison, Arbitration in New Singapore,
CMS Guide to arbitration,749 (2013).5&5 | 5§ =LK BI550% » 5% 51 » H 67 -
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AR B AR 24 BB RINERY  Ba AR - BHER
(Magistrates' court) ~ BLF954 7 (Specialized court)®® ~ LIk /NEESFARE(Small Claims
Tribunals) - 55 —J& Ryfier=i Abe(Supreme Court) - E& EfERE(Court of Appeal)
Fe % A5 (High Court) ** -

EERER RN A = BARE T RS - R T & AR Y LR - &
T Ry R BB — B AN IR TRRBINARE LR 0™ - Skt
BREE RESIT Z PR ES - FiBeEEEAREENEL T S L2 L
TRART ©

HSGEGATAT B P B & 4URBT ~ FEE PN ~ TUE P
HIBREE S RAT ~ S ESE ~ TEERFROR - SRR » BTHEE < K
FREEHASY % -

[ R
Y 1= _J T
EBE
- R
i B
N oy —
s s || somsme | | mrosm (N
B 2 FER A%
() BE

T PR gt iz [ A (h 3 — A P A 2B sk (BR 51 (5 609 ) -

62 SE1¥AE By T 4% AR (subordinate court) » Subordinate Court (Amendment) Act 2014 (No. 5 of
2014).

63 Pkt VA A S - SEAEHARE (coroners' court) ~ LR, 2 i (Traffic Court)

% Mark Mangan et al. » [G]5% 6 » B 29 -

® i H 29 -

® i 531
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1 IOEE R

TP IR BT AREE A B > ELAPERIEEI(E 341 25) (4 1963 4Ei%EE © 1950
FEAhEES | BEEAEIE 2 A - R R PR P R B 7 B — o - 17 1981
R > F A Z B @ (Hong Kong Law Reform Commission, HKLRC)# ¥
AE PR HKLRC EESRME SRR RN DA B — a0 AT =,
Ho i 2 1982 EEEMPER RIS -

1987 4 HKLRC #24 "ARIE SRk AREEE HZEE G0 Dok
Wk, WaEE o BHEEDERRREES R R E PP E S BRI
HORE S EZEG Y T EIEREEPEEEDE ) (UNCITRAL Model Law)fE B
RIFATEERIPE P BRATER » RN E0ERIE N RS FER
PR EHIEESR © HOht 1990 4 4 F 4 Hi > BELUEIUES 2 EDAE T A
BRI E » KE ARIE A IR B P sk - BRSShak  eeafi s -

i 1996 4 > FHEEMET LEEGET  BIESEEUEN L EREEE
TP E BB MEMEETIPERB R ARRRIGR ST » o A 15— Bl F A Pk R
Bfhgk - 1998 R T AR G E AR Pk LSRR L RO A R B
> ZEEGR 2003 FHLHEEE BRSBTS R E G >
SR PR A b R R P o - BB R EIHR 1) 2003 4E 253 > 74 2005 4 9 AKX
TE AR B GEEE TR/ » AL 2006 FRGDEBS% o BT IR
BB RIS - 2006 SERE BB BT T - 4R Ry B (R 151 (35 609
£5) 0 WHU TR (5 341 %) > 45— EIP R B D > 7 2011 4
6 A 1 HErhms bl % -

(G EIME AR E b SR E AR B 0 AR T e

7 Michael Moser, Chiann Bao, A GUIDE TO THE HKIAC ARBITRATION RULES,p.11,(2017)
8 A . FESE  (hEUESNEIE F ST ST BLE A - B 117-118 > 2012.10 -
* EFTE - H 118 -
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SR TR BT PR AR R ST S R 7T > FIB S B Pl e - ALy
Bzt 36 16 > 87 11 IRIREIE RBERERIIRCL 88 =5 AR SE
2AEE" -

FEE B IPEIREIEE 5 1655 1 BEHUE Wb Et4E Ry > RITER & b
HIGH] - EHPEIHROE T - FBHRE - BRI T ERRE R
I EEIAhE - RIFEBEME > 95— BRI ERE] - B T > SHrA >
FREPRTY T BIRS | TR ek > B R P R R R A -

BIRE BB P - BB BTEE B RGBS
BEE H BB BT BT AR SRR EERES - SROER
SHEHD BT ST E I  JERREL T PRGBS © APt 8 LAY M HE
75 > RIfEAE 6~ 20 - 21 - 45~ 60~ K 61 (A 10 B R ER(] - BIFM i
HHIEAL BRI - 1F FHIFIBEIET TSR &SR -

(1) —JEE AR I s B AR IR E B AR

KA PN E PR -
(2) — 7GR T R G » B A B R B ik
AR

(3) FHFEIEEREBRE LN TP » HUARRISHE I

4) FRAAEREBSCE LM T TP EAR TR FURER]

(5) SEHATTIE BB LS T A T R s iy & St o

(6) ERPER AT ARSI TAH R »

(7) BURF R h SR EURFAE S A B TBUE R LR IR B F A (P e 1)

bR AER BT 2017 FEEH T ER A FEHE PN TIE T PP ERIRBI I ASE 11A

" [EIATRE - H 118 -

RN EERS LS EBERA 280 3ERARE R
(Preliminary Questions) 5 4. LARZ 28 £ % FHEOROART R S # AT © 5.5 3 MBI A
E5F -

2 Michael Moser etal. » [El5E 67 » B 14 -
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B (iR SRR N BRI N B B R R RE R R - A
WASAEHERT - 2017 2B 2018 £ 1 H 1 HAER" -
2 BAREEGGERSHIE K

B BHABEHIE f 4% AR (Court of Final Appeal, CFA) ~ _E5ffiZANE(Court of
Appeal, CA) ~ [5#A7ERE(Court of First Instance, CFI) ~ &35, (District Court) LKz
HEEEHIE " BHCERATAR - KE AR BB BRESOEN > R RE
FOSEHAH B EIVAE A BB FEAARE - BIRRE ~ HEEAH ERTE
> TREINF R 30 P F e ~ TSR0 EaT it AN AR HERESE
7 RN = — 25 A » IR B A AR /N SR ([ aE B (R B sk
BB AR K B R M B R -

Bk R B TE E SRS AE I F R T (8 =R E RE REAURERS  [REAVARE (R B D
RERKENE > HRRERT R A FE T - 4 R - R
PR - JUERSY P 1 TSN AT S,
TR FPEERFHEHE™  HABH (P AR IS s fh AR e T - FERAP R sk
PEHIBTII AR ~ ST rpcEr™ -

" EEE] - (2017 FEPEAEEIRBD) ( (EETHEEI) ) - 2017 4E9 A -

" BREAE  RPERERE - DHERER  SEERE -/ VERESERE 2B
FBHE  ERBHEE - MERDVPEEZEE - 2FF BB LAHEBEHE
http://www.judiciary.hk/tc/crt_services/pphlt/html/guide.htm

™ Michael Moser et al. » [E]5: 67 » & 16 »

® S FHEEEMAEYY ¢ hitp://www.judiciary.hk/tc/crt_services/pphlt/html/guide.htm#2

" Hong Kong Court of Final Appeal Ordinance (Cap 484), ss 22, 23. ##5[[5 Michael Moser et
al. > 567> H 17 -

® HK Arbitration Ordinance, s 26.

" HK Arbitration Ordinance, s 27.

8 HK Arbitration Ordinance, s 34(1).

81 HK Arbitration Ordinance, s 45.

8 HK Arbitration Ordinance, s 22B.

8 HK Arbitration Ordinance, ss 72,60

8 HK Arbitration Ordinance, ss 87(1)(a),92(1)(a), 98A(1)(a)
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http://www.judiciary.hk/tc/crt_services/pphlt/html/guide.htm
http://www.judiciary.hk/tc/crt_services/pphlt/html/guide.htm#2

FEBRITIBI - SOBIFREAARER eaT& > 15 B3R E EIVARR - Ak Eifr 2 45E
ARSI N _ BRI AR SR S AR T AT - 15 LA B8 AR R Z B
& O R R AR s N S T -

S AT
EIvER
A
JFERARE &I ER PR fnabiiife
T T FH i

HEERE | IERY SR FHoHLERE
NS EETR DEEERE
IINEEGRTIN R I o

B% 3: HEHERAES

Mo~ SRR RIS R ST E

T AR L 2 P BER RIS IURARLE T S ASLEMEM - 41
REITE > RIfPEHIE BB > PRIBTSIESHVRAR I - S8 it Ry (P 5
R o ) EEBIERBER bt BB SRR R AR
AR BRIt 2 HE

8 Hong Kong Court of Final Appeal Ordinance (Cap 484), ss 22, 23. ##5[5 Michael Moser et
al. » 367> H 18 -

8 MU BT AMREYE ¢ http://www.judiciary.hk/tc/crt_services/pphlt/html/he.htm

87 2013 HKIAC, Art 14.1 “The parties may agree on the seat of arbitration. Where there is no
agreement as to the seat, the seat of arbitration shall be Hong Kong, unless the arbitral tribunal
determines, having regard to the circumstances of the case, that another seat is more appropriate.”
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BRPER E  X LUACE T HEE sk {E(Delocalization) » HAPEAR AN /L
s TRIFEEARNE  ERPEBOAE M - * ) RSP S
e SR e I T (1 T e » LBV B e ok o s (e s 2
89,

ST RN b e o L LB ST Bt 7 38 » (B S B S s
s > HFY 2016 4F 8 F BB B R A (hEt - HUMHTNSE BB
SRR E -

e R 25 B B IS AR 15 e B MR B B S Bl & 2 et - (L
RIS P B A 2 BB - AT SBI ARG  ERre &™)
B S BN B RATE PR > DR R Az 4R -

-

h~ HREHRBRAEZSE

FRIE (PR ] BE — (il > R 7 B R o R IRtk - (22 3B TSN E i
BTSN B > AR - REUPHOESE HILE - EEAK
PR FES - B MEEZIE - MPE0EARMES - AP EEEAEM
[REFTEAERUE  HEMPHUESE 19 (e BB NG T EE B HE BEUE - 1Y
B ARIRASE RS DA RS ~ BERg AR s N R S R R B0 ~ (P2 E

8 2017 ICC Rules Art.18 “The place of the arbitration shall be fixed by the Court, unless agreed
upon by the parties.”

% William W. Park, Jan Paulsson, INTERNATIONAL CHAMBER of COMMERCE
ARBITRATIO, ,p.8, (2000, 3rd)

% 2016 SIAC Rules, Art. 21.1; June (Junghye) Yeum, Prakash Pillai, Sapna Jhangiani, Gerald
Leong and Debby Ratnasari, Update: 7 key points on the new SIAC Rules 2016, (2016) at :
https://www.clydeco.com/insight/article/update-7-key-points-on-the-new-siac-rules-2016 , latest visit :
2018/5/14.

%L W. Laurence Craig, William W. Park, Jan Paulsson, INTERNATIONAL CHAMBER of
COMMERCE ARBITRATION, p94, (2000, 3rd).

Z e Bl ~ BTE 0 104 FREEECEBORIE TLETE (WTO & RTA duLat
) (B B~ HAS R e BRI A S B HOAR Z LT - H 127 0 2015 4F 11
I
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HEHE ~ R ABTE E EEMEN - BREAB ISk 2 B AL > ST EERY
SRITHUE » BIREEAGLG e -

AU E R E - £ TR REI IR MERCZ A8 » 2 T 2E R
SRS NEA A E Rl Z (B CHET RN g - FREIRBABOREE % > 78
HWEIMEEFIRAE ] - K Z PR FASEEEEABEER  B0ES
AR RRES > MIEERAIEIZ AP EOEZHIE -

N~ REfREH

FERTEMPEIES > EZ ERINERES > 41 5 NEPZHARVHEREE
Fofa] 2 AEZ MU TP EUE B B AL R BB 88 ~ S Tl s N ERT A &R
i DU D B SO 2 EE RN 2 T - DU N =B R 5 B it 2 &
FRE

1 AE - HERERRS RhEE ?

B TES B (T HOM I B A A EIGH ST > DI HHIET i HoAth B 5 2 K
BT 3 BB REIREEEEPMP I BEN AR  EEEDEEE T - TER
(BRSO EREIL TR AMPEIRER - AR T RfEo AR Z RS 28
= BENERGERZ WA PR RER B RE R A a R
BIFHAEME ZHE > INEEESERE

2 MHEMIE R AOEZ R

gt e B {E A - B A BIE IR R - & A EARVHREE St -
DIAIESEA ~ A1~ A~ SEAF R TSR -

3 (PP

® EIFSE > REfPEOE S o PR - 55 86 i » H 36-40 » 2008 4 8 [ -
% Simon Greenberg > [E3¥ 28 » E 82-83 «
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EE SR B B CAMAYHBEE B ot - NI B E —{E tharh?
BT ARk o BE Ry T BIRRARE ) B T EIIRETA ) B RS R o R RIS EA
HYEREH - Bl —IG E R AAEE - BN S —igin S A A - (EEE P
BEFREEE A\ SRS HRL(E R (it > DI SIS -

PR kiR

HERBIHPHOE B AL R T e — - (Raa S
I = BB B TR R R T S Y B = PRI
(B I T AT IR AT R T PRI

B BB

—~  fPEREERE

(—) FEZEME?

HEIMPEES —R=IE0E T s BUEERZ - ) FEESE R
WEMUE T EEAMZE 855 B B EREU s OUT R
A EREE SRR MEm AL - B EA T2 A B S A T
B~ SR SRR - IRBIZ BB o R e L BT A
4> MEfESER - BAPSURSE —RIIE Y E o IR T EEAR L, 2o0E o
REETTE RN ~ (TP HEFRMPREE > EECEHRCH: > &0
BN BB EOES — 5 = IH R VUTH 2 ik - rA%ES -

B T BETAETM B R E R Ry B2 » 1985 ESTRTAKLE

® SOLH - B PE TR > H 7 2014 4E 8 H 2K -

P PRI AT -

VORGSR EIES C TOOURE SRR - MBS - R0 - KBS PECESR > THERE
gty - H 71 1999 4 4 H

% 1985 UNCITRAL Law, Art 7(2) “The arbitration agreement shall be in writing. An Agreement
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239 2006 UNICITRAL Model Law, Art. 12(2). “An arbitrator may be challenged only if
circumstances exist that give rise to justifiable doubts as to his impartiality or independence, or if he
does not possess qualifications agreed to by the parties. A party may challenge an arbitrator appointed
by him, or in whose appointment he has participated, only for reasons of which he becomes aware after
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BRERE AP - BE > EAER R IR A BRI - 40 - IR E A
BB  mgee™ - A E M i is™ s
HIE > PEAEZRD 35 5RLLE > HEA 15 LU EAEZ A8 2 488> - HEEE
ST FRER SO ARRE i R AR 2 R A2 - B AL S DA RE AR

* [EATEE - B 154 -
3 ERiEE - H 159 ©
* [EIRlE > H 160 -
%% Bengoshi Ho Law, Law No. 205 of 1949, Art. 72 ##5 | [ : B2 7%  RE T4 Pk > PR BB 75 -
SRR - H 33 0 1984 4
%6 External Arbitration Law, Art.19(4). : The Judges can be a person of the following
qualifications:
1. A member of the arbitration committee concerned.
2. Alawyer or economic expert who is able to examine and solve a dispute.
3. Aperson who is experienced as an attorney or a judge.
4. A well- known overseas Korean compatriot or a foreigner experiences in arbitration affairs, if
needed.
T g A RIFIEIHE0ES 13 5 -
hEZE A GEERAE RN A B PIBERRE -
R EEETE MREZ—
(—) EBERGEEBCE AR STHIUTERBSE A » R TIwR/ FER
(=) {ESEERAN TR Y
(=) BELER/\FHY
(M) e EEENTZE ~ BEE TR A SOy
(1) BAVERAE - B EOR Y 5 F 50 TR BA S8 ecE B A R S 5EE KA -
h#Z B G I E S Ea P B4 -
%8 Mark Mangan, Lucy Reed, John Choong, A GUIDE TO THE SIAC ARTBITRATION
RULES,p.100 ,(2014).
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AR REN TS RS TR B BOEENET =4
A 20— NE G Tl Z &R - ASCRRb R S AR > (5 amBpR i
s REE RPN B ZIRE] > MR N N B ESRNRE > A2
2 A SR BB PR S B A - O LR Z R R PEAR Fr
#LT > HfPEABFHRESRAR > T FHEg LS WAHZFRIHZE
SR > T R A PTE R 2 R ERS - WRIFRES N EEZH TR
i EEs T RRE TEE AN BT EENGTR ZBEAE > RIS SE %
TR EIRE R R EE R AR R ARG LA AR B E S TR
TR - EE P EUE TR E PR e — N B G TR E RS Z L2 -

IR BEE Z R > SERT IR EPRATHOE ~ FAMERCOITERL T FRESEA
SSARLESN SR R BURE R ERBEbR (T AR EA L2 8™ BB g -
E BRI ~ B DI B g b O Z AR R o SRR AL gk A B LA
BANZ BRI EEEEAME HZREREEEEAFRNEHT  JFE
SEITRUE ©

(U) R

EENENRFSEUEREME NI E G P EMEZ R R T )Z
AR > —ERE PR AR 2 R 5 - (O A A 2 (P H Sl - Tk
AEAAS B FIE R A - £ 5BV E R Et s R A R e s A5
ETHER - FREPEOEARAHERRE - MRS RS AR E 1A
BN B2 EEANZRUE TR SIS AN PSR T el A

O AR IR 7 E 146 ¢
0 [ERiEE o H 148-150 -
¥ HK Ordinance, Art. 24(1) : IAA, Art3, First Schedule Art. 11(1).
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Hh o B ICC HUBIE T - M N Z IR HHERTR - AP ARG E - AL
I FE FERHE -

PATE NEAS AR AR - 1A WIS ERPR P R0E ~ BARMPERET - DU
B P EATRUE P EUE R E - WEFRAE R HEEZ R E R - AR =+H
PEFRE AR EHIAE - % a2 AT - ICC ~ SIAC (A EIFEhEklE
FoiE ~ HKIAC RIRE NS 2 2 B G MEORE - (hEbsT B2 ER
A -

PN e i R PR AR o BT ~ & TAHRRAHRN » DAREPABR A B A
MEAPHOEA ~ P EERE Z AR A nTRESEABERE - fhEE SN 2 Tk > R FF
EBEFEERME - MRS ETS - F R 28 I E

B ARHRER AR E

AN TN R BT RIS - 385 (S R AR (F Ry e S AR AT -
AR SR (S BT U Y A s A B AR A PR E - A F R AR A H
o EEARIEET IR B TR e % -

— Wi R EEER

F ISR (05 R A R AR A - $938 0 T P A IEME 5
PR IEE BRI o BB NGRS o MENREZE " EHPEA
SNIEVESEII AL IEE BRI . ? AERBIRAR AT B 2 HlE -

GBI IR e B AR M 2 T B MRS B BB ARE R H R B NI e R o S
AR Z NBLEGEHARY SRR o NI ILElAR Y FIR SR T - AR T
BTN AR KB A AR S5

%72 2017 ICC Rules, Art. 15.1 -
% Simon Greenberg et al. » [E]3: 28 » E 282 o
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FEEARE N HEET "RE SERENELE > SRk T SR
(Reasonable Suspicion) | ¥"*} T E 2% (Real Danger) | -

(—) TeEaftiEnEE

1 &3 EEEe(Reasonable Suspicion)

T ATHSIEE | {4 1924 EBEETERE Ry Sussex Justice; Ex Parte McCarthy®"° 2
FEIIR N Z it - SHEEEE (1 T SEE=F ) 1B (AR
PEERHEEMMETE 2% —EEHAVEANRIEEES - hER B eI A
AEATENE -

L\

2 E'E 151 (Real Likelihood of Bias) [Gough Test]

B

" HE vJgEME(Real Likelihood of Bias) | ZtalgitE /N Bk BAR A RES
FESE > (2 1993 4FAY R v, Gough® ek » Goff SAHER A T ELETTAEN: ) (I
SEARHREEST > B Goff SAEAE T ELEAAELE | AR o $EH T HE AR (Real
Danger) | AYEEAE - [EASEE S 5581 ap 4 Fy T Gough £ (Gough Test) |
TEEWREN ) & TEEGER ) 950 AR AT EIAREERT
HAWEE - AE BEHVERANE - LUREGER ST 2 NS > FlETdE%
LGB EFRELE N R A EE A 8 (whether there was any real danger of

unconscious bias) *"® -

£ Gough FAERE & » AEREHVTLBUARG R LIZ R (ERe(il - 400 © Laker

87431 4522 (4 1)), reasonable apprehension of bias - real possibility of bias fBIE > » {EHEE A%
FHIE

37> 119241 1 KB 356 (King’s Bench, High Court).

376 [1993] AC 646.

ST Goff SEEfERE TR CEE G, Tk TEE AR BRI - DIFECRERE
A mEERT T algEt: (possibility) 5 A= REENY T H#E22(probability) ; ( “I prefer to state the test in

terms of real danger rather than real likelihood, to ensure that the court is thinking in terms off
possibility rather than probability of bias.”) ; [1993] AC 646 at [737].

HitE BRI LTS - T AT e (possibility) | S/E YRR REEL T i (probability) | ZRAV(K -
EAFEEERE L - TABHYHE DR R -

878 AT&T Corporation and Lucent Technology Inc v. Saudi Cable Co [2000] EWCA Civ 154, at
[128]
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Airways Inc v. FLS Aerospace Ltd>"® - AT&T Corporation and Lucent Technologies Inc.
v. Saudi Cable Co.*E54%12), Gough st ffy Fy HBgrfas ! «

{BfEE BB AR ] TR & — B BB B MEE# Rk
e — A ARERtEAE - IHUEE B T EA - 40 PR T EE AR R
%82 . R . Livepool City Justices, ex p Topping®®ZHijfr M &FHEI5E | fE%E © JRy 584
JRE—ZE > REFEE 7l SR [E fbatReqy 57 - 401E Metropolitan Properties
v. Lannon 1 » RENEE S AIFA TEE RN, & T AEBEE ) (oime™

3 HEED OISR B
% 2002 4FHy Porter v. Magill™Frf » JLET F el i HEBopiAE -
SERE TR A I+ SRR IELL T — (B A - RUBHRIERNE =% 1L
BRRER R A AR TR ) - SR SRR T (R
SLAYELTE T4 (real possibility of bias) | **" » Porter 21T SRR B -

(Z) HrinssAbe

AR B B (R R B R A A EAHE S » Wb At b lmiE
A5y Ry = REER ¢ BEIE (RS (Actual bias) ~ HEERREE (Imputed bias) - B SR HE
(Apparent bias) %« B (miE Ee T —FE(L S ASE S R G LIATE 7 E %0

3% 119991 2 Lloyd’s Rep 45 (Queen’s Bench, Commercial Court).

380 [2000] EWCA Civ 154 (Court of Appeal).

%1 Simon Greenberg et al. » [E]3¥ 28 » & 283 ¢

B R LB FTAE MR o

%83 [1983] 1 ALL ER 490.

%4 Lord Denning MR %" E & 0J4E |~ Edmund-Davies J£ B 7 T S SEE% - [1983] 1 ALL
ER 490. At 606 - ##5[H Chan Leng Sun, Arbitrators’ Conflicts of Interest: Bias by any Name, in 19
Singapore Academy of Law Journal, p253,(2007)

%5 [2002] 2 AC 357.

386 12002] 2 AC 357 at [100]. “whether the fair-minded and informed observer, having considered
the facts, would conclude that there was a real possibility that the arbitral tribunal was biases.”

81 (et 1 real possibility of bias £ real likelihood of bias =7 4FE/ETL - HNE BARE
HIP - AEHIETHI A L BB AR =ERVAR > RE TR OERHIAE -

%8 CHANG Leng Sun - [E]¥ 384 » £ 250 -

%9 [2014] SGHC 190 at [15] “Bias can manifest in three forms: actual bias, imputed bias or
apparent bias. Actual bias will obviously disqualify a person from sitting in judgment. The second form
of bias is imputed bias which arises where a judge or arbitrator may be said to be acting in his own
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B PR s AR B - (B EREE L T EISREE ) AR R
BEENE TR AR ST B CHYEAFRY AT A (nemo judex in sua causa) | 5 AIfHE
SR AR  HER B A T M DS T A i N B R 4E 5 B TR E R (R
By TR ) AUHIET - ARSI AR T IREE  AYRUE

HFOERE R A T SR ERE | 4 > HIE B A\ SR - 72 Turner (East
Asia) Pte Ltd v Builder Federal (Hong Kong) Ltd*%*t1 > 3£ Chao Hick Tin 22 H7E
Ex Parte Topping® - R " &HLSEE | HEAEAYIE -

(BRI HIH B b BT ARTA R R B & F T S
Wz o £ Tang Kin Hwa v Traditional Chinese Medicine Practitioners Board***Zz
JEE Andrew Phang 2R H TABTAERRR ) KE TE=AAERR AR
HEE  EEAESERANY - FRERREAEAVAE - Rk CEEHET
= NEEEG SEEEEE LGSR ERNES I e SRR E
GEE .

{HE4E Re Shankar Alan s/o Anant Kulkarni*®Zzth » 2 F Menon 275 1& 71 &
TolRE , BT SR, WWERIA E 4 0 AE Menon 35y ¢ T EH{EEEAEE]
AR — T R B R AR  DRER MR R E N EE R T EE LERK

cause (nemo judex in sua causa) and this happens if he has, for instance, a pecuniary or proprietary
interest in the case. In such a case, disqualification is certain without the need to investigate whether
there is likelihood or even suspicion of bias. The third form of bias is apparent bias. The allegation
against the Arbitrator was that he had been affected by apparent bias.”

30 «the existence of a state of mind that leads to an inference that the person will not act with
entire impartiality” Moore v. Johnson, 2009 U.S. Dist. LEXIS 70758 (W.D. Va. Aug. 12, 2009)

%1 Chee Siok Chin v. Attorney-General [2006] SGHC 153, [2006] 1 S.L.R.(R.) 153.

%92 11998] SLR 532.

%93 11983] 1 ALL ER 490.

394 [2005] S SLR 604.

3% [2005] S SLR 604,” There appear, in fact, to be two tests adopted by the courts in so far as
apparent bias is concerned (it should be noted that there is no issue of actual bias in the present
proceedings). One is more stringent than the other. The first — and less stringent — one is what has been
termed the “reasonable suspicion of bias” test. The other has been termed the “real likelihood of bias”
test. There has, as we shall see, been no small disagreement across the Commonwealth as to which test
should prevail.” §#5[H LEO, Lionel and CHEN, Siyuan. Reasonable Suspicion or Real Likelihood: A
Question of Semantics? Re Shankar Alan s/o Anant Kulkarni.(2008), Singapore Journal of Legal
Studies. 2008, (2), p.446, Research Collection School of Law. -

3% [2006] SGHC 194 , [2007] 1 S.L.R.(R.) 85
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AR WEAE @—Eﬁiﬂ’]ﬁﬁﬁf TEIUZE'/ NEEVAE EARE - WERAEERY - B
HFEHEAEERNAKAEN - 7 ) ABEERECRAENE =2 » BV
FETPHIEFTAMHRISEE - R BIABCUE (SR ~ 5898)  FAERIERARER Y HEr
ZIh > DRI A RSB Al > LlaP T IERMERMGE  HERTE,

272398
“INH

PRI % —FEREE T IR (F_ b 2 SR R B AT (O ST SC3 3K | B RYAE S
B R DI LS A R e S A E H e e — (s P el T ASEER - LIRS
LR -

PAMEE RO EGC A " SREREE HEMRE ) ERERIAVEE A
FlTspdh - MEfmem &y T SELEEE ) BT HETRE o S T RESER ) B
FEEEFEEE A\ FEEE ;. HaEss 2 Tang Kin Hwa v Traditional Chinese
Medicine Practitioners Board f{[]=2 Re Shankar Alan s/o Anant Kulkarni Z£ » fiZE
FREE B e T S EEEE | 2 FAEAAE o Re Shankar Alan s/o Anant Kulkarni 2&
ACHENL T RTINSO ERE SRR SR A T S I REE | A% o WAk PT
Central Investindo v Franciscus Wongso®®* + Anwar Siraj and anor v. Ting Kang
Chung and anor*® - Koh BrosBuilding and Civil Engineering Contractor Pte Ltd. v.
Scotts Development (Saraca) Pte Ltd*®55 22 » Shfzdg DL TS FRIESE | 1 Bk
AW 2 R -

(=) BHERE
B AEBER R MR AR ALV S R B I SR B[R] AR

%97 [2006] SGHC 194 , [2007] 1 S.L.R.(R.) 85, at [64]. (There is a vital public interest in
subjecting the decisions of those engaged in any aspect of judicial or quasi-judicial work to the most
exacting scrutiny in order to ensure that their decisions are not only beyond reproach in fact and indeed
from the perspective of a lawyer or a judge but also beyond reproach from the perspective of a
reasonable member of the public.)

%% LEO etal. [E]3} 395 E 451 - (justice should not only be done but be but should manifestly be
seen to be done.)

% LEOetal. » [Al3k 395 » E 454 -

%0 [2005] S SLR 604 at [36].

01 [2014] SGHC 1901

%02 12003] 2 SLR(R) 287.

%03 12002] 2 SLR(R) 1063.
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TEEANEMEAR T P BRI E > DU A TE R B T A I (R
HIET > .. BB RN IR FOETEE SRR « ) IR AR A BT
(FET A AR ARIRER] - 02 B B A O A e

A e 1 A A S R TR B A B ) B LA (L - FIAE Deacons V.
White & Case™" %t » &5k RE FARERE By > T S HEURSE | BiE B ki &M
SHIfEE © ZRT{E Suen Wah Ling v. China Harbour Engineering Co. 408;;{#43 s AR
ok T EE k) Y EEEN > RS HEGYSILL T AEEEE ) (ER
FlEriEEt .

= mEDEK

FRERfP A E B 2 AR EA IR R L A AR EH - &
RERSEIEAE - IRAEHEREILRIE - RETRAEARAGR 2% 2 e
NIEAEMERER > - ik NZE Itk 2 BORBLEEHEY - URER = ER A
THEEFEEACIRAGET © " R ARG Wif2 By > hdgi2 7 3
WP FUFIT MG A e T A2 - B AR A A
f**'%ﬂir%ﬁui SRR R AT FHELARTEY > FEEFFALAR
iRl AP LR PEAWRBE > SRE T HEHER R P LT R

—i/:&y,_OJ

% Hebei Import & Export Corp v. Polytek Engineering Co Ltd. (1999) 2 HKCFAR 111; [1999] 1
HKLRD 665,691-92. (...the opportunity of a party to present its cases and a determination by an
impartial and independent tribunal... are basic to the notions of justices and morality in Hong Kong.)

% Michael Moser et al. - [E3 67 > & 112 -

% Chan Leng Sun > [F]2): 384 » B 255 -

%97 [2003] HKEC 1001.

%% Suen Wah Ling v. China Harbour Engineering Co. [2007] HKEC 742.

% Chan Leng Sun - [E]5}: 384 » B 255 -

0 Grand Natural Resources Co Ltd v. ARMCO Metals International Ltd. [2012] HCCT 5;
Jung Science Information Technology Co Ltd. v. ZTE Corporation [2008]4 HKLRD 776 at [50].885 |5
Michael Moser et al. » [E]5F 67 - 112 -

U EREE - H 112

2 mma A AR R E 106 FEREMPETES 2 SREE -
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AT ECER AR —IH B RO AR (PN A - AL B R E e aR
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MEGE TR ZAE - BEBEZFR - RS BEE R 2 T EIEHEE
EANTEE ) REARBZE > MARRH T FE ) 288 - S PUABR LU R
Bim] - FEREENAE B VBB IR R o AR T Ay A
AEMGA P AR KT D TR A F A ROFNE AT FE &
At R TSN SRR IEIY TR A M BRI M R A SR
IR T EEBE A ERFIETEE SRR EDAE AT — 2L -

IVE R ELEGEE YA B R EEE HIIRE - i 5 SR B s A ARE
HEELIR R R [ I 8 S e e > SR E S AR A IR P oidtset s - fEPak
ARV E R A E Z ERERENER T - FRtigs e B - &
B LR EEE - REREEN -

=~ HEBENG

BN EN A REAE Ry oA - AR EE A T AR Hbstes » TARRVRERE -
BOM® oA WAl 2 E Bl F A A - (BT E R A SR E

BOSEREA O FET H 162 -

OB > RESAE BARARE 2k - A EEEEEES 138 1 > H 67 0 (2014.3)

415 W. Michael Reisman et al. » [5]%F 152 » B 553 »

418 | uttrell, Go Back to Gough: An Argument for the “real danger” Test for Arbitrator Bias in the
Common Law Seats of Asia Pacific, 16 Aisia Pacific Law Review 2, 2008.
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M WA - VARG, T SELEREE ) MR R IR I AR
IR B T SRR REE | MU AT  (REHTIISOE e T HE e T &
e ) B(ERER G A ELIE AT R II AR —2UE AR
T EEEE ) EERBAAGIEEEE D MEREURIEEENEG R R - R T H

aTge ME BHET {521F 2007 4 Suen Wah Ling v. China Harbour Engineering Co.
Zedr s AbealER T HEER ) R - (REREANY AR X Ol LL T HEARE
B RoFIT - & ARTARE 5L Ao P B v 658 2 3 R e ] Y Rt

FERRAHHYE - s A2 ~ BNt ~ JReE & - By aEsS - 1A
TEE ) NEESERER  AMEIEE A TR ZSUE B - I BT
T OHEEFE LR EATIG A REBE > TSR AE R )
RfE—5-

PLTE=A ) AEERE LR AR ) ARERER  RBEE=AZMAE
A B R R AR L R LR SR - AR ER o FE A T B LA M B
A e LIS R B - (H 4882 55 A BBt < ALK 5618 1% A5 — P HERI A TE A e R
PAMERAL " S = A ) AR RS A 2 ARSI - B 3B B T 2 ZE 0
B2 WEVEBER "B = A ZAE R BRI A E R AR —

7 Helow v. Advocate General, [2007] CSIH 5, at [35]. ; ffff=r » [E3E 145 > E 296 -
8 S Nariman, Standards of Behavior of Arbitrtors, 4(4) Arbitration Interantional 311, (1988).
9 Helow v. Advocate General [2007] CSIH 5, at [35].%#5 5] Simon Greenberg et al. > [5]2 28 »

B 291 -
420 iy o [ElEE 145 0 B 296 o

#2135 Singhal, Independence and Impartiality of Arbitrators, 11(3) International Arbitration Law
Review 124, p.125,(2008).
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% [2014] SGHC 190.

5 12014] SGHC 190 at [50]“the hearing of the challenge can continue as the intention is to
disqualify for past breach and to, prospectively, ensure impartiality in the making of the award that was
rendered pending the conclusion of the challenge application”

8 12014] SGHC 190 at [51] “Secondly, a decision on an Art 13 challenge is likely to have an
effect on any subsequent setting aside application brought under s 24(b) of IAA and Art 34(2)(a)(ii), Art
34(2)(a)(iv) and Art 34(2)(b)(ii)....”

7 [2014] SGHC 190 at [53] “Thirdly, a decision made under an Art 13 challenge is not
appealable whether the challenge is allowed or dismissed (see Art 13(3)). In the event that the
challenge is dismissed, a setting aside application that is based on the same grounds raised in the Art 13
challenge will, at the very least, give rise to objections like issue estoppel and abuse of process.”

8 [2014] SGHC 190 at [123] “With Art 13(3) being silent on the issue of setting aside an award
following a successful removal of the challenged arbitrator, and having regard to the terms of Art 5, it
would appear that the supervising court has no consequential powers to annul the award and that a
separate application to set aside the award based on Art 34 grounds must be filed.”
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