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2 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation
of certain aspects of copyright and related rights in the information society, OJL 167/10 of 22/6/2001
[hereinafter the EC Copyright Directive] °

3 %44 k"“Berne Convention for the Protection of Literary and Artistic Works” » | ZERPEIC 1886 & - [FE
#8% KB IE(Revision) » HTEATHIRA RS 1971 AR BT R AR ERIRRA(the Paris Act) » [t—Hi
AFAPEIC 1979 4 7 H 24 H5epk{ERT(Amendment) - H FiE S E(Members)f 163 ] o A {HEHIHIH]
EHIFERE - 22 F PAUL GOLDSTSEIN, INTERNATIONAL COPYRIGHT—PRINCIPLES, LAW, AND
PRACTICE 19-27(2001) -

4 Article 9(1) of the Berne Convention: Authors of literary and artistic works protected by this Convention
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(R EES > UiEFER GO RN C BRI IE I A ER > TREEE (EHEE
< EBEHIEAS o (AIHMAR A E R EITLEAREN S - BRSBTS TE E AR
FUERF - B LA T REN AR HN HIR A B AL RH RS RRO 2R - RIS BRI R A RIS
TR R i B B HE B LU B FERE M DRC IR N L BRI DR R T AR Z BB > B
EEERG EHRANREFBRILEETCE - A EEZHE -

= R EEMERESEEERH(WIPO Copyright Treaty)E-E1%
EEZ= MR

W B RS R AR 2R - PR RS Y P MR E) 1S s Ry & ALl B AR - 55—
TR R R B0 28 A2 B 8 > R0 B A RE A A S R S i SR 2 R T - B
P HERCRMES N Eimmn B FEREY S - R ZE R RERE R - 57
FERHL FEREAE R (World  Intellectual Property Organization, WIPO)8 HEEALL » ATIHY
L 5rE LUEATTE R (Guideline) J = HEE 5 & & B DR 17 i i R B AR A B A7 R Iy
REZFRERERERE T - R BRIRZ (PR E N ERIEGERAT K - BNt
S Sl (World Trade Organization, WTO) T .2 " B8 7 F j 2 B S EE R B4 7
(Agreement on Trade-Related Aspects of Intellectual Property Rights, including Trade
in Counterfeit Goods, the TRIPS Agreement)ilfi 3 2 ERER I PR e IR et B R BN E R
# BB BRI - (R U EARE R AR L 1996 4F 12 H HBHE BN
#( Diplomatic Conference) ik " HE R E® | (Committees of Experts)frtlEin’ 2
{EHERRKT ) (the WIPO Copyright Treaty) LK " Sl B g = )4 , (the WIPO Performances
and Phonograms Treaty)® -

shall have the exclusive right of authorizing the reproduction of these works, in any manner or

form.

z: i/ Allen N. Dixon & Martin F. Hansen, The Berne Convention Enters the Digital Age, E.I.PR. 1996,

18(11), 609 -

6 HldA 184 (&g SE(Member States) - HEIAMENH 5 BUABE L AEHGIIA

7 Z:KH Mihdly Ficsor, Towards a Global Solution: The Digital Agenda of the Berne Protocol and the
New Instrument, in THE FUTURE OF COPYRIGHT IN A DIGITAL EVIRONMENT 112-113 (P. Bernet
Hugenholtz ed., 1996) (hereinafter Ficsor, Towards a Global Solution) ; See Mihaly Ficsor, Copyright
for the Digital Era: The WIPO “Internet” Treaties, 21 COLUM.-VLA J.L. & Arts 197, 197-198 (1997)
(hereinafter Ficsor, Copyright for the Digital Era) -

[$2]

8 2z R Ficsor, Copyright for the Digital Era, supra note 7, at 199; WIPO, Basic Proposal for the Substantive
Provisions of the Treaty on Certain Questions Concerning the Protection of Literary and Artistic Works
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Hrr > S B M SR 2P E S ERE 2B TR ° - RS —THE AR AEE L
TSR LIRS — TR 7K A B R IRy P B B\ B SR [ 355 10 28 IR AR 7 25
#JE(Contracting Parties) H H & & & PIALEMRIB AR AR S SRS —IHE e " =&
I R DB A BV H Y > B E e R el R B < SR IR TR RS - PRRRIR
HEREZHN T - BRI —FE - FYERIGHE - BE SR A CHREREILE HLLSE
+ B MR B ER R R B (Member States) 3 » [RIR B3 N A RRRERT F 52 Bl R B
R REE(FEBCR 12 - MERNHEF CHRERE - BhERNE BT E R
PERFEEIF IR E R Hh—A0 Bl BN IR & (S (PR R AR LR Al R e
FHRF RSN - SRR MIER 132 » ST B R A RIF 21001 - HERERSE LI
BERAGVER EAWMBOLERANE - AR RuE 1 - S EREERER

to be Considered by the Diplomatic Conference, WIPO Document CRNR/DC/4, at 2-4 (August 1996)
(hereinafter WIPO, Basic Proposal), available at http://www.wipo.int/documents/en/diplconf/pdf/4dc_e.
pdf (last visited April 5, 2008) -

9 Proposed Article 7 of the WIPO Copyright Treaty:(1) The exclusive right accorded to authors of literary
and artistic works in Article 9(1) of the Berne Convention of authorizing the reproduction of their
works shall include direct and indirect reproduction of their works, whether permanent or temporary,
in any manner or form.(2) Subject to the provisions of Article 9(2) of the Berne Convention, it shall
be a matter for legislation in Contracting Parties to limit the right of reproduction in cases where a
temporary reproduction has the sole purpose of making the work perceptible or where the reproduction
is of a transient or incidental nature, provided that such reproduction takes place in the course of use
of the work that is authorized by the author or permitted by law.

10 =K, WIPO, Basic Proposal, supra note 8, at 28, 30(note 7.01 & 7.12) -

11 Article 9(2) of the Berne Convention states: It shall be a matter for legislation in the countries of the
Union to permit the reproduction of such works in certain special cases, provided that such reproduction
does not conflict with a normal exploitation of the work and does not unreasonably prejudice the
legitimate interests of the author.fdy FW1541 » HEAK S B BZE @15 =B =0AIE (Three-Step
Test)FU & EEHEZFISN - IRENE R PISMLERF & (BRI - 55— ~ BZBIIMERFIENR E 2 5 -
B FPIMAFEEERE LR S {F(a normal exploitation of the work)fHf#jz€ » Z5= ~ BS54
S GRS (P (L L2 &A% (the legitimate interests) o ZfAHRIAK = BexUHIEA #2 E
VR E NN » 552 R MARTIN SENFTLEBEN, COPYRIGHT, LIMITATION AND THE
THREE-STEP TEST—AN ANALYSISOF THE THREE-STEP TEST IN INTERNATIONAL COPYRIGHT
AND EC COPYRIGHT LAW (2004) -

12 25, Thomas C. Vinje, The New WIPO Copyright Treaty: A Happy Result in Geneva, E.I.PR. 1997,
19(5), 231 -

13 NHELNE A (Canada) fy i > [FIRTREZ A -

14 Bzn - LAz (Norway) Ry & #-ILEE] %2 (Nordic States) il faf[i(the Netherlands) i £2 15 7 (R a2 -
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Zx B RS B A R M B B YRR R R R R - G RUEIER AR R AR R
Z > (R HE A B — R A o R E B R R B RUE A FR YN B B
» IEE— DR IERCR » RIS 28 — R 2 B R A R K28 B 2 AT HH T el
BHPIF S

Mtk o ERET RS B B IR M AR R LR B TR R SE EE
FPrEamiE 1 - HAEMPRTR - SSRfCRA S A E T2 HH ek I & (Agreed Statement) LI
AR R E S RITE o W E S B T B R o i B (I 5E R R LIRSS E e
BRI ZEARAEHRRBEWHSAEE =018 B R ERE AR VRN E
TR RS R ZHLE A N B RHRIR T > S BISHR IE B Y A 7 PR A SR it (Unani -
mous Consensus) ; 5 AJfa & (FLABGL LAY G A R IR BT BE B R E R KIZE L
Tz TER, - KR EREEBNERZ - UG RHERTE R R 5 S R h 2
HOBEE - ALl B E(Majority Resolution) « &5 = /)i % F & g I #(Upl oading)
Je T (Downloading) Z E 2 T RaZ EHRAKISE LR Tz "EHE, - MEARRL AR ST
5 WyERZHE > HEIMITERSBIFTGR - NI > REARERARHHEE TS ELUR
PR — RIS RN A E S o R T TR L BIMTATESCHR 10  HRO AN AT B

BEEMERES 7 58 278 - MRS 2 THZ N AR 138 » G BRI R I E RN BN E (R
T .

The amended Article 7 of the WIPO Copyright Treaty proposed by Norway states: Temporary
reproduction made for the sole purpose of making a work perceptible, or which are of a purely transient
or incidental character as part of a technical process, does not as such constitute a reproduction within
the meeting of Article 9(1) of the Berne Convention. & WIPO, Amendment to Article 7 of Draft
Treaty N° 1 and to Articles 7 and 14 of Draft Treaty N°'2, WIPO Document CRNR/DC/22 (December
1996), available at http://www.wipo.int/documents/en/diplconf/distrib/22dc.htm (last visited April 5,
2008) - 5 - H(Australia) ~ FEIE(South Africa) ~ FfS 73 JFINEI 52 K 73 FR R SN R 22 IR R 26 7 e 55
215 E FRIAMEm R B S ZE - 27 WIPO Document CNRN/DC53, CNRN/DC12, CNRN/DC56
and CNRN/DC73 -

15 =K, Pamela Samuelson, The U.S. Digital Agenda at WIPO, 37 VA. J. INT'L L. 369, 389-90 (1997) -
o8 BARNHTRAYEE 7 (5% » 22 F WIPO, Partly Consolidated Text of Treaty N°1, WIPO Document
CRNR/DC/55 (December 1996), available at http://www.wipo.int/documents/en/dipl conf/distrib/pdf/55dc.
pdf (last visited April 5, 2008) -

16 =K, Samuelson, supra note 15, at 390 -

17 1d.

18 Id. at 390-91.

19 Agree Statements Concerning Article 1(4) of the WIPO Copyright Treaty:

The Reproduction right, as set out in Article 9 of the Berne Convention, and the exceptions permitted
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HE - MRS S LR SRR ) 28 TR IR B S R R T
kR - (R CREREEFERER EEAERNREESR - FLREENMERTHEL
HAEBLRHRIR AT L > (I 8 T DORBI B (FRE Rt (L RE SIS HEOR » 59—
FEREZINMEE BRI IURSE IH B SRERR YN R EL ER i A A i 2 B AT R M B
R > M EORACRHE T B B B A (o F S (ERE (R I R IR £R - St B R k&
RO ENEFREEERERGEN - fIIL KA A 55— BATREERAELY
HERERPH TEBRERIEN (FIEIEEERER) - PEE RSN E
e B2 MR EEEAS S EE BRI (BRI BSE B R IEESRD -
HAGHZ(FRENERTTTS B ETIS RS BE - PEMRE (PR T ZER - [ FA]
FER R F 1R 5 R A R B IR M B SRR Y TR R B - SRR R T AR
e -

R SR BERERERAS G AR HE IR R R e B
B BRRRE RSN 2 FIER A (BT H R (EE4 % (Optional Requirement) » £5B{3X
ZIRRLE - IMSHHE IR AR R R R e R Y B BORERVREE Y - 200t —2K > BIHNE
PRl (R ORTRE { Ly e (Harmoni zati on) {8 A4 — e AR EERUPHERE - S35 S SR LK
JrEREE T REEIEEM EM L — - Hh > EEKE RSN BB # B % (Devel oped

there under, full apply in the digital environment, in particular to the use of works in digital form. It
is understood that the storage of a protected work in digital form in an electronic medium constitutes
a reproduction within the meaning of Article 9 of the Berne Convention.

20 SRR AEMEE Ginsburg F Y [y SCHEH - BEAEDAN K227 (the Vienna Convention on the Law
of Treaties (1969))% 31(2)(RAIHME » 75 Z LA E (Agreement) /5 A R (A (Treaty) . N4 - EFETS 4=
HEAI B — SR RIRE - DRIIEAR f T 57U S P 7 ME R P 1 (22 S P s B ) T B I B R R R 7T
B PR B B S S U R B R BRI T A R NEEERY - 257, Jane C. Ginsburg, Achieving Balance in
International Copyright Law, 26 COLUM. J.L. & ARTS 201, 206-207 (2003) (Professor Ginsburg states
“According to article 31(2)(a) of the Vienna Convention on the Law of Treaties, an agreed statement
is not part of the ‘context’ in which a treaty should be interpreted, unless ‘all the parties’ have agreed
toit.” ) e

21 RIS TR RIS B S i B B IR I B SR AR RS N IR B A R i ]
A > FE{EESE - 22 K Samuelson, supra note 15, at 392 -
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Countries) /1 A GE B {5 # H 7B % -1 (Developing Countries) sl k ff %% (Less-Devel oped
Countries) ] ZZ HZEEHE AR - iZEEEEE 77k F(Bilateral Trade Negotiations);={i g
SR SRS AR I [ R IS e M E Y - DUZRE (PR TEEE L
HEY » BB CIRE RS “IHNEE - &R 5 IR - R CiRERED
TEEIRR T EEAE o (HE MR BIRE 2 Bl A 2 41 22 i o i 2 7 e g B i
REEZ R DEGHAERT R B MR E R R @ER L - KR AAEREA
#I5TEMGELRTHBRTRHIEIE > A2 AR R 5 PR T S 7 1 P 1 B R Y R R -

PORAREBERPELCTELLRATIEV S
¥R T L RY
— + £ 1995 £ EW(White Paper)

EEIEPEIC 1993 il 7T K HERE T BIR ERHALRERER: | (National Information
Infrastructure, NII) - fE R ARIEFUF(the Clinton Administration)gt 7 & ELwE
B T/ERE | (the Information Infrastructure Task Force, IITF) » Hb T &HECEEZ A
& | 7 T ERETE/ME | (the Working Group of Intellectual Property Rights of
the Information Policy Committee)& il & Feak (B | & I A U AL LUK BRI (1 &
T AR A ARER © i 1994 F-5% T1E/ MEFTHERIRIE TIFHe: " # 2 3 (the Green Paper) |
%2 1ERGHE—R YR A FEE (Public Hearings) B2 52 R N R EEHUMRER TR » #3h2 4 1995
9 HIEHIEA S S - —z R " B & (the White Paper) ; 28 -

EE 1995 FF H R EH NI TEFREEA A ETERRFARNREREITER L R
H %M (the Reproduction Right)?* » FFll#e K fdpgin b FEIFNAT A BN IR » 1
A% G e A B KRR (Disk) ~ 7 Uik (Diskette) ~ MEFEGC[E S (Read-Only Memory)

22 2K Information Infrastructure Task Force, Intellectual Property and the National Information
Infrastructure: A Preliminary Draft of The Report of the Working Group on Intellectual Property Rights
(July 1994) -

23 2K Information Infrastructure Task Force, Intellectual Property and the National Information
Infrastructure: The Report of the Working Group on Intellectual Property Rights (September 1995)
(hereinafter IITF Report) »

24 ZEE 1995 [ FrE SN E (PR SR BRI R EBEZR Z 75 7T 1978 £ CONTU  Report” 152
2 o B CONTU Report” » 522 F, National Commission on New Technological Uses of Copyrighted
Works, Final Report of the National Commission on New Technological Uses of Copyright Works (1978) -
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B> Bk H B EE R ARk (Serven) 217 - AlREMECE (FERZE
820 - RIS AR AFEE - (IS AR (55 (Internet Service Provider)fyJusi {7 (Car
ching){ TRy P42 B I E R BRI RERL B Ry & (PR B -

o LA - SEETT B B S IR B AL RS R (UG R T R B e - e f2 (e AR Es ihr
A BT B R R s R T (PR R b W T RP RO EAHE » (F H B — Ry
HBERE L - B > ARRBER R R A R RS IR M R EIROILEG T - SR
R R A B Y - HE - B E R S o HAEA AR R H AR
DEUERR A E R 2 0 2] 1995 F H AEREFHE R EFREA A mELEE - DIk
HAFER A PR B I AR E &N H R E - SE TR E B I TR E BB
EiE SR EAFIRTRHE - HRBOREE L2 —RHhk -

=~ X 1996 Fit R EBMERBBINRER IS

AIEL R, > f£ 1996 ¢ {H SRR AEfERH ik YN s &k - BT IR MR EE BRRRE - BRI
REAR EXFRERE GRS RS TR - s A S0y - ERRZAT
DISZRe I — T BN 2R BT BRI T B IE T 35 1995 £ 1 i35 - EIMBERE
BT E R E RR S EPRRACE (R R E B Z FEE S > BIERIRRER SR R
TEBH PR E B IR I R RPEPR P B SR E SN UE - T —(EEE » e T R BEI A B I
HYZEFEI TG FLSE B 1995 48 BB (Y — E UK » LS E B PR E TR A PRI
KBIERATR &S (Agreed Statement) 2 A (8 AT -

= XBIFIRZER

KREIEHRAE R R B SRR EAY g8 - BoR R B SR B A OB R BCR e — 2
7 BIME e R R0 P AR5 T R BB i T A o T I 1 B e R 2 (PR P A i R Y - AR
T ACH PR B FE A NG IS RE N B A S A B MRTE S RO AT A2 2 BT IR P
8 (HEEBEHR S E R RS - DOl A U M B RUE R (i

25 2K 1ITF Report, supra note 23, at 65-66 -
26 1d.
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12 REEBEHRE SR

T ES -

SEBERAFNE R R EE BRI > LIS UKGEERE R MAL System Corp. 22k [AI4ERR
FHRRH - B2 F R ENERT e R E BRI R E R 27 - A FE MAL Sys-
tems Corp. BB iSHELE RS - 628w A H B I BAKEEE 28 - i Peak Computer, Inc.fy
ESHE SR - RE RGBS P A EER > EERIT LIEREE LR E R & A
& H A RIS A A TR RS RS - SCRRED R RS R T AR S R RE I O RS - (Rt
JF s MR R A PP R FRE R 23R > LIRS ARSI ME (T F ELAH 38 BB S A 4
PERSIEEGLIR SN . B  RERCE(EREE TEBEZ(2E 2 - Bt 7 e S R 5 10
55 AEELFTHRRE 2 AR (Summary  Judgment) DLk 7k A 5l < (Permanent  Injunction) i)
20 o WENIR LR BB UG ERE - G EEREy R o (58 E SR AT A BE R I
BN BRGNS EEEFREERN ERL "I (Fixation)#E 3t » K EFEHTFEL
FOIE RS E A R SR L - NEIEE BN 32 o EESUCEERRD R - EREED

27 2K, MAI System Corp. v. Peak Computer, Inc., 991 F.2d 511 (9th Cir. 1993) (hereinafter MAI System
Corp.) - f/£ MAI System Corp. Bl BiFS kb HIR - FEERHH REZ (PR 117 f (BEREEEFREE
BEAJURMRL) SFERHEE R S (Read-Only Memory, ROM).Z fHRBHFER - #EbE A1 K " AR =k
ANEMFCIERE B o (BRI R E A R FEtk (A AGL I8 - 2 & Vault Corp. v. Quaid Software Ltd.,
847 F.2d 255 (5th Cir. 1988); Apple Computer, Inc. v. Franklin Computer Corp., 714 F.2d 1240 (3rd
Cir. 1983) ; Williams Elecs., Inc. v. Arctic Int’'l., Inc., 685 F.2d 870 (3rd Cir., 1982) -

28 Z: K, MAI System Corp., supra note 27, at 513 -

29 ld. at 513-14 -

30 Id. at 515~

31 BEA b MERTEE(R O REREG b DULEGEREI RN & - S BIE R EF . RE RS T B M= % (Fix-
ation) s A S RIFAE (RIEEER L MILIREK - (HEBIEA I B E ) - [B&BIfEE
TEBAIRBRENE L R TN ESRAEERE] o EBNEREEHEES 1011k (ZETER) MRE
P T EBLZMEE ) TESR o (HAREIES 101 fREA T ERY) , (Copies)il T E(EZME , ZER - WA

CEBLZITE M ) 2N o EEIEEREESE 101 REIR T ERY), ZERAT ¢ Copies” arematerial ob-
jects, other than phonorecords, in which a work is fixed by any method now known or later developed,
and from which the work can be perceived, reproduced, or otherwise communicated, either directly or
with the aid of a machine or device. The term “copies’ includes the material object, other than a
phonorecord, in which the work is first fixed. "Z{EZIfE | ZEH
A work is “fixed” in a tangible medium of expression when its embodiment in a copy or phonorecord,
by or under the authority of the author, is sufficiently permanent or stable to permit it to be perceived,
reproduced, or otherwise communicated for a period of more than transitory duration. A work consisting
of sounds, images, or both, that are being transmitted, is “fixed” for purposes of this title if a fixation
of the work is being made simultaneously with its transmission.

32 25 MAI System Corp., supra note 27, at 518 -
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af AL IR BN (R R R R E 13
— 3 DA BEHE A T e R R B A B O

ffE R (s THVE R AEE BN A ST - AN E R R
R PER GO IREE N - IR R R PRI - Rt PEt A DA IR e R B BT PR
EENY - FEREEREER THYER - UG RRe BT R R B AR BB A 2
st et

FERE A YRR B BGRRE E > AR UG ERRERRERy MAL System Corp. ZEER
ERRERF R R 3 (HREET T FeiF RN < EREREE (EHER T kR
APE - BRI ISR N BT & SR BB PR AR R R I MR 20K - N MFERE 7
IV GO e e B B e R ARV BRI A - R B AR RN SR R R e A R 1 B SRR
FIRITSGEESR > SR SEBA R R M B SRR RS R BLRE I % > 13 - FIR Tl oRRE
M TE IR BRI G (PR TERE TR, <8l > HRNEEmE A
FTRER - A2 > MAL System Corp.Z&t&.ZEBe AR TR MAI System  Corp. Z{EREH
FIGCIE R B BRI AT LAY RN - 246 Tam B EAURITC - PREERESSEIE (FIHERRN E
B2 VI ) WATRIOKARIMTE SN - SEEEHAET T ) AURRYE - 3TRIZ MAL System
Corp. Z= & ZERE AR » REIZ(FREERNERE "I ) NEZENERNEFENA
o Mo RETER E RIS AR R TR SR AT B R A BRI - #tpERER A IO IR
AR NSRRI S e RSk - (EAERIBERATH R n] 6EE B R ETR AR AT IR - #bE i I
EREERERSE PR TERY T - BREREA A HIEEE A % - 5K - 26

33 Id. at 518-19 -

3 ARE FEUCRN R ZFREE IR B R - HAREETE RARAVAS SR E R BT IRr 1 B R AE ]
AR IR IR -

3B BZEWE (BRI YalERAZE iR %R (Supreme Court) » (HRMERG fR kR LAFET AT (Writ of
Certiorari) - 225 MAI System Corp. v. Peak Computer, Inc., 510 U.S. 1033 (1994) -

36 Rk MAI System Cor p. ZE1Y#7 5B B2 52 2 BB IS HE IS 1 22 4848 (I ndependent Service Organizati ons) iz -
TRENEE RS B R ik e Bl 2 = B DABE B GO IR B P R i » (B BT AR T IRE (I B
F o BUE R T E S AR i AR NS B E R BB S IR T ERR T
PEIC 1998 4 Bl ErlE LB (FHEESE 117 R BIESE » BEETH ¢ I8 - (e ISHER IE N E IS T
TEER P BEFER A IGC RIS A E M (F R B - (HL— BB ER R T BRI B
IR I A PR - R A At (50 FH B A R R P AR i BT IR 1k B B N TR AR R R B N - BEAR BRI
Y —EREESEIEEFREES 117 GRS A B R SR - ([ERERM BRREREZAR
FEskE » 552 Jonathan Band & Jeny Marcinko, A New Perspective on Temporary Copies. The Fourth
Circuit’s Opinion in COSTAR v. LOOPNET, 2005 STAN TECH. L. REV. 2 (2005) -

37 FEAEWRF T R e R O AR I R m A R BB Bk - (e GRS Y B RN B (F R T
< EEL - 5522 H Intellectual Reserve, Inc. v. Utah Lighthouse Ministry, Inc., 75 F. Supp. 2d 1290 (D.
Utah 1999) -
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14 REEBEHE SR

IR S —(E A e R ey T, - 38 TR RIBGZARIN B B A TR
SRR AT E AR ARG R - A TR A T B SRR B S {21250EE (Conduit) i (7 - PRIEHEA
{50 A T B i Pl e A A R -F I R eR il - e R A B T B Bt e A £ RS R B
"EE WINPT ERHE DERE R T SR (PR T EEEY NI, o R E
599 - NI JE Tt A P5 fe (i # (Internet Service Provider, I1SP) » I ARIEL AR PSR =
B R A A ke (Server) FrE £ Z FE M F I GC IS IR E M BB RS > Rt
FEFER LIRS BB N & KB (PR TRy T, -

MM ~ SEUEIIR 2 WG R igad
FRRTFTIL - B2 (TEOMRBRE R BRI [0 SR b PR T LS A i

38 22K Advanced Computer Servs. of Mich., Inc. v. MAI Sys. Corp., 845 F. Supp. 356, 363 (E.D. Va
1994) ; Triad Sys. Corp. v. Southeastern Express Co., 1994 U.S. Dist. LEXIS 5390, at *16-*17 (N.D.
Cal. March 18, 1994), aff'd, 64 F.3d 1330 (9th Cir. 1995), cert. denied, 516 U.S. 1145 (1996) -

39 CoStar Group, Inc. v. LoopNet, Inc., 373 F.3d 544, 550-51 (4th Cir. 2004):And the term “copies’ refers
to “material objects ---in which a work is fixed.” 17 U.S.C. §101 (“Definitions”) (emphasis added). A
work is “fixed” in a medium when it is embodied in a copy “sufficiently permanent or stable to permit
it to be perceived, reproduced, or otherwise communicated for a period of more than transitory duration.”
Id. (emphasis added). When an electronic infrastructure is designed and managed as a conduit of
information and data that connects users over the Internet, the owner and manager of the conduit hardly
“copies’ the information and data in the sense that it fixes a copy in its system of more than transitory
duration. Even if the information and data are “downloaded” onto the owner's RAM or other component
as part of the transmission function, that downloading is a temporary, automatic response to the user's
request, and the entire system functions solely to transmit the user's data to the Internet. Under such
an arrangement, the ISP provides a system that auto matically transmits users’ material but is itself
totally indifferent to the material’s content. In this way, it functions as does a traditional telephone
company when it transmits the contents of its users' conversations. While temporary electronic copies
may be made in this transmission process, they would appear not to be “fixed” in the sense that they
are “of more than transitory duration,” and the ISP therefore would not be a “copier” to make it
directly liable under the Copyright Act. With additional facts, of course, an ISP could become indirectly
liable.

FERE R E SR BRI i (SR (FREREE 1201 i R B HER 26 80 iz 2) [l Rl -
52 K Storage Tech. Corp. v. Custom Hardware Eng'g. & Consulting, Inc., 421 F.3d 1307 (Fed. Cir.
2005) » BZFRBHOREFE AR RE A 2 o R RERE R -

40 BLATER R REBIEFREE iz T EE2EME  (Direct Infringement) - JE " #fiE) = ; (Contributory In-
fringement) 5z B {2 FE(Vicarious Infringement) T 2\ {ZH#E | (Secondary Infringement) - EA4ETE
3 EIRSEERE (FHEILSE 512 {555 b JH(System Caching).Z B AR 68 7 5 55—l -
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LW ERELE N E (PR ESUERT R ELC E R - (EAHRRIAIRATZ > IRBE S YR IR
T B R A B TR A [ R P B s pe D LA B (R B i (R RS i
B T AR BIEM S SEF R ERESR TS mE
EIFEE T CER » FEREZE T AS TR - &S T AR
I > (EE R R SR N B R RS - (BRI "I ESRBIE FRE RN E R
FIEr ERrfE S AR EE - Foa i B A R I R R PEER Y B SR R SR A RZ B E A (]
—EZEYE - BE > MEEEERMEOE - KB FEE LR T ZEKE
RS EERARS SRS BNt e HAE R IR R E A 2 8 > JREIRE R ESUA
BSHMm AR AT REtinf ki L REE S - RNIRBIELL T RO LIE?
ERBENE (FREN &t R S Z R IE 8 A iy LR (EHER RN (PR E
BEEEN - A o ERARH T AR A MR R E S - R EPE IR 2
HE > NEA®RIIEMIRE Y > B SRR BB E AR EERAE - &
R H g AT M AR - #e6En] DOEE R R A - R G IEE A S
HAERAR 54Ty s BEHE A B - (DERIEREE - 5w & FE G R
L BREAREME AR IRE R FreE BB RIDREZ I - MR E ZBE > AR
TR AT A C B I BT BN SERE (PR R Tk ) B 1HE > RE
FIREIARE I RS ROEERER T &6 - S SRR R
e PR A > B R AR R S R L R

5391+ e A AR R B AR R R T R B B A A W B A A T
M) BORERIEE T 2 EHE - (ETIHRHERBI AR A NESMIIRAE " Ik, #9R8E - 78
RepR (it TR R MM A G A mEE TR EER IR (EEE T ER > HERERRE
HERGRNATEEEEE > AN ERE ARSI EZERHEERTR T
My - HE > sERZ g et TEIREE LR RS (EHER B E 2R - DL
EE B - MALSEEE LRSI RamBEAREE - RN T 0
HENEAE - UAFREEREAI RN AZEEREHNEHNAE > Bt >
Rl 2E > ERRES (PR TERCEREERZE -
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B R B AR L BT 4

FOEAEE T LR
— ~ ErBE 1995 F# K E(Green Paper)

FEIAIG B AL B T A AR YRR, > B T SR BIERH R R S EE R T HILL 1995 25
BB R AR S [ K8 TRV RR S - S (BAY - BIER(the European Union) /RG]
FALIRIIEE - BRERE A B A (R AR AT — (BB B R R 2 I it & 22 B B 229X
% FrlE S ERERIORE - [NIL/EBES EZ G (Commission of the European Community)
HUBETTT > TR 1995 £ 7 AHIE " ARt & EFREBIMHBERER Rk S E | 1 Rk g v AT
EEHE N B (R A ikt 2 S - DIBCEEATTRS (E(The Harmonization at Community Level)
R Tigt o AEREEEEILFETIGRIEEIIEET - R X B 2 b A (Cultural - Dimen-
sion) - T A ERER AR KR S (B R 2 Rk 22

PRI B T B AR U T IR R BGRRE - 7EECE 1995 ik o & EI R E 2l &
EHAREA A ER N BB T IRIR T AN EE - WEZ R (EHE R TERME R
R 43 o [M{E 1996 WSS ATfEt.s " &t & 2 (EREELHRRRER ik R & AR i |
hass AIAAREFOR IR E SR BN E (PR C E R (HHANFRSER] 1995 FHEZ
Vi > AR HSRFAE B KT LR ERIE R A (the Berne  Convention)f i » #77
BRI PRI 4 o bt — B BGHERR F Sl B H M 2 J8 37 4 o L e oy S R 1) (37 7 1
R B IR PR EE B | TR AR T R e - SR Bt AR s Al 22 B A IR 1

41 =K Commission of the European Communities, Green Paper on Copyright and Related Rights for the
Information Society, COM(95) 382 final (July 19, 1995), reprinted in 43 J. COPYRIGHT SOC'Y U.
S.A. 50 (1995) (hereinafter EC Green Paper) -

42 2 H, Stephen Fraser, The Copyright Battle: Emerging International Rules and Roadblocks on the Global
Information Infrastructure, 15 J. MARSHALL J. COMPUTER & INFO. L. 759, 783-84 (1997) ; id. at
54 -

43 =K EC Green Paper, supra note 41, at 93 ; Paul Vandoren, Copyright and Related Rights in the
Information Society, in THE FUTURE OF COPYRIGHT IN A DIGITAL ENVIRONMENT 161 (P.
Bernet Hugenholtz ed., 1996) -

44 25, Commission of the European Communities, Follow-up to Green Paper on Copyright and Related
Rights for the Information Society, COM(96) 586 final (Nov. 20, 1996). (hereinafter EC Follow-up
Green Paper) -

45 1d. at 11-12 -
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HE O (EFERENGRAET » AR TRHIRHE - (IR RN ERREZ AR -

=~ EREE 1996 FHt R EBMERBBINZRER IS

FH AR B R S e P R [ B SRR RE PR A U5 0 RS E TR B 1995 SRk i 38 S IRAB
Fe o AE 1996 F-{H FUS S EERERL RSN O 3 - BB MR B BRRRE » BURCRE
SFRHEFRZ B G EAE (FREGRIE Tk - HOrE BB AREAAHE > HREHEE
BREE —IERFEr IR I R B A PR B SR R N - DUR 36 IE B R 2 o B R 1 B
THEREGEAPR ) - HECEE RS (PR TER A REENE - Eh—
e

= - Ex#248RA1E < (Directives) 734

SLECERIEN S - BETE <8 JhPiEE Ik (b (Harmoni ze) &5 ik B BT i LU ESE 3[R
TG EEIRE RGERIRFRECR H Y. EAITIE AT - MERERIE G AR T BB - 5idE
(R s i 5 e A o T B P B AR T (AP (22 B B 55 B R 1 S B SR AR [ P
BT RIEEAE - EEHE TR SRR R R aEl > FANA - DUREE (RE
K ERENERER) ATREEL e EIGLIRIRN . EERE > 5 H—BER AR (%
B A8 A3 TERE L R EE A B L s etk 1) P (8 A\ BE M A A PR A B (i 2 55— iR B B

(&) R —(EANEEP - S H AR B B RRE ~ (8 ~ RE R PSEA B (A s (Ser-
ver) » HIR S8R EEEELL - W5~ (8B RE R PE LA R (Al AR AR S O TR AR
Yy B B A Al B Y 2 A s B AR I MR E R - TS 0 E RS BNLEE R
BRI B B R R HE N B A T ol - S D R N R S s
W B SRR IR i BT R M B B R I 5 B 5 o R R 1 M A R P [ R
B (B R B A AN Bk s B FRTUE Z BURE AT

FEB(HE 2001 FEE (FIEFE < HIE AT - BRERIRMER B Rl S B TR I B R 5 - (HIR
FIHTLUE BB R AR B AR AR T A B e 2 o F B B R B E s B —E
FRREZHE R AR o 72 1991 FBIAS A IFE SR RE fE 2 1% FRiEr| BB R =X (A5
B R BUR - S P R AR RS (R L T R A 4T

46 =K Council Directive 91/250/EEC of 14 May 1991 on the legal protection of computer programs,
OJL 122/42 of 17/5/1991 [hereinafter the EC Computer Programs Directive] -

47 Article 4(a) of the EC Computer Programs Directive: Subject to the provisions of Articles 5 and 6,
the exclusive rights of the rightholder within the meaning of Article 2, shall include the right to do
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WAL B IRE—E - Rl ERGEEMEAZFRERYFRE A > B EREZH
FI(EFE IR PREE) - S E B IR BT Ry - FRIHESZA(Licensing  Contract)
AERIESN > BT RE R E (FE N2 8 - 5540 - 1991 fEBIIG B T & R iR
RS INEMHE B BEFE 4 - LA A R B A B R e E - E R A
EHRRFER G REA A ER S IS Er R LB AN » BERESH
I — G5 MR A S Bt B R B R AIFE G 588 %O -

HEERE 2001 FEFREE 0 HE#2 H 2 m it Z B8 B T &R i E
e o HAREIHE 1995 ik i & S IR B BUEGI SN 53 - bR T B RSB BT I M B DB B
FREVEREER TSR FERIREE A 5T [RIRERs B R B B T & IR U T R A A B BT Iy
MEBIGE T URE - BREEE S TR #8i% B 7 (" [A] transmission in a
network between third parties by an intermediary”) » DLE & FHE/E(“[A] lawful
use of a work or other subject-matter to be made”) - BRI ZE L~ - LIFEHAGIE
“avIReEA MO SR ER > BRINR > KI5 E R SCGER N R - SRR
PERIR R T T RE A A T B RE B BT IR M B B (PR A E < fEBEZEM - BE - BliE
2001 FFE T S IRIGE T SRS A il B PR R SR ER i B RSB
IR I B LA 0 P B BRI (R - T - TSGR - BUHE 2001 FEE (RHETE < (D IR
TR U RERL AR AT T ERE R R FITaR B o B R o R SRR I A A
EZURREA R Ciee 55 - HLIEBRAIZEYRER - T8, BN ERE &

or to authorize:(a) the permanent or temporary reproduction of a computer program by any means and
in any form, in part or in whole. Insofar as loading, displaying, running, transmission or storage of
the computer program necessitate such reproduction, such acts shall be subject to authorization by the
rightholder;”

48 Article 5(1) of the EC Computer Programs Directive, supra note 46: In the absence of specific
contractual provisions, the acts referred to in Article 4(a) and (b) shall not require authorization by
the rightholder where they are necessary for the use of the computer program by the lawful acquirer
in accordance with its intended purpose, including for error correction.”

49 22K Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on the legal
protection of databases, OJL 77/20 of 27/3/1996 (hereinafter the EC Database Directive), Articles 5
(1) & 6(1) -

50 Z: K P. Bernet Hugenholtz, Adapting Copyright to the Information Superhighway, in THE FUTURE OF
COPYRIGHT IN A DIGITAL ENVIRONMENT 88 (P. Bernet Hugenholtz ed., 1996) -

51 Article 2(1) of the EC Copyright Directive, supra note 2: “Member States shall provide for the exclusive
right to authorise or prohibit direct or indirect, temporary or permanent reproduction by any means
and in any form, in whole or in part---.”
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af AL IR BN (R R R R E 19
— 3 DA BEHE A T e R R B A B O

RERFEER > PRI ESGE SN > (HEEE 2001 -5 (FIEFE < AR s ER - BT B RF I
ERE RN ERE G - DAEBMVYEEE o 25— ~ BRIk E RO A B i
(Transient)sififf 7P (Incidental) 5 55— ~ B By B SLU R R RHE AT E R A T o0
HEZEN—ED - B MY H#‘[i%*”/ AR T35t T S T T A B P T B &
HEEZHBIATE © BB~ B R E S E A BRI R B 52 - BESRANLE
e %1 52 (Browsing) Ifii 4= . Bt IGC IR BE B 5 53 - LUK A % AUBE (rl iz i PR A7 HL(Proxy
Caching)AfrE . BT R BUG A B ER o0 iR B BRE B Py > -

M~ BRERSAN 5 Wi R AgET

B R B R B AL R e I R SRR R B AR R IAY 1991 B R IR SR R IR AR
SERNRE AT > EFEHE 1995 Fik S B HREAT - BB 2001 & (ERETE S HIHIE @ E
& tth = BRI T H Bt fe 2 FHRT rIREEE AR ARG < B - BREREA(E—FEE b
IORVAES ol Ml E%E?E{E,E\/\ﬁﬁzﬁﬁi% R 1 B SRR B FHE B AR
VRt BRI - S3— T HMR ALK T =BeeUE ) B i R M B

52 Article 5(1) of the EC Copyright Directive, supra note 2:Temporary acts of reproduction referred to
in Article 2, which are transient or incidental [and] an integral and essential part of a technological
process and whose sole purpose is to enable:(a) a transmission in a network between third parties by
an intermediary, or(b) a lawful use of a work or other subject-matter to be made, and which have no
independent economic significance, shall be exempted from the reproduction right provided for in
Article 2.”

53 {EfiEfE b HAhRH S T B (I A Z FE R AGC RS P BB > DI © SR 7E 1 B (BE-mai ) B
FERFET(On-line  Streaming) (& iR FEtE fF I BN < B > BHEAFENER G THEN - 27
Thomas C. Vinje, Should We Begin Digging Copyright’s Grave, E.I.PR. 2000, 22(12), 553 -

54 Recital (33) of the EC Copyright Directive, supra note 2: The exclusive right of reproduction should
be subject to an exception to allow certain acts of temporary reproduction, which are transient or
incidental reproductions, forming an integral and essential part of a technological process and carried
out for the sole purpose of enabling either efficient transmission in a network between third parties
by an intermediary, or a lawful use of a work or other subject-matter to be made. The acts of
reproduction concerned should have no separate economic value on their own. To the extent that they
meet these conditions, this exception should include acts which enable browsing as well as acts of
caching to take place, including those which enable transmission systems to function efficiently, provided
that the intermediary does not modify the information and does not interfere with the lawful use of
technology, widely recognised and used by industry, to obtain data on the use of the information. A
use should be considered lawful where it is authorised by the rightholder or not restricted by law.
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S ERPRE] 5 o (H LRI ER A S R s (R RE R IR AT R C B IR EAREEEE
E YIN=REZNISSVSVAS DER-S P UTTIE -SRI NGRS SEEVEENS (EhA TS e DECR 2y
PRGBS A SE - F2 7 B I BB PR S A R R A PR R T PR 2 28 B e
BT E AR AT R E S ] < A E (L > B ESE D5 -

|

LA SR SL s Eal B AR e A VSR

AOEIAT - ASCRrBRET BT R R E S (S RER IR IS R Y B B R POl A AT
B HRIEERD) JyEAAERH R (R AT A RRRE - B RS (E R LA E R Fr
RERERE - NI > fEEFHEE LG TR I M RO RV AR - SRR R
EIEHEARS IS > SFTHER -

FERRRILFRE R B (AT AR S R T > ISR B B SR T AR A
HRIR TR FEEOR AR VBLER TG T IERBAE] - RIERE R G (HERENERE
{7 > e HEMEHE (LA R (R - ATNEE R - —IRIILGEN BRI B
TEHE N s - T E SR 2 (PN BB IR IER] © B2 fE | (the Right to Access)st

" BEFIRE ) (the Right to Use)JJiifiask (ILEEU#REE) » DIsEFIBAIRHIR & MR &
(RBA R B SR BT R B B e (e - A (R AR B (U T &Rl A BRI E
%6 - MURRZIRAIRLAE > E— P52 > RNEHCRER AR S FRAZ EE MR

55 Article 5(5) of the EC Copyright Directive, supra note 2: The exceptions and limitations provided for
in paragraphs 1, 2, 3 and 4 shall only be applied in certain special cases which do not conflict with
a normal exploitation of the work or other subject-matter and do not unreasonably prejudice the
legitimate interests of the rightholder.

56 B 1995 [ f7 3 R B R 1995 ik Fr 2 1o Rl 1] - — 7 TR A 1 A i ) o2 e e DA TR TR BT BB IRR AR 2R
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Study on Legal Evaluation of Digital Temporary Reproduction

under Copyright Law— Commenting on Current Related

L egislation in Accordance with New Interpretation of Re-
production Right

Chung-Lun Shen*

Abstract

The issue about reproduction right has been drawing the attention of scholars and
practitioners of copyright law. In terms of the scope of reproduction right, there is no
dispute in concluding the traditional reproduction acts are governed by reproduction right
because those acts are made according to the purpose of reproduction. Nonetheless, in the
era of digitalized technology, many reproduction acts, without the purpose of reproduction,
are the necessary and indispensable result of using or operating technological facilities or
media. They are incidental to technological facilities or media, and their purpose is to assist
in functioning of the technological facilities or media. Moreover, compared with the traditional
reproduction acts, the copies resulting from using or operating technological facilities or
media are not easy for users of technological facilities or media to access. In other words,
the reproduction content lacks of practicability, and the users are incapable of distributing
these copies fixed in other media to the public. Finally, the quality of reproduction does
not always correspond to the expectation of the public on the grounds that the reproduction
resulting from using or operating technological facilities or media exists exclusively for
the technological purpose. Based on the reasons mentioned above, it is necessary to further
explore whether the reproduction resulting from using or operating technological facilities
or media (hereinafter digital temporary reproduction) is within the scope of reproduction
right under copyright law. Although the majority opinions under law scholars and practitioners
tend to conclude that the digital temporary reproduction constitutes the reproduction under
copyright law, this author will be reexaming the same issue according to the legislation
gist and basic values under copyright law to clarify the possible misconception and resolve
the dispute.

S.J.D., School of Law, Indiana University-Bloomington; Assistant Professor of Law, Financial and
Economic Law Department, National Chung-Cheng University.
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In order to resolve the dispute about digital temporary reproduction under Taiwanese
Copyright Act, Articles 3 and 22 under this Act have been amended by referring to EC
2001 Copyright Directive. However, on introducing the legal model of EU Law into
Taiwanese legislation, not only are the drawbacks of EC 2001 Copyright Directive reflected
in the related provisions under Taiwanese Copyright Act, but the misconception about EC
2001 Copyright Directive is also driving this Act to an inadequate status on the issue of
digital temporary reproduction. In view of this situation, besides examining and commenting
on the related provisions of the Taiwanese Copyright Act about digital temporary reproduction,
this author will be providing the recommendations in the issue of digital temporary
reproduction for revision of this Act in the future and the guideline for interpretation of
this Act prior to revision to help the law scholars and practitioners resolve this issue.

Keywords: Reproduction Right, Digital Temporary Reproduction, the Berne Convention,
Three-Step Test, WIPO Copyright Treaty, EC 2001 Copyright Directive,
RAM, Caching




