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ABSTRACT 

It has been recognized. that life with human dignity needs not only 

civil rights and political freedoms, but also the economic, social and cul

tural rights (generallly. social rights). The scope and extent of social right 

are difficult to be clearly defined. Therefore the social rights are hardly 

justiciable as the rights graranteed in costitution. Their application usually 

needs detailed regulations. 

The most important subject in social rights is the right to work. In 

the modern constitutional theory it combines with political freedoms and 

property rights to become "trilogy" of the constitutional state. Together 

with the right of existence and the property rights. the Article 15 of the 
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Constitution of ROC (Taiwan) gral-antees the right to work. and within 

the "Basic National Policies" includes also principles for labour law and 

industrial relation. Lg_ labour protection principle, full employment, and 

cooperative industrial relations (Art_ 152 tT_)_ 

It schould be noticed. that the right of existence harmonizes the 

connict between the right to work and the property rights_ In this respect, 

the right to work is defined and complemented through the right of exis

tence. It not only modifies the concept of property rights. but also creates 

property to some extent. However. it is necessary for Taiwan to make 

more effort in law-making in order to protect the right to work guaran

teed in Constitution. 
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J::1*~A~z--'cJ]i~*;fCfU 0 k*_::r:JA!~~J&m.:&JLW 0 

ffilm*'!M*!W':&~lffz.{:f:~ 

~83-==-~~~':JL;lt:lE~~~~Z~ '\ ~11=~-z~~&fi'J 
JlI[~'U:;y.;~.W--'cZ~'~+1i 

i~ f~~)..:&~*~mZ;f§lHlf~::stJ!:fJD~). 

59i1t; , .~ilG~z~lffW*ih.:tt 
o (tt+1i) ~+1if~zm;E: "A 
~Z~ff. " If'F;f.I:':&M~fff ' H!!\-'.~.J:.WIiJ1!.~~?If 
71*~" '7J-ilGm*ihW~lff••••z..~*~1A 
Z*,~J{UtEmk; ffiltt1!tr~*;f.I: cP W 


1if1Jil*!Ww~~••z~m, *I1J~Z1*a1ifrm~' *tI£=1'te~ 


*f~1*~iliBlmz~ , ~1Z9;ltk~~
-§"5t~'im~WilG~.WCP-J]i*~ 

, NP.i*cP I¥.J :;y.;~).~;E:AzJjSI,~::t ~flH~'f79~~~~tz,i'&Ui~~ 

~iH'F~JL.ft(:JJ.l 0 ~.WM o=t.:&~ *~m~-==-lP " ~[glPcp7UI¥lm~ 

-f~Zmk~ , ~~-B[g+= ~lff':&jfd:.1!tr~~z~J]i , ~~*!W 
.:ttW~7j!f.~z~m~mof~mk~)'~~~iif'F~~~~~z 
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~ , 	.:r:.1'1=~fl2:.:tA.~pq~ 

• j'[5ffii <=t ' A~~1{};lt.~ffm 

.z!fo/JJff~1Cf:: ' *Fl:f::[[i~M~ , NfJW 
m:*WJ ' :1LP)' "*Wl' z~M' 1i'£ 
~*tJ,:I,t~~fl:R*&.~ift£.:::c~~ 

MP)'*~~z=¥~ 0 1Z9.tl:~~E8MAI3 

E83H=m~$.:::c1'F' P)'*1~-g-::tm~M! 
, *1£t~MA&.;lt.*.Z~fr5 ' ~
~fM~~Mjfcl:1!irift£~:m*~. 0 

fLil!:*c..7*l1I!~P)'13 E8.WM~:fti 

~lftt~~1t-Jz=*~~ , 
"13 E8ffjJliI!·~·~;f:¥f1*~" (Freiheits

und Eigentun1sklauscl) , mliiBl!l!!J*W 
~~r",,'jzIHI1* ; ffiiJ~f~.Slikl1l!~J{U 

M~~1i'£ : 13 E8:fti ... M~• ... .:::c1'F. 
':=:'7C~ (Triologie) , 

1'F~~~~.t1.d*Mtz~*:tfktiI 0 

(ltt-l-~) I1'F.:tEJ!J!~lfijZftJ!it~ 

:f£!:f:J'~*R!G1i'£.~iliRMt!:f:J~1iJj,j.\G 

~z~*ffI:if1J 0 

I 1'FfflD~*tJ,:l,t1!i!rJ*fi!TlJ:Bi& 
Z**:fti:if1J ' ~;;l'tmii§~z$Bl1!I4§

~ 	 1!l!!J~*J~~' t£D{&.-g-I!l!!J-j-L~~ 

~~~z "~j)!f ... 1fi±1!ir'" :>C1t.iflJ 
f!iIQ~0-~" , *J1HI.:::c1'F:ftiztflH}* 
¥2:1g:fl5~;9U4§-lJ{: ( ) 
l.3H~~~ZI3 


2.~~11~U~WWIl~ 


3. 0-IEW.m.tfr-~.:::c1'Ff~fCf:: ' 19j'[5 : 
(I )~:tc[EJ.:::c [EJ M! 0 

(2 )~:(!?i&-g-:Jm~fr5 z.:r.1'F¥~M! 0 

(3)*~~j~z.:::c1'Ff~fCf:: 0 

(4)f*,~ ... 1*1F.ij;).&..:::c1'F~OOz-g

J!J!~.pHM 0 

4.~wj,j.\Gm~.:::c*zffI~IJ&.n.:::c• 

!-1I 1'Fffl1'Fft1i'£1it17z.El.lWBz 
m~~J{U1i'£I~}JtlJ!J!$* (Europarat, 

Council of Europe) m:-JL~-1¥~ 

~ziX}JtIjfcl:*•• (European Social 

charter) ,:fE ~:g~+fLf~*JlHIjfi±* 

~*.~IJZm~!:f:J~fl[[g?tZ=7J..P 

&..:::c1'F. ' 19j'[5: (tt+j\ ) 

1. ~$.:::c1'FZ lIV¥IJ : 
(1 )3T;7}U~j}j(mZmfi 

(2) 13 E8~~.:::c1'F. 

(3)IM~:fr*B 


(4).~m~ ... ~~WII**W1fi\!~:m: 

~ 

2.-g-;FJn~*mlJf~ftt- : 
(1 )-g-;FJn~.:::c1'F~OO 

(2)~j;f#1J!1&.1F.i B 
3. :ti:~f$j~Z.:::c1'Ff~ftf 
(1):ti:~~i~~~z0ffp ... 1iiEfi 
(2)J!ii±&'*ih~Im!Hl~3i:~~~ 

tM'1iiEz~W. 

4. -g-~*iWJ¥&MI 

5.M1*5;ft1 
6. ~mx1W;fffi 

7.*.:::c1*.~ 

(I )~jt&.1¥i9?-1=f:1*.1Hf 
(2)fEIl:tc*WJ~1*.li:fi 

8.~~g§gtg. 

9.1fi\!~m(~;fffi 

10. ,.~~*1fi\!~~ff!Ii.!~~:m:~ 

11.~Ji5*i/J*Lf*~ 
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;ffl "' M~;ffl:Mz.71J • iiJi:m~51U1Jil:lr~ 
~~z;ftlt~IJ· t&I Jtt::l:.~§:':f¥;f#l~)\. 
,§Mn~~~l1g1J~ t q~!EJiU*~*~ 
*~mJ5JTfljfz"~Ij· ;ttpg~il;R!EJ~ 

fm1:!?*IiH.::*1*~'&if:11!~nl&WJi{Hj!Ipg 

Z$JJi 0 (tt-t-fL) ~11IAZ~:f¥ 
1:Q.fI5J5JTfl~.:w;mJi$J::Z.*' ( 
titr) ~D;ttgfliHMifim~:b1-m*flf1* 
~~jft1:1it~WB~~J5JT:mz ..~§:.&, 
~mfjt.. (Daseinsvorsorge) t ~ ••~ 

~1*~" (Auffanggarantie) t ~!i!P:tE 

.:-:1:1'F"!n~'~ifM*l1gi'iii9~z1JiR~P)' 

~:f¥1WH.ftfl51*~z t Jttlm~M1tJ.~ 
~~~o 

EI3~~ "' jftcWr"' 3t1!::;.~lJm~ 

0~zF.f~CP~PJ~m. t ~DW::*fl' 
-€1.:s:p.A~#.Z§:.m t &'~0~J:! 

l&tiH3 EI3;ft1:Wifd:*"' ~~&3t1!::;J:: 
;f.fi~ljz1*~:Mz.:m t ~Jtt "if:**~ 
.. 1Iiu]j{!iltt:m.m~:f¥;ftIzm~-=¥~ 

• m.1!PJ*~jfH~§:.mz1*~;9'f- t tl:t 
:b1-1:E:f¥"Zf§'!f-~~!nA~.. ( 
Menschenwuerde) P).&~:±:JlSt~ ( 
Demokratie):a:f§Mi-€11JDP)'~lM 0 

jft1:**~~jjim~IJ\il?l*zl!l[~ t 
;It.!Ji.IE.~fl!fijl:b1-11IA:tEflliA1~~ 

" 3t1t.&ifrtll?t$JJiJ::zi;kJflJt::fflW 
~J::z~!A!" • MAtlD1m~~~tk 
m • ~1J1.f\~Dt~m8!lG:E1.!H.~1P&~.IE 
Jrm • fElJtt~:f¥;f.I:1*~zHi! t·:ff. 

~~~ "' ifrt* "' 3t1t.~mziA!:m~ 
!A!:fIi°:m~ye*~IkA~fEl~~:i!k 

UlZ1J:S~ • ?i~!dmii}E;tt:~n'irJ::·~HIiI!. 

Zfi~·I!l!.l*fl~~~~~:f¥.t 

1~IEW~J::~W:zp.~ , ta:tii:m~fi 

:j1fttfg t P)'~P.lGJr.J::zp.~~WzPJ 

1115 ; 1&m~n~JiX:jft1:*l&J'f{!A!~?;!fl& 
mz;f.fi~'~:b1-~:f¥*Yiz1*~o 

~PJ~fir;; , §:.:f¥;ftIt1.f\tlDIEfJJ5JTfl 

ifd:*¥*.~§:.;ttpg~=1'I¥3~zm 

:tJt t fElJtt=1'~~VB~;tt3t*!i!P~jE 
;tt.:m0t;*J::z "*Yi~Ij" t ffilP)Jftj-z 

iiJi~P3~f;lft~:f:I!lfiizEJi¥J~7.J"~15 

~1*~1tJ.if&:m~1I 0 ( ) A 
~umfl.jf-I!f*m*1*~;tt~1¥z .. 
;fti~Ij" , ~JttJJi"ifM~IJ":Mz.:3-F~$~~ 

.J:1~~jlJ*$~:i1{1'm¥Jvf.rz*Yi~IJ • ifij 
1~'d't{~:±:~FF}~JiX:0~ t ~*1L~ 
Wfil&~IDl~~~A~§:':f¥Z:lr~ 

!Jt!~ttfg 0 

tlD:fiJ:tm~~+li1*~ftifij~ifii t 
~:f¥:ftIm~If'F.&M~.zJ:: ' 
~P).I1"F*Yi~MJ!'I[«iz1*~ , :I:$]:m 

~jH~~ffZ"T~ t I2§Jtt ' ~:f¥:ftIz 
1*~~;Jt:m:~EJI¥.J t ¥~JttI1bI1'F 

*YiWM~:ftI~S't"'§H¥*;f.I:zruJ!1IiU 

;9'f- • p)'=1'mJilEfI1lAZ§:'ff*Yi~~~ 
t ~fl·~jEI1'F.WM~.fB~z 

J;/J1ig , :Mz.tl:tI1'FifMWM·~;ftItrd1z00 
~1.JDP).ilJijJW 0 tl:tM~;ftiffil~ t ~~ 

*mmcpflHM~.~'&1IiUzW51um 

~?f.. (~1431*¥.~ 1451* ) t ~ff 
.:mM~;ftIz-JN:~*1*~ (allge
meine Bindungsklausel) , ¥~tS~· 

~ifij~§:.g-i~M~:ftIzm* ' m-~ 
~~fI1lA:ftI~ ; ffijfl~R.z~·:W~8 
WHf:HMJt.1·~;ftljfi~ t fl-tJD.I;.tm'fB&, 

o~itE~=1'-€1:f!1!&=1'-€1:p.~1J'.f~ 

~ZM~1Y!ffl t ~~M~:ftIzitC1!r 

~*(Sozialbindung) t MA*YiflJzfT 

-85

http:f�:ftIm~If'F.&M~.zJ
http:1J1.f\~Dt~m8!lG:E1.!H.~1P&~.IE


11 

, 
~ - 1t13~!lUJ~¥~ 

fi!!~1~'t-:f!j~~iftl:-e:, ~FIlI1M..A.~~ 

jftifit3!f!~lm1~' tM~"nljfti-e::ertfl. 

f:E ' ~1~ffl;2?dtB..A.Z~:fj;f.l:.f1j 0 nm 
J.V,.~:fj;ffllf'Fi1\Ur!l~Zmf;11MW ( 
Auslegungsmaxcime) , :1F~Jfj\-y_I 

f'F;ftIl~~:l;t!iUz ' *00J::. "*ill' ~ 
~zf*~tt (tt=) ~Jlt~~ 0 :1F 
IlI1I!iJ*~:t.I1'F;ftIl:!1A!Mi!fHCZ1*~~ 
1lJflFJT~m ' i!&mpJ 11$l±I *jifhi,Wrn 
-g-1'FZW-JW ' ffiHii~Z§B9JWtE~ 
~*IJjg(~.oo~Z~Ji!'i!&~:fj;ffll~ 

flZJS-iti.I1'F.~M~;ffllzJJJfi15 0 

Wltt.r;!;~*I!iJ~P3zmjEffij 

, .~mfiiJ*!ii±~:st1tzJJ&~ 13 
~ • ?&.~J::.zrC;':MmJt.''M'~~~ 
ffijflFJT~~ , i!&JJ&J&1iflia:~~~jE 
~5t:;n~J¥: ' ffijflt~z1Ji:lt~~~ljm 
~:fj. '~:fj;ffi:f:~~t!p~I!iJ*"~1Z9~. 

~1Wml:k;jE~*JJ&~ B9~5t:;'~, 

:Utltt;1€(:JJ&m5¥'t1:.~~z;ffi~ 0 ~DJlt 

, -jjoofif;!~*~1~~if~fllm..A.~ 
~:fjZ~P3~' ('Wtl~D.1*'" :st1t 
~m~~) ,-jj001~1Ji:lt.~~ 

~!Ji;!jfti1!tX*mp.Jl:?<:.MJJ&:ertilifi15:tJ • 
P.JmtDOO..A.Z~ffWI!iJ*i£~Z~ 

ff 0 IZ9Jlt*.I1*li!fW-~Ul' ' 1*ll!IiZ 
~~W~1Jr ' ~~~*z:erti1llfi15:tJ 

,:Ut~D~m~~~~;:ft;7t~~ 

JJ&mv}\fl!{i1k!-g-~~JJ&m: ' 1.fE~..A.:tJ 

jilJlli:zr.m~tlij.~ffl 0 

.=... " J{:t& ~ 

*mb~Z{Vil~~.If'F.z1*~~ 

:tE.it;r:p*flf9i.i~~1Jl ' {g£~ " 

-

ji*W*BVJZ:.fiJ~;f§lm·~" (Inter
essenverbundenheit zwischen Kapital 

und Arbeit)' (tti::t':::::') ~MJ:rivJ


~_If'F;ffiff:tEZ1lJfi15 ' ~lIt.it;r:p 


vJ-~ztMMJ:ri;fttzi*~o 


MJ:ri.Zi*_.~*5m'~w-~u 


(Strukturprinzip) , 73'~*~~$tl1Jr 


Z~*m~ ~rE'U;!;J::.~MJ:ri.
0 

z1*~' iinilg:.fL.flM~$tl1JrP.Jl:?<:.13 

rErtJ:I;fi;~~m$tl 0 ~.i*~lj}J~:w.:J 

jf~M~;ffIlm 13 rE{VilZ-fji' ;llt § B9 
.:tEJV:jl1::i'J*~H:L.flM~Zi5!~ , 
ffi~flM..A.mfi15 (Personale Funktion 
) ; :tE.it;~Wt~~r:p. :tEMJ:ri;ftt 
jjooJ:ri~=~m~· -mjfti1!!r:fW* 
(Sozialbindung)Zt1ftJO • ~-~Umf* 
~~$l:?<:.P3~Z.5!lo 

OO..A.M~J::.Zfti~ • 7tlli[lJ::.z 
OO~· P.Jl:?<:.;ffi:tJW1£~rJjzoo~ • 
ttt.:.l:~3&~:t!ii±l1i1r~mZffi;~ 0 :Mi:i<JJ 

tMMJ:ri.Z~}jiUl±I~~~;;&*J::.tm 

15 ' ;1t:~~lJl±I~ "1£." (Gerechti
gkeit) J.V,.l:?<:.iftl:fiti@'i¥1Z~;;t 0 m~ 

!le.~-g-.:sp.~~;;&:Q: (unoekonomisch) 
, 73'~~~-g-llI'! ' ~-g-.:sp.1£~ (un

gerecht)ZJ!:1-J:rifif;!ffl ' J:ri~fa:t5"i1t1:-e: 

ti~ (allgemeine Sozialverpflichtung) 
Z-=t~ • W5mFJTfl;fi~1~~ , ;1t:1T 
fit!~Dl:?<:.1};tJ.;:.fJj:Q:· (lEti::t[9) ~ 

lItftJL~J::.5liHt;jFMJ:ri• ..A.ziIBUz 
(*!WJ~' fHiit..A.' ~@~) ,~ 

ftM-~lIiz[ttfitJjJfi15 (soziale Funk
tion) 0 (ltI:t1-li) 

?&ffij~-jj1ID ' Mi~H.Zf*~ 
~f1i.5~~PJTfl~~V1f1llf(jZ;fL.fl J 
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;fIi5f1J (vern1Oegenswertell privatell 

Recht) • -§.1I5!MJiIPJ:MiIUJI (W1"F 
•• ~ijE];fIi~1m1HnMi!f£.) ~iL& 
1.rS0~ , :1C;jt.~ifd:1!iI~J:Z.:ijg1ll ' 

Mf~Difd:1!iI~i'.t~*. • ~tt1!r~M 
zM~ffi (~1*:s'iZ) (ittit1'\)0 

I'llll:)'~f!1!J~:FI5.~~~z.Jl!.mm'Wtl 

, g;f!mJ:~0~J:IDff*.1*~E81im 
~z.~itfJ::tJ~ ( IfifrdJ~1fz:~J:) ~ 
11 (Arbeit und Leistung) mmRX.~ , 
1liIlH:;l!:(q~J;ttte-1¥~~1'.tZ.~:B-;fIi 

(Teilhaberecht) , i!&ffi]ii£mm:~lfM>.K 

.q~*:fifMi!f£;ffj1¥~ 0 .lH:; , ~itfJ 
WM~E..~I:B.:if§J;t:iL' ffi]~if§§::'if§ 

RX.Zm~*o 
..~itfJ" - :noomM~.I~.EU!iU 

ZJf'§J-1~* ' ~-:nOOJ{IJ~DJ:pJTD 
7I"B':JmM~mRX.z.~=:F-.JWl (reale 

Chance der Vermoegenllbildung) 0 E8 

~~JitOO*;g'M~.~7Jm::!:~ 
if'E~ifti;:t£Jt~if1!f~.f5Hpg· 

Jm::!:J;t1tJmA:fif1~1111~~;ffj ; ~:6tt 
ifd:1!iIooffi]~ , J!ii::!:J;t~fJiiA:sl1Hllt~.. 
:B-~"oWifd:e-3Z.:Ifr:!;fIi 0 ffi]I'lIJ~M~ 
.AZ.~~3Z.:re.#-~.n1t.If"F*MZ 
~fUM ' d6,~~-v~.T.1¥gz.m~· 
~~~itfJ~J;t1E:~~if.:fif~oW~ 

~., [l§TI1fift!15%jUf!1!J*J-1~itfJrfj:lii; 

=ffflf1J1ftTiZ.~. ('Wtl~D~~A.iiJm 

ffllt'WtlZ.m~) 'IliIJlt.T.i"F.:W~ 

::Mz~.R*UM~.Z.lfi81!jJ 0 m.E8M~m 

RX.Z.l!i!6tfj~ • M.Z.mRX.bt~1J[] 

~*~ft:Wj!~~il!JJ::tJz.19:A. • 1liIlH:; 
PJT~1fil~B':JMi!f£JJ&m (positive Eigen

tumllpolitik) JJ!3&JJ~IiiI.BMJ!q~. 

wJ:JP.tlftimRX.Z..1!iI'M~~ffi]oW 

.T.i"Fif§~.g. , ~fJimm~~l$.5f1J 
Z1¥g'iTIf'§'Jl:fif1i!l~~fto:t£lH:; 

~~tifF.T.i"F.WM~.E..~I:;f§J;t 

:iLz..5f1J ' iTIfi*if§trBif§RX. ' ~f!1!J~ 
tg~~.g.~A~.MZ.§::'1¥Jll:f:jtoW 
1~14z.=*3Z.:tt 0 

11i : .L it:ff{~J!.1t~J-t 
.T.1"F.z. "n!G3t1t" oW "Jlm 

it" , ~m~!.IGIU~.T.1z:~P),btfi 
JJ&~Jl~bt1'ij~*U~z.JjtJjl 0 ~~~ 

.IfifM~~JJ&r-§~~oWifd:~r¥z 

~.It, .~J:::Mz*J;t.T.1"F;fIF:fPJ,:~ 

ooti~ : :t£~11fJ:E8~P)'JJfH.~::tJ 
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