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BRI BRI F R A A RN BAFNRIBETHALEERIRS
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2 HEHEWE F4E B3I REIIESOH

:

+ 22 o
=z Al =

NN\ OFAYERERBHEREANES - FHRTERNBEBRE - 255
e EHIBR ( regulatory state ) AT AT (FEErER] ) ~ &&5HE (BERWBUN
BEs ) FIRE (BUE A RRES I ~ (B BT ISR g ) - BuR2 Eh
NGEE TR (R ) BH ) (deregulation ) MYRIRE » £ M B 1 A8 R B2\ SR H A
L - BB S A g B U TR R RE R R R A RALEE
FFEATE B B o B ARG G EE N E g REZAE (ARt EE ) Fanf
RERA ~ B - e TRl ) (legalization ) & RIREHTR - BORMREREHIM A
TR E) A HEEHIEFE AL AT ~ ERUE o FE2E ERIONERERE
FESHERINVEE - TR - BUFRIE R T B M S E) SR O Y R o

1638 g7 M S SR & b - P8 7 SR & DU AE B AS B B H B (purposive
law ) HIZKEHE » RS he i B I A B B 1 R RS R SR A S RS B8 - PR T BT
JUHAC DR AT MBI B R ERE A R B EATERR T A& 1 (formale Rationalitct;
formal rationality ) Z 8 o FriE T M X & -F R kA i R 2 iR — B e 1]
TTHREEHER  BENMRERILT o EER AT X G -T R R R I s
ANB » DIEESOE A - SRF R Rl 28 - SRS Em AL - Bkt b o 0
{BFEZ AR P R RS > RREHIF TR E A - SRR @ T ER -
PrREMNEREAEMEY > Mm@ T E8 LS E (substantively rational
law) ° BE FHHEEAEREBERRKRA A HN (purposive ) » LHIEEEH ( goal-
oriented ) WBURz TH - W2 BBEMNEE T » BEXRENHECHE ~ &
FE - Nz » EEY EAMAREER DS BN MEE - — RIS - iREcE B
7% (open-ended ) H77 3 o (AS{EFATE AL AHH - B REIHEE R - R
R AR - AR (R ARIEE - NEHIEE - RRFHE - RitHE) -

BN 2 R SR AL E . R R TEEYEL, ~ THE
B8k 1 (rematerialization ) FYFRHL © i5 2 P = F AL PIETE T+ G 5eE )
» MR BUN BB @ AR 5132 — 5 - H 3 RIS S e A r & 3 M Al -
FH8 N\ AN E (B E R L G EE i RN EEEE - o2 AERE:
HEME - BUFBIERSSE - REERBEERAAR - REHME ANAEZEIRHBRR
EERRIE o P ERRBORBRR BT - BE BRI A T EENEE (R
BE > HRE ~ BRSE) - NS thEEZ BRI E HIE T o

WE BN G2 YREENIH I AW - 7 ER R RERS  RUEHER
BB o ABNTESRRAAAL « IRBEEREVE T - PSS g AL -
HRFE AT E F o EBEELBEEA LR Bk s ANl 28 1

@ Max Weber, Max Weber on Law in Economy and Society (Cambridge, MA: Harvard University
Press, 1954), pp. 391~ 446.



BRI AAB—RmERR g2 3

B LR R M R B A N RE R K ) o 46— 20 KRR R BR A -
BRI ANES (R - J8iE) RAEHE N EEARE D BERES RITRRE - Ok
deERE G R RS o

ENTRANES - £RS AWIRT - BEER TEEE L B o A S aERNR
7 HEEEAL - BURRERINS R ERY AR EE S EEEENSH > R
S AR RO Y SRR R e T 5 2 2 H i e i SO T B AR ~ R AR
) 7 SN EACHIER LIS NEEETEH ? WP ES S (RE S5 i AL
EPFEBHLEE e b AR RN B Wiz > S5 Ik
R bl — B R R o

5 I B N B A B e R R BB R B IR B TR ( Gunther Teubner 1944~ ) 2
FHMEILEH 1 (neo-evolutionary ) fEEL » 1 [ERRAE S NI ERSE RBUB BRI E L - DI
R BB AR AR o IRERMATERER - BRSE H piAF U2 A (L B
fLREA E R IBHEE o MEmIRAEEHIL - BUEERE S - MEnemil gl - BEEp A
M - ERIE AR R R I — PRI Y ~ B IE S o

AR R G SRR L I SRR R ER A - Ho e - o B AR T £
fbam— B =M - OEBFR LB OMEMA LI » DR G ek Bt & 2 88 X
FEREB IR E o & K okt BN A A B R R A R B - ARt
2 250 B 5% B W v 1 2 O PG T L B R BRI et B A N S L SR
WIREE 2 35 - RMEE T B, (Reflexives Recht; reflexive law ) ° FrEg iy &
PR TR T T BN R o WL I R ER FE R ITE) - 5T
etk Bl fa R eI - (BRI > Tl Rl o B - BmERESSREE R E
BN TRE ) ke BERIEHN R 58 0 LUSH Bl EL 2 47 (Tenbner 1983: pp.
241~242) °®

AR EAEEEER THrE(ban . 2448 - AT HEEE
HPrere b B R S 2 EraR - Wb ik B H A (autopoietisches
Recht; autopoietic law ) Z#55 » fil—EIEER TG - @

O SHEE ARMER (St B REI0E) > H55~90¢
@ Reflexives Recht. “ Entwicklungsmodelle des Rechts in vergleichender Perspektive,” Archiv fir
Rechts-und Sozialphilosophie, Vol. 68, No. 1 (1982), pp. 13~59; G. Teubner, “ Substantive and
Reflexive Elements in Modern Law,” Law and Society Review, Vol. 17, No. 2 (1983), pp. 239 ~ 261.
AR R BHEE B ER 0 EHAS 1982 FRRAEEE CEARRMEER) 68 HIKIEA(R
Bk —DIHBBER R RSE R ) — 30 XN 1983 FHREER CERRMETFR) H178
F2HEN—BAE (BRABEETHEEERENTER ) - EREXENL 1994 FHEEE CEERR
B) R B BRFSRCE o R Il SE BIEE Rk S SR T 25 e SO R E R - BHIR T R S (0 I Tt
SRR R R LG - URES 2FE R (e EENER ) - WEB L REES KR
U PR AR B S B AR AL 2 LR b o B AR R R o R KRB BRI N AETF
( Kahei Rokumoto ) #m AR MR CAEMMHERIER) HXED  EREXHZHEEBREHRE—H
Kahei Rokumoto, ed., The Sociological Theories of Law (Aldershots: Dartmouth, 1994), pp. 415~ 461.
EXEMERBE  R2FRBREMEZNF - DUFIFEE B & A6 R &8 2 i RISV LS B FTisAg o

B
®
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N> BATIER A R L

EAAEP—LMUENA =+ HHB4E » WA EZF2E NS EEAETERERE
WARBEELE > —AREFEHERKBHRAEE L (Referendar ) ; —JL-bOF#
FRBBERE L b EREEE (Assessor) 5 — VU E SR IIM
REBMWR B EGERET2A ) — b HFE R ERKBHEEA S ( Habili-
tation ) ; FIFEBERE P EEE - R F <M ( Privatdozent ) 5 —/L-EHHFEE—
NN\ EEF R R BE B - LA SRR B EE A G BHE -
—NNOFERE—NN—FEBIMNKE ~ R MIE o — LN\~ FEE = RIE
R B TR = BB o — L \MFE AR R BREER TE W VRER
— LN\ \NEBRIR B S AR K2 (WA ) SRBEEHE » — A N=FE—N
SN B BUR 2B A B A MR - — NN\ ES B mERE
HREBHE c FTEZFH 1 0

— (MR RERIEREBTE 4T ) (1971 £830)

s AR ABENABMAL) (1974 0 330 5
» CHENRER) (19750 #3053

FEHE UL

R R s E L) (1978 #E50)
v (REER-RAE RRR RR) (19820 $EXC)
Ao (BRBEEPEEMRERRR) (1983 &30 5
o CEMBEEERZHRE) (1989 183
JUs CHEDUIT AR E g - Ik E T E R BB ) (19920 X)) 3
Jus CEMBEERRCHRE) (19930 ) 3
o CGEREEEE) (19940 ¥:30)

T+ (BEIRE 2 RE) (1999 AFISC) 5

FH g A e B B A A S imid SRR

+Z o (AFTHRE T HHEATACKE) (1984 0 X &) 5

+ = (EFBEP A REE) (1985 0 3 A8F) 5

T (R (1986 0 T 0 )

+h s GHEERNFEE) (1987 » 3 Rl

F8 (HAR  BEET SRR (1988 0 H3C 0 W)

+b s CERIMATBENEE) (1990 @ 33 - Wi )

T (AN ARG R B A RIBE IR ) (1991 0 3 FiR)

HO BREFFEARBSBEN - EHLR - B EEEAMNHEER - UTRHAXEEAN FH
Z1E - AR 5 B (WAURBEASH ) CHXES  REZFERBEREZERCKFIH
FE CE#EESD) - DR GBS (BIEXD) - BRIEFHE - £ B~ EANXHEBEELLE
HRHISER o



KB ERI AAB—RmERRt g2 S

+hs CEFAEERNER « B S8RE) (1992 &3 &)

ZF s (EREEMOEAREER) (1995 0 3 FiE )

Tobe s CRESREAREE) (1995 0 K FiE)

— = (EARRcERSERE) (1997 » 230 Bl )

= (BT ERECEE) (2000 0 B B )

BIRAAEZEZR (% 8) GE2FHXHREH -

R kR T B A g B B kiz 4 BEEIRE £ (autopoietic law )
B#EE 2 (Niklas Luhmann 1927~1998 ) &4 » #¥EWH4E ~ BE ~ HEfEY 2
R EERKNER -

A~ ALY BT E AR

F 70 TR B R T A A S B P o BRI T R LR R R ZREEOR BB e R
FAEEBRMIE NS (Philippe Nonet ) S22 2k JE 7. ( Philip Selznick ) » FIf2E 1y
WA SEHT DR B BB WA B o M fTE R N TR, « THEAY ) (types) »
PABCERRE— M BURE » SES 5 AU - I e e - B M B RE
H o (BHMGRANE FB B AN G 2 B o MRS AN G 2Rl Ak
BRI o Tk TEGYEL, - THEEEL, HREEENER - R - &EEH
i BEhn LIRS o

f M9 N BT IRAT RS - BE B AT LIRS RS REN TS o L iR aE
IR T AR 28R - IS THREEEYEL (FEk) o 2Rtk - &A
S AR EY - URFEFFHEESRSH ARG 2 S HEE - ©

fisE WA ERITEIR L R IRYVE R (2 - =4 - BT E) o HEgE L
B AR (S EHRY > B ERFRRER ) R - mRBE NS
MR LIBESHE R » 5E— ST am R R - RO EE (lega) ~ =BiThE - iR
FERYHLE 555 > HHME RS RPN — B EdE P -

AR AR SRS o FIANE R EETE TR R
ft 1 (increasing particularization ) F1Z2) [EEH 5 E'E A H G 1YL kB R
T o BEERER T mEAEK - THRIRMEN I E - DURBORIIEIR 1 SEHt
N BFTEASERCY  EEREIEREANEGHENE -0

N E AR R E B BB - MERIER » NS T EAE (LR 2 # A
MR LR AR o o SRR AR BEN AR A - #BF KL T
e g8, - BB E R R E KRR -

SIEEEE - EE - FANRAEF LK WA LN EER (proble-

HO dHE TERAMEEELEEE, > TRHEME F317H RESIF 10 H  H913~914 -
@ M. Weber, op. cit., pp. 63, 320.
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matic) » 7 FE LR RR G e o (LAl AT 3 R R A 1 7 S B S SRR A A AN ] ©
SR EL SRR 4K JE b 1 R IR A R AR R AURR B Y ~ B 3 (Y BRI (1
R — FERR G o 5 ﬁi”?ﬁﬁHﬁﬁ@ﬁ%?ﬁﬂ%ﬁ@ﬁ?fiﬁﬁ%@%?fiz#% ’
Wt R AR E M A B - (IR S5 B WM (purposiveness ) -
fi iy T2 8% (participation ) o ©FF MR AN frf AU 21/ I JRE 11 AT RS B I - W (12 22 %
sEEH B RN AR B R A E R TR A - ©

[ 2 EIS(H IS 55— 77 T AT 23 A L A0t e s iR S i i tise 2 |
TR S BB S B 2 TR A B ) A 2L 88 (Kovariation; covaria-
tion) © & B ARORE IO BAEHE - T — 8 R SR E AN R M o it
PR =P B ERR TR ¢+ — ~ BRI TR ALY ~ 35519 ( segmentiert; segmented )
e =~ mESFHELR (stratifiziert; stratified ) & 5 F1= - ThFE LS B (fun-
ktional differenziert; functionally differented ) tL& o ¥& —FENEFEI AL E - fil
BCIE T R R ARk T o

EE2REE THANEREHRE Lt e SR IIEE ot g o R4
(g o 35 M+ € B R R R T SRR AR I U IR A (b o DABRERBEZRER - HNTREy
BB R EREHEZNE R RNHE ~ N#fE (inadequacies ) » EMEEEMELIRE

OB E K - HEIKT S - SERNRA R e AR ANk s H Ry M B

2 BRI AR R o Sz - R aRIR A B m i R AL - AThRERm R E: - FOfRs
A T B IE 1 (Selbstreflektion; self-reflection ) ZRFEEST &% o

U 1T ST A [ P 3 20 o TR [ SRR o VR S AL P B R AT P i - Bl AT e
fLamr 7 A2k T AR HEYIGR 0 - BMRESR 5 InEB R i T Tt
EARRR R ) ROREEER o fth 32 9RE B[R] M B B A 1 f o A5 B B B RS AR
LA o S A 9 R LRSS T BE M ( Strukturmglichkeiten; structural
possibilities ) ° i& B EATA PR E LB N0 — 88 o &R AR PR R & - modEid
B 53 A7 AR B 2 i BB AC 1 o MRS B A & BRI RFNR IR A T8
BRI AGHA BRI  MEENERIBRETA -

ES BB TR G > a2 RS ( Rationdlitatsstrukturen; rationality
structures ) %0 & R E FH (L2 B8 o SRR A HENALR - e

#® Philippe Nonet and Philip Selznick, Law and Society in Transition: Toward Responsive Law (New
York: Harper, 1978),pp. 78,95.

HO EFELERNEEE > REEMBIEREE - RS (legalization ) BENHEHEL - HEAEH
MG HBPRBONARZHE o THEH L (legality) ¥R (rule of law ) 2R o HH RIEBUER
SR E SR I S > BB HIR A R F a9 R AR R T S - ERERTHENES
HHIEEERE R o BIENTLHERREREBEEZ » B EBERESITBE TR o Bk
H 2 AT AR B - SEARTBEEE R - BARARSHEAGUREATENAH » MiH RSN
B - 2EIWEE > FES (514 BB KRE83F) » H389~392

5@ Niklas Luhmann, “ Evolution des Rechts,” in Rechtstheorie 1 * Wt ARIYE# Das Recht der Gesellschatt
(Frankfurt A. M.: Suhrkamp 1995, 1997), pp. 239~ 296.
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S (prdkonventionelle; preconventional ) B » HEHIRWE AW ~ e
% ~ ## 1 (konventionelle; conventional ) FEEE - & RIE A ARIN ~ #ilpE W
ML EHI ( postkonventionelle; post-conventional ) ¥  FTEH KT ~ e ~
#l ( Konvention; convention ) & — B ( Sittichkeit; Moralitct; morality ) °
TR EIEE L o FTs O ~ e - BEFIRIR K EE LR ARTE 28
FHR S o O AR EREBICT S 8 AN ~ HER ~ R MR -
Wi 74 75 F R 15 5+ SR A e i W

AR R HER SRR K B AR S T LA E MR S — 1 Pl 22 R B AR R
HPEE ? BAERSMARRE NHPUEF R HEIE - Bl H A — SR
I B A EEBLZGRLE - ¥iE 2 - i T/EE BT sean A P sm 53 -
TS B A R R S BRI B i - e KB AR SR S R -
R EBREELAFTRI o fEEMARE T » WA =R NG IR 5 I BN -
Mg E—MENENRATE -

NI e 08 T RS L - RBESFEREIERAIER - )iz >
ISR 5T SRR B U A P s A R B A -t TR A A ) L i S R B AR o
FE A R R SR IR SR B AL ER  88 3R > TR Bz I8 ( covariation ) © tELZEH]
JH 55 B ZE N FC S R A A A R IRE 38 RN RE < S0 17 » BC &4 SRR W S S B A 2 3
Rt G RREN AR FE - SRGREE AR RNNAR T B G RS
NEFEHAER o BB RAE SRR o NSRS - T BN @

FIrE W M A S IR B B IR TR « B WHIWIMEER 5 B - (BAOH A &
MBI+ — 77 TATER AR R ) B R P B S S > DG TSR T R BB o (l
TRV R A R A R R G T BRI B R B N BB R WIEEINEZE - A2 W RLH A
B i R o SR B LA N TR 5 B ZE W I BT I A I R e PR R A
LIRS E PEER ¢ FAME R B E 2 A A 5 — PE B i IRr 1 2 5 0 2

BT RIENGIRE o RN ER AR B EE2E IR (LR - JRPEBEA
e - T AZEWENRE S G858 o £ E/BUT - H S HEEIESET i
S B A Y E A IR > BT DL JR] R e P ek 1 B R R o B B 2
CEES Tthe EEENEHEN: ) (Sozialaddquate Komplexitdt; socially adequate
complexity ) f1 "L &M Al ; ( Organizationsprinzipien von Gesellschaft;
organizational principles of society ) FIfEHES: o KERISIOBETAVERE: > AHRRM R H
ARG B TR g RS & g R R AR A RE BOhE 2 BUME R Bz [ o R A YA 1 AR
R AR RN DU R, - (e TS & T2 E Wg REAEE (niveau ) fil— 5

o [B& AR B I HENE A - SR AR R B AR Rk

@ Jurgen Habermas, Zur Rekonstruktion des Historischen Materialismus (Frankfirt A. M.: Suhrkamp,
1976), p. 266; J. Habermas, Communication and the Evolution of Society (Boston: Beacon, 1979),
p. 95.

#F®@ G. Teubner, Reflexives Recht, op. cit., op. cit., p. 245.
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R ZH B ] - DU ThRE H 42201k ~ feil H &R ~ 25 BRI RIS -
5 I R P S BR AR A o - IR 3R A R TR o b ZE A A 0 I A [ R R A
BER T MO B P R HE T o

x— EBEREERELRERNREE

ES i
R AW AL RSB B 553 SEEfLrEr D

AR EEREgES | BUERES BB HRES ERRE | RERERR NS
T AT B B S | e AR R 2 e

S AH ST

AT B R
5 Bl (ERE) AERtE>REE ( ETHIEB) | g BlE e st i
= A Zhhe 7 By ik
AR BRES>EEE> KK ChEFER) | WEREEEESHIRE

BRI : Teubner, op. cit., pp. 13~ 17; 58 ~59; op. cit., pp. 246, 278~ 281; A XIEH HITRE ©

EE ~ o fE 60Kt R 9 AR B R B )

HER RS RIKE T S - WRRETE AR H A B2 BN e ( A\TR2R BT
ol ) MEHRR o ARREGENR SRR - BT T ARk BB B
MR - WEE B BRI NIE G FHE R o 55T e SR SRR E N e R
BB > Wi K AR AU (LAY EER - A AR R - AT ATRA T @R 8m
gy DU BB R R SR SR G SIS R R -

— ERBRMBEM

PIBR AL GBI WAL - 5 - SEMH 8 TR SR A RE o T kA A
FUR RS TR BIAANEE R RRERAY SR O o BMTLIZ I ~ ZIER - Mk
B~ Bg RRRET R o MR ~ A E R BOR IR AR T 1 Rt
BRas B R R BT o MAHLE LT A ~ B ( dimensions F3gk ~ K1) - Epk—
86 % AH ZL B Bk A9 5 2 1T Caspects ) ZRERF » @B A0 R ETE R HE
1l o FUA SRR WP FE M B B DU T O SR b S o SR B RANER S
FIRE  RARIR SRR R E R - e B L e S008I - Bl - WESIR
HIETCH] ~ BBH (constraints ) WU EEAE - HEHBEENES > REUEERS
ERTEAES A IR

P BN RIS R I E G 2EH0E (reductionism ) ZZRR - ¥I5h ~ %W
KME - AR BIRAT S REF EER (RF) HER > WAEEZEREFHE



BRI AAEB—RmERR g2 BT 9

TR ET ~ MM - A OEEMBNIE - Kig » B E g
W HRAEEL ARG NENE) BN o F M A7 35 B2 b AL A R A
FE PR TR B [ i i By o BXHIGRA RN T B AR R P A ) T LA B E B R
TEMI# ) ( systematic forces ) o 3828 a3 — PR N % B) IF 2 55 — PSR E 5
WZKFy »®

W N H ) A i 5T RS R L AR B o YRR B S L ~ IEE (LI
JIFTBOE o FE — IR A BRI R EE AR )y - B R ERAUAS S - TS
BT - LR B B SR o [EEE I MR R R A P R i 2
SLHES > TR AW BEE AN > EAEINEE D > MR RE R - [
JE e 1 S L A o

RERRF N TR | S S GBI (L ER AL L - 5B RN WA (L B S 2% P
BE > BTSCRE o W0 35 T IS AR v g e AR Y R BER b B AR SR R S R AR
W BN AL & T ENER » (e T S RS AR AL T T BRI , - 15 IR
EEEEHNEERAH B A REEE MU ER N R S T R RENE

( Entwicklungsdynamik; developmental dynamics ) JE K5 o ®I5 [ B A G 5L S8

F I AR < BEL BRI EENE B A - TR IBOE B R A -
B R S AR 1 [ Tl R AR VE AL (BAIE SRR A R A TE R B - IEERHE — 1S
AT AR 5 i 7 BB #5550 o HWT R T 00 -

B & A1 S AR A A A A R N[ A TR i S B o BRI M YA S
RULE AL o YRR H B THRBNIIE B SN RIERL TREN
Bl - Oz - BB AL EE R R AEME AN E - B NSRS A g
B fTE R AL R M S 2 bR ©

MR LLE EE LRI ERAE e 2 S ol (T ? AR T A
CHESIE S B S DU LS R ¢ AN A R SR e 5 E Tk
AR S TE- N =V IT S BTN P S E N T s Van = PN E DY arS il Tivany e ut
SRR E T S - AN E TR AR U S H R AR B B < S 0 (N
B — - R B HIE - MHB—2R4AN - HAeN  BE - s
BB o (AERERAE B R EETE ~ B B S EAE Fh  JfE B O E BRI REAE ~ 5L - 2
T LEmE B SRR T2 T ISR B IKFB Y ( Selbstrefentialitdt; self-referenti-

#F® Ph. Nonet and Ph. Selznick, op. cit., p. 20.

@ ibid., pp. 51, 71.

#@® J. Habermas, Communication and the Evolution of Society, op. cit., p. 30.

B MR TEE - EE - RENBRRERVERSABHERBENTE, (L) #E (T) > FIRYER
HE (A6 WAEER > REI90OFE2HMIA) » 3218 HI7~114 5 532281 - H193~204 °
WEESIEH 100~ 111 > 206~ 208 » 213~215 ©

@ N. Luhmann, “ Evolution des Rechts,” op. cit., p. 242; N. Luhmann, Das Recht der Gesellschaft
(Frankfurt A. M.: Suhrkamp, 1997), pp. 239~ 296.
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ality ) 1 o SRR ARG B RE R - MRS A N R R
RARHESTHY © BB BUE RN EHRENE LA R E A - ARG TR S E
FORRIEFE Y [ B o TS 7 38 458 50 B T 2 o S A s RS A B+ TV Lo o 11 % e ) 5 R ot
B RN R D EEENRRE  REEAT "THags (HE) W
Y EAE | (legal constitution of social reality ) © HIJ& W AIREIZ 1L & 2 BAE
1 TERE 5 (modulate ) HASEGE » LS BEARITH R RIEBERETZESN
O o

AN AR - AERBIR R (LR R, o EHIRERRRER T E
BARY s FIRFER THAIRWY o B85% o SERA AT DI i sk v B B 2 N AE Y
Bk BEAMEE LR - Rz » St banBm s - st g 882 H Ak
B > (B35 BrAEAE o HAVESE MO T R BN R - AE 2 FIAERRI B R - (B3
g WA R g E A EA o

RS B AR RS M ER AR o DB R PRSI R R B - [
RN R R 2 2B - ottt 2T S - AMERTT LIS JrkHe
R R HERIE AN - WA it B R A G R B R A
ANE] » o3 B S A A G BR B B R E] 0 S A M R T RE D L e
BRBEER G RE o

ASEwAnfl - HEERE H R AE S SR M B R - g
PRy A B e AR o L [R] BB R RS 28 T A I E B T ISR < 38
WEte s TEAENEFYEL, ~ THEEEE ) SRKENNEL - BE2EN - &
WA SRR AR PR B SR T 4K B T 1 W P T A S N R R S B - AR TR
SEAN ] AE A AT S SR (LA N AE B RE o

= pEMEEmERE  EEENRNREEN

o ICERZE [CH I FE M pA i IR B B > BRI 2 s T IR EH Y E
b, ARME T2 - §iZRRETEE R - R MAHEEELER o M F RS
A EEEEMER R Rih—mlh N EENRA—IENEEE - B
EREWE—IEA 225 o HM: ( purposiveness ) Y H ERHE [a) 216 {8 Rl Ay R 260 M A
T B e - Wt Ao s T AREM ) (open-textured ) AUIEHER] T A5 HLHY
M, (result-orinted ) WYL o

SEMFTR ~ DUH S EGa s S R B T ARG E RS (& TEHERE
SPICHAM K 3 (civility ) ) o tEEEETH S BN ( IBREN T iBOs T
U8, ) o fEEMEBEEE T - ERBEEERNTEER T THEBERS W, T -
io A L SR 2 B IR OB R FILE > IR TR S n R ) Ba e -

#F® David Trubek, “ Complexity and Contradiction in the Legal Order, Balbus and the Challenge of
Critical Social Thought,” Law and Society Review, Vol. 11, No. 2 (1977), p. 540.
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AL - A E B (L e A A RS R O o AR TR (BRI,
TORBERR BT AT ERNEREES > &8 TRERIEN (TF) M1k, - AR
A BFHE B AEEINAEN AR > BEBEABUREAFRE A c EENG
HMEPrE kR DA EEP e B o B2 B S, o

o R B ZE T 2% JE SRR B MR A e A L O O A A R R R e R O
WRE A T AR L P A S BB A © HAE i WM A A T S AR
PSR - DL THI RS, B TN BoRL ) MERRSEE - EMERNE
BT TEENIESE ) <Al UHBRHE S nEEE TEFNAT ) (FRH
RO F BRSNS T RREANM L, (raison d’état]) ) o B > E—HIE
MIER ST BB I BOR [ EE S A s e AR -

Firag ) i i B S S S U2 7 (institutional diagnosis ) & 5 S EEHEEEH (1E
BHEHENTEHE ) WA ~ #IE ~ EFRGEPE o ShEAEE N A
SRS - BB AR R A S IS RS RE S A AR AR - BB BN FERE o
AR H N E S B & R B R AR BAIT SRS - TR MR - BfE (27 ) %
BESE T - BENMEBHENHEHERATE  MERHLREF RS HREH - 1
P E R ~ o (Hob) - SFENEEBENER BT - EEEN
AR TN ~ 50 W E 2K - FIENEGHEREE TR ARENITE
( enablement and facilitation ) ° @

BERBEENBORIL » A bBOR 28 FiiE X CHgMERE 2 8T ~ ek
ERENITE) ~ FREN SN ARESESE ) - Rz R 1 51 LR S E I H
G BEEAEE AR A o 2 NI RNGEA IS B S8 IC S 1 32 M vk i g FE R R R
WA R B B S DU OB SR - S Fm W R T LUEEE (7)) B
HHE BB R 2 BN B E S ~ B - S R TEESHEN =21t - =1
AEHPER - TREIE AR ~ EENAM RN =mEHME -0

= ERESEMAIE R ——ERRIER

BTENAEBAN - 8N BN = ~EEN %R - AOEANSHES
FIS AR SR ~ B3R o 38 75 T nT LUE A SR 35 B S A sk 2 g - TR
BEEEMA - DR ESEA b o BEBEEE T 20 RNES o R A M
RF BB EN R Gl i c AR R ML - HIFIKTE © &
SRR RS R A S M — R —EEER ~ — R ( Dimension; dimension )
ME o RENGIM MRS EMmME T 585 S H PR E &M - 380 SR
WL G TIRE © C RO B ERR 7 AU HE U0 B DU (5 B3z o B A R R T

#® Ph. Nonet and Ph. Selznick, op. cit., pp. 104, 108, 110.
H®@ Ibid., p. 111.
@ G. Teubner, op. cit., p. 251.



12 FEESEERSE R4l E B3 REIIES-6H

B o R HEGHEEY RERFA > HLOEE LR GATEITE R A - B
ARG I B S EIE A Y S M RS B = T

(—) BENIEEL - &b ( THEEGEMYE, )

(&) AT IIRe ( THER A, )

(5) BN ( TAIMEEME, ) -

BRI A G M2 BiR =7 AR ERgR & ST ¢

(—) BRBENESEYE - FEAEPREAZRED T EER > LE80MEL
AN TR E T EMEC b o R RH AR &5 751 2 #8088 K ALH HHh R &
» B AR A SHE AP I E o & M8 A A R A AL B E E A
BUENRGZIEFY » iz » AR EN LA RB AT RS E - 08 - il hE
( Konventionalitct; conventionality ) ~ BEMEHER T2 ( Legalismas; legalism )
FOFEHEE 2~ MR M5 A3 g S 2B ( Formalitct; formality ) @

(&) BABREBAEN I AE T > BT RN ~ NS IhRE o ke gt
SCAERE AN B ERRES) > LUK S ENTEIRE (MA) MEE 0GB &HE 2% AR
RENHES G - PEEREBARERNE) 8BS E - Tk T iE8% - oeth
AR R R I RE N L ~ REPL IEBERTIREGNBUARREETE - HEB
BRI TR — o

(5) FEH1 8 A3 SR SR B~ I T B 2 % RN
Tt - WELR NE AN ERE - BEERA BT UME GH - T2 HiSB IR E
— SEATTHE T AL 1Y o 38 SEATTHEEL RGO ADD DA A AORBE S T ~ TR Y R B P AL IR T B
METHHEM - o SBEARBMERBEEHEABEN E - 2P EEN - &
SRy B L e P A S o

TS AT AR A M S R AR AR R A - SR T DA R B R Tk A
REB¥EEZ b BENEGHMERABRRE G HERRE P o SEREMNBRNEA
B 196 O sE A T i RS R B B o A8 B G PUIE e 18 - ANRIE R B A
EsiESTE O

(—) FEBENEEESREANE EE AR OES - SRS S
M o BT LU 7 T ST 48 B A A o HLB R AR R B RS B ROR R B AR
I H - DRI E TSR E KRN E o A BRE NGB 220 o T2 E
BRI GNITE WL BEE N H RGNS ST BEUN T U & A B A S
W] e

@ J. Habermas, op. cit., p. 264, WEEKBE KEXHFEH THAEE ) —§8H > MEERBRI]BEHE
# (—fR{t universalism) -

@ J.Habermas, op. cit., p. 264; J. Habermas, Theorie des Kommunikativen Handelns, 2 Bénde (Frankfirt
A. M.: Suhrkamp, 1981), p. 352.

@ J. Habermas, op. cit., p. 263; op. cit., p. 348.
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(Z) MESHMEN SR DR F BRI BSOS - R RAEEEE THRNEH
e EPRAEARUBORN T - — BBUAER AT N E A - SEEHH TR
HEBRTEMNERBOREE - EHBEARHENACRKIPER - ERBERE LTS
B ATEI AR ET BN TH -

(2) — BEE B2 S AT D Rell 5 R e 8 S0 EE M - 308 E RN RS
RN PR MR ARG - SESE - BAeLEOEN - BERM
RE o BHE AR H AN TIEMEREE - RS - 2 - HREE
RE o BN WERE M R B E AR ENSRE  BET RGN RAEA S B
% o

B GRS Ea R ER - W EN G Bl in
HREHEBANERE - B —MHAREE  URAS A ENHS - EEHEEHER
B ALES, - & —H5H% (regressive ) ° MiFEMERET ( progressive ) A% &
0 o CELEEAVHE o 5 R EI &I A A T g (AN E S EE AR
AT ENEE -

(—) KBHBENEEY - SRS ZNER PSS WRERATEN
R HI AR c EMNIEEMNR ARG EREBE AN A2 iR E o B
SR A A E M E UK~ B0 B IR SR A R o ERAEER
SR E A M - WIKETTS (B ARMT ) BH o (8RR (M E
B FE T HARMHERT ) o iz AlEER TIREINE M o W EE A
TP R R T — S G R A G 8% c AR KEBBRERES TH
Ry R WEREEHERER - Kz > BEREES A e HEN »EEMERE < T5 8
NFERATHE)

(&) KBS S S R o BB AOLEHPE EH
GRS - BENREE o  EAABEEHEANAFH (innerlicher Diskurs; inter-
nal discourse ) BF2[7 » DUREH BT LA R F H At G R R E 5 X o Bk Bk
AR TECREM: , MBS - EHEENIIR S B g P B AR B o EIFEE
FeeEABEENEF 2R G B TR AN RG> MEBREES (&7
B ) GG - WELE S E G R R B A RAERE A
MR

(&) KESE TNAESHEME ) W RERERBEN BB R E AR E
BRI o Kz 0 EIEMAPKEE A - RS M T RO RE
D EERRHERI S o R AT A SRR R R R A F BRI Y - ER AR P AR - BE
BEHMEFTAE o A5 B BRESEE T - G TR AR EIE AR - N
B R R RPUE R ARAT B A Y B e I SRR T E o

T A ~ B ~ R SR ek B A SIS W] DA R R AR



il

14 [HESEZE 5

&

4148 HE3H RHEIIES-6H

R BMEEFEMRIER BT

( dimensions ) vt HE R B
e . |MAEEEE EZE | SR R | B EREE e

PR 5 BT IEBIETE | DRI | SRR BIHEE RS
( ﬁ%ﬁ@'& ) @E"J?Fﬂﬁ ﬂﬁ&riﬁi$i@sﬁ %ﬁ}g

ECB R G | TEMETE > M | BBt g -

wsmngyae | SR BRI | BT T ER B | MR ERPE SR
(T ) SRS TR 5 S | SRS G Az

‘ YA R R T
» VLI < DS | A &8 B | R W RS
RENTERTRE | socm R AT | RO - SEELE R | IR ~ PR
( e ) R 1 e 1 AR AT WS

R ¢ Teubner op. cit., p. 28; LUK, p. 257. HA XAEHEIEIEHK -

1B~ RS R E

— AT
R D - SAEEERILRARNIIRE— PR - TRER T - MEREER

EELREREIES o S5 GRAEGET N E R - 226 - #iF - DR
FREEMI&E IR ~ N7~ 38 ~ U o RHBGAESET G RIREY o il drE g8t g
FRTESCREE - 1y AR R R B R R A B o LAY B % R A G 1~ R SR SR Ak e
TG HBUAH ~ KRR ~ G MR F L - R BB g S
I B £ - 7T S e i L BE S R 7 o
R HIZERI LB WA T R A N As > MBS AR T IRENE) T |

(internal dynamics ) & b o At E g (8L (R B) FE L3 Bl s - Rz - e
AR E NI ( configuration ) B T o OFIANTEER B P (58 « — BT EH
7)) B - LGRS B EHEAEN FERE . EAAMBEREHHRAhEHEHN
T~ B HEERERET o S ME R R A A AR I E 2 OB AR E R A T

o

#® Nonet and Selznick, ibid., p. 20.
F@® Ibid., p. 78.
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W EC I L Em IR B N R AR BRI B & B A o Koz > AGRIE R fEk
AEn R A E RN - RUEE S E AR " A3 5 h U585 M ifr - WA
RS o VAR BN RE R E MOE BOAEE E N T ) - REBREES B REE T
B AmE o B BRI LR IR B RENERE) )~ M 807 o IR G SRR
e SO HANEETE JE IR (actualization ) » REEIRE HBAEL R 218
EE - DR ES B RS N RERE - o A RH NEE 1 - thEi R #
FRRAES S > EWRAIEES I RE THR KRB o SRR Gk
NMI—FBY: > RBBAFRGHRE M AL -

KA AIE ¥ - BEaTam B 35 A e o B K e % R i PR L RR AR -
JE R B o R L B~ (BSOME A A I KRS SR 2 W R 0 R B 7 m'j'jﬁilijf
I At st el @ %8 ( Kovariation; covariation ) FUHRZAY » FEEE AR EHI - ®

R A B R aR A B A R B A R R R A B o 3 B SR LU Y R A
H @S g R R - ERARRIAEEME I EE RS
W > REAEE AR REENEER < b o R LIS Rk - AR B
PR R (R R R B - MRHEE E o SE SRR T DIt 2 S R E
it o (ARBM K ARSI GBS RE S T E R - WMAERN ke
B st Gt ORI TENER - MRREAgdcENEES ) -
EEIEE AR (HhefH&Si AR - ERENLE S EEHER I MEE) ? 5
HRIER °

B - G 1 B YA PN AR A R S R A B B B e BRI ((socio-
legal covariation ) FIBE » MER AR - W IKEERRER DGR K
BYIRE NS g S SR E T o

1638 77 S A3 AR 8 W A NS A R AH - BERWKANECK » EEE
FIH o W5 ~ BT AR REER PR R E THE - BANSH RN
GHE ~ g IR IBRE K -

— -~ rafaiEHErER T EROMEMIER

WS IR HG T R A R e &t L an - A (LAY BE S (B~ B8 (WK
#) ~BElL) - MEAREESE LR G R R TEERER B R B H BB Y
AL & o B SRR R - HRess T EENAI & & ) (Morales und
Soziales Bewusstsein; social consciousness ) ZRINLAEMT o @5 T B &M (8
PEERIERR ) B R RS > SIS R (Jean Plaget ) BUEH H ( Lawrence

@ Ibid., pp. 18, 23, 116.

F® G. Teubner, op. cit., pp. 31~32; op. cit., p. 258.

@ Nonet and Selznick, ibid., pp. 24, 33, 115.

@ J. Habermas, Communication and the Evolution of Society (Boston: Beacon, 1979), p. 98.
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Kohlberg ) R EHHMOENE R o MFafegny TR, ( Organisationsprinzip
der Gesellschaft; social organizational principle ) JE¥8 T " #5RSLAVEHES | (strukturierte
Ganzheiten; structured wholes ) Z % RIEF o i8S #E LAY RAE & Fr USRIk
W R )~ R BN EERIfR (strukturierte Hierarchie; structured
hierarchy ) » MUK B HE LG 1AM (evolutiondre Gerichtetheit; evolutionary
directionality ) @

et HE (L3R E T 38 20 T Rz & W R R A G T R - ofHRR
AR — g B SRR - BEE IR TG 8E KN - Ry ot d
BENENRRBENIEE -

FELHER [ ) 7 B 8 R B RS A S SR - B SR A A TR AR A B A — D o E 2R
A2t & BB A ( patterning ) MIZE - W2 Bk & RE S 382 19 R 1 R RE 2 FiTAE ©
B RAIEE S - e s R I REINEE 1 T IFEDDRE EAnLAZr i o T2 fE i
WIEE T - SR NARE S KATHER THEMAHE ) (rational
reconstruction ) ° fEBRZ AT LU % > 2 B S Bl Y 2% i 35 BOHL AH A8 I Rl 4 o JE BB
FRE I o fEEMIFU T - e 2E N AEHE - 8RS E BN R
A—E BTG TRER R o 35 4 5% FR 3 ) A a0 A s A8 - LT i R TR R R AR R
R AR R R AN S PR R R o E BRI TS PR R A
1 RINLUERE o 15 ICER

18 Mo AR FAAT T P A GRS fo 0 L B AR BIAG RS R Y - 18 — R ¥
RGBS ETA T - ERARRENTE  AREE FUUEMR - Bkk
o BB — R RS R R R BRI PTELEE  RRAAAR
RegReREFXERER - ALBRE AT REEH LB HIFEY

G ELOEEREEA > ARAERRARGBEREBERIMNGES  ER AV EE KPR RS
WER - BEOWITEIEAY > HYRERPEEND - # _ELRREEESHRY > AEHRARSEY
MEHRMER - BE - SERMEEER - ®LE+—  ZREFHEBESSMPE > BehEil Ay
At DURIEREERES o RAET TR UE S e o SERAI B O S ERR > R
HYFNR SR A AR > BRI — MR R R R34 T2 b - DUBEERY 5 B % » DU A ER 2k AR -
A SR ATA 0 B AR AR R i BUR iR B B - iR RUE A S &RE » SRR A E A EmE
AATREA ~ I - LBENEABREEL S EBNER -

EEOEBREE BIR T G BE R B RO R - MR AR R S ER R T
BEMEARRBGEREE R o 5 BT BI85 SRR R » SRS R 2R - W
IRFFERGE o Hik B PUEESRERE RN AMEY > BN EHEEIEENTES BRI ERE
R BHEE A IEETME > AR FINEZEE - M THE=ME > UERE=FR - 7% KRG K
FPAREEFEHSHPIARES > UREHBEC RO ABWEHRIEME - RIEIEE LEEEE
PMREBRZE - BRAMPIAFLE  BE - #EEH - BEFEENEE > UURAE T ENREE
L RIERE - FIE R B R VAR AR -

8 J. Habermas, Communication and the Evolution of Society (Boston: Beacon, 1979), p. 98.

F® J. Habermas, op. cit., p. 266.
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P o BB gt mEME s REBHHOMBAZ A LEEERE N

Be—GF B @

S o 1 P R i SR ) o ] AR YBORH S SRUREBRRRE B T el DA SRR R IE 5
il

(—) RAEMYAREE « 77 Rr e o8 IR HA R A0 A8 SR I AR I HE 07 2R R P S RO BE
FEEGHIIRE o F1A0 o AC S A & BBl A A IB0E RS RS R R IR 2 2 A DA RO
PEAY T EBUEIE AR - FHERE -

(&) #ELR P « Bk SRR AR AR S R Y - 0 PRl e R 1 O oy B35
SRR - 35 26 R R R M FE I B 1 B W HE ) o Bl A I BUA SRS 2
FEL D B 506 0 g R 5 S B 1Y BRI PR R 55 SR AR o T L - T I ) R 3T Wi e 1Yy
AR RE o

(5) EE « AL R RER AR RAIGE S - BItE LLE BRiY 7 2O A&
Wi b o fEERRMGE T - BEI RS2 H L - BEATENRIS AR o FIANHTSH
WESFI & B B AR — — 98— — 0B R T -

() el « SEEEEE— B kTl - F7 R R A i Ae B A 1 G B BRI > T
Wik BTG R RE AR o G B B RARGINE S7 - DURRAATBUE B 5230,
B BN R ~ B - MR BT BRI R BT o

bR TR SRR ) o B B W] M - AE IR A R A S 2
B o FEARMIELAEIE R T LLE BRI G R EERIZH ~ % E AR © 38 Sk EAs S
V) R o A A L B R K A A o T AR SB0RE 3 BRI SR I AR R - SE AR
BUEHEH ~ SEW G H 2R RERREAG - REB e R @is i I R2RE A
L - S5 A s T LUGE I SRR B RS 2R A T 45 o SE MR AU hn T fith " By 5 BH
MBS « B R R /R - H AR I (b B AN 2R B R R
Wk HEREAMER o HASGRpte — [ FH S ~ AR I & AR Al o SFMR
BUERE » Tt ett (brh ERERIVEE S 2 v AT - T R th A B R i -
AR EEERS (FEREE) BEEHRNLE ) - o EERHIBETE - W
AR H M G P R AR > S W E S RN LS & - (08 IREES#E LAt B
S G AN R - SRR R R -

NG IGIAR T B AT B NS At s M = 8 5 (R - B R s sy
M) - B EETE N - g IR =55 ( dimensions ) © 15X
PEMPEAE ) g M TEEEE S - - E TR E R E
PEER R T 2 R I o AYTIREME A - JRENEE R BRI A T A
WBE: > Wt THRIM: o SERMEPUE TR T INEE S - (AR T L &2l

FEGd J. Habermas, op. cit., p. 98.
#® J.Habermas, Theorie des kommunikativen Handelns, 2 Bénde (Frankfurt A. M.: Suhrkamp, 1981),
Bd. II, p. 261.
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IR o et - R A SR M — fF AR B & — 2[R ( contraints ) » WHELE %
R EE S M (conceptual ) ~ #2/7M (procedural ) FIREARAASHE D LABRS »
MR E TS TR, -

= -ESh TE LEEREH M,

S {1 S5 T 3 A R E R LS S G I — P RN - g
SRR AR R AN S~ ANl SR R B R AR © B HUE TR R BRI LU FE A
HY o

[ 8 SO HGE (LA T B B AR ~ D AREALER - R AU EEH o ik
FR T — MR AR (minimalist ) 895 R FrBia o fhAyBALEE T AF = IR R
ZEo H—REN  RZEEE - H=R77n - GRS iR L - #bs
1 E R E BB R R MR R AN E] - A3

BACR R B BT (RS THEM o R THEMRA IR
SR R 80 50 o AT — AR (TS AR ) (IR
R T 00 2R 2B R AT 8AL 80 BT 8o S 27 R B A SR
MARAZE TR &R @

BRI H RS & A A A THE g iR 2B - (SR TR
SEIERT RS - BRI HE R A (LAVB I RE S 2 JR o (B LUBR utn i - S (W)
BERE ) MIfRE(L - ®FEW ROk HE R » M8 ¢

TRMBEMAEZ ERRAZI/ALN TR > SERT AR R E
T E 0 o Bl EAL R AR R H & > A RER R E = LR A
B (BoRHEREFTRELFHINLY) - EFBTLNREL e ERS
BAERZMELRET R SR THERSVER  ERAETR  HEEK
(RERA) 9iEE - ®

R RS d /AL KRS A% TRAER S (endogenous ) #1b
B B E e A EM L (exogenous ) BB A ¥ ( Zusammenspiel; inter-
play > HHECHI%: ~ AHERFE K ) ZHE R o P EUE 8 H P 7E iy 3 b i o iR g b >
if o R EE FE AL & o b ~ R LYK o

G Teubner, op. cit., pp. 37~39; op. cit., pp. 261~ 262.

@ N. Luhmann, Rechtssoziologie, 2 Bénde (Reinbek bei Hambung: Rowohlt 1972), Bd. I, p. 136;
Luhmann, Ausdifferenzierung des Rechts: Beitrige zur Rechtssoziologie und Rechtstheorie
(Frankfort A. M.: Suhrkamp, 1999), p. 15ff.

F® N. Luhmann, Soziologische Autklirung (Opladen: Westdeutscher Verlag, 1990), p. 150.

@ N. Luhmann, op. cit., Bd. I, p. 140 5 Luhmann, Das Recht der Gesellschaft, op. cit., p. 126ff.

@ Ibid., pp. 132~ 145.



BRI AAB—RmERREgRZET 19

& 248 A = AR RE SRR St o H—BEEL -~ 75k (seg-
mentation ) ; HTHBFE/E(L (stratification ) ; H=IJEE5 %k ( functional differen-
tiation ) ° &F—AIGLE T AR A TN E S (configurations ) o &F—AILE
SRR TIRSE , -

E— gt - RS R BGEI T EEM: ( Mangel an Alternativen;
poverty of alternatives ) * K77 (58 ) MM (archaic law ) P it R R 5 -
ST B DU (o A A O S AR D e 7k o fEREIg (et grh - HRREES BT
BE -~ BN EE NS ZBR  TTLHR MR A R Tk - BB
Sk o (AEBORE (BRh) WEFAR KEFE o &% LI s EEA
eI B o SRR T 'R - HEEERSEREERE (=
BENENEDT ) o ABEENRE (LB - 08 BT R R R EUR - fETRES B
g P EENHAER R R R SR EE LR EE - o EERER
AORL S T REE T ESEE R T 8L ) (learning law ) & FA o HEIRRAI S

Pt BUR LS 8% - 8858 1T DU A HL i R R e MR R I R - (R
HEP P ARG - PN E] A RRIEOR LB ] AR B - i (R - B2 ) 82F (@
IREENERE SR RREE, -6

CRBEE R R ERERE

15 B AR S RIS AR TR A, RS T EREE RN W
TS » AR TR A [BLE S S ME L 3 IS B 2R I A AR TR AR T NERYE) 1T |
M TR AP B ERT L HE o NS E RSN ESEEHME - FrLAE
A" 2 i e i B R R B ) 23k o

1E5h ~ W KRS » BEEYINEE SR O B - HEBEBYIENE
R PR EE M o $ig REERT 5 - BROBEERRERFIRAEN . — B
KT TBusthe , (political society ) WL &S RA - X RELEL B AL
Zuihn b TR s (archaic law ) FIRSE: o HREPEREE » KB TEE (5
FERE ) & AR R R o AF IR & BB R TR - IR RS HE = 2t G Bk o 1B
$ A M (reciprocity ) A HETZENRA - SR ELMEE - BEMERNER
HAEBEAWER - g1l T RABW ~ BRIVIIEE > TIE TRMEMNIIEEE b o @ Xk
DA i g BR 0 o A S R T RE Y R > b2 iR T @R e K I RE ) » T

#@ N. Luhmann, op. cit., p. 16 5 Luhmann, op. cit.

@ N. Luhmann, “ Gerechtigkeit in den Rechtssystemen der modernen Gesllschaft,” Rechtstheorie,
No. 4, pp. 130, 142; N. Luhmann, Rechtssystem und Rechtsdogmatik (Stuttgart: Kohlhammer,
1974), pp. 49.

@ N. Luhmann, op. cit., p. 19; Luhmann, op. cit., p. 34.

@ N. Luhmann, op. cit., p. 154.
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R R R BOR MR (B ) <&l - ®

EH AT A R D R o 8 AR R D R T o (RSB T IEh ~ ZEW KA
BORHE 1 BB R A 2 drod > FE 2 TR E ek, > MRS BTt
JBIPEIE & i IR AERER - oAt L o ARG — A - [ S m R R R
Bk A e 2 B L AR BB it & @58 R o 15 RANE S g8 S
R RE » W SEBOA PSR AT BB 2] > TR EH GRS » BEFRREFN
FIEL ~ G e - BOIREERI R EECAE « WE T H2F RN T
ERIRHRE ST BEG IE » TSIR s [HEAR - B850 > RLEETREE ~ IIERURE &85
e AR GRS SRS & -

R (bR g A (BOs:) &R TIEE(bmi, 1 T#ERE
B o TR RRE RS S 0 Tk - H R ERAARNTE G « P
BOA 5B ~ BREEEEL ~ BB ST - TR - BRERE RS R AUASHE - T ARIHE
B, (artificial reasoning AR PR E R E ) L7 IEE - © 5 ZHE:E
6 TEECREME ) BRI THEMMYE, - @ BNE TSI ( Konventionalitdt; con-
ventionality ) » DAEEER R R E %% (Legalismas; legalism ) M kA fb
( Formalitct; formality ) B EB) B S5 B B R E IR - MK S % RN TTE L& < #H
PR Eaygy o FAEREIRE > BAABAHE (LT (R A ( post-conventional ) IR
B ME  BR o BRI b S i e 1 [ R R L o T YR SRR o 2 IR
B H R R E N IR R RHEIIRES TR (L) BRI FERRENE
M (Positivitet; positivity ) > LARAERS B8 37 Pl i 50 B ©

EEEERAHE (X)) lgs| B8l TR RS RN a8t
Wk o s i B ~ WRRE R B BRI R N R 7 28 - 9t i
B R RERE EE N H E B R RN SRR E - olE 28
g RE A SRR B B FE A 8 (o8 B s [ 2 - @

RO A B [ E A OO B E R LR - 3 TR A, (15
) B TSEE G (BIR) INLRS » TR T s s G i o e A

#® J. Habermas, op. cit., p. 161.

@ Ibid., p. 161.

@ M. Weber, op. cit., pp. 61, 301.

F@® J. Habermas, op. cit., p. 262.

#@® N. Luhmann, “ Positivitét des Rechts als Voraussetzung einer modernen Gesellschaft,” Jahrbuch
fir Rechtstheorie und Rechtssoziologie, (1970) Bd. I, p. 176 5 Luhmann op. cit., p. 190; Luhmann,
Ausdifferenzierung des Rechts: Beitrcige zur Rechtssoziologie und Rechtstheorie (Frankfirt A.
M.: Suhrkamp, 1981, 1999), p. 113ff; #E8k%E "B ART LNV EE —E SR BT,
ERMET F15BF 18 REW FEE H 34~39 44~49 ¥ 65~ 66 ©

6 Nonet and Selznick, op. cit., p. 70.

@ Luhmann, op. cit., p. 190.

& Habermas, op. cit., p. 242.
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6 J. Habermas, Legimation Crisis (Boston: Beacon, 1975), p. 113.
6D Ibid., p. 33.
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6 Ibid., p. 68.

#H® Ibid., p. 75.

6D Ibid., p. 95; Habermas, Faktizitdt und Geltung (FrankfUrt A. M.: Suhrkamp, 1992), pp. 208~ 237,
349~467; PLERIE > THREE - EE - REMBGERMER, - MiiEX 0 H208~212¢
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FE6® Habermas, op. cit.; Habermas, op. cit., pp. 109~ 237.

#® Luhmann, op. cit., p. 374; Luhmann, “ Risiko und Gefahr,” in, ders.: Soziologische Aufkicrung,op.
cit, pp. 131~ 169. B EHEH - ESHEFRAFRES > (5L B RE 874 ) > H220~236 ¢

6 Luhmann, op. cit., p. 190.

S@ Ibid., p. 17.

@ Luhmann, op. cit., p. 207; Luhmann, op. cit., p. 16ff.
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#6 Luhmann, Rechtssystem und Rechtsdogmatik, op. cit., p. 88.

#® Luhmann, Funktion der Religion (Frankfirt A. M.: Suhrkamp, 1982), p. 245.

#® N.Luhmann, The Differentiation of Society (New York: Columbia University Press, 1982), p. 229.

@ Ibid., p. 229; Luhmann, op. cit., p. 4071f.

6 Luhmann, “ Selbstreflexion des Rechtsystems,” Rechtstheorie, Vol. 10 (1979), p. 176; Luhmann,
op. cit., p. 419ff.
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#®® Teubner, op. cit., pp. 47 ~48; op. cit., p. 273.
#® Luhmann, op. cit. (1972), p. 94.
@ Habermas, op. cit., Bd. II, p. 542.
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H@ Ibid., p. 544.
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@ Friedrich von Hayek, Law, Legislation, and Liberty, Vol. 1, Rules and Order (Chicago: Chicago
University Press, 1973); R. Pound, “The Scope and Purpose of Sociological Jurusprudence,”
Harvard Law Review Vol. 24, No. 3, pp. 647~ 674.

#@® Luhmann, “ Gerechtigkeit in den Rechtssystemen,” op. cit., p. 31.

@& Luhmann, “ Selbstreflexion des Rechts,” Rechtstheorie, Vol. 10 (1979), p. 161; Luhmann, op. cit.,
p. 419ff.
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BUMAYEE ARG (LI B RS R AR —% o ®
R~ BAHERE LK

— BA&E  HENSBEEHERB

BT AN G [ — LR, EASHLEAAGEER — R REE -
HEAHREE - B - FAENEED - BEg aEREIR - BEiEY (selfreference )
HBHEERY (circularity ) ~ ARG EEEHE (tautology KR IGEREEHH @ E )
SRR o EH LSRR AR B £k (autopoietic law ) Y H IR LUEDR o« 2
REBRETT  MEHREERLH - R AR BT E T LHENEREY

REYEXBEAER (autopoiesis ) EAENAMERANE R s b RIIAAIESR
HIHTE A IR TRZARAE o BT R —MHsRYIRIE - e a2 N 1E R
FRGRAEE) 7 > UREM A R A H) o DLH AR BIEIRE - BAEkaE
Foe S ELR AL R RV IERBA IR LR E AR B RE o TR EE % -
— e T BB R RE ENESE - A= REIMR (internale Korrelationen ) N
(AT 3

TEER MR R 2 — S PR E o 2 B A R fE I 2 B o SRR Tk
B RE L A IR B E - NSRS R R A M R - tiEdvEt &R
5 Wiz — BRI R o e mdi s AR e SN - R B AR E E T
5 WA R IR R B B IR ~ FUSRFAIE BRI © #15  » MRS
SR RIS B o AR EH R A SR e EE - BusHE K
g RS MER N EE B bR - EEEE R AR T IE - AUNFEEE R o SR
S5 P B B A0 B — ik T DA A 1R R e B e S ELIERE R R A RE Sy - S RS ER
AR SRS R B BN - (A2 BRI ERENE I BE ST AN BRI o

FEE 5 BAEAHRES W% - R ebe —MEHEA - 3855
BRBAEER o BARHBRERR > W EZRERRNET - HFH - K EE
BRELATA TP (EIEERENRY) - SR KRS IR (open) Hi3E FE
(adaptive) o — BRI HE R 2 RS H A &KX (Selbstdifferenzierung;
self-differentication) IS\ » T 53 JHAE R R B SLHERER & NE) o RS2 il A B2 H 1 B
R~ BEREIEERETRE ST RN - 8 LR H B R AL RS - DU R T AR

F@ Teubner, op. cit., pp. 55~ 59; op. cit., pp. 278~ 281; Teubner, Il Diritto policontesturale (Milano:
Giuffré, 1999).

#® Teubner, “ Closure and Openness: On Reality in the World of Law, “in G. Teubner ed., Autopoietic
Law: A New Approach to Law and Society (New York: Walter de Gruyter, 1988), p. 1.

@ H. Maturana, Erkennen: Die Organisation und die Verkdperung von Wirklichkeit (Braunsweig:
Viehweg, 1982), p. 28.
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FEABRE I — Rk H IS4 - B2 A BE B B R 2 AT o Bk BT DU L
B — AR TR A BRI A (L AT s R (B FER A R R R & B
FESR BTV P R S O - SR | R U BBk HIRET - IRBE R R BT
FRFR o ARG NERHNRES &8 -« AR 8 - 202 18 B R U8 1
TR o

eV ERAAE R R ER ~ URIERTW TR » VS LiaaieR iy
HEARE S o B ST R W B BB - BRI (Selbstrefentialitct;
self-reference) ° #8% AT LARES BB ~ BB > DEBEERAW - BENZERE
T o RS R B LR AE P AT AR R - S LS R R N B B B
RATFHAE > (T E IR AT 3% ~ BRTE R o AR AGHIES - fREE THITHE -
HihRE - HoRE - HEN - fEEREE P E L H IR A -

DA E I — 87 JEHR R 2 fafe R MR E R BN - (B3R 5 A (85 B
) A ETRAR o 2 E TR th i S S R — 2 R - e — AR - AW -
HEFAREE 25 T B A o SRR IG NS E i Rl
B o IRERHEDE W NIEER - 4 ~ FELHIEZFTLATTRE ~ 2 IR 38R B B8 i
2 BRI - BRI EiER T eXRERE > e re—HEE - A4ENESR
ERN R RE N ARRBERZENES -

TEB#R A RIBY P RFNER  MEBREL - BE (autopoiesis) © H4A HEM
MES WS LU =R

(—) ERhIaENTTER (KA BR) HEaREEN

(D) BRAEMNERCHERMER - B ERWBRIEER B %8 (hypercyclical

linking) 2% 5¢ Bk HY 5

(&) e - ARBAEMAREENHE -

R R et A R AR R R AR HERER 7 MR - BT
EEE—MEAEREN T2, - KRB HRERSE RN E S SRR 28 —HkE
£ HERRNHE 2 T RBEER o ARG 25 N B RIBY NG A TSR
JLk - MG TR (BIEEEEN ) BEIERER b -

BeAM B LA AR VR Frier S 7~ 5 el 2R B B G B — P - R i e P B A A 1
ST B TR ATES T RARIERI - SRE I W UMS H AR ENER -

@ N. Luhmann, Soziale Systeme: Grundriss einer allgemenen Theorie (Frankfurt A.M.: Suhrkamp,
1984), p. 593ff. HEEE - Ml H » H 65~ 67 KIffFE - Tuebner, op. cit., pp. 13~ 15.

@ Teubner, op. cit. (1993), p. 16.

@ Ibid., p. 24.

@ Ibid., p. 25.
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ZHIZE P : Teubner, op. cit. (1993), p. 37.
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B BB TR ? e N AR HES - AR AN
HEIRNFERTE > MR AANFENESE - itttk 8 (& K5 components)
Z R ZRAE ~ B ILIRR - SRR AT —EE & R (world of meaning) °
EANE IR+ TR S I A A E) - A LAYRERR - IR g R RAEE
FNER EREFRE - B EERANE S - WG > mIEME A o FEEEE
TESdE (AHEFE) ~ AL - B8 - BT g% - Mg Rale
FH S i o I A B PTIE Y ©

SRR B g AR o S SRR T E S - WM RRE
12~ 27 e SR > N R ER A 28 » 38 KMER 5 oo B sl 2R it &
SRR PR T NBHA R SR TR BRI G i o TR o BRT AR YT ZE - S
0 HE B BRESEERNITE P XM AFWITE (£ O k4 (R4E)
SLEIEA (B0 ) WITH) ) 2 g R EENTE - [T HEETTR N - HEiER
USRS A - DRGSR RIS RS - EOTEAERIIE - EAHERAEE
BefE > At Ei AT A o BlGh G EE L e BEEN B o wtL o (gl
FEMER AR - EA G HENTEE ~ 3 - BO8 0 S R AR - g -
NEBT o Bbdis ~ TR ~ WEHE SRR AR S & B B nU i Mm-S R
EFE-BETE BT E-

EE—PEE b B IR T R ) (socially diffuse law) » & R
R Bl < BT < BB B H SRR K AR - REEABGHBER - EH AR
FHE AT S AR R L bk R (R B ERE ) RS o BRIt B
RGN e 2R SRR o BRUME D ~ EEER ~ 2 EFRGEITHRERG > 1~
—E AT R R AR o B A AN RS B« () MRS R
WATE » SREEBRRFR 5 (T) BIRNERCRR G E S REIREN TR 55 o
EEERYEEUR SR - K| R EE AN R R - I g s o ST
B AR R BT o ERFIATE A LR B A A B R AR AE - IR SRR AT B S — i L
EATENRGE S B Rk

HBPEER - RSB EICIREE c B S TES N (I ) Bk
4t ) (partially autonomous law) FERE o (B RFEHEE RO L EIRS - EEBRME
S R T R AL % I o AR B B R A T B 5% (Herbert Hart 1907~ ) Bt
BERM T REHA ,  EREHEE T EEM, S - TEHABRESRE 0 N AM
RS - mH TR ER SRR o REFBZEME S » AT Lig | EFT /Y 3= ZAL R
BBl ~ HERBCH 3 EH A B E T B R A #iE s i o @%is N B R
Rk e — SRS O G T EH A s B R B R AR - SUBRI#
P B o FE 2N g I b Bal 28 — B A Iy - v LUE R « YR E e I E

@ Ibid., p. 30; Teubner, Soziale Systeme, op. cit., pp. 191~ 241; BEEZ - fiEE - H 102~ 118 °
@ Herbert L. A. Hart, The Concept of Law (Oxford: Clarendon, 1961), p. 77ff; It =& > ZBB (&
b AE > RBIS34E) - H208-
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WRMNE RGN o BT RS - B0 F SRR e S B R i E
BB A A A o ANEER TSR o SRR SREAH A Y - FHAR Y > tipiE B
TR BRI R T RS - BERG A - MR ARER - fiUEREA RS
E SRR o
R ZREEeh » Wk R B IKATER " HAHEBENEA ) (autopoietic law) ZFEEE ©
16 M B B B R i RS YR R AR L Ay - DR A H A T
Y o @3F Reth & BRI B AR #57 - ThENE R e R SOt e W TR R SEE - 58
R E S TRk, (formal) ° BH& 52 0 5B ZFEERIPIHAM ML S RAENH AL
HE o HEEHREEANTER - ROoRME-FEEHRNTE - VRS - ke a
AR B B KRB EER (hypercycle) 2B - HAEBHENEKEFHEESE -9
ERAY BB AE R R AUR N EES - SRR R H TS RBUR T
AL ELEN R B - YA RS B4R BB INREEL o fEfR b kB Ry - B
RIAFRFE RN EEE ~ MR - BARMIRRAD « BRI ST L - BEREITE BB
I EESEESES » REAHE R - MEEREER S IR HEK IR o EMAE
A SRR H AR - ERIESER AN TEEE ) (positive law)
oo FEE R o AR E SR B A B MRS RE Y S A A - N kA R
WL~ Bda ~ AR AR - s BEBU T LIRS R EREN R REE
TR TEE L, (TEML ) WTEE TR ESEEE -
SRR E R A, > AR A RS (o R A REEE)
W AEME T - BB A o it RE LSRR N ERS - Tk
fLEh {E B T A R WA B AR 0 SE R T B B A BB 2k (looping together) ©
EH B 5 | SRR A 3CHE » T SR M RF S EE EARHE o S5 2 AT Bl B 0 o T B
TERINAS & o [FIBOAERE P ER BB BER (2R ) BRI IR 6 & (1" i 4%t B A B
POBEAEAE—kd o A EHRASRALE T AR - (4 B EAEFEE e A
EE (REN S ) mEEREREY > BIENERERERE RIS o fP R
RIS BT - B R AE AR 5 - (A RF ot SRR Sk LR AR AT A B -
B AN A R RPN =R - @

—REBER

—fE BRSO BT RN A MEEREEERSNTR - Wb
B RN R BB S s B PHRRAE T A MR - BEEEE - SRS T ERFNITE -
ANRAEEYB PRI - AR SEFEEALENRE > s E "E&) (mean-
ing ) fEGE - BrEcb @il (AE) - M 8 thd) WRAHENREDERE -
HERERERNITTREHE - HHERZE (utterence) MK —B 2 - N EHE

@ Alan Watson, The Evolution of Law (Baltimore: John Hopkins University Press, 1985), p. 671f.
@ Teubner, op. cit., pp. 39~ 44.
FH®@ Ibid., pp. 44~45.
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(HFEMNRE ) DI (FENRE) EER T HERe - ME g Hagiter
B4 ~ FAERE AR 2R Y ot Er iR AL S (o E A B B vh s AR AL -
(—) HEEARUERN - MANKRE—ERXx TR TEBENEY > METES TH
i1 (events) > EMfMAREANKENMHH - FHE  HEEHMWEL (C) BENWE
Y1 (88% ) 2 #err (maintenance ) Z[REA T HERGF - FRYSREE o TR —M X
BN E B AR RS E AP EE R & B B o BB RIS 5 () BA
am B SR W RAMRT S - BEESEEENESR LRI e R T
IS E) o BIEAIZR B0 3 A RS R UHEAE o

WRIRE S AR - AR AR AR kR (R ) - REBUsk
S BT B SRR - TR ME ST o BHEETTE) (legal act) MWK F B A
T AN A EE S o BETE DR A B AEESE T ( communicative
events ) o MRHEF IR HLZ M IEEREI RS T B A HR AR IEER M « IR
T ] 5 %% ( Hans Kelsen 1881~1973) From 8 vkt iz A BB 55 T 2 2R 45 il |
( Grundnorm )  {EERM B HEERRNEREE o SRETEIN K EH AR T3
WEE - BE ~ F4 o HERE RSB ET ErRERR R o &SR
FLEAT SRR R > TR AE AL Y S5 P R B ER AN Bl T I iz b o L SR R A
RPEGRANIA RS S HEIE AR > WEEOAARENAERER - (RN BEAERS Tk
EIhEERE L o B AEVEH A E M A RBos TREMREIINKA - B85 HBBUA
T B o

= EEe=x

R R A E A A ARG RERWFER o [MRRGEE - BEATREZH 4 e
IR - LR D RIBOR WA R PR E BT S 2R 1Y o k@R T g Rl 2
Wy fdy ~ a2 AR A FT R R AR 2R R £ EERA R B S 7
AN RO E ORISR TR W EALE RS - AR KSR o A bk
TET UEAHERERE T o i E&®# M (normativity ) 2 H EHYERE - £
B AR T TR R At R R AR BB AR - DRER R A R M R R - TR
H A& REERA TR EAHEOME . (structural affinity ) © B8 E ETh5E
e gRE (H A KR AR BOERAREE ) PR ENS e - —
HZBRH - & REE SR - —#l

BRI EEERER B TSRS ERE S R P R TN
[ o fEMABE FH 2% (£ Richard Lempert ) {4 #5538 Ph 8 K Ea kB 0 FE A1
B o AR G QAL EARENER - Psas NEgEEN e - K&
REEHRR IR B ~ S ~ O ~ JoBs BB RS A B E R ©
F AR A SME AR BR8] - T DAGR S A P G L o U o 5 M A e s A B
g Bk (RERNEE) @ BEBESEHEE G2 R (BAmNEE) -t
B TR RAHGHNERE - BEBIER - BURNBEEBMEZN M S - B4k
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B — 77 W LADRE B (LR 2R 0 ek A ~ AL Bkt G 88 5 i 75 i S R A A Ry
Biiie B g SRANGE IR - K& fRfe 18 CrRiELREERY
SRAt G R £f - HSR PRI - @

M AR

— 1 B A R B R E A — B E SRR B E PR - B R SRR - B2
FRIHEILUE 7 A8 AR PR R — 50 - ANE B AR E AR ~ RETSCE R
FAEtE G NEE MR - B L HABE N ) <~ F - FEE 230 8 48
A EE AL - TS E LN E NS E o BAEEER S B 4 (LA fE
RE SR EAA R o 58— 8] [0 R A A R A R B EE A5 B AR BT PSR 7 28 — (MR RE A et
Bt — BB REIEHAEHANRER <% SBREEERERE ? BIEH— RS
fALE B A PR < Wi E ] B A PRI R - (B EE g Ly T RRIEER |

(hypercycle ) WRiE - KgefoeEtt gvE b2 —&E "5 8 ) WEES - BRHERE

BT (0% ) WIEREE » RS §R AENEEEREEGH ST AN
EE o IR &8 % ARG IR A8 - (H ARG E AR E o 28 —MHRIEm
EIEE B AR S REENRE "Wk, (internalization ) ° HAFEFE GREEH
— LB o B R T W% (variation ) ~ #$E (selection ) FI{REF ( retention )
MIE(LIhEE - R B AR LN ER A SR o [R) IR 1 0 e oy B o K e o 38 R R
RUZR o R K FE L FEIBEHE (co-evolution ) WS M B H A4 7 B b — ] 38 o

At - SRR S T RERE S — g R A BT - H— SR CHREENE R
(¥ > HD TR gx (S —/g RER ) s H=8 TlREl,
(virtulizing ) FIASEHEEINEE « P BB A T RENTBS ) HIF - SR T &
FeE%E ; (strange loop ) #l bk = /g KRB AR - HEEEE PG E) > 25—
W& g Rl - BRES =R Ig IR B L o A SIS ERAE R B B I g R
WLER > TR A SR EEE TR (alternatives ) ~ FEA B {EEE
WA > HEARRE ~ S8Rt

Bz TIREMAENMHERE - AEPE B 0T RSB - IRIUREHE
TRV E R - iGN - Kb - HEERREN - AEPIE HIRESE
IRATRCEERDY ~ Bl ~ AT h RS LEEH < TR -

B~ RERA

HAE YR R B E B BRGNS - BB 2w BOR 1 0 = B R A
BHTGE — B - FRAIES ~ SRR LA A o N EE 1 - AP RIOEE 3
FHINLE - imE TR EE ) (the Fact of Law ) ZEE  BRAHIBENEET T2

#@® Richard Lempaert, “ The Autonomy of Law: Two Visions Compared,” in G. Teubner ed., Autopoietic
Law, op. cit., pp. 152~190.
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NSRBI ~ BENEY) - KRBT AT (constructivism ) ZFH » BHAEE
B o SRR WA A TS [ 2R - BN ARB AL E AL > T P R
FAGEIE TSR AR o ERERIE A A REBEEN - LAEENEY - ER
BT R R 1 PR F B R AN B R iz o7 D S BB T 2 o

[ 85 T R A LBR 2 B AU R RSO B R R L HERE AR -
BTHMBRERE R IN > RIS EEL SR MEET g - B TR ¢
B HPAHEEARENERBY B PSR - SEARBYNER LAY
ATREEE I (HERMES RS ) o FHKZEE AEM R AL HE > BEF
Rl B R T LUESEE AN T EAE (reality out there ) ° 53— GRS E LA
BOR - R EE - BUE B R BRI IR RE R T R B o iz 0 RIS g E
EEBNEF o BTHHRENT S > ES2EREENEE > UKBEHNRNEER
A R AR W R LR AR R A AE BR B I PR ©

[ 2 BRIV R R R R DI B R AR S o RS R B B A8
F o BHHEREERRER NN o REEIE  BREMPBE ARR o (BIREHER
i BT - FR R TS B SR E R T R i I B BRI o #8% BRLER BE A B G e R
BEH o H—BWEaMrEE ( materiality continuum ) » HWELEEZBE RN EREE
RERBEEKWEHFEN - -SSR iR P BRI HRAEE - SFE5HAE
ISPRTE L HESIVRIENIRE vt

SR BT A2 % B - [ S g SR BRI o SRS B) Ik i ik ek
BRAAR (SBAL ) o fEE— 0 - BWEYE—FENEESR o (B EERMNEES -
R R R R RIS - (AEAIE A T BN E LR B HIEREL - /18
B 55 PH SR A0 B IR R BRI iz A1+ A8 U SE i FE 9253 R BRI SR L ER B S o AR -
R g2 P e P R SR L R BB ( construction of reality )
& b o Wi S o o fth I P S A — D AR G BRI A - FIRER
38 S AR PR v B i ER R A KA R AT T R B M R I B o @

EA B E A E EAET A o B TN HRREREERERE o B E T2
PREGH RS — PR AGE ARG BB AT S o SR B 3 [FBOA BRI IS HA AR R A R
AT LU o W E T2 BB R QIR ARG (BREHIE ) B DR i e B
1R TR BT HLAR, - ®

MR E A TERMEE R EREEN S T R8T - b S BN EAEES
R EHPOE SR IR A - e EPEALER L UL - BAAER
B AN TEEE PSS, (operational closure and structural coupling )
ISR b BT |AERS U AL RN - I & B R SREE

@ Luhmann, “ Closure and Openness,” op. cit., pp. 335~ 348 ; ¥4t » TREARIEENERE—E
SHEAEL G2, > EBRET) F15BF 18 EE 0 E£FRH > H39~49 -
#® Teubner, Autopoietic Law, op. cit., pp. 3~11.
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LIRS EEE LSS - 33 (discursivity ) ~ WM 2 MAREM: (non-
foundation ) ~ B KEFE— ~ SREEAGRAN TG - WGHL - 75 - EE#HE
(tautologies ) S§&% o
it 7 JEE R ( paradox @ s2IEHESRYERER ) M - AR A4 BE
BTHEATZRNEESN > MEAFE BRNERT - 2IHFERKE T SHREER
W7 g ~ HERMED ~ BERNE - B8 - IR £ SIRE; - el ik
e E R A AR o NP AR HAHEMBBER S o SRR
Sef] « TR ERE . EABHIAR ? 1 (Touvert s’appuye sur le ferme’? ) ©
B EE MR RE AR TBLF A . (SO order from noise W H AT )
PR - SR L~ AEEEET LRI (L (coevolution ) ZHEE o —fE BRI S
F o Bhot A B ER SR A FUE R B A fTi DA 2 ) (output ) o TAT H RIS 2R o {HE
1E B E AR R AR F B - RS s A AE TEBE& , (niche)
(% ZEFY IR ) | TOCERER R SRR - R A 8% ( perturba-
tion ) ° ELERSIAMMHREBLE R - BIE T REIEY o SR R THES , 1
e EALM 5 iz M BREREEINAG B R MY IR I AN pe e A € B ZE h AL © B
R R R BRI RE - B BRAE S R ENEE o A ENEE - e
R NAEASFERE SR (L - SRR B S8 (RENIR BRI EZE ) - RIREA
EFEVE T —F BRE R o — {58 5% {58 ] 8 52 A1 B8 1 b ) s o OB 8 5 AR AR ARG » ol
FANE R o TSRS — [F B o
EAURHEESHRANEG SR CHMRES - UEICE AZHEEES THEWE
T (FARWHRERASENRHTE ) < B3R o I RER BN iR
=B ELE
(—) BENRE ARSI TR - BN SR A2 I & F A ERNERE
B MR A EnfE PRl TH g 5 - IE 550 R #AE
IR RE T ©
(Z) HASHHIE - BRI ST R TR - T EREREEE S S T
Ak o FHIERE L ITC R TIR - A EDIRE RS R A LA RI3% 2 8 ©
(=) BIENE « EfEHENEEEEEHEHEIHMA TNt 5HaR  gn
EIREME A o WAL L TR R TR RIS » NSRS R
AR GRG0 R R S S E R [F] IR M ( synchronicity ) - LS HECR
DEEM ~ BREAIF (tacit knowledge ) ©
EEREL T - AHEMNAES TSNP > St g RENEE > MeitlEsE
B E SRIFE TR EEEWEEETE A BIR o Radam (B
) WS WY - BB BRI Z A - TR E B E
RN REBERTD - ®

@ G, Teubner, “The Two Faces of Janus: Rethinking Legal Pluralism,” Cardozo Law Review,
Vol. 14 (1992), pp. 1443~1448.
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INEI

KigEre 52 B+ N\ AC £ P BE G ks T S 55 B Y /s B2 R ( David Hume, Adam
Smith, Adam Ferguson, Lord Kames, James Millar & ) 2% » £ 881 GR 2
KRl > FPEMBTEMHNVESE  UBGHHERLEBE TN H KR ANAEH W

( Friedrich A. von Hayek 1899~ 1992 ) — K& AW B#E - 5@ii A SCEH B g B
B b - MIFEAAE YRR ENEY) B (LB TR 5 i 0 FitE#E
BT B g LR R R Bk o @

B REE R ( Glambasttista Vico 1668~ 1779 ) 08I 1 £ )5 B R

WERFS ~ JERIEL > WRERALEE (Auguste Comte 1798~ 1857 ) &2 ~ # EFIR £

(EEIER) MW =PEB s & - BEBH#ERN (Henry James Sumner Maine
1822~ 1888 ) UL B o & BRKIFTALVE T I ok % RIS - (R T 7 By
b B o R IRIEEETE % ( Herbert Spencer 1820~ 1903 ) ther L am
B SR TR A AR G L3 o RS - TR T R R
HESAERIRE WD RS - BRGE T AR ARSI R A s
2 o 8R5KAE (William Graham Summer 1840~ 1910 ) FUthEsE @ T3 2 th st
o EIRG  18E - BRI EE KRR T BB o IR AR A
YA IR b o (A0 3R f B P ) 8 UM ~ ORI i T
T B A B bk e BT B R R R TR g 2 B R R SRR ® BRI T
ICHY R (L e B AR T A RIS - SRR R A R N LA E ~ 1S~ 0 -
S HART RS iz — Bt o

B HREL B AE A (LAY SRR B IO BT T AR R RS
THEWNEZ - fEHFET » BREHBRET 2 EAH 21 TIEH (Martin Albrow,
Lawrence Friedman, Paul Hirst, Alan Hunt, Duncan Kennedy, Philippe Nonet, Philip
Selznick, David Trubek, Roberto Unger, Alan Watson ) B4 55 X L5 & #5215
LS BRRR R H A R S R AR T — & oA~ BREHBTHMIATI R o Hh BRiE R B A
W5 | Rz i B EmE o

BIEEURBRHANTRERZEW » i ABEEROERRER EE - F
B B g RSB Insi i - RS SRR R A e - ERR
T AP ) B M — KEEE o (BRI B ST AE B BOA (LA BB A AS A -
AR T BEA AEEENH s - @A =AY - BTSRRI « S50
AT LA A 0 S B & T A S A A A A S B (GRS R & A
HIEEN: ) o RINFER o RSB g R AR - I E S R

@ TFriedrich von Hayek, Law, Legistation, and Liberty, op. cit., Vol. I, p. 23.
H® SHE TRESEELERNEN . o MR RE 89 E  H7~9-
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M~ S IECERIERE  EBRA BB A & SR M R A R AR B A o 2 DU AR TR A
A ETRINAIER S B - B LA PEE, - T smERiE e IR E B Gk - Bl G
Bl (discursive ) SHEEM ( deliberative ) K32 > FHEEREHTIYLL &2 2 ThHES o

ASCERT #0 B4 A TR VA T SRR A KRBT LR AL 4 - e SRR
A SR OB RS B Atk - M A AR KREEEINT - ERENERE > H
TR R IR EZE S » FrlA S SR QAT - HREH - HAERH - MEZESE
BENEEREIET -

TR IR BN RERIT ST AR E EHMRRE 0 B EHE - REAEKE
FEEREAT o BT RN B EWALE - WIGE - 58 - ARITHRERE - K&
oo B BIRBEEMEY - BRGMEE T SOB R E A - kR ERE st
GENIHRAY  FFERMBOIE TR o RSP RET > T S &
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Gunther Teubner on the Evolution of Law,
Reflexive Law, and Autopoietic Law

Hung Lien-te

Abstract

This essay expounds and analyzes Gunther Teubner's idea of the evolution
of law and his notion of reflexive law as well as his conceptualization of auto-
poictic law. Combining Philippe Nonet's and Philip Selznick's evolutionary
model of responsive law with Jiirgen Habermas' theory of social and legal crisis
in contemporary Western societies as well as with Niklas Luhmann's neo-evol-
utionism, Teubner develops a new procedural approach to the identification of
an emerging kind of legal structure which he calls “reflexive law.” This article
presents and reinterprets Teubner's ingenious and enlightening treatises on sub-
stantive and reflexive elements in modern law in the last two decades. In
addition, the paper briefly explains his view on autopoictic law in which he
attempts to articulate and expand the socio-legal anlaysis broached by Niklas

Luhmann.

Keywords: the welfare state; normative structures; formal rationality; substantive
rationality; old and new evolutionism; repressive law; responsive
law; autopoiesis; self-refrentiality; discursive and deliberative
democracy
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