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The Intersection of Trademark Law and Freedom of Speech: The Constitutional 
Study on the U.S. Case of Matal v. Tam

○ In re TAM
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In December 2015, the United States Court of Appeals for theFederal Circuit issued 
an en banc decision in the In Re Tam case. Thedecision of the Federal Circuit 
reversed settled case law that has stoodfor the past seventy years. The court held 
that the “disparagingprovision” of the Lanham Act is unconstitutional as it fails the 
strictestform of judicial scrutiny in violating the First Amendment rights of 
atrademark owner. While the ruling is crucial in both the trademark andFirst 
Amendment world, the U.S. Court of Appeals for the FourthCircuit, however faced 
another dilemma regarding the Pro-Football,Inc. v. Blackhorse case as there will be 
a Circuit spilt if the FourthCircuit disagrees with the In Re Tam case. Fortunately, 
the SupremeCourt concluded that law banning disparaging trademarks 
isunconstitutional in Matal v. Tam of June 2017. Whereas this case can indeed be 
interpreted as a clash between fundamental principles of freespeech and trademark 
doctrine, it sets the stage to review a way toaccommodate First Amendment interest 
to other values. Although theissues in the “Ordre Public and Morality” provision of 
the Taiwanesetrademark law is not so present, it is still necessary to take 
precautions.The J.Y. Interpretation No. 744 is a best forum for us to debate.

1-78

Disparaging 
Provision “Ordre Public and Morality” Provision Freedom of Speech Unconstitutional 
Conditions Doctrine Commercial Speech Government Speech Viewpoint 
Discriminatory Regulations Strict Scrutiny Intermediate Scrutiny Prior Restraint

201903 (156 )

DOI 10.3966/102398202019030156001  DOI

QRCode

•
─

 / ..

•  / 
..

•
 / ..



- ——

DOI FB
Google+

Youtube
/

+886-2-23756688 +886-2-23318496

28  7 
Copyright ©  All rights reserved. 


