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Abstract

For the multilateral dispute settlement system of
World Trade Organization (WTO), implementation is the
last part of the multilateral dispute settlement and is an
essential element to settling disputes in the multilateral
trading system. Without the implementation of the ruling,
such a system would thus turn to be futile. In regard to the
challenges relating to ruling’s implementation, perhaps the
most controversial problem is the authorized retaliation
mechanism.

This article attempts to analyze in depth the
challenges faced in the WTQO’s authorized retaliation
mechanism, particularly its institutional defects. The article
starts with proposals made by developing nations to
reform the authorized retaliation mechanism. Finally, this
paper puts forth several new proposals for more favorable
as well as efficient approaches towards the authorization
of the retaliation mechanism in the WTO.
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—. WTO $R1E#H

(— ) WTO REREEERR

FEi 5 Fh4H 4% (World Trade Organization @ F§% &y
WTO ) Fimf A ETER A » Finf t ZEERAE
(B Appellate Body 13758 & EofpikiE ) ot PR
t&f#% (Dispute Settlement Body, DSB) &S 1% » |
— SN EE BB WG EBTT @ ERETITER WTO £
TEAVHEHEERECREE] WTO HYIEEHIE F3R - 2 T2 P
f R RS IRED - [RIRFE Pl O BH SRR » (o[ MEE
S Fmig R 7= —EARREETEIAL - BHE— TS
ZEFE o A PRGN WTO BREE ~ N IEMARAIEZ4H

VOB 0 AE WTO HYFTA ARG ST EE S A RN e
(retaliation) WYAHE » “H{8"— el B LLAC BRI ERflo s St 5 FHAY
—(ESEE - Htha A E A HIE” ~ “RAEE S - “E|IE"E WTO
o R YA SR 2 kR B H At % ((suspension of
concessions or other obligations ) =% “ i & A9 5 5 e ( appropriate
countermeasures ) - See Article 22, Understanding on Rules and
Procedures Governing the Settlement of Disputes; Article 4.10,
Agreement on Subsidies and Countervailing Measures. {H A3 5 T{T3C
HYJ7(E - 0 H A% —MHEARESAYEE R - DUT s AlEe e o
187~ b REE DLUR S R i E R R Rl — 2% < BITE DSU 3.7 fi%
Hh R AR B 1% A RO T B ——" v (- B A5 DRk Bl i T T A
FH A A" (suspending the application of concessions or other
obligations under the covered agreements) -

2 See William J. Davey, The WTO Dispute Settlement System, 3 J. INT’L
ECON. L. 15 (2000); See also, Joost Pauwelyn, Enforcement And
Countermeasures in The WTO: Rules are Rules-Toward A More
Collective Approach, 94 AM. J. INT’L L. 336 (2000).
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BOR S » B R R AR S RAERENT - HI » F
5 WTO B4 ke Fafitig s iysieT (enforcement) =
FiEGE (compliance ) [ RELAL Ry o Bl B 15 SIS 2 0t
JEFTREEAYEE BERTE - T ERE WTO #AshiTHIRIE
o XOCDIFREEUE R P2 B0V B SE APk B 2 - AN
HHA | BAF R 54817 ( General Agreement on Tariffs
and Trade, GATT ) HJSR{EHHIT S > ° WTO FERKIL 5%
PRERE M T e RVRE - HHE S EEAVIFERAT - f2=0M
FERNVE A EM B BREMHRE - (FERRERIE R

*fE WTO Simfi ittt B AT 3y 411 (R 5 Fimh g 73 Rl
HI#E 5T E n DSB M TE R AHAVE » 16 f2X(FE[= DSB i#
TS EIRARA T Z By 5 BEMEK DSB K
18 BH 4 EEFCERIERS DSB HEIE - 2R WTO 4gnh4:
+ > http://www.wto.org/english/tratop_e/dispu_e/dispu_current_status
_e.htm - HIEmHHE] 2011410 H 15 H -

See Peter van den Bossche, The Doha Development Round Negotiations
on the Dispute Settlement Understanding, Conference Paper of WTO
Conference: New Agendas in the 21% Century, Taipei, November 2003;
William J.Davey, The WTO Dispute Settlement System: The First Ten
Years, Paper presented in the WTI World Trade Forum, Berne, June
2004; Mateo Diego-Fernandez and Roberto Rios Herran, The Reform of
the WTO Dispute Settlement Understanding: A Closer Look at the
Mexican Proposal, 1 MANCHESTER J. INT’L ECON. L. 5 2004.

° HRE GATT 1947 55 23 (RIVHLE » MG 4T 2RSS R e S
AR PR T8 > FI T 2R — (8 22 (84 405 o R EHEAE AT E
TH T ARERY ~ AT T MPTEE Rl B A GRS At 3 - B
U] GATT BILHYEREL B HEREH] - (H3% 2B HIERFIELREES
WAE T EFEAZEN R ZE © GATT FEHUYBHIEBHE HHEE S
M EORBEAE ELAGHINRRY 2 1B IE AR ATRIRES > (i GATT HYFRIE
HIREER = FTHR(EME - (At - A EIE S BRI ORI R E
W S REHES - (WTO HEHEHEEEEENTE) > (MW
HTI) 2008 55 4 4 -

4



WTO’s Multi-layered Control on Trade Retaliation 115

Fy—(H5E R BROT R S — 85y °
(1) WTO i EFBERRERENRE

1) Fi® WTO & 57 F I S A8 PRIy Je R R 0 - IRIB
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AR A R A E ek 0 FR TR A AEDK DSB
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st AR E HLIH A Feat o (b ke e Hofth 2575 - Jl DSB
A RERERLEN S 2 B - NI E G5 20 AR R
A= B HafEREIT DSB HyEREEL - HF
Uiy b T 25 T fE A RO B R I E I E © B AL
DSB 1A BESRINE 518 © 5= > E AWM ARREIRT
A By WTO T Pt ko 1 e s e 3675 -

°  DSUE 3MREE 7TRORE © SR ETEEATIE RS AR N Iv(TE)
AU FIET o A AR R ] H 2 A e 2 i O A A
e —IHA] Ry £ U7 B BT S B A R R R AN
(BSERORIYEAR - /A O E AV ERS - Q0 BEHE o b
oy R AEATE R HE - AR A & 2 H A A e ORI
B o HNAEA AR L RIEARLTHIR G - 10 ELAE R i R
A E AIFE I 2 B > WECE Ry —TEREI IS - A RePR A - ASRgE
12 F i A2 AV R B e BEHY R & T-EOE - KCF I it
A FEERIFHBESE o SR A AT DA k3 55— Rl B KGR RE R
RS I E I T HYH AR - 7

T ORIEEHEENGEEEATAE - (BERE) (£ T8
gy 55 1315 (a) 7k (111) Ik (b) #k (111) 1) ~ (RFE 5
W) (55 22 ik ~ 23 (RME » ERLEERE P HTRES
U AR BRI ATIRAT ) ~ (TRIPs f538) (55 64 fRAFE > GATT
1994 55 23 iS5 15K (b) IHAI (¢) TH > H WTO fhE A5G 5 4
N MMEAEEVER T Z3m) DR (frkEhE) (5 8 %)
LUF DSU A5 -
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2) WTO #ZHERIEHEHITIRLEN 720 - 81 GATT HUEHY
s —2CR[E > WTO BFHARY B BB fefE ol sE ML GATT
FEHHEE ) > 8 TR AT GATT BFHARIESE Z (B2 LA
o —2 (consensus) Y 5=0AE MR DSU Ay
E o B 5 WmAERENFERMERE— 2 (reverse
consensus) - [rIE DSB i —E ST HRFFRLERTEDK »
#HI DSB fr&HHARRI MR 30 HIAN » FEREZ B B
B 5 HiE -

3) EHHIEN T - BHHEERAVTIE GATT BF
A Ry — > 122 Ry GATT 1947 P rvEiEERNE
Ve 7 » BT AR IRV EGESE S ERNEYIE 5 EFT - 47
K7 e G AL BV E 5 LAY E 5 BT E i
18 - TAE WTO RS T » Y WTO JHEE SEFIES
EER R EREE i e m - BIEEYWE S (& GATT
1994 BIHEMRFE ) ~ IRFEE S (GATS) MBI FH
RV B MG (TRIPs) - At DSU spaffE Baiif
[Elham B A FEFT N #ETTERIE - fR§E DSU £ 22.3 {FRiVH
GE 0 BEFR A AT DUER =FE (8 )70 - “EITHR{E (parallel
retaliation ) -~ EEZIFH9#R1E ( cross-sector retaliation ) Fifs
W18 (cross-agreement retaliation) -  ff H. %22 (¢
FH SR BB E (B )72 » Wi DSB BERFAEZKETTE
iR o (HEEE B FEEE—ER R > BIE sk
TR - EEET BRI RS IHmE - Kt FoKESh

Article 22.3, Understanding on Rules and Procedures Governing the
Settlement of Disputes, “Same sector”, “Other sector”, “another covered
agreement”. Available at http://www.wto.org/english/tratop_e/dispu_e/
dsu_e.htm#22, visited on 5/12/2011.
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A ETE NIV S~ A P2 T VB A AR B2 K
%DZH*E%‘EF’%E@EEQE’J%&?I%&EPH:HE?Y L FR B
Bz HIEER R IR - I EEOK DSB #AE Etrs E0F 1k
(RS tipe Wil - Bk AR -

4) B HEMHINIET - 7€ GATT EHMU&ERY WTO
PFEEREMHI H Eﬁﬁqj%%lﬂ’]%?'ﬁﬂﬂﬂz%% IR ETT 2
(154 5 R SR S8 7 (re-balancing) - *° A ELE
R Ey - 2 E TR B R IB Y R AR o IR A
JelT Ry iE By — T 1B R SRR DURAE © INA R
R SRS HESN GATT sEBSRIT#Ea F “FZAIR
35 (contractual remedy) - P—{HEg & 77% WTO $HHINY

°  Ibid.

0 David Palmeter and Stanimir A. Alexandrov, “InducingCompliance” in
WTO Dispute Settlement, in Daniel L.M. Kennedy and James D.
Southwick  eds., THE POLITICAL ECONOMY  OF
INTERNATIONAL TRADE LAW (Cambridge: Cambridge University
Press, 2002) 646-666; {H t7 4 S ¥ Z B e 2% » 27
Holger Spamann, The Myth of “Rebalancing” retaliation in the WTO
Dispute Settlement System, 9 J. INT’L ECONOMIC L. (2006), at 31-79.
Steve Charnovitz, The WTO’s Problematic Last resort Against Non-
compliance, 14  August 2003, at 8-16 available at
http://www.worldtradelaw.net/articles/charnovitzlastresort.pdf  [revised
version of an article published in Aussenwirtschaft, (12/2002)].

Refus Yerxa, The Power of the WTO Dispute Settlement System, in
Refus Yerxa and BruceWilson eds., KEY ISSUES IN WTO DISPUTE
SETTLEMENT: THE FIRST TEN YEARS, Cambridge: Cambridge
University Press, 2006, at 3.

11

12
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1 S i GE I L kA o MRS ETERL SR E N GATT
23 ERHVEE » E B AT AR Ty SR RE S 1T (R S i 77
ERVE 8 (IR E TR E S

5T BRI R DSU UPZFESRE - HHHMER ‘5]
Z” (persuading) RV EJTEER WTO FE150YEI N AR &

3 Compare also Article 51 of the International Law Commission's Articles

on Responsibility of States for International Wrongful Acts (ASR) which
requires countermeasures to commensurate with the injury suffered. The
articles are annexed to UN General Assembly, Resolution on
Responsibility of States for Internationally Wrongful — Acts
(A/RES/56/83), 12 December 2001.

Y IR R ARREE IR AEIN E ER (R WTO ERHVE
T PEE 5 2 7 HH R S AR Y 7K B[R TR A P @ =2 4R A (R E A A
B MR BT EAFRERE T WTO FBHVEST - AIXVE T
AR HKEEE RS F - T H 2D EAA MR S A G A 2
4.10 RAVIPRBOZE THEZBERE Z £ "GHE "

(appropriate countermeasures ) - See Recourse to Arbitration by the
United States under Article 22:6 of the DSU and Article 4:11 of the SCM
Agreement - Decision of the Arbitrator, United States - Tax Treatment
for Foreign Sales Corporations (US — FSC), WT/DS108/ARB, 30
August 2002, para.5.30-5.52; Recourse to Arbitration by Canada under
Article 22:6 of the DSU and Article 4:11 of the SCM Agreement -
Decision of the Arbitrator, Canada - Export Credits and Loan
Guarantees for Regional Aircraft (Canada - Export Credits),
WT/DS222/ARB, 17 February 2003, paras. 3.48, 3.107-3.121.
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See Recourse to Arbitration by the European Communities under Article
22:6 of the DSU - Decision by the Arbitrators, European Communities -
Regime for the Importation, Sale and Distribution of Bananas (EC -
Bananas 1), WT/DS27/ARB, 9 April 1999, para.6.3 (fEAZE » {h3k
BB E e A B O R S T R M AR AR Y H AR R R B T
HyEST - (HiE(lE H YA R DSB JEE Bk Mt iR e kL2
FERYERE T LAFERGFZHE ) 5 Recourse to Arbitration by the European
Communities under Article 22:6 of the DSU - Decision of the Arbitrator,
European Communities - Measures Concerning Meat and Meat Products
(EC - Hormones), WT/DS26/ARB, 12 July 1999, at para.40 ($gH/Z 5]
gk BERLAS B REE FIILE - FUE MEMHINY HAIER 5 [4E
#¢) ; EC -Bananas Il (Article 22.6 — Ecuador), at para.76 (5835 “fi#
T A E MR AR SRR B LSS 22 foRey HARAHTT - Be R B
FHESFERS o7 ) > Recourse to Arbitration by Brazil under Article
22.6 of the DSU and Article 4.11 of the SCM Agreement — Decision by
the Arbitrator, Brazil - Export Financing Program for Aircraft (Brazil -
Aircraft), WT/DS46/ARB, 28 August 2000, para.3.44 ({EAZE R {hE
BRE » MR —IRMAR S iRe 49 e R B JTHYE ST - IR
K2 Bkt E E #% _E Ay (appropriate) ) : US — FSC (Article
22:6), (PR EAEAETRE » "WIEHEE S EER WTO FH1T
Ry B - R DSB EP?%@*E?’E&?)E%%%EE@EE@%HEE
RFEBHIT Ry > (REFICRE DSB MIEASLIESF -7 ) Canada-
Export Credits (Article 22:6), (F5E “B T {REAE R 2 5 EF

B —HESEEREEESESLERN - mHZEE T'%i”ﬂ
Hy" o) o
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JE 0 EME [ E BTSN WTO & ihENERE » BRIEEK
(B S FZR0T - - 7 WTO $RIGHRFIN Z B ERR
M5 > (ERRETTER WTO JEEE ISR ATE 2K E
PR > GRS B WIS S PR - 5
—J7H - FUERGEERES OB ELE"  (negative
reciprocity ) J7AGEHEANR S ETT WTO fe i FHYE
faFRs > WIEHEHE S AP U2 T o sRflfE TR
A& HHY - DSU BIRERE o IR TRGR (R (2 2R Y > H X
FAERFITIFI - DSB s HEZ BT E - IRIEH
STVBFITEEE K » 4 —EIREE DSB #iE 2 P HE
TRl - —HARKESE2ETT T DSB HYEREAEUE -

6 See e.g., Joost Pauwelyn, Enforcement and Countermeasures in the

WTO: Rules are Rules - Toward a More Collective Approach, 94 AM. J.
INT’L L. 335-347 (2000), at 343; Robert Hudec, The Adequacy of
WTO Dispute Settlement Remedies, in Bernhard Hoekman, Aaditya
Mattoo, Philip English eds., DEVELOPMENT, TRADE AND THE
WTO - AHANDBOOK (Washington DC: The World Bank,2002), 89;
Won-Mog Choi, To Comply or Not to Comply? Non-Implementation
Problems in the WTO Dispute Settlement System, 41 JWT 1043-71
(2007), at 1043; Ngangjoh H. Yenkong, World Trade Organization
Dispute Settlement Retaliatory Regime at the Tenth Anniversary of the
Organization: Reshaping the ““Last Resort” against Non-Compliance,
40 JWT 365-384 (2006), at 365; Marco Bronckers and Naboth van den
Broek, Financial Compensation in the WTO, 8 J. INT’L ECONOMIC
L. 101-126 (2006), at 102; Compare also Jide Nzelibe, The Case
Against Reforming the WTO’s Enforcement Mechanism, Northwestern
University School of Law Public Law and Legal Theory Series No.07-12
(April 2007), at 14, 19, 29.
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(2) RIBEZRERY P ILEZR

BUE Y Sy o bR s A = A E - e
B Z SRk b LB RGN RE A AR e Sy P LU B (e R &
JTESTAHBETERSCR - BRIERER AR R E R A S E
JEBURMERINE SRR IR S 28 - e R PRl B A
SRR TR AL RR (2 PO RS - TR B2
BEPEFRETTE GATS H T HELE T A K
s 0 M0 HEF 28R T B T R A R IR B 5 ek
WEHEE) (REWAFAREE S8 -~ NI stiek
£ GATS T i FH e (R AR T 1SS S A A EREOR

BESh > RS E BiEE TS (EIRBE ST E
TH N BRI ) B e i P R R T BT A S LR
(disproportionately ) H#JiEE > HAgifis » HIELSERETT
HUERAERI R 2 T - B2 PR R T A RAVEEEIR G 5 52 5]
{8 > FLBE PR B A R B A 1 S A 5 5 5 B R R 1R e

7 Art. 22.3 (d), DSU.
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tn o JCHUEAE AR ESSHIB I HAE R RN EE AR L 7 B Ml
A et (skilled foreign service provider) AY[ER A 1%
HIHER » DU REeZ N R B R B BB AR L - 2
B OKIRIME BRI B P BB IR - BREEIEIHRIE
ERETEEINAE (FD) BRIEELHE - MEHRE
s 2 ple 207 7S S JE B i ELAEURL. (susceptible ) -
[E]lF - GATS IH MHYER{E = n] BET ARAE A A Ay — LB RE
(EZ2EEEALWME) > SEHLENE S M E
(treatment of private rights) DL K fE & A [G) EEE B H &
B ZICEETE NATHUEN RS- - £ REAREE 5H
SECEHER N 2 o (modes of supply) - W& EEEE
HIRIRE » B GATS TH [ GESE M EH T b2 n]
DUEHF(EL DSU 22.4 {RATESRAVEEEE—2 (conformity
with the equivalence requirement) - 1fj#% (&7 R E Y
E > MEOREUE BAAE RIE P 2KEV E Z U EAR i iR I A
& G T AR A fs R EE R A FEAR TS -

e GATS IH MHYHEF EE EMEAFIIHNZE - H
HNERBE NS > IR Bk 5e 2 TR 4 5 ik
WIEM TR EARTE - GATS 8 =8 TE Ny o kR sl &
“ELESKE" (specific commitments ) Fi & & BHEIHVRE Ry 1%
ST TR R B A R 1 RGERY FE, o BT DAHR IR BT EAE K
i (BHITEAEAN) - £ GATS Efgsnzf (scheduled
specific commitments) E4%5IHH - H 8RB = 3T
TR B 2R R BN SRS S 1 s % > W H
S A S ERE GRS FE I o 5572 B 52 B [ A TR B 25 Uk
TIFIRR RSN EBEIEE (FDI) Z | > BfE AEIRERE
HEEBIHANSRTT DUR PR A BT B N L P S AT DA By L,
T N BRI 2R A TR LRSI M e MARE (I E IR
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Peies ~ GETETSEBAT - FRAIEBRESE) - MEGITHEMH
[FI YR R SRR FIF A - JCHE AR
AR5 esiek > [N Rl S N RIS SR it B A ERBUER
Z77 > A EBUFEIE ZBORAR -

11k GATS T8 MY HA &R » BIREE 5SS —E
A BRI A6 T - 1F US - Gambling —ZEH9ff;
> (B B HISLE DSU 22 (& o e oh F ok 7
GATS f 2 Bl R RN SEIR I 2575 - 1 iEkenyrh ke

B 8177 B B B T R B

15 1 e R R 2 (AT FR T T RE S I 28 S 355 U N iR s
FEE HE IR B = AR B DUR R Bl Ry B A AR A1 - 1T
B T R R R R e AR BRI - LA kA
HEIRF B R Tt A SOGRIE IEMR SR DSU 22.6 [RAVITHEETE
US Gambling —Z<FThfE ILHIMRIE HE o B8N 5 Rl e 75
EftEns  RERS RS ERENSEE - Wit
{3 R 5 1 2w AR B AR B S A PR R A« iy EL At
(P8 5t T RE & S BRI N B 3 BUR R = AI5R
R BN TTHIR B TR A 2 B S HIR R DR B PR =AY IR
Hl - AR A R At (BEsg R PR R TR ) L

8 United States — Measures Affecting the Cross-Border Supply of

Gambling and Betting Services, Recourse to Arbitration by the United
States under Article 22.6 of the DSU, Decision by the Arbitrator,
WT/DS285/ARB, 21 December 2007.

¥ GATS s EIRHBIRH RS - STl E Ak B AR H R #5H2
- FEIT R GR O34 T A B 4G T n) M B 2R (RS 75
R TR Bt &R -
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KA E Y EA R ST B fR (I B RE R B R A B R S AR

25

B A Y G B - B A R B R R Y
’Eﬁ/fﬁ T T AR BT R B S B S
DI TAETT Ryl i BE S BURERHIAZ S - DSU 22.4 fiR-PEF
PRI EOR Rote 5 PR e (R BB 5 ORI FR I — A &5k

&g -
(3) EEMERE (TRIPs) BT LILEZE

¥ TRIPs JH NHYFRHEHEL TP L IRGE %E’\%B%%@*%
R R TTEEE R 5 I RRIREY WTO T/ Npl B 5 AKESR -
SEHE R B BB AR FE, - P HRERCE

2 See in particular Arvind Subramanian and Jayashree Watal, Can TRIPS

Serve as an Enforcement Device for Developing Countries in the WTO?,
3 J. INT’L ECONOMIC L. (2000), at 403-416; the idea was more
recently picked up by Maristela Bassoand Edson Beas, Cross-retaliation
through TRIPS in the Cotton Dispute?, 9 (5) BRIDGES MONTHLY
REVIEW (2005), at 19-20, available at http://www.ictsd.org/
monthly/bridges/BRIDGES9-5.pdf (visited 15 July 2010).

2L See Recourse to Article 7.9 SCM and Article 22.2 DSU by Brazil,
United States - Subsidies on Upland Cotton (US - Cotton),
WT/DS267/26, 2005 4 10 H 7 H - B FEHT EiRAY H IREGERR
[ EEHRHE - HFR RO DSU 22.6 fRIVHENLHE
ST REIRALERES 22.6 fRIE N HYMEAEE - See WT/DS267/27. {H
20054F 12 [ 7 H » {E450% DSU 21.5 {iAYH o2 4R & S BIEMRFC
FEAIE DSB YR B A Y E R i < A - Ak & T ke
TE{PFEFES - See WT/DS267/29 and WT/DS267/30&32. H FI| 2007 4
12 A 18 H » HREHEFEBAFETLTIZAE WTO JEFRME R
(WT/DS267/RW ) » SEEgLEEERH B3 - Hilbfz i DSU ByME
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DU HETHZE 2 % 21 TRIPS TH N EYERIE T Bz 2 2k
S HIBE - £ TRIPs IH AV {8 T B2 M 2 B ROIGHK %
HYRELE - 2007 4 12 FRERE MRS B MFELER - %7
ZAEIME TRIPs I NHEFTH4E 2100 B S27THY S S (B HIRE
FII o PR AETS A MG 2 B0 H AT A [ & 09 B R A R 2L
FITAs AR AR L 2E TSR REY SRRl **BAR TRIPs
WA AR 2 A5 A E Rk WTO B B iy 55— R
MR T ORI A RS 2

BiE) TRIPs JH FNHYHERAB R EVIE S AE - Bk
FE—ELE T WTO ZFFHIPIAGE 8L TRIPs fiE AR - 4
HIS R S rE Y (8 — A e E T e DSU 22.3 (c¢)

(d) THRVEAERCE - BI'SE R E— e Ay AT+
1B B H M A A {7 s > BAEDUEREE R - 225
FolE AR ZIRMEEHRA 2] TRIPs eI 3 S g HY
THERTE - 482 - TRIE WTO HAM AN BT R & T

22.6 frAVIPE, (MIREFEHEEYEE) AIHEEE WTO iR AR
PRGBS T T LAKE
22 See Recourse by Antigua and Barbuda to Article 22:2 DSU, United
States - Measures Affecting the Cross-Border Supply of Gambling and
Betting Services (US — Gambling), WT/DS285/22,22 June 2007.
2 Recourse to Arbitration by the United States under Article 22:6 of the
DSU - Decision of the Arbitrator, United States - Measures Affecting the
Cross-Border Supply of Gambling and Betting Services (US -
Gambling), WT/DS285/ARB, 21 December 2007, para 6.1.
See Bridges Weekly Trade News Digest, With Negotiations Frozen,
Potential WTO Disputes Looming, Vol.10 No.28 (2 August 2006) -
available at http://www.ictsd.org/weekly/06-08-02/wtoinbrief.htm#1,
visited 15 July 2010), compare also Forbes.com, Trade Disputes will
Mark 2008, 29 January 2008 - available at http://www.forbes.
com/opinions/2008/01/28/doha-trade-talks-oped-cx_ccp_0129doha.html,
visited 29 July 2010.
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T WTO B2 2 FTHIR LHENG AL ERE L (de
wm>ﬁ%@ﬁﬁaﬁfﬁmﬁﬁ¢&gﬁme%ﬁﬂi.
T8 R EGENRE S - H 2 1F EC - Bananas |l fh#ZE 2 il
R HE EE H AT  E S P R e 2 TR RGE B AT
T BB J7 4 A DL R bk 3R 15 FE R N R 2 DL
(insufficient) “PTEE i PHEREREEEZ TRIPs
SEiE o {H bl fh gkt 0 BB T EIRES BT TT
TRIPs I8 FAYAC YHHE » DVERIEHIERVEESHT - BITTE
AT X ERIE IR BT HE S P B PSR T T Y o Ry
A FTIERIA RO TR - “E s Rk B I AR 2 E
KNG - TTEE T/ NK BT RE il A T e R T
BRI B « ANEAE L ulap ik chEs A R P
B b B T T HE A T LA O TR RS W T
TRIPs I8 FAYAE X8R A BEE—TEIEN N &R - BIAEsE0H
_bafAHE BT P e E T OIEE R B LUE R E RS 2 E e
o A REFE o

(=) BRRERE —RERERUNER

EEEE “Hik—” (Self-Contained Regime) 4H

% EC - Bananas Il (Article 22:6 — Ecuador), Recourse to Arbitration by

the European Communities under Article 22:6 of the DSU -Decision of
the Arbitrator, European Communities - Regime for the Importation,
Sale and Distribution of Bananas (EC - Bananas Ill),
WT/DS27/ARB/ECU, 24 March 2000, at para.173-74.

EC - Bananas Il (Article 22:6 — Ecuador), Recourse to Arbitration by
the European Communities under Article 22:6 of the DSU - Decision of
the Arbitrator, European Communities - Regime for the Importation,
Sale and Distribution of Bananas (EC - Bananas IlI),
WT/DS27/ARB/ECU, 24 March 2000, at para.173-74.
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4% 7T WTO (F i @ e Bl RS 4R E% - RS2 5 —EE
EERATAVPRS] o Jtoh - WTO FHIHERIAIAHRE Bt 3= 0H
R B AR T Fim  E Rt g B A B R E LB AR
R DL S e B BB 2 - AR RS DSU BYMHEEGRER - B
B FEE = RsX (provisions on attribution ) DKl
JEFH (lex specialis ) - *° T1E 88 P K2 HE MR R 2 15
P BREEES AR E RS (R ETEE) ZHER
SR E S 0 LU A FI AT (proportionality of
countermeasures ) BRI ER - >0 HEAb 0 BIFE KB
Bartels # B » EERBHELE - SLIFEEBNEN

R WTO (Y R B RIS AR F i - 352 5 McRae,
D.M., The Contribution of International Trade Law to the Development
of International Law, RCADI, v.260, 1996, at p. 117; M. Trebilcock and
R. Howse, The Regulation of International Trade, 2™ edition, London-
New York, Routledge, 1999.

2 RRA T B A R R e A R R (R R 8 RS > £ L Canada -

Measures Affecting the Importation of Milk, 27 October 1997,

WT/DS103/R, WT/DS113/R, para.7.77 and 427 ; Turkey — Restrictions

on Imports of Textile and Clothing Products, 19 November 1999,

WT/DS34/R, para. 9.33 ; B WTO {E Ry BRI E R hllE " #aeny

FRH » 2K Appellate Body Report, Regime for the Importation of

Bananas, adopted 25 September 1997, WT/DS27/AB/R, DSR 1997: Il, p.

591 para. 204; Panel Report, EC — Sardines, adopted 23 October 2002,

WT/DS231/R, as modified by the Appellate Body, WT/DS231/AB/R,

para 7.15-719.

Decision by the Arbitrators, European Communities — Regime for the

Importation, Sale and Distribution of Bananas — Recourse to Arbitration

by the European Communities under Article 22.6 of the DSU,

WT/DS27/ARB, 9 April 1999, DSR 1999: II, p. 774, para.6.16.

Decision by the Arbitrators, European Communities — Regime for the

Importation, Sale and Distribution of Bananas — Recourse to Arbitration

by the European Communities under Article 22.6 of the DSU,

WT/DS27/ARB, 9 April 1999, DSR 1999: I, p. 725, para.6.16.
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(hard cases) (ZEELZEMFEETSREIERNER)
BEMEAE WTO HHE R ENVEE NS R ZEZHR - A LEE
FHERRS EA MR E S AN AN - 3% fit - ROFE i BRI AR
HIIpr S A 7 EDDREAE WTO FRlmff s - oA - 58
%15 DSB MEEEZEFF N PHVEER T ZE » FEIF “ %8
& S HIPE 27 2 R0 m TN

Z, WTO SiEEMEINER

WTO Fifigg i iklel @ —fE “BsF—wE—RE
=" (a Compliance-Compensation-Retaliation Model )

» 32 AEETEE R T 0 WTO B LIPS pY 2 8B E
HUER R ( “rPikJKEE” » suspension of concessions)
U5 4 TF HAth sk 28R WTO BB EURENE 51Tk - 1F
W (WS ELAPER) 55 2 —HaY Clair Wilcox AEf © “Fef
R T MR T 8] B PR AH 45 PR il 73 A [ o (5 R e A U ME
K o BB ERE - REHRE - S EE B B
iz PERIERERSEADLE - s —HE 58 R EsE b
BRI LA - 7 % BT o Bk —

¥ Lorand Bartels, Applicable Law in WTO Dispute Settlement Proceedings,

Journal of World Trade, vol.35, n.3, 2001, pp. 499-519, at p.513.

% EE - ERAEERT NEEEE (ERERREZ US-copyright
case) 1145 TiBIH S g - Rt - WTO Fimfg tdkinig Hap-i§
E#E="  (a compliance-retaliation model ) #{E - & B &K :

(WTO Fifig t%m] 12 FEaV Rt Bl R R R EUR) > #
BisE ~ RELFESR ¢ (WTO JREfEREE) (2008 £45) » &
B0 FE MEH B 2008 4FRE -

¥ SRMER: (WTO FBigfidtirhiyEEia) - & (FEEE

FEEAE) 2009 FEE5 5 H -
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H R BRI T 725 WTO F|EHIT R » LR IEZF|
S22 AR B P O] BEER NS T M A SRAB FE . (B0 8
countermeasures ) (VEE - 156 FEEEFEH > WTO k&2
{TECERIRYT » 2 PAEEE WTO pREZER WTO i E R
F—EZE 4T - MERITEERIE T BT R A RS E
IR ER - I HAE KRS EANEE RS CSEE T
AT > 25 Bk WTO B R b ELi i 2 S g i
HIHZELE

7/ 1948 fEZE 1994 1Ff) 48 4ERY » GATT fFEsE [ &84

i — S A H (B & - 1952 4 HY 1A B AL B
( Netherlands - Diary Product) Z& - {5fEE{E Bulisaf 25K

RN R EH EEETHRIE - ] - [T EENE
ST 0 GRENTT R Re TR — B E B R A L ey T LB
[ GATT 25 11 {6 - 1B R B EE - PR il B 2B TR
18 - IARERRASFEEN—R - e - HiIR
B HRE o 1960 5F [ 55 B 5 Fx Y 1o i AL B i 1 2 LIFR
# > GATT IR RSBt - > di WTO BREUZ A1,
Pg—%Z (reverse consensus) - BN _LEFikgH S
BHREAIE K - DSB fRIE DSU 55 22.7 A1 RL 7 E 55
4.10 P {E By R I EREFT BGERVIAE A ER 16 TH > FEH
1E AR EIPAE FUB B 7 B - Hrp 5 (ERAFEERR

¥ SEREU (WTO R 12 SRRt B R LR
ROR) > BB - RBUK L ¢ (WTO JA B o Bl 5 56 )
(2008 45 ) - BB EREH IR L 2008 LEAR -

® SRMERE (WTO FUtf s chivsEmeE) - & (B
BEE) 2009 555 5 4] -
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ENECy

(— ) XEBIBEER (US - Gambling ) ¥

2003 4F 3 H 13 HZH2 N EEATEE R WTO EEEFREY -

T B A AR (PSR 4E EIE R WTO #iH1 - 2004

faR

F 11 H 10 H H o288 & 8oe SR - 2005 4= 4 H
7 H o EapsHnEonr - SRR3R ONRERL) HER
PRSI EF PR B E . WTO FURUE - A HHIRE
HAt% > SEREEBITEOR - 2007 £ 6 H 21 HZ2 RN R i

36

37

EANEEETRE - 1 BEEiEEEZE (EC-Bananas, DS27) i
EEIACNZ f BRI AS T (PRI R 2R 1999 4 4 H
19H - JEJRZE 20004 5 H 18 H) » {H G EBERIGERIEFS I -
Bk E s HECL RS Y g © 2 ~ BRttag4-Z ( EC-Hormones,
DS26, DS48) - X REEEFINIE A HEILAS I THUE (PR Ky
EE] 19994 7 H 26 H > f1E AR 20004 12 H 12 H) » ZEH#E
B S PR B S e 5 T4 S BB L i S R 18 - (HRZ AR
PP FRA T 5 3 ETE L 4R AR RS % ( Brazil-Aircraft,
DS46) - #MENSE AR EEPEHEITHRE (F2iERFR] 2000 4 3 H 24
H) {3 FEBE > 4 IMERZHEREFAEZE (Canada-
Regional Aircraft, DS222) - #EE PR IIE KM THRIE (FRERERY
20034E 2 H 17 H)  BHZHEEREN 5 5 - ERYMNA A SRR
#B2Z (US-Foreign Sales Corporations, DS108) - FZHEERILEEE £
HETTHUE (FMERFRT 2002 4 8 A 30 H) - BRALASERHUERE S M Im
AT EEIRBE AT it Fha% b H18 5 6 - 35E] 2000 fFfFaE{HEHE
FEAERONAZE ([AfEEIEZE)  (US-Continued Dumping and Subsidy
Offset Act of 2000, DS217, DS234 ) - ### 8 {Ek B ¥ =EFETHIE
(F2RERERT 2004 4 8 H 31 H) » HAEULEE « ik ~ HARIE
PEEFERHUERARFE I -

United States - Measures Affecting the Cross-border Supply of
Gambling and Betting Services, WT/DS285/4, 30 January 2004.
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RS EE (TR (E 34.43 (ERTTHYSIHIHR - 7 A 23

18 50 & 3T » ZOR(PETLIEGE - [F4E 12 4 21 H > WTO
hak BHOE 22 N S EER AU 2100 E327THYE 5
8 FEZRIME IRBEZEE" 1 WY S HE
S ERER I TR RS

(=) BARKFEBERTMAESR (US - Upland Cotton ) 3

EF BT PEIIRIC FUEEAT 2002 £ 9 B » EI%EEHs
VBRI 1999 4 8 HZE 2003 4 7 HEFEEdE TG i
A HAR G B RAR 4T 125 (B THYE ARG - K WTO
[ » IEEEITRERG AR RAVE LT » 758 WTO FRURfg A%
) o WTO H52/NH L E iR o3 Il 2004 4 9 F 1 2005
3 AfFHEE - ST E B E S E AR R A
Ak NFER EEF R EERE S WTO #RH - 8E2REE
IR WTO Fo st S HAR O R PORIE T — e » HE
PEEY B A E 0 PR B DA IR A AR A » R

¥ United States — Subsidies on Upland Cotton, Recourse to Arbitration by

the United States under Article 22.6 of the DSU and Article 4.11 of the
SCM Agreement, Decision by the Arbitrator, WTO Doc.
WT/DS267/ARB/1 (Aug. 31, 2009).

¥ ERFY 2002 MM (2002 RS B SEIEEAZE (The Farm
Security and Rural Investment Act 2002 - fi§f% 2002 Farm Bill) )
B R E R I RSB T0UR B B RG » A (Upland
Cotton) AEFEF ~ PG SO BT R 2 MGG & 1T#H4
(User Marketing Step 2 » DU T fiifd Step2 fiifbstEs ) ~ HOEER
25 #5t ( Export Credit Guarantees, ECGs ) ~ ¥ ff{ExRX F L&
( Marketing Loans ) & &z #E & 45 {5) ( Counter-cyclical Payments )

Yo

%o
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2006 FFH[E WTO fEHERA « Z1& > WTO HE/NET
2007 4F 10 HEX(FLEE - 5 HEBRHBE A 57T
71 0 2Rt EHUHFE R L ARG IEUE - [E3RBA IRER -
FER WTO EFfrifEie it B3 - &5 2008 £ 6 H &%
FERE/ NN - SEEREIDARAUHER WTO rMEZARAE
HALHCE > AR ESEERT - W [ HEEE i E
TR 8.29 (B THYHE SR - IRt ra e Er I
Z1&HEFT GATS 1 TRIPS ESTHi EHI#HRAE -

RIS Step 2 wilkETE  EECNEAER R EITE
A/ NGEFTHRLSY PRI PENEET By - (B2 WTO TlgiEe &
SEHARR B 77 A T 1T MRS PO 2 ST U e SR B A i T
581 - [BEERTHSY Step 2 whlEETE - FrLlfis AR
POREC PR B HE - O BEY GSM 102 EHEE AR (-
Ak g/ NE S IE T R SRR T DRI
i AR N 19 B 45 R 2 P A 3 T I R S R A 2 5
THERRRETEE SHESH - B EERNE TSN
DURELPE GSM 102 3188 T 2 & Sl EB AT M2 kAL
TS AR G158 © ik N R %3 P e i s Est
Bk DEESREEENE S HESYE » DL 2006 4
Bl - CVEEHME SRR 1.47 (53577 > L PEINE
FECFGYE GSM 102 3t ~ X B RlE R S FESA 15 = I
HEAEEHE S Ry 2.97 (5570 - ¥

%0 US - Subsidies on Upland Cotton, Article 22.6 of the DSU and Atrticle

4.11 of the SCM, paras.3.9, 3.22, 3.30-32, 3.37, 3.50, 3.52-62, 3.64.

http://www.wto.org/english/tratop_e/dispu_e/cases_e/ds267_e.htm , &fj

FIHHEH 2010410 H 20 H -

2 US - Subsidies on Upland Cotton, Article 22.6 of the DSU and Atrticle
4.11 of the SCM, para.5.129.
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EEPERY 2010 4 3 HEMRFAEBIETHE S > BiE
¥} 102 THpS s RAE AR TERARR - EESZE 5.91 (§357T >
FUE RN BRI BTN ~ SiARG N N T A
DUk 555 21 el S EE M B an AT ¥R 1B > SR(EEE
2.38{EZETT -

Ry VALBAREE 9 SFERARE TN - SREIEAEEPERY 2010 4
4 F 6 Hi s - o T E AR E RS
7k - EPHFEEERNTHEE S HEETS - MiEZiE
SRS =TG- BfSRHE O ERE G E > L
iR (1473 B30/ ) DBEERtERREE
B - Rt A E R SRR BN R R Rl - A fF
FSERIRFFEHE - o — B 2 R BB S il B SR AE » B
FERAE AR CFIn R — TR T % - I > HEIEE
EAEPERHIE A B SR ARG B 2 R B P s e
o= NP A AR B A fTRE - I 4 H 16 HEMIRIED
PEAEINHEL] > HiRpE— D at il SRk 5 B Ay A4 A
1o

2010 4F 4 F 30 HE P IEE rF I g S s 1 -
EEREERES - £ 2010 42 8 A 25 H » EFgEEFIE
A DSB #E 7R AL [EIHESL sk (Framework for a
Mutually Agreed Solution to the Cotton Dispute in the
World Trade Organization) - fEHEZE1 3 X0AVEARE] A »
PR & B R B PR ARG -

(=) BEZHmENEREE

e AT WTO (ERHREREZESTUEL » —L&
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WTO MR TIE L & B e s T B FIRE ] B I = e
Bt - {E R WTO [R5 8 5 ZIRHIERRBOE 730 > AHIAT
il > fEgE WTO B e i A e R R EATATRITE A
EEEETRMAES] > EERERSRE TSI R Bk
18 - SIHHEIE - THESOUGRBRREEEE - B 5289
B AFE AR AR MAHERECY - JEKZ M ~ 24/ EL
K EEPGE AE A RS TR (B EARRRAIRE 2
B - A ESEOREL - ©

1~ frEsRE AR B BB AR ER - IR EYE S
Wk > —HIEN WTO BRI A JT R T DSB HYEk
Ao BEREE ZIREV - AR WTO ZER5HTiERHY
A BT M4 B B AR G BT T 1L - (52 WTO HRAIHY
HEHAZAHEE] > CEEAEREEFTIORENERLT
BEMERESE - B EE SV ERENEE - HENRES
JE B EAY - A 2 A A s BRI Ry - I
M 2R (/K e R E /G -

2 - FMEHHEIE R BT 2 B BEHERTE - 2010 4E B
WA E S 14.624 JkE7T (2010 4 » HEFREIZATIE
¥ 14) > A9 GDP 5 47,132 57 (HABFRHIEE 9
%) 0 % TR B Y A ELATE By 10.89 (82577 » AISE

AR (WTO FURih 38 X" WEFIS) - (B
K EE) 2009 55 7 H -
http://www.imf.org/external/pubs/ft/weo/2009/02/weodata/weorept.aspx
?7sy=2006&ey=2009&scsm=1&ssd=1&sort=country&ds=.&br=1&c=11
1&s=NGDPD%2CNGDPDPC%2CPPPGDP%2CPPPPC%2CLP&grp=0
&a=&pr.x=64&pr.y=8, T HHH 20104 12 H 20 H ; 52 UN &R
AN EEEESFEHPES o http//lwww.sinovision.net/news.php?act=
details&news_id=35335, &/ HHH 20104 12 H 20 H -
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NAEEGE R 13092 S5t » EURRE EiNE > <EES
e\ E R > HERAREE - B G HIE <
HYRER] - (B E IR EAERTABEE T RERE A IREY > 12
ERIRER - %

3~ EEEEAVHIC E IR S A IR E A AE TR AY R
99 © WATATAL - AR LIS > WTO FAEREMKHGIASRZE
EEHE SR FHRHIMEROE - S K WTO JAEHREH]
RZ0 » 7€ WTO SEIfER IR B JT/E WTO friEfe e
AKE > WRAZHFFTA TRERYEALBOR 75 - (BT EA
KA [T frsE W R SRV IR S Y - (B2 SRV EER
B BRI IREAIFEA T - 25T S iR
ZERIEEEN > (FRRFIAEANRE  —HEAEERTE
5 BAFHEATHIAR R SR IASE BRI ARSI E R YR
HNEE A ERE WTO sRfI TR g ) 2

T ERE - BLEAMEIIRAH AL - WTO fERIE IS B
SRR o B BIRE SR RO I R [F R s R BT
77 - WTO $ZAERIGHEHIEL WTO (ST IR0 - i
TR LB WTO P AR R MR BEAHRE - WTO
RAEHRIERAIATEZ B R WTO S TEARHIPRIEAE S E H B
TEHEERIIER - AMEERAIEATE WTO HIHHEE A
{85E - NIEL > DSU A REET A AR R AR A 7 A —20
R > JTRE AR EIER -

© BB E PR (S -
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=. WTO $HEHIE B BEE
(— ) ERREREIN R
1 ERERERANERER

(1) ERRERERERE -

DSU & 215 [RHLE » “UIHE B3 TR NITAPTIRR
HY2 TS i S AL BCE R B o & TR F o e Y RERE 38
A Pl 0 [ RIS S Py A2 (B A A RE e LR
BSR4 MR - *°fH DSU AINGE A SiE— S i —it
kg > R > AN ENE LS o RSy
13 o R R L F2 20" (through recourse to these dispute
settlement procedures) - JEEL (Grfiffnak) FATHLERRT
AR 2 (BREER - LIME DR PERESL) 45
GiesR - (HE (ERfgE ) THVEZERENIIAR R 6 2 9
@A > EFE(HVHARR & 2 22 3 H - SR L HEEA
B 21.5 fRRATHRE Y 90 KREDK R B SR 4H AL 38 SV HHIR A

rre 47
1T o

% “Where there is disagreement as to the existence or consistency with a

covered agreement of measures taken to comply with the
recommendations and rulings such dispute shall be decided through
recourse to these dispute settlement procedures, including wherever
possible resort to the original panel...”See Article 21.5, Understanding
on Rules and Procedures Governing the Settlement Of Disputes.
TG (WTO BSHI T VRIS BN P AVE TR o # (FE
JAEEBTE R ) 2001 55 5 -
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BT HEHEL L EBEEEN “EFE

(sequencing) fSfE » Bl 703 —7716 DSB 3R IZELHSH
(T DSB EEHEEEAN S RS TE - RS S T
JTI DSU 45 21.5 i fiE - *° fEBR i E A > p » Brdtps
TR 215 ([FEE B S —ime) SRR - /)
TEREST T IE SR TR 5 R P AR T R4 - B 3phiehss ~ b
HUTEFTAISES - e 22 KRRG-S A H# DSU &%
21.5 A ERR R 2 18 A REs% K DSB FZHERAUSRETE) -
TE3EE DSU &5 21.5 (AT H B R A T R A R 1
A& WTO #RAIRY#2: >~ 7l » DSB FE#Z FHR# DSU
5 22 [ RRARRGEAIRE S ¢ HAEBEZGP R RIE
AR EBILEEAEIEE - TPl AE 215 RIVHEEHEH—
R A SR EREE TREERKBE
21.5 =0T T AT LIMRIEEE 22 &35k DSB #2iEs
AU TTE) - *°

(2) BREREE (preliminary rulings)

@E DSU 55 22 Rl A EHRBIR SeABIERIRUE
WTO HAH 2 ARIE 22.6 (FRIE MPEH s e i
B E BRI E R R EERE R T s B IEH L
REEREK - A ER DSU W8 ARSOREM Ht4E

B S RETIEE T (WTO BB AT HAY “NEFE" AR
H) o # (R E S AHENREELRFSY ) 2005 £E55 1211 -

Y S HEPEE  GREUILEEE WTO FUEfLAMEIFECEERR)
HESE - =HEPETSE - (BUNBREEAE 50 4F © [OEREREE) -
AR AN HRRFE 2009 FERR > 56 294 H -

®  US - Byrd Amendment (EC) (Article 22.6 — EC), para 2.4.
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WTO fHBHERES » fE3 2 P IP R BRI SE - (B
T B 5 B 2 A S B ML R PR
VERIRESEAT I R -

(3) BREFEME (burden of proof)

H B RS 2E A% (EC-Hormones) 1% » °2 22.6 {iIH
TPEEOA LR 7 A TER RIS  BIR#E—T7
BRSBTS i H I EAEE (the level of
the nullification or impairment) - >3 {H5%—J)5H » #£3F—7
BRI e S BT - M Bk E
55 [ By s i AT A M IR AR T T - PRI
gk P B s I N B T H R I S8 IEE =
2 o O FEEPERiE T (Brazil-Aircraft) (PR EEZER R
SO BT RIREFE L E B 5 43 pl sl 3 [F e gk i 2 Es iE Yy

L Seeid., paras 2.2-2.10.

2 See EC Hormones (US) (Article 22.6 — EC), paras 8-12.

% See id., para 9; EC — Bananas Il (Ecuador) (Article 22.6), paras 37-41
(in particular para 38) and also paras 59, 78. See also Brazil — Aircraft
(Article 22.6 — Brazil), para 2.8; Canada — Aircraft Credits and
Guarantees (Article 22.6 — Canada), paras 2.7-2.8; US — FSC (Article
22.6 — US), paras 2.8-2.11; US — 1916 Act (EC) (Article 22.6 — US),
paras 3.1-3.6; US — Byrd Amendment (EC) (Article 22.6), paras 2.23-
2.27.

*  See EC - Bananas Il (Ecuador) (Article 22.6), paras 37-38. See also
Brazil — Aircraft (Article 22.6— Brazil), para 2.9; Canada — Aircraft
Credits and Guarantees (Article 22.6 — Canada), paras 2.6-2.7.

®  See EC - Bananas Ill (Ecuador) (Article 22.6), para 38. See also EC
Hormones (US) (Article 22.6 — EC), para 11.

*®  See EC — Bananas Il (Ecuador) (Article 22.6), para 40.
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TR REARE 5y S 2 W N E R A R - i e
DSU M fFRSCHEE & 1 2 A AHERVASER -
(4) B3t R iR

DSU %; 22 fR[ERt AT MR 22.6 fRIE T HEL
Z s AL R RE - ATER I RE A AR R
FEEETHRIUTETATAIR S (ERESEBRNZEA) 20
VISR RS o (R B A ERE MIE" (equivalence )
FORELL 3B {2 (e BREUH E s AR I 070 - °° iE
TEMA A T HVRIREGE IR - BIEEIRIIISE RIS H K T HEX
HACEBSE R o (EERRAYPEER 2 Al
ARG AR > BEE I Zh P ERIER
TEIRZ B LA I S (i S ERHTEEK - e REAZE TR
IR BBIHERING 2 2 B0 28 - °° ERERYHE th B P
TRIEFE Z 0  BEAR et T A LA IR s I B (2 8L
%0 SRI A7 B 1 78 155 TE ZE ZE 10 S [ BB E A8 2F P ZE 19
o FrAFRTEEAS I T R B E MR 515
HAEAESE T FEIRHARE 2 Bl B ftE - sl e BAerE

2 LA A 61
HRFF R R

> See Brazil - Aircraft (Article 22.6 — Brazil), paras 2.8-2.9.

® See EC — Hormones (Canada) (Article 22.6 — EC), para 7; EC -
Hormones (US) (Article 22.6 — EC), para 7.

®  See EC - Bananas Il (US) (Article 22.6 — EC), para 2.8.

8 The arbitrator’s view is based on the fact that Australia never initiated
dispute settlement proceedings against Brazil with respect to the export
financing programme at issue, and did not draw the attention of the
arbitrator to any benefits accruing to it or any WTO rights that might be
affected by the arbitration. See Brazil — Aircraft (Article 22.6 — Brazil),
paras 2.4-2.6.

1 See US - Byrd Amendment (Article 22.6 — US), paras 1.15-1.16.
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AT B MR WHR T R E AR T -

TRIEEE 22 [R5 6 FHE » (P ANEREAESS 2215755 3
FNFRIFIE R RS EEST - WEEsR - 1B E F oK fd
W2 T B A FE R EEED - HAMER & B EE
B HAERSCREEN RE T~ R DU R AR
E" (serious enough) ZHIMFRREFRARE » FTLUEER TS
BEAMEE RN E T -

(6) MEHIENEXATHATE
fRI%Z DSU 55 22.8 (RAE - fE HEAERFEILL T =R

S (1) W E B E R S TR o
(2) DVEBATEERBUH AL BRI 2 B4 RS E AR

82 “If that party considers that it is not practicable or effective to suspend

concessions or other obligations...” “If that party considers that it is not
practicable or effective to suspend concessions or other obligations with
respect to other sectors under the same agreement, and that the
circumstances are serious enough...” (emphasis added) See Article 22.3
(b), (c), Understanding on Rules and Procedures Governing the
Settlement Of Disputes.

O [EIE 0 (WTO i i 4 A8 1 o 1 45 G 1 G s R 5 R S R
M) o # (EFAUEEL) 2005 455 6 1 -
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S BB AR = e S REHE - T RTRI TR R E B
o CPROE T A" (provides a solution) =7 “RE i
#HUH” (has been removed ) SE&R: FEIFIE - MY
s EEHET AT EE S [REAY o, DSU AN E A #7 E il A AR
2o A BTSN 0 B DSB $AERLESF T g RGE
TRt )7 I S s IR R AR E S - AR M em LaR > RL
ST RS T R E R E s (B P B K R4 4E
R TRBEGEO - ® WMIEIE R DSU R REB KT
B AERTARHIRIE R, WTO FHM— B E N7
HORNIEE » I MmEEEEE WTO ks st 58N %iE
FlnfE ARSI - B EEEE SN IEFEHE - [FF
E R URAER B Z I A GRS E T RE S B E 5 Fimiy Tt
SRR - B R AR E -

2 RERERTINER M IIRERE
(1) RERERSENASHE

DSU 55 22.4 {RAUE ©  "Fimfi AR (DSB) $ZENY
TR i 1A Bl 35 55 A PR T B A i B K Bk AR Y AR FE A

8 “The suspension of concessions or other obligations shall be temporary

and shall only be applied until such time as the measure found to be
inconsistent with a covered agreement has been removed, or the Member
that must implement recommendations or rulings provides a solution to
the nullification or impairment of benefits, or a mutually satisfactory
solution is reached.” See Article 22.8, Understanding on Rules and
Procedures Governing the Settlement Of Disputes.

® SREE D (WTO Fimf s h] > s B R S HTE 8
PR o R (BFAURER) 2005 555 6 -
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AT R A E R - RIRER "REE S FHET B
T8 BT i s R A BRI & B 5 B AR T Ry TP T
BN ERz - EIFERETOTH Hm ek B RRIE

TEEEAE > REAMIE DSU 55 22 ffRIAEF
RECE IR - BL{RIE DSU 55 3.8 (i1 Az Bk B aliR
AR B 5E B AEREIE - O —J7HEE WTO
TE #2518 S B 5 — 75 TH A e 2 S P e 2R Y M 2 B S B TRk
B2 > WATFAEEN BB RURE (4 - *° —IE% WTO 1
EFGHIENEST 3.8 FRAVATIE » EMAEH iRk sE
IR - %

®  SFEEEEEE: (G WTO HEZ MRS RESRIER2ERTE) - & Ot
7EEL) 2008 5 6 1 -

7 See US — Byrd Amendment (EC) (Article 22.6 — EC), paras 3.20-3.30,
3.53.

%  See US — Byrd Amendment (EC) (Article 22.6 — EC), paras 3.20-3.30,
3.53.

% Seeid., para 3.54.
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FRN HRFY BT AT T SRR E © PSR EZE Il |
85 BB H P ZE B TIE IR Z R AR B Ok
SEE IR o T e e R A ZE PP B R YR I
%ﬁ&E%ﬁ@ﬁ%ﬁé%%2%¢@i%%ﬁ%ﬁﬁﬁﬂ
HIEDL -

M B ESE R RS R R EET
(counter-factual ) FYFEZ2757% » B EEE EEE W B I
EHEHAR 2 B AR AEA TS i PRSI T - 1
i HIETFIZR RSN - B0 - BRI N E 2 T P&
LA TN RV AT - ERE SR 2B o AR LA R
2S SRS 2 T E e O 2B LR 50T
FREEETHE > WEBREEREFERIEEIEE A S D
FA A EE T TERES - BEAESIS HHELEE AT WTO okt
FEF TR AR RS L B AR -

FEREMZR PR BERIR 2 1R - AIHTRTAL > FRER i
TR TR VR E HET YRS B (- RGERYEH

" Seeid., para 3.22.

™ See EC — Bananas Ill (US) (Article 22.6 — EC), para 4.9; EC -
Hormones (Canada) (Article 22.6 — EC), para 37; EC — Hormones (US)
(Article 22.6 — EC), para 38.

2 See EC — Hormones (US) (Article 22.6 — EC), para 78; EC — Hormones
(Canada) (Article 22.6 — EC), para 68. For another example of the
“counter-factual” approach, see EC — Bananas Il (Ecuador) (Article
22.6 — EC), paras 166-170.
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RHETEEBRIIEGEENERT  hEEEEE T HHE
HYEATE o W {ras s it e VIR B B AR — 8 BLEER 7 7]
B RIEREE M 2 fF3EE 1916 (B AZEZE,
th (US — 1916 Act) - BULASEEHHTHVERIE = B “#%
GFLAT”  (mirror regulation) B¢ “fH%E10E" BYI54
FEHEEITEISER] 1916 RS AZA A AR E DL E
o T (B IE —FR W E B LI DSU 55 22.7 (R EMIE
RHETESE - HEARAGRARTE “HE e EENE
Hef o 70

G Y SRR ERIEH T g S AR - B
HAFER A e MEAI I RET 2 B HVE R - BE e T
B TR i B AR FE SRR B R FE i > 1% > PR
RS BT T IR A T R P2y Hl e B BB dR Ry

®  See EC — Bananas Il (US) (Article 22.6), para 7.8.

™ See EC — Hormones (US) (Article 22.6 — EC), paras 83-84 (116.8
million USD per year); EC — Hormones (Canada) (Article 22.6 — EC),
paras 72-73 (11.3 million CDND per year); EC — Banana |1l (Ecuador)
(Article 22.6 — EC), para 173 (201.6 million USD per year); Brazil —
Aircraft (Article 22.6 — Brazil), para 4.1 (344.2 million CDND per year;
US — FSC (Article 22.6 — US), paras 6.2, 8.1 (an amount based on the
amount expended by the US in granting subsidy, i.e. 4,043 million USD);
Canada - Aircraft Credits and Guarantees (Article 22.6 — Canada), para
4.1 (247,797,000 USD).

> See US - 1916 Act (EC) (Article 22.6 — US), para 2.1.

® Seeid., paras 5.40-5.44.
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P WAk —EME 7 AR E RS TR AR
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B WTO #1HIHI7T By P S - dit—2k » BeRiJTstA
FATHDEEISGER. WTO FIHI - iZERA F B mEiE
HEAEI T 25 Rl WTO it 2 Lt o 80

" Kym Anderson, Peculiarities of Retaliation in WTO Dispute Settlement,

World Trade Review, vol.1, 2002, p.123.

" The arbitrator in EC — Bananas Il (US), having found that “it is
impossible to ensure correspondence or identity between two levels if
one of the two is not clearly defined”.

PfE CEEUMEAFISEER —Fh o fhEERE % RERE
FEEZE  MPEHERR > "W E A RES RS DSB
RS EIETT o R AR R BH P - HU2AE DSB i
FEFDIERIT 2 BAMEE SR B - RIS - 2
G HYEAIE AR — T A F A S5 H Il A SR LRGP i i 2 2 -
“We saw nothing in the plain language of this text which, on its face,
dictates that the term ‘appropriate countermeasures’ must be limited in
its meaning to ‘equivalence’ or correspondence (or some synonym) with
the ‘trade impact’ on the complaining Member.” (emphasis original). i&
HIABLYVE M WS EEN— MiEE—& EEFIER
HY 74 52 - See United States - Tax Treatment for Foreign Sales
Corporations - Recourse to Arbitration by the United States under
Article 22.6 of the DSU and Article 4.11 of the SCM Agreement -
Decision of the Arbitrator, WT/DS108/ARB, 2002/8/30, para.5.30.

0 FEEEE . (G WTO IEZE THUIMERERERE)  #& CTdtk
E2) 2008 55 6 HY -
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RIS E[H “if the party considers” EEHYEEH]
gk R R B IR T YRS 2 I B A # 2 - {5 DSU
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EREME B ELGE TR B YRR - AL 0 B 223 &
(e) TEEHME R SRR RER Rt > B T
A RETE BT EES BARER - FE S A
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B N BRI L HAE GATT 1994 AHRAFETS
HUREAIRER] - “DUESE (WTO BE) BEWE T
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BRI - % A - IR BB TN 2 B R AR E B
FIFIREIEEFS > R ERSHE T (G e — RS R—

5o
(2) BEBENREEH FERME
YRR > W4 A 25 B B i TG — (8

HERGAIE SRR AT DSB Ay AMIE A - 1
WTO RoERHIRYEGETHIESATA R AVESTER "X

8 See EC — Bananas Il (US) (Article 22.6 — EC), para 3.7.

8 See Section I.A.1.c (iii) above.

8  See EC — Bananas |11 (US) (Article 22.6 — EC), para 3.7.

& Seeid., para3.7.

%  See Recourse by Ecuador to Article 22.2 of the DSU, European
Communities — Regime for the Importation, Sales and Distribution of
Bananas, WT/DS27/52, 9 November 1999, p. 3. See also EC- Bananas
111 (Ecuador) (Article 22.6) para 5.
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i - H AR HEOREE AR - BN B RAREAEN 2
U o s PR - NS ESEETI5S - SHERE S
HiE % > EFRERARE IR - HLU S B e 5
iN)- 7 BN ZEE ZUEIS L%E’ﬁlﬁ@ﬂﬁﬁ% > [EJERF Y A2 HK
TRHVESMIREMERIPRE] > HRTHErTHYERIE A (HEELUE RIS A

% RAJ BHALA, INTERNATIONAL TRADE LAW: THEORY AND
PRACTICE, 2" edition, Lexis Publishing, 2001, at p.242.

See René Guilherme S. Medrado, Renegotiating Remedies in the WTO:
A Multilateral Approach, 22 WIS. INT’L L.J. 323 2004. jL4ME WTO
HENE AR HA LR Bt R E T HUER - 2R
Permanent Mission of India on behalf of Cuba, Honduras, India,
Indonesia, Malaysia, Pakistan, Sri Lanka, Tanzania, Zimbabwe,
Communication, Negotiations on The Dispute Settlement Understanding,
TN/DS/W/19 (Oct.9, 2002), at 1.

% B (WTO Fimfg ot -h i R 18 i RIRERTZE ) - #k (AIakas

) 2008 55 2§ -
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® [E R

% permanent Mission of Zambia on behalf of the LDC Group,

Communication, TN/DS/W/17 (Oct.9, 2002). “[T]he question of little or

no utilization of the WTO DS by developing and least-developed country

Members has been linked to the inadequacies and structural rigidities of

the remedies available to poor countries that successfully litigate a

dispute before the DS.”

See Kyle Bagwell, Petros C. Mavroidis and Robert W. Staiger, The Case

for Auctioning Countermeasures in the WTO, NBER Working Paper No.

9920, JEL No.F1, August 2003, National Bureau of Economic Research,

Cambridge, MA, United States.

%2 Steve Charnovitz, Rethinking WTO Trade Sanctions, 95 AM. J. INT'L L.
809 (2001).

91
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o b3 AR A B A F R E - 78 1997 EBaME -

® BRI ESRZEE (Meltzer Committee) Ei5H > “HIGHE
' WTO Y5215 - HIBGRHE I SR - A AR AR E R MR
o R EEEEAT) - RN 2 i SR Ora 1y 3 3m  H1 55
B E B ZHERY 35 - "See Allan H. Meltzer, International
Financial Institution Advisory Committee Report, March, 2000,
available at  http://www.house.gov/jec/imf/meltzer.ntm,  visited
8/12/20009.

See Office of the United States Trade Representative, Implementation of
WTO Recommendations Concerning EC—Measures Concerning Meat
and Meat Products (Hormones), Docket No. 301-62a, 1999. |&o./\ %8
£ "B E AR THECLR E SR ER A TR A - H
R RGO R BT - 2R im0z (WTO Fimf i
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% Negotiations on the Dispute Settlement Understanding Proposed by the

LDC Group, TN/DS/W/17, October 2002.

P b R S AR PR A Rt LS
KORE RS EAHZ RV EY) - I - BAE WTO Bz 4] » &&4y)5
R4 3 A R UL (17 X8 AR 25 1% VU 2 P 3 o D e A R 1 T S TR
#wa (full review) - {H1E 1999 FEEREHE L - SERENIZH
B EE S 1 WTO BT g i i 2 p e — 2 - 55
HISE R E SHE NSRBI LIE 2003 4 5 A ZATHiouE
8 E MR — 20 WM BRAUTEN RS HFI R R R AR, -
“[T]o agree on improvements and clarifications no later than May 2003,
at which time [the Members] will take steps to ensure that the results
enter into force as soon as possible thereafter.” See Ministerial
Declaration. WT/MIN (01)/DEC/W1 of 14 November, 2001. P.30. See
also, Mateo Diego-Fernandez and Roberto Rios Herran, The Reform of
the WTO Dispute Settlement Understanding: A Closer Look at the
Mexican Proposal, 1 MANCHESTER J. INT’L ECON. L. 5 2004;
Robert Maclean, The Urgent Need to Reform the WTO’s Dispute
Settlement Process, 5 INT’L TRADE L. REV. 137 2002.
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97

John H. Jackson, William J. Davey and Alan O. Sykes, Legal Problems
of International Economic Relations: Cases, Materials and Text on the
National and International Regulation of Transnational Economic, West
o Publishing Company, May 1995, pp.369-371.

Ibid.
¥ SRARRUE T GRECLESE WTO Fimff s BORMER) -
YR - HwEESR - (BONBERZA)E 50 4F ¢ [HlpHEfRs) -
SAJE A R HARHE 2009 4ERR » 55 298 B -
Yenkong Ngangjoh H., Collective Countermeasures and the WTO
Dispute Settlement: Solidarity Measures Revised, Nordic Journal of
Commercial Law, issue 2, 2004.
Dani Rodrik, The Global Governance of Trade as if Development Really
Mattered, paper prepared for the UNDP, July 2001, p.33. Available at
http://system2.net/ukpgh/wp-content/uploads/rodrikgovernance.PDF,
visited on 8/12/2009.
Joost Pauwelyn, Enforcement And Countermeasures in The WTO: Rules
are Rules-Toward A More Collective Approach, 94 AM. J. INT'L L.

100

101
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336 (2000); See also, Edwini Kessie, Enhancing Security and
Predictability for Private Business Operators under the Dispute
Settlement System of the WTO, Journal of World Trade, vol. 34, no.6,
2000, p.16.

B. Hoekman and P. C. Mavroidis, Enforcing Multilateral Commitments:
Dispute Settlement and Developing Countries, The WTO/World Bank
Conference on Developing Countries in a New Millennium, Geneva:
WTO Secretariat, 1999, p.10.
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See Proposal by Mexico, Negotiations on Improvements and
Clarifications of the Dispute Settlement Understanding, Dispute
Settlement Body Special Session, TN/DS/W/23, 4 November 2002, at
p.6. “[T]his concept might help address the specific problem facing
Members that are unable to suspend concessions effectively.” See also,
Kyle Bagwell, Remedies in The WTO: AN Economic Perspective,
Columbia University Discussion Paper No.: 0607-09, January 2007;
Kyle Bagwell, Petros C. Mavroidis and Robert W. Staiger, The Case for
Auctioning Countermeasures in the WTO, NBER Working Paper No.
9920 (unpublished manuscript), JEL No.F1, August 2003, National
Bureau of Economic Research, Cambridge, MA, United States, available
at http://www.columbia.edu/~kwb8/auctionation080904.pdf ; Kenneth
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W. Abbott, GATT as a Public Institution: the Uruguay Round and
Beyond, 18 BROOK. J. INT'L L. 31, 65 (1992); Jide Nzelibe, The
Case Against Reforming the WTO Enforcement Mechanism, 2008 U.
ILL. L. REV. 321 2008.

1) Early determination and application of nullification or impairment; 2)
Retroactive determination and application of nullification or impairment;
3) Preventive measures; 4) Negotiable remedies. See Mateo Diego-
Fernandez and Roberto Rios Herran, The Reform of the WTO Dispute
Settlement Understanding: A Closer Look at the Mexican Proposal, 1
MANCHESTER J. INT'L ECON. L. 14 2004.

See René Guilherme S. Medrado, Renegotiating Remedies in the WTO:
A Multilateral Approach, 22 WIS. INT'L L.J. 323 2004.
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10 «“The suspension of concessions phase poses a practical problem for the

Member seeking to apply such suspension. That Member may not able to
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Proposal by Mexico, Negotiations on Improvements and Clarifications
of the Dispute Settlement Understanding, Dispute Settlement Body
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See Christopher F. Corr, Trade Protection in the New Millennium: The
Ascendancy of Antidumping Measures, 18 NW. J. INT'L L. & BUS.
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Compliance with the WTO Ruling in the Foreign Sales Corporation
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