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Abstract 
 

      In response to the relationship between culture and trade, this present paper attempts to 

clarify the evolution of the cultural concept under UNESCO along with the cultural exception 

clauses that may be covered in the provisions of the WTO Agreement in order to discuss the 

whether there are rooms for countries to advocate cultural exception clauses under the WTO 

system; if not, if there is any solution.  

      In addition to the interpretation of the articles, this present paper attempts to analyze the 

difficulties which countries may encounter while avocating cultural exceptions through WTO 

disputes cases. By analyzing and understanding cultural exceptions within the scope of the 

WTO Agreement, this present paper attempts to propose possible solutions to the advocation 

of cultural exception clause. The present paper also discusses the design aspect of cultural 

exception clause with its advantages and disadvantages in international trade agreements.  

      Last but not least, in order to safeguard Taiwan’s unique culture and promote culture 

diversity, we will discuss the possibility that Taiwan’s Cultural Basic Law claims cultural 

exception clauses in the international scale, and attempts to integrate the international trade 

agreements and Agreement between New Zealand and the Separate Customs Territory of 

Taiwan, Penghu, Kinmen, and Matsu on Economic Cooperation; propose the methods and 

recommendations for incorporating cultural exception clauses into international agreements 

when Taiwan sets other international trade agreements in the future. 

 

Keywords:  Cultural Exception, Cultural Diversity, International Trade Agreement, Culture 

Basic Law, WTO, General Agreement on Tariffs and Trade (GATT), WTO Dispute 

Settlement
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         1993  General Agreement on Tariffs and Trade

GATT

 culture exception

1 Universal Declaration on Cultural Diversity
2 Convention on the Protection and Promotion of the Diversity of Cultural 

Expressions

 

         〇

3  United States-Mexico-Canada Agreement, USMCA
4 Comprehensive and Progressive Agreement for 

Trans-Pacific Partnership CPTPP
5 Agreement between New Zealand and the Separate Customs Territory of Taiwan, 

Penghu, Kinmen, and Matsu on Economic Cooperation ANZTEC

                                                        
1 2001912 2 31  
2 20059 10 20 20079 3 18

 
3 2018 9 11 30 2 。

https://ustr.gov/trade-agreements/free-trade-agreements/united-states-mexico-canada-agreement
20199 7 10  

4 1079 3 8  0 107 9 12 30 
https://www.international.gc.ca/trade-commerce/trade-agreements-accords-commerciaux/agr-acc/cptpp-
ptpgp/index.aspx?lang=eng 20199 7 10  
5 2013 9 7  10 ANZTEC 2013 9 12 1 》 -

https://www.nzcio.com/en/anztec/anztec-agreement/ 20199 7 10  
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》

 

 

  

 

North American Free Trade Agreement, 

NAFTA) — 7 North 

American Free Trade Agreement, NAFTA)
8 EU-CARIFORUM Economic Partnership 

Agreement 1984 Japan-

Measures on Imports of Leather, L/5623 - 31S/94 1996 Canada-

Certain Measures Concerning Periodicals, WT/DS31/R 2009

China- Measures Affecting Trading Rights and Distribution Services for Certain 

Publications and Audiovisual Entertainment Products, WT/DS363/R

World Trade Organization, WTO

 

                                                        
6 2019 9 5 10 108 9 6 5 10800055641 
2  

7 2016 9 10 31 2017 9 9 21  
8 2008 9 10 15 2008 9 11 1  
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9

》

 

   〇

〇 WTO

WTO  

 

  

 

 
10  

1940 1960 — 11(embedded liberalism) 1960

1980 — (a new world information and communication order) 

1980 2000 — GATT/WTO 2000 —

 

                                                        
9 11-13 20139 
10Jan Loisen, Caroline Pauwels, Competing Perspectives? WTO and UNESCO on Cultural Diversity in Global 
Trade, in GLOBALIZATION, CULTURE, AND DEVELOPMENT THE UNESCO CONVENTION ON CULTURAL 
DIVERSITY, 43-58 (Christiaan De Beukelaer, Miikka Pyykkönen, J. P. Singh eds. 2015) 
11 - 1
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 6 

  1940 1960 — 1945

1947
12  

          

13

》

1947

14

 

         

1947 GATT 1947 4 15

〇

cultural identity
16

GATT

GATT 1947 4
17  

                                                        
12 See Loisen & Pauwels, supra note 10, at 47 
13 See Loisen & Pauwels, supra note 10, at 47 
14 See Loisen & Pauwels, supra note 10, at 47 
15 GATT 1947 4 0

「  9

9  

 「

9  
 

16 Marlen Bartsch, The Return of the Cultural Exception and its Impact on International Agreements, 4(1) 
GLOBAL MEDIA JOURNAL GERMAN EDITION 1, 4(2014) 
17 See Loisen & Pauwels, supra note 10, at 48 
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 7 

   1960 1980 — 18 〇

》 」

 2001
19

2005 6

 

  1980 2000 —GATT/WTO 20 WTO

1947 GATT

European Union European Community

Cultural specificity

General Agreement on Trade in Services  GATS

〇

                                                        
18 See Loisen & Pauwels, supra note 10, at 49 
19 「  
20 See Loisen & Pauwels, supra note 10, at 51 
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 8 

21

Most Favored Nation

GATS

 

 2000 — 22 2001

23

24 》

〇

25  

  

         

1942 Conference of 

Allied Ministers of Education,  CAME

1945 11 1 16  United 

                                                        
21 See Loisen & Pauwels, supra note 10, at 52 
22 See Loisen & Pauwels, supra note 10, at 54 
23 Kevin Scully, The Most Dangerous Game: U.S. Opposition to the Cultural Exception, 36 BROOK. J. INT'L L. 
1183, 1194(2011); Liz Schere, The Culture War: A Look at the Cultural Exception Principle in International 
Trade Law, 40 FORDHAM INT'L L.J. 561, 574 (2017) 
24 See Loisen & Pauwels, supra note 10, at 55 
25 See Bartsch, supra note 16, at 9 
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 9 

Nations Conference for the establishment of an educational and cultural organization, 

ECO/ CONF

1945 11 16 (Constitution of the United Nations 

Educational, Scientific and Cultural Organization) 1946 11 4

195 11 26  

        7 27 》

1 28

》 1 》

 

 

 

 

        2001 12 2 31

common heritage of mankind
29 4 30 〇

                                                        
26 https://en.unesco.org/ 20189 9 26
27

http://unesdoc.unesco.org/images/0026/002617/261751c.pdf#page=7 20189 9 26
In consequence whereof they do hereby create the United Nations 

Educational, Scientific and Cultural Organization for the purpose of advancing, through the educational and 
scientific and cultural relations of the peoples of the world, the objectives of international peace and of the 
common welfare of mankind for which the United Nations Organization was established and which its Charter 
proclaims.”
28 1 The purpose of the Organization is to contribute to peace and security by 
promoting collaboration among the nations through education, science and culture in order to further universal 
respect for justice, for the rule of law and for the human rights and fundamental freedoms which are affirmed for 
the peoples of the world, without distinction of race, sex, language or religion, by the Charter of the United 
Nations.” 
29 Michael Hahn, The Convention on Cultural Diversity and International Economic Law, 2(2) ASIAN J. WTO & 
INT'L HEALTH L & POL'Y 229, 229-66 (2007)   
30 (Constitution of the United Nations Educational, Scientific and 
Cultural Organization) That the wide diffusion of culture, and the education of 
humanity for justice and liberty and peace are indispensable to the dignity of man and constitute a sacred duty 
which all the nations must fulfil in a spirit of mutual assistance and concern” 
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5 31

 

        

「

 

          6

the freedom to access culture

 (the freedom to express culture)32 8

33

8

                                                                                                                                                                            
http://portal.unesco.org/en/ev.php-URL_ID=15244&URL_DO=DO_TOPIC&URL_SECTION=201.html 

20189 9 27  
31 “Reaffirming that culture should be regarded as the set 
of distinctive spiritual, material, intellectual and emotional features of society or a social group, and that it 
encompasses, in addition to art and literature, lifestyles, ways of living together, value systems, traditions and 
beliefs” 
32 Edmund H. Chiang, The UNESCO Convention on the Protection and Promotion of the Diversity of Cultural 
Expressions: A Look at the Convention and Its Potential Impact on the American Movie Industry, 6 WASH. U. 
GLOBAL STUD. L. REV. 379, 392-3 (2007) Derived from Universal Declaration on Cultural Diversity Article 
6 ,“Towards access for all to cultural diversity While ensuring the free flow of ideas by word and image, care 
should be exercised that all cultures can express themselves and make themselves known. Freedom of 
expression, media pluralism, multilingualism, equal access to art and to scientific and technological knowledge, 
including in digital form, and the possibility for all cultures to have access to the means of expression and 
dissemination are the guarantees of cultural diversity.” 
33 2  1 2 1996
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34

35

 

 

 

 

        1994 WTO

36 2005
37

WTO

 

 

  

 

        2005 10 20 2007 3 18 38

1 39

                                                        
34 11 “Article 11 – Building partnerships between the public sector, 
the private sector and civil society, Market forces alone cannot guarantee the preservation and promotion of 
cultural diversity, which is the key to sustainable human development. From this perspective, the pre-eminence 
of public policy, in partnership with the private sector and civil society, must be reaffirmed.” 
35 See Hahn, supra note 29, at 256 
36 Li Yu, WTO and National Cultural Policy: Rethinking China Measures Affecting Trading Rights and 
Distribution Services for Certain Publications and Audiovisual Entertainment Products, 45 R.J.T. 457, 463-
64(2011) See Chiang, supra note 32 , at 292-3 
37 Kevin Lee, The Little State Department: Hollywood and the MPAA's Influence on U.S. Trade Relations, 28 
NW. J. INT'L L. & BUS. 371, 395 (2008) 
38 」Tania Voon, UNESCO and the WTO: a Clash of Cultures ?, 55 INTERNATIONAL 
AND COMPARATIVE LAW QUARTERLY 635–651 (2006) 
39 1  “Article 1 – Objectives, The objectives of this Convention are:  
(a) to protect and promote the diversity of cultural expressions; (b) to create the conditions for cultures to 
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「

  

 

  

 

       「

》

 

        2 40

                                                                                                                                                                            
flourish and to freely interact in a mutually beneficial manner; (c) to encourage dialogue among cultures with a 
view to ensuring wider and balanced cultural exchanges in the world in favour of intercultural respect and a 
culture of peace; (d) to foster interculturality in order to develop cultural interaction in the spirit of building 
bridges among peoples; (e) to promote respect for the diversity of cultural expressions and raise awareness of its 
value at the local, national and international levels; (f) to reaffirm the importance of the link between culture and 
development for all countries, particularly for developing countries, and to support actions undertaken 
nationally and internationally to secure recognition of the true value of this link; (g) to give recognition to the 
distinctive nature of cultural activities, goods and services as vehicles of identity, values and meaning; (h) to 
reaffirm the sovereign rights of States to maintain, adopt and implement policies and measures that they deem 
appropriate for the protection and promotion of the diversity of cultural expressions on their territory; (i) to 
strengthen international cooperation and solidarity in a spirit of partnership with a view, in particular, to 
enhancing the capacities of developing countries in order to protect and promote the diversity of cultural 
expressions.”  
40 2 “Article 2 – Guiding principles, 1. Principle of respect for human 
rights and fundamental freedoms-Cultural diversity can be protected and promoted only if human rights and 
fundamental freedoms, such as freedom of expression, information and communication, as well as the ability of 
individuals to choose cultural expressions, are guaranteed. No one may invoke the provisions of this Convention 
in order to infringe human rights and fundamental freedoms as enshrined in the Universal Declaration of Human 
Rights or guaranteed by international law, or to limit the scope thereof. 2. Principle of sovereignty-States have, 
in accordance with the Charter of the United Nations and the principles of international law, the sovereign right 
to adopt measures and policies to protect and promote the diversity of cultural expressions within their 
territory. 3. Principle of equal dignity of and respect for all cultures-The protection and promotion of the 
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Principle of respect for human rights and Fundamental 

freedoms
41

Principle of sovereignty 》

42

Principle of equal dignity of and respect for all cultures
43

Principle of international solidarity 

and cooperation

》 44 (

Principle of the complementarity 

of economic and cultural aspects of development

45

Principle of sustainable development
46

                                                                                                                                                                            
diversity of cultural expressions presuppose the recognition of equal dignity of and respect for all cultures, 
including the cultures of persons belonging to minorities and indigenous peoples. 4. Principle of international 
solidarity and cooperation -International cooperation and solidarity should be aimed at enabling countries, 
especially developing countries, to create and strengthen their means of cultural expression, including their 
cultural industries, whether nascent or established, at the local, national and international levels. 5. Principle of 
the complementarity of economic and cultural aspects of development-Since culture is one of the mainsprings of 
development, the cultural aspects of development are as important as its economic aspects, which individuals 
and peoples have the fundamental right to participate in and enjoy. 6. Principle of sustainable development-
Cultural diversity is a rich asset for individuals and societies. The protection, promotion and maintenance of 
cultural diversity are an essential requirement for sustainable development for the benefit of present and future 
generations. 7. Principle of equitable access-Equitable access to a rich and diversified range of cultural 
expressions from all over the world and access of cultures to the means of expressions and dissemination 
constitute important elements for enhancing cultural diversity and encouraging mutual understanding. 8. 
Principle of openness and balance -When States adopt measures to support the diversity of cultural expressions, 
they should seek to promote, in an appropriate manner, openness to other cultures of the world and to ensure 
that these measures are geared to the objectives pursued under the present Convention.” 
41 。

99 164 20079 10 
42 41 166  
43 41 166  
44 41 168  
45 41 167  
46 41 167  
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Principle of equitable access

》

47

Principle of openness and balance

48

 

 

  

 

       

49

 

        

2

5 1

20

50 51

                                                        
47 41 166  
48 41 169  
49 Li Yu 36 465  
50 41 177  
51 3 5 2 7 1 2 8  3 9 10 11

12 13 14 15 16 17 20 1 2 21
22 25 1 3  28
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 15 

》 52

Non-Governmental Organization,  NGO
53 〇

 

 

  

    

       〇

) 》

 

 

 

 

       4 54

55

                                                        
52 41 178  
53 Mira Burri, Cultural Diversity as a Concept of Global Law: Origins, Evolution and Prospects, 2 DIVERSITY 
1059, 1064(2010)
54 4 “Article 4 – Definitions, For the purposes of this Convention, it 
is understood that: 1. Cultural diversity -“Cultural diversity” refers to the manifold ways in which the cultures of 
groups and societies find expression. These expressions are passed on within and among groups and 
societies. Cultural diversity is made manifest not only through the varied ways in which the cultural heritage of 
humanity is expressed, augmented and transmitted through the variety of cultural expressions, but also through 
diverse modes of artistic creation, production, dissemination, distribution and enjoyment, whatever the means 
and technologies used. 2. Cultural content -“Cultural content” refers to the symbolic meaning, artistic dimension 
and cultural values that originate from or express cultural identities. 3. Cultural expressions -“Cultural 
expressions” are those expressions that result from the creativity of individuals, groups and societies, and that 
have cultural content. 4. Cultural activities, goods and services -“Cultural activities, goods and services” refers 
to those activities, goods and services, which at the time they are considered as a specific attribute, use or 
purpose, embody or convey cultural expressions, irrespective of the commercial value they may have. Cultural 
activities may be an end in themselves, or they may contribute to the production of cultural goods and 
services. 5. Cultural industries -“Cultural industries” refers to industries producing and distributing cultural 
goods or services as defined in paragraph 4 above. 6. Cultural policies and measures -“Cultural policies and 
measures” refers to those policies and measures relating to culture, whether at the local, national, regional or 
international level that are either focused on culture as such or are designed to have a direct effect on cultural 
expressions of individuals, groups or societies, including on the creation, production, dissemination, distribution 
of and access to cultural activities, goods and services. 7. Protection- “Protection” means the adoption of 
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56

57

 

 

 

 

       2 2 58

)

2 1 3 7 59

60

 

 

                                                                                                                                                                            
measures aimed at the preservation, safeguarding and enhancement of the diversity of cultural 
expressions. “Protect” means to adopt such measures. 8. Interculturality- “Interculturality” refers to the 
existence and equitable interaction of diverse cultures and the possibility of generating shared cultural 
expressions through dialogue and mutual respect.” 
55 See Scully, supra note 23, at 1195 
56 Thomas Hylland Erikson, Between Universalism and Relativism: A Critique of the UNESCO Concept of 
Culture, in CULTURE AND RIGHT 127, 127-45 (Jane K. Cowan, Marie-Benedicte Dembour & Richard A. Wilson 
eds. 2001) 
57 41 179 Shin-yi Peng, International Trade in Cultural Products: UNESCO's 
Commitment to Promoting Cultural Diversity and Its Relations with the WTO, 11 INT'L TRADE & BUS. L.REV 
218, 218-24 (2008) 
58 2  
59 2  
60  Mira Burri-Nenova, Trade and Culture: Making the WTO Legal Framework Conducive to Cultural 
Considerations, 5 MANCHESTER J. INT'L ECON. L.2, 10 (2008) 5

“Article 5 – Cultural rights as an enabling environment for cultural diversity, Cultural rights are an integral 
part of human rights, which are universal, indivisible and interdependent. The flourishing of creative diversity 
requires the full implementation of cultural rights as defined in Article 27 of the Universal Declaration of 
Human Rights and in Articles 13 and 15 of the International Covenant on Economic, Social and Cultural Rights. 
All persons have therefore the right to express themselves and to create and disseminate their work in the 
language of their choice, and particularly in their mother tongue; all persons are entitled to quality education and 
training that fully respect their cultural identity; and all persons have the right to participate in the cultural life of 
their choice and conduct their own cultural practices, subject to respect for human rights and fundamental 
freedoms” 
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       8 61

13 62

15 63 〇

2 3 64

7 1 a 65

〇

66

 

 

                                                        
61 “Recognizing the importance of traditional knowledge as a 
source of intangible and material wealth, and in particular the knowledge systems of indigenous peoples, and its 
positive contribution to sustainable development, as well as the need for its adequate protection and promotion” 
62 “Recognizing that the diversity of cultural expressions, 
including traditional cultural expressions, is an important factor that allows individuals and peoples to express 
and to share with others their ideas and values”  
63 “Taking into account the importance of the vitality of 
cultures, including for persons belonging to minorities and indigenous peoples, as manifested in their freedom to 
create, disseminate and distribute their traditional cultural expressions and to have access thereto, so as to 
benefit them for their own development”  
64 2  
65 7 1 a “1. Parties shall endeavour to create in their 
territory an environment which encourages individuals and social groups: (a) to create, produce, disseminate, 
distribute and have access to their own cultural expressions, paying due attention to the special circumstances 
and needs of women as well as various social groups, including persons belonging to minorities and indigenous 
peoples” 
66 See Burri, supra note 53, at 1066 
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        7 67 shall

7
68 69 WTO

 
70  

 

(  

 

       8 71 (

) ,

〇

                                                        
67 7 “Article 7 – Measures to promote cultural expressions, 1. Parties 
shall endeavour to create in their territory an environment which encourages individuals and social groups: (a) 
to create, produce, disseminate, distribute and have access to their own cultural expressions, paying due 
attention to the special circumstances and needs of women as well as various social groups, including persons 
belonging to minorities and indigenous peoples; (b) to have access to diverse cultural expressions from within 
their territory as well as from other countries of the world. 2. Parties shall also endeavour to recognize the 
important contribution of artists, others involved in the creative process, cultural communities, and 
organizations that support their work, and their central role in nurturing the diversity of cultural expressions.”  
68 See Burri-Nenova, supra note 60, at 7; See Burri, supra note 53, at 1065 
69 See Scully, supra note 23, at 1197 
70 Sean A. Pager, Beyond Culture vs. Commerce: Decentralizing Cultural Protection to Promote Diversity 
through Trade, 31 NW. J. INT'L L. & BUS. 63, 70 (2011) See Burri-Nenova, supra note 60, at 26 
71 8 “Article 8 – Measures to protect cultural expressions, 1. Without 
prejudice to the provisions of Articles 5 and 6, a Party may determine the existence of special situations where 
cultural expressions on its territory are at risk of extinction, under serious threat, or otherwise in need of urgent 
safeguarding. 2. Parties may take all appropriate measures to protect and preserve cultural expressions in 
situations referred to in paragraph 1 in a manner consistent with the provisions of this Convention. 3. Parties 
shall report to the Intergovernmental Committee referred to in Article 23 all measures taken to meet the 
exigencies of the situation, and the Committee may make appropriate recommendations.”  
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73

》

 

 

 

 

       17

〇 〇 74

 

 

 

 

  20

WTO WTO
75 20

                                                        
72 41 172  
73 Rachael Craufurd Smith, The UNESCO Convention on the Protection and Promotion of Cultural Expressions: 
Building a New World Information and Communication Order?, 1 INTERNATIONAL JOURNAL OF 
COMMUNICATION 24, 26-28(2007) ; See Burri-Nenova, supra note 60, at 11; See Burri, supra note 53, at 1066 
74 See Burri-Nenova, supra note 60, at 22 
75 Beatriz Barreiro Carril, Article 20 of the UNESCO convention on cultural diversity: Its use for promoting 
respect for cultural diversity, in 6 WTO LAW  CUADERNOS DE DERECHO TRANSNACIONAL 108, 108-20 (2014) 
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20 25
76 20 2 WTO

77

  

 25 1 3 78  

 

 

WTO

WTO

WTO WTO
79

80  

 

 

                                                        
76 See Burri-Nenova, supra note 60, at 23; See Burri, supra note 53, at 1068 
77 See Scully, supra note 23, at 1197 
78 25 1 3 “Article 25 – Settlement of disputes, 1. In the event 
of a dispute between Parties to this Convention concerning the interpretation or the application of the 
Convention, the Parties shall seek a solution by negotiation. 2. If the Parties concerned cannot reach agreement 
by negotiation, they may jointly seek the good offices of, or request mediation by, a third party. 3. If good 
offices or mediation are not undertaken or if there is no settlement by negotiation, good offices or mediation, a 
Party may have recourse to conciliation in accordance with the procedure laid down in the Annex of this 
Convention. The Parties shall consider in good faith the proposal made by the Conciliation Commission for the 
resolution of the dispute.” 
79 Fiona Macmillan, Cultural Diversity, Copyright, and International Trade, in HANDBOOK OF THE ECONOMICS 
OF ART AND CULTURE 411, 434 (Ginsburgh, V.A. and Throsby, D. eds. 2014) 
80 41  180  
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〇

        

81

82

83 mental colonization
84  

        85

86

87

                                                        
81 TANIA VOON, CULTURAL PRODUCTS AND THE WORLD TRADE ORGANIZATION, CAMBRIDGE UNIVERSITY PRESS 
183 (2007) Nicola Simpson, Book Review: Blockbusters and Trade Wars: Popular Culture in a Globalized 
World, 6 THE INTERNATIONAL JOURNAL ON MEDIA MANAGEMENT 139, 139-40 (2004) 41
71  Li Yu 36 493 Pager, supra note 70, at 71 
82 See Chiang, supra note 32, at 400-401 Sandrine Cahn & Daniel Schimmel, The cultural Exception: Does It 
Exist in GATT And GATS Framework? How Does It Affect or Is It Affected by The Agreement of TRIPS?, 15 
CARDOZO ARTS & ENT. L.J.281, 282 (1997) 
83 See Cahn & Schimmel, supra note 82, at 283 
84 Eireann Brooks, Cultural Imperialism Vs. Cultural Protectionism: Hollywood's Response to UNESCO Efforts 
to Promote Cultural Diversity, 5 J. INT'L BUS. & L. 112, 120 (2006) 
85 Jacques Delacroix. Julien Bornon, Can Protectionism Ever Be Respectable? A Skeptic’s Case for the Cultural 
Exception, with Special Reference to French Movies, 6 THE INDEPENDENT REVIEW 353, 353–74(2005) 
86 See Delacroix Bornon, supra note 85, at 363-364 
87 Frederick Sco Galt, Life, Death, and Rebirth of the “Cultural Exception” in the Multilateral Trading System: 
An Evolutionary Analysis of Cultural Protection and Intervention in the Face of American Pop Culture's 
Hegemony, 3 WASH. U. GLOBAL STUD. L. REV. 909, 916-21 (2004) 
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88

 

   

  

    

89

90

「  

                                                        
88 See Galt, supra note 87, at 920 
89 See Brooks, supra note 84, at 123 See Hahn, supra note 29, at 234 
90 See Brooks, supra note 84, at 113 See Lee, supra note 
37, at 113  
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91 2004

80% 2004 2005

2004 2005

2005

4.7% 24% 2016 24% 35%

 

      2005

60%

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                        
91 European Audiovisual Observatory, Focus – World Film Market Trends, 2003-2017 
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European Audiovisual Observatory  

 
 

    WTO  

 

         
92

93

WTO

〇 WTO

 

 

                                                        
92 Mary E. Footer	 & Christoph Beat Graber, Trade Liberalisation and Cultural Policy, in 3 JOURNAL OF 
INTERNATIONAL ECONOMIC LAW 115, 121(2000); See Bartsch, supra note 16, at 4 
93 Thomas Bishop, France and the Need for Cultural Exception, 29 N.Y.U.J. INT'L LAW & POL.187, 187-88 
(1997) 
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�GATT 1994 � �

 

       1994 4 94

95

96

 (international cultural dominance)97

》 98

1947 4 99  

         4 100

〇  

 

 

                                                        
94 Rostam J. Neuwirth, The Cultural Industries and the Legacy of Article IV GATT: Rethinking the Regulation 
of Culture and Trade in Light of the New WTO Round. Conference: Cultural Traffic: Policy, Culture, and New 
Technologies in the European Union and Canada. Cartleton University, November 22-23(2002) 
95 See Schere, supra note 23, at 564 41 69   
96 See Cahn & Schimmel, supra note 82, at 282

33 4 50
20049 7
98 See Cahn & Schimmel, supra note 82, at 287 
99 See Schere, supra note 23, at 564 
100 1947 9 4 1994 9 4 Article IV
Special Provisions relating to Cinematograph Films, If any contracting party establishes or maintains internal 
quantitative regulations relating to exposed cinematograph films, such regulations shall take the form of screen 
quotas which shall conform to the following requirements: (a) Screen quotas may require the exhibition of 
cinematograph films of national origin during a specified minimum proportion of the total screen time actually 
utilized, over a specified period of not less than one year, in the commercial exhibition of all films of whatever 
origin, and shall be computed on the basis of screen time per theatre per year or the equivalent thereof; (b) With 
the exception of screen time reserved for films of national origin under a screen quota, screen time including 
that released by administrative action from screen time reserved for films of national origin, shall not be 
allocated formally or in effect among sources of supply; (c) Notwithstanding the provisions of sub-paragraph (b) 
of this Article, any contracting party may maintain screen quotas conforming to the requirements of sub-
paragraph (a) of this Article which reserve a minimum proportion of screen time for films of a specified origin 
other than that of the contracting party imposing such screen quotas; Provided that no such minimum proportion 
of screen time shall be increased above the level in effect on April 10, 1947; (d) Screen quotas shall be subject 
to negotiation for their limitation, liberalization or elimination.” 
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4
101

》

102  

 

�GATT 1994 20 j � �

 

         1994 20

 20 103 j

                                                        
101 See Schere, supra note 23, at 564 
102 See Cahn & Schimmel, supra note 82, at 289 
103 19949 20  
( ) 「  
( ) 「  
( )  
( ) 「  

  
( )  
( )  
( )   
( )  
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104 j

105

106

20 107  

 

� UNESCO WTO �

 

         UNESCO 

4

》

WTO

4 20 j

 

        

WTO 4 20 6

4

                                                        
104 GATT 20 j Article XX General Exceptions Subject to the requirement that 
such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable 
discrimination between countries where the same conditions prevail, or a disguised restriction on international 
trade, nothing in this Agreement shall be construed to prevent the adoption or enforcement by any contracting 
party of measures:(j) essential to the acquisition or distribution of products in general or local short supply; 
Provided that any such measures shall be consistent with the principle that all contracting parties are entitled to 
an equitable share of the international supply of such products, and that any such measures, which are 
inconsistent with the other provisions of the Agreement shall be discontinued as soon as the conditions giving 
rise to them have ceased to exist.”  
105 Mira Burri, Trade versus Culture: The Policy of Cultural Exception and the World Trade Organization, 
PALGRAVE HANDBOOK OF EUROPEAN MEDIA POLICY 485 (Caroline Pauwels, Karen Donders, Jan Loisen, eds., 
Palgrave Macmillan 2013) 
106 WTO

20119
107 See Burri-Nenova, supra note 60, at 23 
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WTO 4 20

4

20

 

 

  WTO WTO  
 

WTO  

 

GATT 1994 3 2 108

4 109

GATT 1970
                                                        
108 GATT 1994 3 2 : “Article III National Treatment on Internal Taxation and 
Regulation, 2. The products of the territory of any contracting party imported into the territory of any other 
contracting party shall not be subject, directly or indirectly, to internal taxes or other internal charges of any 
kind in excess of those applied, directly or indirectly, to like domestic products. Moreover, no contracting party 
shall otherwise apply internal taxes or other internal charges to imported or domestic products in a manner 
contrary to the principles set forth in paragraph.” 
109 GATT 1994 3 4 : “Article III National Treatment on Internal Taxation and 
Regulation, 4.   The products of the territory of any contracting party imported into the territory of any other 
contracting party shall be accorded treatment no less favourable than that accorded to like products of national 
origin in respect of all laws, regulations and requirements affecting their internal sale, offering for sale, purchase, 
transportation, distribution or use. The provisions of this paragraph shall not prevent the application of 
differential internal transportation charges which are based exclusively on the economic operation of the means 
of transport and not on the nationality of the product.” 
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110

」

GATT 1994 3 2 4 2 GATT 

1994 3

4 111

〇

 

GATT 1994 3
112

GATT 1994 3

WTO
113 WTO

114  

 

 WTO  

 

    GATT 1994 20
115

GATT GATT 20

》 20 116  

                                                        
110 GATT Working Party Report, Border Tax Adjustments, L/3464, adopted 2 December 1970, BISD 18S/97 
Daisuke Beppu, When Cultural Value Justifies Protectionism: Interpreting the Language of the GATT to Find a 
Limited Cultural Exception to the National Treatment Principle, 29 CARDOZO L. REV. 1765, 1775 (2008) 
111 GATT Working Party Report, Id, at 13-21.; GATS

6 3 209 20099 9  
112 111 210  
113 Shi Jingxia, Factoring Cultural Element into Deciding the Likeness of Cultural Products: A Perspective from 
the New Haven School, 20 ASIA PAC. L. REV. 167 174 (2012)  
114 See Beppu, supra note 110, at 1789 
115 Natalya Mosunova, Are Non-Trade Values Adequately Protected under GATT Art. XX, 2 RUSS. L.J. 101, 
101(2014) 
116 WTO : ( ) 2 143 20139 8  
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     GATT 20 a 117

a

GATT 20 a

118  (US-Gambling) 

119  

        》 GATT 20 a WTO

〇

GATT 20 『 GATT 20 a
120  

 

 WTO  

 

       WTO Agreement on Antidumping AD 2.1 121

                                                        
117 GATT 1994 20 a : “Article XX: General Exceptions, subject to the requirement that 
such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable 
discrimination between countries where the same conditions prevail, or a disguised restriction on international 
trade, nothing in this Agreement shall be construed to prevent the adoption or enforcement by any contracting 
party of measures: (a)  necessary to protect public morals” 
118 116 
119 See Mosunova, supra note 115, at 106 
120 See Schere, supra note 23, at 573 
121  2.1 “Article 2 Determination of Dumping, 2.1   For the purpose of this 
Agreement, a product is to be considered as being dumped, i.e.  introduced into the commerce of another 
country at less than its normal value, if the export price of the product exported from one country to another is 
less than the comparable price, in the ordinary course of trade, for the like product when destined for 
consumption in the exporting country.” 
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122

 

        

2.6 123

124

125  

       

 

126 〇

 

 

                                                        
122 111 210  
123 2.6 : “Article 2 Determination of Dumping, 2.6  Throughout this Agreement the 
term “like product” (“produit similaire”) shall be interpreted to mean a product which is identical, i.e. alike in all 
respects to the product under consideration, or in the absence of such a product, another product which, although 
not alike in all respects, has characteristics closely resembling those of the product under consideration.” 
124 Lin, Tsai-yu, Exploring the Link between Trade and Cultural Protection In the Context of Anti-Dumping. 42 
JOURNAL OF WORLD TRADE 563, 571(2008) JUDITH CZAKO, JOHANN HUMAN AND JORGE MIRANDA, A 
HANDBOOK ON ANTI-DUMPING INVESTIGATIONS, 12(2003) 
125 111 208  
126 See Lin, supra note 124, at 576 



DOI:10.6814/NCCU201900821 

‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i  U

niv

ers
i t

y

 

 32 

 WTO GATS  

 

(General Agreement on Trade in Services, GATS) GATS

GATT 127 GATS 2 〇

》

128

1 3 b
129

GATS GATS 130

131 GATS 1

GATS GATS

14 132

(a) 

  

                                                        
127 111 303
128 WTO 2 : “Wishing to establish a multilateral framework of 
principles and rules for trade in services with a view to the expansion of such trade under conditions of 
transparency and progressive liberalization and as a means of promoting the economic growth of all trading 
partners and the development of developing countries” 
129 WTO 1 3 b “ ‘services’ includes any service in any sector 
except services supplied in the exercise of governmental authority ” 
130 Christoph Beat Graber, The New UNESCO Convention on Cultural Diversity: A Counter balance to the 
WTO, 9 JOURNAL OF INTERNATIONAL ECONOMIC LAW 553, 555-69 (2006). 
131 111 326 Mira Burri, Trade versus Culture in the Digital Environment: An Old 
Conflict in Need of a New Definition (July 1, 2008), 12 JOURNAL OF INTERNATIONAL ECONOMIC LAW 17, 46 
(2009); Mira Burri, Trade versus Culture: The Policy of Cultural Exception and the World Trade Organization, 
PALGRAVE HANDBOOK OF EUROPEAN MEDIA POLICY 488 (Caroline Pauwels, Karen Donders, Jan Loisen, eds., 
Palgrave Macmillan, 2013); NCCR Trade Regulation Working Paper No. 2012/34(2013) 
132 GATS 14 “Article XIV: General Exceptions  subject to the requirement that such 
measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination 
between countries where like conditions prevail, or a disguised restriction on trade in services, nothing in this 
Agreement shall be construed to prevent the adoption or enforcement by any Member of measures:(a)necessary 
to protect public morals or to maintain public order” 
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GATS 14 a

GATS 14

GATS 5

WTO 133  

    GATS GATT 20

GATS GATS 14

a

GATT 20 a

」   

     GATS

GATS
134

WTO
135  

     GATS

GATT GATS
136  

 

(  WTO TRIPS  

 

       The Agreement on Trade-Related Aspects of 

Intellectual Property Rights TRIPS 」

                                                        
133 See Burri, supra note 131, at 50, Cahn & Schimmel, supra note 82, at 303-304 97  56  
134 97 62 ; See Scully, supra note 23, at 1189; Shin-yi Peng, International Trade in Cultural 
Products: UNESCO's Commitment to Promoting Cultural Diversity and Its Relations with the WTO, 11 INT'L 
TRADE & BUS. L.REV.218, 227(2008)) 
135 97 62  
136 111 301
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137  

         

138

—

World Intellectual Property Organization, WIPO

139 WIPO

 

        TRIPS 140

TRIPS

」 141  

        142 TRIPS 13 143

 

                                                        
137 111 342
138 See Burri, supra note 53, at 1066 
139 WIPO https://www.wipo.int/tk/en/folklore/ 201997 7 97

57-58  
140 See Macmillan, supra note 79, at 433 
141 TRIPS — 37 6 2015 9 11

156  
142 141 161  
143 TRIPS 13 “Article 13, Limitations and Exceptions  Members shall confine 
limitations or exceptions to exclusive rights to certain special cases which do not conflict with a normal 
exploitation of the work and do not unreasonably prejudice the legitimate interests of the right holder.” 
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   GATT/ WTO  

 

1920 144

American Cultural invasion 145

1989  146 (Television Without Frontiers 

Directive)147

《 (

148

149  

、 WTO

1994 WTO 150

、 1984

1996 2009

」  

 

 

 

                                                        
144 See Cahn & Schimmel, supra note 82, at 287 
145 Carl Erik Heiberg, American Films in China: An Analysis of China's Intellectual Proeprty Record and 
Reconsideration of Cultural Trade Exceptions admidst Rampant Piracy, 15 MINN. J. INT'L L. 219, 239 (2006) 
146 USTR, 2002 National Trade Estimate Report on Foreign Trade Barriers 127(2002)  
147 See Bartsch, supra note 16, at 4 
148 Emmanuel Cocq & Patrick Messerlin, French Audio-Visual Policy: Impact and Compatibility with Trade 
Negotiations’ in CULTURAL DIVERSITY AND INTERNATIONAL ECONOMIC INTEGRATION, THE GLOBAL 
GOVERNANCE OF THE AUDIOVISUAL SECTOR, Cheltenham, UK and Northampton, MA, USA: Edward Elgar 
Publishing, 21-27(P. Guerrieri, P.L. lapadre and G. Koopman eds. 2004) 
149 Judith Beth Prowda, U.S. Dominance in the Marketplace of Culture and the French Cultural Exception, 29 
N.Y.U. J. INT'L L. & POL. 193, 195-97 (1996)  
150 See Voon, supra note 81, at 25 ;Prowda, supra note 149 at 198 Heiberg, supra note 145, at 238 Cahn & 
Schimmel, supra note 82, at 304 



DOI:10.6814/NCCU201900821 

‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i  U

niv

ers
i t

y

 

 38 

 1984 151 

 

  

 

    》 1949 228  ( Foreign Exchange and 

Foreign Trade Control Law) 52

1979
152  

         1979 2 23 1979 4 1

1982 3 31 153

GATT 1947 23 154

1982 5

1982 9

1982
155 1982 11 9

GATT 1947 23 1983 4 5
156  

 

  

 
    GATT 1947 11 157

1963 GATT 1947 12 158

                                                        
151 Panel Report, Japan-Measures on Imports of Leather, L/5623 - 31S/94, adopted 15 May 1984, at 8 
152 Panel Report, Id. at 11 
153 Panel Report, Id. at 12 
154 Panel Report, Id. at 10  
155 Panel Report, Id. at 13 
156 Panel Report, Id. at 14 
157 GATT 1994 11  

 
 : ( )
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11 10 1 3 13 3

Dowa 161  

 

 GATT 1947 11  

 

    GATT 1947 11

2 c 12

Dowa

162  

Dowa

Dowa

Dowa

Dowa

。 Dowa

Dowa

                                                        
159 Panel Report, Id. at 17  
160 Panel Report, Id. at 18 
161 Panel Report, Id. at 41 
162 Panel Report, Id. at 20 
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11 13 ……

GATT 1947 11 1 166

〇

167  

 

  

 

         1984 、

、 GATT 、

GATT 4 20 j

GATT 

、  
                                                        
163 Panel Report, Id. at 21 
164 Panel Report, Id. at 43 
165 Panel Report, Id. at 42 
166 Panel Report, Id. at 44 
167 Panel Report, Id. at 59 
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GATT GATT
168  

 

 1996  

 

  

 

        1960 spilt-run periodicals

1961

Royal Commission

O’Leary Report

  ( Tariff Code 9958

19 Section 19 of the Income Tax Act

》 〇

169  

        1993  Time-Warner  Sport Illustrated

Sport Illustrated 》   (

19   (

》

《 Sport Illustrated 》

19 Sport 

                                                        
168 Chi Carmody, When Cultural Identity Was Not at Issue: Thinking about Canada - Certain Measures 
concerning Periodicals, 30 LAW & POL'Y INT'L BUS. 231, 265 (1999) 
169 41 185  See Carmody, supra note 168, at 279-284 
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19 170  

        

Task Force

1995 12

Excise Tax Act 1993 3 26

Sport Illustrated 12

Task Force 1993 3 Sport 

Illustrated 1993 4  

         1996 3 Understanding 

on Rules and Procedures Governing the Settlement of Disputes DSU 4 1
171 1996 4 5

 

          ( Tariff Code 9958

GATT 1994 11 1 5.1

Part V.I of the Excise Tax Act GATT 1994 3 2 4

GATT 1994 3

4 GATT 1994 3 8 172  

        、   (

GATT 1994 20 d 5 1

GATT 1994 3 2 GATS

5.1 GATT 1994 3 2 5.1

GATT 1994 GATT 1994 3 4

(Commercial rate) The Department of 

                                                        
170 Aaron Scow, The Sports Illustrated Canada Controversy: Canada Strikes out in Its Bid to Protect Its 
Periodical Industry from U.S. Split-Run Periodicals, 7 MINN. J. GLOBAL TRADE 245, 256 (1998)  
171 DSU, Art. 4 “Members affirm their resolve to strengthen and improve the effectiveness of the consultation 
procedures employed by Members.” 
172 Panel Report, Canada-Certain Measures Concerning Periodicals, WT/DS31/R and Corr.1, at 3.1 (adopted 
14 March 1997) 
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3 8 173  

         〇 174  

         Tariff Code 9958   (

GATT 1994 11

1

175  

、 spillover

(

176  

19 

」

19 

GATT 1994 20 d 177  

GATT 1994 11 178  

 ( GATT 1994 11
179   (

19 enforcement measure

GATT 1994 20 d  

                                                        
173 Panel Report, Id. at 3.2. 
174 Id. 
175 Panel Report, supra note 172, at 3.3 
176 Panel Report, supra note 172, at 3.4 
177 Panel Report, supra note 172, at 3.5 
178 GATT 1994 11 Article XI, General Elimination of Quantitative 
Restrictions  1. No prohibitions or restrictions other than duties, taxes or other charges, whether made effective 
through quotas, import or export licences or other measures, shall be instituted or maintained by any contracting 
party on the importation of any product of the territory of any other contracting party or on the exportation or 
sale for export of any product destined for the territory of any other contracting party.  
179 Panel Report, supra note 172, at 5.5 
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GATT 1994 GATS

GATT 1994 3 2 180

WTO  

GATT 1994 GATS 

GATT 1994 181

GATT 1994 3 2

182  

 Harrowsmith Country Life 183

GATT 1994 3 2

GATT 1994 3 2

184

GATT 1994 3 2 〇

GATT 1994 3

2 185          

GATT 1994 GATS

                                                        
180 GATT 1994 3 2

 “Article 
III, National Treatment on Internal Taxation and Regulation, 2. The products of the territory of any contracting 
party imported into the territory of any other contracting party shall not be subject, directly or indirectly, to 
internal taxes or other internal charges of any kind in excess of those applied, directly or indirectly, to like 
domestic products. Moreover, no contracting party shall otherwise apply internal taxes or other internal charges 
to imported or domestic products in a manner contrary to the principles set forth in paragraph 1.
181 See Carmody, supra note 168, at 291; Scow, supra note 170, at 268  
182 See Scow, supra note 170, at 269 
183

https://web.archive.org/web/20041214194252/http://www.harrowsmithcountrylife.ca/  
184 Panel Report, supra note 172, at 5.29  
185 Robert Eberschlag, Culture Clash: Canadian Periodical Policies and the World Trade Organization, 26 MAN. 
L.J. 65 78 (1998)  
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GATT 1994 3 2 186

187

GATT 1994 3 8  
188

GATT 1994 3 2

GATT 1994 3 2 189  
190

TIME TIME Canada191 Maclean192 Pulp Paper Pulp Paper 

Canada193  

Harrowsmith Country Life

can be

194   

195 196

                                                        
186 GATT 1994 3 2

 Article 
III, National Treatment on Internal Taxation and Regulation, 2. The products of the territory of any contracting 
party imported into the territory of any other contracting party shall not be subject, directly or indirectly, to 
internal taxes or other internal charges of any kind in excess of those applied, directly or indirectly, to like 
domestic products. Moreover, no contracting party shall otherwise apply internal taxes or other internal charges 
to imported or domestic products in a manner contrary to the principles set forth in paragraph 1.  
187 Report of the Appellate Body, Canada-Certain Measures Concerning Periodicals, WT/DS31/AB/R, p.16 
(adopted 30 June 1997)  
188 Report of the Appellate Body, Canada-Certain Measures Concerning Periodicals, WT/DS31/AB/R, at 17 
(adopted 30 June 1997)  
189 Report of the Appellate Body, Id. at 20 
190 Report of the Appellate Body, Id. at 21 
191 TIME 9 https://time.com/  
192 Maclean 「  

https://www.macleans.ca/  
193 Pulp Paper www.pulpapernews.com/ 
194 Report of the Appellate Body, Id. at 21 
195 Report of the Appellate Body, Id. at 28  
196 Report of the Appellate Body, Id. at 29  
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197 GATT 
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Publications Distribution Assistance Program  PAP
198

PAP

』) 《  

 
199

GATT 1994 3 4

GATT 1994 3 8 b 200  

GATT 1994 3 4 201

                                                        
197 Report of the Appellate Body, Id. at 30-32 
198 4 i 「 《 ; ii

; iii ; iv ; v ; vi
「 ; vii ; viii ; ix

199 Publications Assistance Program 
PAP  
200 Panel Report, supra note 172, at 5.31 
201 GATT 1994 3 4
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GATT 1994

3 4 、

、

GATT 1994 3 4 202  

》

《

22

《  

Japan- Trade in Semi-Conductors 203

GATT 1994 3 4  

 31 1 GATT 1994 3 4 3

1 204

                                                                                                                                                                            
-  The 

products of the territory of any contracting party imported into the territory of any other contracting party shall 
be accorded treatment no less favourable than that accorded to like products of national origin in respect of all 
laws, regulations and requirements affecting their internal sale, offering for sale, purchase, transportation, 
distribution or use. The provisions of this paragraph shall not prevent the application of differential internal 
transportation charges which are based exclusively on the economic operation of the means of transport and not 
on the nationality of the product.  
202 Panel Report, supra note 172, at 5.33 
203 Japan- Trade in Semi-Conductors, Report of the Panel adopted on 4 May 1988 (L/6309 - 35S/116) 
204 GATT 1994 3 1  

-

 Article III National Treatment 
on Internal Taxation and Regulation 1. The contracting parties recognize that internal taxes and other internal 
charges, and laws, regulations and requirements affecting the internal sale, offering for sale, purchase, 
transportation, distribution or use of products, and internal quantitative regulations requiring the mixture, 
processing or use of products in specified amounts or proportions, should not be applied to imported or 
domestic products so as to afford protection to domestic production.   
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GATT 1994 3 4 205  

        GATT 1994 3 8 b
206 European Economic Community - Payments and Subsidies 

Paid to Processors and Producers of Oilseeds and Related Animal-Feed Protein 207

208

3 8 b 3 4
209  

、

European Economic Community - Payments 

and Subsidies Paid to Processors and Producers of Oilseeds and Related Animal-Feed 

Protein
210 GATT 1994 3 8 b

3 GATT 1994 3

8 b GATT 1994 211  

GATT 1994 3 8 b

a payment of subsides  

                                                        
205 Panel Report, supra note 172, at 5.17 
206 GATT 1994 3 8 b

(b) The 
provisions of this Article shall not prevent the payment of subsidies exclusively to domestic producers, 
including payments to domestic producers derived from the proceeds of internal taxes or charges applied 
consistently with the provisions of this Article and subsidies effected through governmental purchases of 
domestic products.  
207 European Economic Community - Payments and Subsidies Paid to Processors and Producers of Oilseeds and 
Related Animal-Feed Protein, Report of the Panel adopted on 25 January 1990 (L/6627 - 37S/86) 
208 Panel Report, supra note 172, at 5.41 European Economic Community - Payments and Subsidies 
Paid to Processors and Producers of Oilseeds and Related Animal-Feed Protein GATT 1994 3 8

b “

 
209 Panel Report, supra note 172, at 5.42 
210 Panel Report, supra note 172, at 5.43 
211 Panel Report, supra note 172, at 5.44 
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GATT 1994 3 8 b
212  

        

《

 Memorandum of Agreement MOA

《 《

PAP PAP

《

PAP 213   

GATT 1994 3 8

3

GATT 1994 3 8 b GATT 1994 3 8 b
214   

 

  

 

1998 

GATT 3

、 GATS

WTO 215

216 Canada Periodical Fund CPF

 

                                                        
212 Report of the Appellate Body, supra note 188, at 32  
213 Report of the Appellate Body, supra note 188, at 32-33 
214 Report of the Appellate Body, supra note 188, at 35  
215 See Eberschlag supra note 185, at 88  
216 https://www.canada.ca/en/canadian-heritage/services/funding/periodical- 
fund/business-innovation.html 20199 7 18
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WTO GATT
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GATS GATT
217

218  

1992 12 17

North American Free Trade Agreement NAFTA  

NAFTA
219 WTO

WTO

NAFTA NAFTA

WTO NAFTA

NAFTA 220 USMCA

 

monetary 

value  the essence of national sovereignty
221

222 aim-

effect 223 GATT 1994 3
224 WTO

                                                        
217 See Eberschlag supra note 185,at 84 
218 See Eberschlag  supra note 185, at 90 
219 NAFTA 2106 2106 2107
220 See Scow, supra note 170, at 284; Eberschlag supra note185,, at 92-93 
221 Karsie A. Kish, Protectionism to Promote Culture: South Korea and Japan, a Case Study, 22 U. PA. J. INT'L L. 
153, 161 (2001) 
222 Shi Jingxia, Factoring Cultural Element into Deciding the Likeness of Cultural Products: A Perspective from 
the New Haven School, 20 ASIA PAC. L. REV. 167 174 (2012) Patrick Messerlin. Regulating culture: has 
it ’Gone with the Wind’?. Conference Proceedings, Jun 2000, Australian National University, Media and 
Publications 287, Productivity Commission, Australia, 290 (2000) 
223 See Schere, supra note 23, at 569 
224 See Jingxia, supra note 222, at 184 
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WTO

WTO 225  

 

  2009 226 

 

  

 

2007 4 10 DSU 4 GATT 

1994 22 GATS 22 1

2

2007 4 16 227

2007 7 10 DSU 1 4

GATT 1994 22 GATS 22

 1

2
228

2007

10 10 DSU 6 229

 

        WTO 

Audiovisual and home entertainment

AVHE VCD DVD

                                                        
225 See Carmody, supra note 168, at 304; Scow, supra note 170, at 276 
226 Panel Report, China- Measures Affecting Trading Rights and Distribution Services for Certain Publications 
and Audiovisual Entertainment Products (China- Audiovisual Services), WT/DS363/R, appealed on 22 
September 2009, WT/DS363; WTO Appellate Body Report, China- Audiovisual Services, WT/DS363/AB/R, 
adopted on 19 January 2010, WT/DS363/AB/R.  
227 Panel Report, Id. at 1.1 
228 Panel Report Id. at 1.4 
229 Panel Report Id. at 1.6 
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230 GATT 1994 

3.4 11.1 GATS 16

17 5.1  5.2 1.2

83231 84232

5.1  5.2 GATT 1994 20 a 〇  

GATT 1994 

GATT 1994 US – Customs Bond Directive233

arguendo assumption GATT 1994 20 a

、

GATT 1994 20 a GATT 1994 20

a 234  

                                                        
230 Panel Report Id. at 2.1-2 …  WTO DS363 
《   –  

2012  
231 83 。 39 (a)

。

、 、 「  (b)
。。

;

。 「

9 9 9

(c) 。

。 9

9

(d) 。 9

「 -

「  
232 84 (a) 。 9

WTO
( ( ) 2A )

 GATS 。 (b)
WTO 。

「

。 「 WTO
「 TBT SPS 「

「 -  
233 WTO Appellate Body Report, United States – Customs Bond Directive for Merchandise Subject to Anti-
dumping/Countervailing Duties (US- Customs Bond Directive), WTO Doc. WT/DS345/AB/R, adopted 1 
August 2008  
234 Panel Report, supra note 226, at 7.745 
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         5.1 235  

2A1 2B

 5.1

〇 236   

5.1   

237 83(d) 83(d) 

5.1

83(d) 238

239  

5.1 5.1

WTO 
240

WTO 241

5.1

arise WTO 
242  

5.1
243

                                                        
235  5.1 WTO “

 3 9
 2A 

 GATT1994  3   4 
 

 2B 。

  
236 Panel Report, supra note 226, at 7.248 
237 Panel Report, supra note 226, at 7.249 
238 Panel Report, supra note 226, at 7.250 
239 Panel Report, supra note 226, at 7.251 
240 Panel Report, supra note 226, at 7.253 
241 Panel Report, supra note 226, at 7.254 
242 Panel Report, supra note 226, at 7.255 
243 Panel Report, supra note 226, at 7.257 
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84(b) WTO 
244  

WTO 
245

2A WTO

WTO 2A
246  

5.2 247 5.2
248 …

(

) 》 249

84(b) 5.2

250 84(b)

WTO
251 5.2 5.1

84(b) 5.2 WTO 

 WTO

5.2  

        

5 83 84 252   

                                                        
244 Panel Report, supra note 226, at 7.271 
245 Panel Report, supra note 226, at 7.277 
246 Panel Report, supra note 226, at 7.279 
247  5.2 

 
248 Panel Report, supra note 226, at 7.285 
249 Panel Report, supra note 226, at 7.292 
250 Panel Report, supra note 226, at 7.298 
251 Panel Report, supra note 226, at 7.299 
252 WTO Appellate Body Report, China- Audiovisual Services, WT/DS363/AB/R, adopted on 19 January 2010, 
WT/DS363/AB/R, Id. at 6 
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unfinished audiovisual products

1.2 5.1

83(d) 84(a) 84(b)
253

254

the content of a film, that is, the artistic work 255

256

257

 

 

  
 

GATT 1994 20 a 、 

 

、

5.1

WTO GATT 1994 20 a 258

 WTO 259  

                                                        
253 WTO Appellate Body Report, Id. at 15 
254 WTO Appellate Body Report, Id. at 17 
255 WTO Appellate Body Report, Id. at 57 
256 WTO Appellate Body Report, Id. at 173 
257 WTO Appellate Body Report, Id. at 195 
258 GATT 1994 20 a

“   
: ( ) 「  

259 Panel Report, supra note 226, at 7.708 
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260
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262 )

arbitrary 20 263

5.1 〇 WTO WTO 
264 5.1 WTO 

 GATT 1994   GATT 

1994 20 265  

、

266 GATT 1994 20 a
267

GATT 1994 20 a

systematic import 20
268  

GATT 1994 20 a 20

20

20 269  

        、270 8 271

                                                        
260 Panel Report, supra note 226, at7.711 
261 Panel Report, supra note 226, at 7.715 
262 Panel Report, supra note 226, at 7.816 
263 Panel Report, supra note 226, at 7.716 
264 Panel Report, supra note 226, at 7.735 
265 Panel Report, supra note 226, at 7.736 
266 Panel Report, supra note 226, at 7.717 
267 Panel Report, supra note 226, at 7.718 
268 Panel Report, supra note 226, at 7.739 
269 Panel Report, supra note 226, at 7.746 
270 Panel Report, supra note 226, at 7.758 
271  8  

 
  

 “Article 8 – Cultural goods and services: commodities of a unique kind In the face of 
present-day economic and technological change, opening up vast prospects for creation and innovation, 
particular attention must be paid to the diversity of the supply of creative work, to due recognition of the rights 
of authors and artists and to the specificity of cultural goods and services which, as vectors of identity, values 
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272 20 2 273

WTO 

WTO 

、

20 2
274  

Dispute Settlement Understanding DSU 3.2 275  DSB

276

277  

         、 278

、

                                                                                                                                                                            
and meaning, must not be treated as mere commodities or consumer goods. ” 
https://reurl.cc/L42XX 20199 7 12  
272 112

19-20 20119 
273 )

( )

 “Article 20 – Relationship to 
other treaties: mutual supportiveness, complementarity and non-subordination 1. Parties recognize that they 
shall perform in good faith their obligations under this Convention and all other treaties to which they are parties. 
Accordingly, without subordinating this Convention to any other treaty, (a) they shall foster mutual 
supportiveness between this Convention and the other treaties to which they are parties; and (b) when 
interpreting and applying the other treaties to which they are parties or when entering into other international 
obligations, Parties shall take into account the relevant provisions of this Convention. 2. Nothing in this 
Convention shall be interpreted as modifying rights and obligations of the Parties under any other treaties to 
which they are parties. ” https://reurl.cc/WRbqO 20199 7 12  
274 Panel Report, supra note 226, at 5.13 
275 ; 3.2 WTO

「  
DSB  (

) 
276 Panel Report, supra note 226, at 5.61 
277 Panel Report, supra note 226, at 5.28 
278 Panel Report, supra note 226, footnote at 538 



DOI:10.6814/NCCU201900821 

‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i  U

niv

ers
i t

y

 

 59 

 

         20 US – Gambling 279

280

Korea – Various Measures on Beef281

20 282 US – Gambling

283

284  

        GATT 1994

20 a 285  GATT 1994 20
286 GATT 1994 

20 a 、 287  

        GATT 1994 20 a 288

                                                        
279 United States — Measures Affecting the Cross-Border Supply of Gambling and Betting Services, Panel 
Report, United States – Measures Affecting the Cross-Border Supply of Gambling and Betting Services, 
WT/DS285/R, adopted 20 April 2005, as modified by Appellate Body Report, WT/DS285/AB/R, DSR 
2005:XII, 5797, Appellate Body Report, United States – Measures Affecting the Cross-Border Supply of 
Gambling and Betting Services, WT/DS285/AB/R, adopted 20 April 2005, DSR 2005:XII, 5663, and Corr.1  
280 Panel Report, supra note 226, at 7.759 
281 Korea-Measures Affecting Imports of Fresh, Chilled and Frozen Beef, Panel Report, Korea – Measures 
Affecting Imports of Fresh, Chilled and Frozen Beef, WT/DS161/R, WT/DS169/R, adopted 10 January 2001, as 
modified by Appellate Body Report WT/DS161/AB/R, WT/DS169/AB/R, DSR 2001:I, 59, Appellate Body 
Report, Korea – Measures Affecting Imports of Fresh, Chilled and Frozen Beef, WT/DS161/AB/R, 
WT/DS169/AB/R, adopted 10 January 2001, DSR 2001:I, 5  
282 Panel Report, supra note 226, at 7.782 
283 Panel Report, supra note 226, at 7.787 
284 Panel Report, supra note 226, at 7.887 
285 Panel Report, supra note 226, at 7.911 
286 Panel Report, supra note 226, at 7.912 
287 Panel Report, supra note 226, at 7.914 
288 WTO Appellate Body Report, supra note 252, at 211 
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289  

        290

291 (1)

; (2) (3) 
292 Korea – 

Various Measures on Beef EC – Asbesto293 (1)

(2) (3) 
294

GATT 1994 20 a

GATT 1994 20 a 295  

 

  

 

        2009 WTO

2011 3 19
296 GATT1994

2012 4 13
297

2012 5 11 Memorandum of Understanding
                                                        
289 WTO Appellate Body Report, supra note 252, at 230 
290 Korea – Various Measures on Beef 19949 XX d US – Gambling 
GATS452 XIV a Brazil – Retreaded Tyres 19949 XX b  
291 WTO Appellate Body Report, supra note 252, at 239 
292 WTO Appellate Body Report, supra note 252, at 240 
293 Appellate Body Report, European Communities – Measures Affecting Asbestos and Asbestos-Containing 
Products, WT/DS135/AB/R, adopted 5 April 2001, DSR 2001:VII, 3243  
294 WTO Appellate Body Report, supra note 252, at 318 
295 WTO Appellate Body Report, supra note 252, at 337 
296 “ 41 42 《 “ 5 27 《 “ 7

8 2004 9 1 “ 16 《 “ 8.4
8.5 21 “ 2 7

7 」 1 4  6.3 10.2 10.3 10.7 ;  
3 4 8 19979 “ 62

“ 3 4 2003 9 “ 2
“ 7 」 8 “ 30 16  

297 China — Measures Affecting Trading Rights and Distribution Services for Certain Publications and 
Audiovisual Entertainment Products, Status Report, WT/DS363/17/Add.15,13 April 2012  
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298

14 299
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301  

        WTO

GATT 1994
302 GATT1994 20 GATT

GATT1994 20 a 303

WTO 304 GATT1994

20 305  GATT1994

WTO
306 GATT 1994 20 GATS

GATS GATT1994 20 a GATS 14

                                                        
298 China — Measures Affecting Trading Rights and Distribution Services for Certain Publications and 
Audiovisual Entertainment Products, Joint Communication from China and the United States, WT/DS363/19, 
11 May 2012  
299 Julia Ya Qin, Pushing the Limits of Global Governance: Trading Rights, Censorship and WTO Jurisprudence 
- A Commentary on the China-Publications Case, 10 CHINESE J. INT'L L. 271, 272-73(2011) 
300 Xiaohui Wu, Case Note: China - Measures Affecting Trading Rights and Distribution Services for Certain 
Publications and Audiovisual Entertainment Products (WT/DS363/AB/R), 9 CHINESE J. INT'L L. 415, 427 (2010)  
301 112 20119 1 26 	
302 See Voon, supra note 81, at 23 
303 Ngangjoh-Hodu, Y., Relationship of GATT Article XX Exceptions to Other WTO Agreements, 80 NORDIC 
JOURNAL OF INTERNATIONAL LAW 219 219-25(2011); Wu supra note 300, at 427 
304 Christopher Doyle, Gimme Shelter: The Necessary Element of GATT Article XX in the Context of the 
China-Audiovisual Products Case, 29 B.U. INT'L L.J. 143, 165 (2011)  
305 See Wu supra note 300, at 428 
306 See Qin, supra note 299, at 293 
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309 GATT 1994 goods

310 GATS service   tangible 

products intangibles
311 《 method of delivery

312  

        
313

「 314

GATT 1994 20

commitment 、 315 》

 

 

 

 

 

 

                                                        
307 Tania Voon, China and Cultural Products as the WTO, 37 LEGAL ISSUES OF ECONOMIC INTEGRATION 253, 
259(2010) 
308 Joost Pauwelyn, Squaring Free Trade in Culture with Chinese Censorship: The WTO Appellate Body Report 
on China - Audiovisuals, 11 MELB. J. INT'L L. 119, 129 (2010)  
309 See Pauwelyn id. at 130 
310 WTO Appellate Body Report, supra note 252, at 188 
311 WTO Appellate Body Report, supra note 252, at 412 
312 See Pauwelyn supra note 308, at 132 
313 See Qin, supra note 299, at 320 
314 See Qin, supra note 299, at 282-283 
315 Elanor A. Mangin, Market Access in China - Publications and Audiovisual Materials: A Moral Victory with 
a Silver Lining, 25 BERKELEY TECH. L.J. 279, 309 (2010) Scully, supra note 23, at 1187 
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        〇 WTO 316

WTO 

WTO

317 」

〇  

Ⅰ. WTO 318 UNESCO

WTO 319  

1 6 320

WTO WTO 321

                                                        
316 Liying Zhang; Xiaoyu Hu, Liberalization of Trade and Domestic Control on Cultural Products: The 
Application of Public Morals Exception in China - Audiovisual Services, 45 R.J.T.N.S.403, 425 (2011); See Wu
supra note 300, at 435; Voon, supra note 81, at 18; Galt, supra note 87, at 916  
317 Anna Herold, EU External Policy in the Audiovisual Field: From “Cultural Exception” to “Cultural 
Diversity”, 6 ERA-FORUM 93, 97-101 (2005) 
318 See Burri, supra note 131, at 46  
319 See Carril, supra note 75, at 112  
320 6  ( )

。

  。 “  

 
  

。

 
 。

 “Article 6 – Rights of parties at 
the national level 1. Within the framework of its cultural policies and measures as defined in Article 4.6 and 
taking into account its own particular circumstances and needs, each Party may adopt measures aimed at 
protecting and promoting the diversity of cultural expressions within its territory. 2. Such measures may include 
the following: (a) regulatory measures aimed at protecting and promoting diversity of cultural expressions; (b) 
measures that, in an appropriate manner, provide opportunities for domestic cultural activities, goods and 
services among all those available within the national territory for the creation, production, dissemination, 
distribution and enjoyment of such domestic cultural activities, goods and services, including provisions relating 
to the language used for such activities, goods and services; (c) measures aimed at providing domestic 
independent cultural industries and activities in the informal sector effective access to the means of production, 
dissemination and distribution of cultural activities, goods and services; (d) measures aimed at providing public 
financial assistance; (e) measures aimed at encouraging non-profit organizations, as well as public and private 
institutions and artists  and other cultural professionals, to develop and promote the free exchange and 
circulation of ideas, cultural expressions and cultural activities, goods and services, and to stimulate both the 
creative and entrepreneurial spirit in their activities; (f) measures aimed at establishing and supporting public 
institutions, as appropriate; (g) measures aimed at nurturing and supporting artists and others involved in the 
creation of cultural expressions; (h) measures aimed at enhancing diversity of the media, including through 
public service broadcasting. ” https://reurl.cc/WRbqO 20199 3 13  
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culture sensitive 326 6
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》

327 7

328  

」 WTO

1994

WTO

                                                                                                                                                                            
321 See Burri-Nenova, supra note 60, at.25-28  
322 Shin-yi Peng, International Trade in Cultural Products: UNESCO's Commitment to Promoting Cultural 
Diversity and Its Relations with the WTO, 11 INT'L TRADE & BUS. L. REV. 218, 235(2008)  
323 See Burri, supra note 131, at 47; Eberschlag supra note 185, at 91 
324 See Burri, supra note 131, at 47 
325 See Burri, supra note 131, at 47 
326 See Burri, supra note 131, at 48 
327 See Burri, supra note 131, at 49 
328 See Heiberg, supra note 145, at 262 Eberschlag  supra note185, at 91 
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332 333
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329 Tania Voon, A New Approach to Audiovisual Products in the WTO: Rebalancing GATT and  
GATS, 14 UCLA ENTERTAINMENT LAW REVIEW 1, 5-6(2007) 
330 See Pager, supra note 70, at 130-132  
331 Michael Hahn, A Clash of Cultures? The UNESCO Diversity Convention and International Trade Law, 9 J. 
INT'L ECON. L. 515, 523-24 (2006); Michael Wallace Gordon, Hamburgers Abroad: Cultural Variations 
Affecting Franchising Abroad, 9 CONN. J. INT'L L.165, 183 (1994); Eberschlag  supra note 185, at 91 
332  Lilian Richieri Hanania, Cultural Diversity and Regional Trade Agreements - The European Union 
Experience with Cultural Cooperation Frameworks, 7 ASIAN J. WTO & INT'L HEALTH L & POL'Y 423, 430 
(2012)  
333 — — — —
, — —   
334 2018 9 11 30 》 》

United States-Mexico-Canada Agreement, USMCA 》 NAFTA
USMCA  
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335  
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337
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338 �

》

force-feeding subsides
339 centralized

340

341 342

                                                        
335 See Scow, supra note 170, at 284 
336 See Burri, supra note 131, at 488 Wunsch-Vincent, S. & Hold. A., Towards coherent rules for digital trade: 
Building on efforts in multilateral versus preferential trade negotiations, in TRADE GOVERNANCE IN THE 
DIGITAL AGE 179-221 (Mira Burri, Thomas Cottier eds., Cambridge: Cambridge University Press, 2012)  
337 Mira Burri, Cultural protectionism 2.0: Updating cultural policy tools for the digital age, in TRANSNATIONAL 
CULTURE IN THE INTERNET AGE  182-212(2012)  
338 Eberschlag  supra note 185, at 91 
339 See Pager, supra note 70, at 75 
340 Sophie Meunier, The French Exception, 79 FOREIGN AFF. 104, 110 (2000) 
341 See Prowda, supra note149, at 204 
342 See Galt, supra note 87, at 920 
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343 344

decentralized Korean Wave

1980
345

346
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348

349

350 〇

 

        〇  WTO

」

》

cultural distinctiveness

 

                                                        
343 See Pager, supra note 70, at 75-92 
344 Dal Yong Jin, Cultural Politics in Korea's Contemporary Films under Neoliberal Globalization, 28 MEDIA 
CULTURE & SOC'Y 5, 5 (2006) 
345 See Pager, supra note 70, at 99 
346 Jimmyn Parc, The effects of protection in cultural industries: the case of the Korean film policies, 23 
INTERNATIONAL JOURNAL OF CULTURAL POLICY 618, 629-30 (2017) 
347 Karsie Kish, Protectionism to Promote Culture: South Korea and Japan, A Case Study, 22 U. PA.J. INT'L 
ECON. L. 153, 177-78(2001) 
348 See Pager, supra note 70, at 99-103 
349 K. MOTI GOKULSING & WIMAL DISSANAYAKE, INDIAN POPULAR CINEMA: ANARRARIVE OF CULTURAL 
CHANGE 130-139 (2D ED. 2004); Pager, supra note 70, at 118-119 
350 TYLER COWEN, CREATIVE DESTRUCTION: HOW GLOBALIZATION IS CHANGING THE WORLD’S CULTURES 12-
18 (2002); Pager, supra note 70, at 120-121 
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Canada–United States Free Trade Agreement, CUSFTA) 

North American Free Trade Agreement, NAFTA)

Comprehensive Economic and Trade Agreement, 

CETA Comprehensive and 

Progressive Agreement for Trans-Pacific Partnership CPTPP (

United States-Mexico-Canada Agreement, 

USMCA  

 

        1990

94 97

85 1.65

45 81 63
351

 

         2018 11 30

                                                        
351 1 80-90
70 Canadian Culture in a Global World from Global Affairs Canada  
https://www.international.gc.ca/trade-agreements-accords-commerciaux/topics-domaines/ip-
pi/canculture.aspx?lang=en 20199 7 22  
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352

  

 

 CUSFTA  

 

        1986 1989

Free Trade 

Agreement 353  

        2005 354

401 Tariff  Elimination 1607 4

 divestiture of an indirect acquisition  2006 2007

 

         401 355

356  

         1607 4 357

                                                        
352  https://www.trade.gov.tw/Pages/Detail.aspx?nodeID=1352&pid=513362 

20199 7 22  
353 FTA 》 9 20159 
354 Canada–United States Free Trade Agreement, Can.-U.S., art. 2012, Jan.2, 1998.  
Article 2005: Cultural Industries  
1. Cultural industries are exempt from the provisions of this Agreement, except as specifically 
provided in Article 401 (Tariff Elimination), paragraph 4 of Article 1607 (divestiture of an indirect acquisition) 
and Articles 2006 and 2007 of this Chapter.  
2. Notwithstanding any other provision of this Agreement, a Party may take measures of equivalent commercial 
effect in response to actions that would have been inconsistent with this Agreement but for paragraph 1. 
355 Article 401: Tariff Elimination 
1. Neither Party shall increase any existing customs duty, or introduce any customs duty, on goods originating 
in the territory of the other Party, except as otherwise provided in this Agreement. 

CUSFTA 401  
356 353 10  
357 Article 1607: Existing Legislation 
4. In the event that Canada requires the divestiture of a business enterprise located in Canada in a cultural 
industry pursuant to its review of an indirect acquisition of such business enterprise by an investor of the United 
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        2006 358

 

 

12

1990 1 1

 

       2007 359 19

5 a i A B ii A B

 

         2012 360

a

                                                                                                                                                                            
States of America, Canada shall offer to purchase the business enterprise from the investor of the United States 
of America at fair open market value, as determined by an independent, impartial assessment. 
358 Article 2006: Retransmission Rights 
1. Each Party's copyright law shall provide a copyright holder of the other Party with a right of equitable and 
non-discriminatory remuneration for any retransmission to the public of the copyright holder's program where 
the original transmission of the program is carried in distant signals intended for free, over-the-air reception by 
the general public. Each Party may determine the conditions under which the right shall be exercised. For 
Canada, the date on which a remuneration system shall be in place, and from which remuneration shall accrue, 
shall be twelve months after the amendment of Canada's Copyright Act implementing Canada's obligations 
under this paragraph, and in any case no later than January 1, 1990. CUSFTA 

2006  
359 Article 2007: Print-in-Canada Requirement 
Canada shall repeal section 19(5)(a)(i)(A) and (B) and section 19(5)(a)(ii)(A) and (B) of the Income Tax Act, 
which define a Canadian issue of a newspaper or a periodical for purposes of deduction from income of 
expenses of a taxpayer for advertising space, as one that is printed or typeset in Canada. 
360 Article 2012: Definitions For purposes of this Chapter: cultural industry means an enterprise engaged in any 
of the following activities: 
a) the publication, distribution, or sale of books, magazines, periodicals, or newspapers in print or machine 
readable form but not including the sole activity of printing or typesetting any of the foregoing, 
b) the production, distribution, sale or exhibition of film or video recordings, 
c) the production, distribution, sale or exhibition of audio or video music recordings, 
d) the publication, distribution, or sale of music in print or machine readable form, or 
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          CUSFTA 2005
361

362

363 2005 2

364  

         

2005 2
365

366 367

deterrent 368

WTO  

                                                                                                                                                                            
e) radio communication in which the transmissions are intended for direct reception by the general public, and 
all radio, television and cable television broadcasting undertakings and all satellite programming and broadcast 
network services; 
361 Cultural Products and the World Trade Organization, Tania Voon, CULTURAL PRODUCTS AND THE WORLD 
TRADE ORGANIZATION, Cambridge University Press, 2007, U of Melbourne Legal Studies Research Paper No. 
342, 31 
362 Liz Schere, supra note 23, at 581  
363 See Mulcahy, supra note 353  at 270 
364 Christopher M. Bruner, Culture, Sovereignty, and Hollywood: UNESCO and the Future of Trade in Cultural 
Products, 40 N.Y.U. J. INT’L & POL.351, 368 (2008); See Mulcahy, supra note 353  at 270; See Schere, Id. at 
581 
365 Sandrine Cahn; Daniel Schimmel, The Cultural Exception: Does It Exist in Gatt and Gats Frameworks - How 
Does It Affect or is It Affected by the Agreement on Trips, 15 CARDOZO ARTS & ENT. L.J. 281, 309 (1997) 
366 See Cahn & Schimmel, supra note 365 at 309 
367 See Schere, supra note 362 at 581 
368 See Schere, supra note 362 at 581 
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369
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        CUSFTA 」 WTO
371

 

 

   

 

 NAFTA  

 

         1992 1994 1

NAFTA  CUSFTA 372 2107

2106

2106 2106

302 —

 

        2005 1 373 2 3 4

GATT

discretion

2018 374

                                                        
369 See Schere, supra note 362 at 581 
370 See Mulcahy, supra note 353  at 270 
371 See Voon, supra note 361 at 31 
372 FTA 3

20169 6 48 See Mulcahy, supra note 353  at 269 
373 Article 2005: GATT Dispute Settlement 
1. Subject to paragraphs 2, 3 and 4, disputes regarding any matter arising under both this Agreement and the 
General Agreement on Tariffs and Trade, any agreement negotiated thereunder, or any successor agreement 
(GATT), may be settled in either forum at the discretion of the complaining Party. 
374 Article 2008: Request for an Arbitral Panel 
1. If the Commission has convened pursuant to Article 2007(4), and the matter has not been resolved within: 
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2004

 

        

Reservations for Existing Measures and 

Liberalization Commitments 《

Multipoint Distribution Systems National 

Treatment Performance Requirements

《 Secretaría de 

Genbernación

375

                                                                                                                                                                            
(a) 30 days thereafter, 
(b) 30 days after the Commission has convened in respect of the matter most recently referred to it, where 
proceedings have been consolidated pursuant to Article 2007(6), or 
(c) such other period as the consulting Parties may agree, 
any consulting Party may request in writing the establishment of an arbitral panel. The requesting Party shall 
deliver the request to the other Parties and to its Section of the Secretariat. 
2. On delivery of the request, the Commission shall establish an arbitral panel. 
3. A third Party that considers it has a substantial interest in the matter shall be entitled to join as a complaining 
Party on delivery of written notice of its intention to participate to the disputing Parties and its Section of the 
Secretariat. The notice shall be delivered at the earliest possible time, and in any event no later than seven days 
after the date of delivery of a request by a 
Party for the establishment of a panel. 
4. If a third Party does not join as a complaining Party in accordance with paragraph 3, it normally 
shall refrain thereafter from initiating or continuing: 
(a) a dispute settlement procedure under this Agreement, or 
(b) a dispute settlement proceeding in the GATT on grounds that are substantially equivalent to those available 
to that Party under this Agreement, 
regarding the same matter in the absence of a significant change in economic or commercial circumstances. 
5. Unless otherwise agreed by the disputing Parties, the panel shall be established and perform its functions in a 
manner consistent with the provisions of this Chapter. 
375 Annex I: Reservations for Existing Measures and Liberalization Commitments, Schedule of Mexico, at I-M-
11 
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may 377  
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National Treatment Most-Favored-Nation 

Treatment 2106

378 2106

379

2106

sub-sector 2106

 

 

 NAFTA  

 

        2106 NAFTA CUSFTA

CUSFTA

380  

        〇 CUSFTA

CUSFTA NAFTA 17

2106
381

                                                        
376 Annex I, Id. at I-M-13  
377 Annex I, Id. at I-M-16 
378 Annex II: Reservations for Future Measures, Schedule of the United States
379 Id. 
380 Heather Grab, Free Trade and Cultural Industry: Finding a Way to Sleep in the Same Bed, 45 ALTA. L. REV. 
421, 429(2007) 
381 See Cahn & Schimmel, supra note 365 at 309 
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        NAFTA 2005 1 2018

2005 1

forum-shopping
383 384  

        2018  NAFTA
385 2018 1996

WTO 1996

Canada-Certain Measures Concerning Periodicals NAFTA

GATT

GATT

WTO

NAFTA WTO
386 NAFTA 387  

         NAFTA 2016 CUSFTA 2005 NAFTA

302 CUSFTA

NAFTA  

         NAFTA
388  

 

 

 

                                                        
382 See Cahn & Schimmel, supra note 365 at 309 
383 Stanleigh E. Palka, Canada's Cultural Industries, the United States, and Trade Law: Tension, Conflict, and 
Possibilities, 10 WINDSOR REV. LEGAL & SOC. ISSUES 105, 141 (2000) See Mulcahy, supra note 353  at 270 
384 See Palka, Id. at 141 
385 See Palka, Id. at 140 
386 See Palka, Id. at 140 
387 See Palka, Id. at 140 
388 372 48  
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        「

Protocol on Cultural Cooperation

PCC 389

EU-CARIFORUM Economic Partnership Agreement 〇  

        2008 10 15 2008 11 1
390

 391 
392

393  

       394

1 395

2

4

5

                                                        
389 Error! Bookmark not defined. 81  
390 EU-CARIFORUM Economic Partnership Agreement -Preamble: “CONSIDERING the need to promote and 
expedite the economic, cultural and social development of the CARIFORUM States, with a view to contributing 
to peace and security and to promoting a stable and democratic political environment;” 
391 EU-CARIFORUM Economic Partnership Agreement -Article 73 Maintenance of standards 
392 EU-CARIFORUM Economic Partnership Agreement -Article 121 Cooperation 
393 Annex IV A- List of Commitments on Commercial Presence (Referred to in Article 69)-EC Party: 15. 
Recreational, Cultural and Sporting Services (Other Than Audiovisual Services); Annex IV B- List of 
Commitments on Cross-Border Supply Of Services (Referred to in Article 78)-EC Party: 10. Recreational, 
Cultural And Sporting Services (Other Than Audiovisual Services) 
394 Protocol III on Cultural Cooperation 
395 Protocol III on Cultural Cooperation- Article 1: Scope, objectives and definitions 
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402 403

 

 

 

 

        

404

405 2008

2010
406

                                                        
396  Lilian Richieri Hanania, Cultural Diversity and Regional Trade Agreements - The European Union 
Experience with Cultural Cooperation Frameworks, 7 ASIAN J. WTO & INT'L HEALTH L & POL'Y 423, 443 
(2012) 
397 See Hanania, Id. at 443 
398 See Hanania, Id. at 443 
399 Protocol III on cultural cooperation- Article 6: Temporary importation of material and equipment for the 
purpose of shooting cinematographic films and television programmes 
400 Protocol III on cultural cooperation- Article 7: Performing arts 
401 Protocol III on cultural cooperation- Article 8: Publications 
402 Protocol III on cultural cooperation- Article 9: Protection of sites and historic monuments 
403 See Hanania, supra note Error! Bookmark not defined. at 443 
404 See Hanania, Id. at 443 
405 See Hanania, Id. at 444 
406 See Hanania, Id. at 444 
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407

 

        〇

408

409

 

 
 

 

  CETA  

 

        Canada- EU Comprehensive Economic and 

Trade Agreement, CETA 2009 2016

10 31 2017 9 21

410 2005 10 20

411 CETA

                                                        
407 See Hanania, Id. at 445 
408 See Hanania, Id. at 443 
409 See Hanania, Id. at 443 
410 “RECOGNISING that the provisions of this Agreement preserve the right of the Parties to regulate within 
their territories and the Parties’ flexibility to achieve legitimate policy objectives, such as public health, safety, 
environment, public morals and the promotion and protection of cultural diversity;” 
411“AFFIRMING their commitments as parties to the UNESCO Convention on the Protection and Promotion of 
the Diversity of Cultural Expressions, done at Paris on 20 October 2005, and recognising that states have the 
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412  

        〇 413

414

7.7

415  

        

8.2 3
416

417 8.9 1 418

                                                                                                                                                                            
right to preserve, develop and implement their cultural policies, to support their cultural industries for the 
purpose of strengthening the diversity of cultural expressions, and to preserve their cultural identity, including 
through the use of regulatory measures and financial support;”   
412 Michael Hahn, Research for the CULT committee- Culture and Education in CETA, Policy Department B: 
Structural and Cohesion Policies p.32, 2016  
http://www.europarl.europa.eu/RegData/etudes/STUD/2016/585902/IPOL_STU(2016)585902_EN.pdf  
413 General Definitions and Initial Provisions, Section A (General definitions), Article 1.1: 
Cultural industries means persons engaged in: 
“(a) the publication, distribution or sale of books, magazines, periodicals or newspapers in print or machine-
readable form, except when printing or typesetting any of the foregoing is the only activity; 
(b) the production, distribution, sale or exhibition of film or video recordings; 
(c) the production, distribution, sale or exhibition of audio or video music recordings; 
(d) the publication, distribution or sale of music in print or machine-readable form; or 
(e) radio-communications in which the transmissions are intended for direct reception by the general public, and 
all radio, television and cable broadcasting undertakings and all satellite programming and broadcast network 
services;” 
414 See Hahn, supra note Error! Bookmark not defined. at 34 
415 Article 7.7 Exclusion of subsidies and government support for audio-visual services and cultural industries 
“Nothing in this Agreement applies to subsidies or government support with respect to audio- visual services for 
the European Union and to cultural industries for Canada.” 
416 Article 8.2- Scope “3. For the European Union, Sections B and C do not apply to a measure with respect to 
audio-visual services. For Canada, Sections B and C do not apply to a measure with respect to cultural 
industries.” 
417  CETA (WTO  
RTA 20159 12 44  
418 Article 8.9 Investment and regulatory measures “1. For the purpose of this Chapter, the Parties reaffirm their 
right to regulate within their territories to achieve legitimate policy objectives, such as the protection of public 
health, safety, the environment or public morals, social or consumer protection or the promotion and protection 
of cultural diversity.”  
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         9.2 2 b c
420

12.2 2 b i  ii 421

12

 

         

4 422

〇 e

Québec

provincial 423

                                                        
419 See Hahn, supra note Error! Bookmark not defined. at 34 
420 Article 9.2 Scope “2.This Chapter does not apply to a measure affecting:  (b) for the European Union, audio-
visual services; (c) for Canada, cultural industries;” 
421 Article 12.2 Scope  “This qualification requirements, or qualification procedures: 
Chapter does not apply to licensing requirements, licensing procedures, 
 (b) relating to one of the following sectors or activities: (i) for Canada, cultural industries and, as set out in its 
Schedule to Annex II, social services, aboriginal affairs, minority affairs, gambling and betting services, and the 
collection, purification, and distribution of water; and (ii) for the European Union, audio-visual services and, as 
set out in its Schedule to Annex II, health, education, and social services, gambling and betting services,19 and 
the collection, purification, and distribution of water” 
422 Annex I Reservations by Canada – Federal (Existing non- conforming measures) “4. An investment subject 
to review under the Investment Canada Act may not be implemented unless the Minister responsible for the 
Investment Canada Act advises the applicant that the investment is likely to be of net benefit to Canada. This 
determination is made in accordance with six factors described in the Act, summarised as follows: (e) the 
compatibility of the investment with national industrial, economic and cultural policies, taking into 
consideration industrial, economic and cultural policy objectives enunciated by the government or legislature of 
a province likely to be significantly affected by the investment;” 
423 Annex I Reservations by Canada – Provincial (existing non- conforming measures) “1. A heritage cultural 
property may include a heritage document, immovable, object or site. After obtaining the opinion of the Conseil 
du patrimoine culturel, the Minister of Culture and Communications may classify all or part of any heritage 
property the knowledge, protection, enhancement or transmission of which is in the public interest. 
2. Authorisation from the Minister is required when a person, natural or legal, wishes to sell or give away a 
classified heritage document or object to a government or department or agency of a government, other than the 
Gouvernement du Québec, a natural person who is not a Canadian citizen or permanent resident or to a legal 
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Conseil du patrimoine culturel

《

Gouvernement du Québec

 

emphyteusis

《   

         EU-wide
424

uninterrupted chain of transmission

contribution links

  

 

  CETA  

 

        

425 CPTPP 

「 chapter-by-chapter

                                                                                                                                                                            
person that does not have a principal place of business in Québec. Classified heritage property in the domain of 
the State may not be sold, conveyed by emphyteusis or given away without the Minister's authorisation. In other 
cases of alienation, prior written notice is required.” 
424 Annex II Reservations by the European Union (EU-wide and Member states) The EU reserves the right to 
adopt or maintain any measure with respect to broadcast transmission services. Broadcasting is defined as the 
uninterrupted chain of transmission required for the distribution of TV and radio programme signals to the 
general public, but does not cover contribution links between operators.” 
425 (RTAs)

20189 84
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(   

 

  CPTPP  

 

       Trans-Pacific Partnership TPP 2015 10 5

2016 2 4 2017 1 23

TPP

11 5  

TPP 2017 11 11

TPP  TPP

22 

CPTPP 2018

3 8  CPTPP 2018 12 30 2019

3 1 7
426 427  

          CPTPP

428

  

                                                        
426 (CPTPP) 2019
9 3 15 20199 7 6  
427 —CPTPP https://cptpp.trade.gov.tw/ 20199 7 6

 
428 Comprehensive and Progressive Agreement for Trans-Pacific Partnership Preamble: “REAFFIRM the 
importance of promoting corporate social responsibility, cultural identity and diversity, environmental 
protection and conservation, gender equality, indigenous rights, labour rights, inclusive trade, sustainable 
development and traditional knowledge, as well as the importance of preserving their right to regulate in the 
public interest” 
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         CPTPP 15 429

Québec Nova Scotia 430

CPTPP 17 CBC

Telefilm Canada Crown corporations
431  

       432 433 9.4

9.5 Performance Requirements ( 9.10 )

Senior Management and Boards of Directors 9.11

4(e) 〇 Investment Canada Act

〇 e

》

 

        434 435 9.4

10.3 9.5 10.4 Performance 

Requirements ( 9.10 ) and Boards of Directors 9.11

Local Presence 10.6

a

financial contributions discriminatory requirements ; 

b access

Accessibility 436 〇

                                                        
429 ANNEX 15-A - Schedule of Canada, at 18 
430 ANNEX 15-A - Schedule of Canada, at 6-7 
431 ANNEX IV - Schedule of Canada 
432 ANNEX I- Schedule of Canada Introductory Notes  
433 See ANNEX I, id. at 2-3 
434 ANNEX II- Schedule of Canada Introductory Notes  
435 See ANNEX II, id. at 16-7 
436  Investment and Cross-Border Trade in Services- Canada reserves the right to adopt or maintain a measure 
that affects cultural industries and that has the objective of supporting, directly or indirectly, the creation, 
development or accessibility of Canadian artistic expression or content, except: 
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a

〇 b

c d

e

437

 

 

  CPTPP  

 
 

        CPTPP

non-conforming measures

「

chapter-by-chapter

SOEs 438  

        

CPTPP
439 》

side letter
                                                                                                                                                                            
(a) discriminatory requirements on service suppliers or investors to make financial contributions for Canadian 
content development; and 
(b) measures restricting the access to on-line foreign audio-visual content. 
437cultural industries” means persons engaged in any of the following activities: 
(a) the publication, distribution, or sale of books, magazines, periodicals or newspapers in print or machine 
readable form but not including the sole activity of printing or typesetting any of the 
foregoing; 
(b) the production, distribution, sale or exhibition of film or video recordings; 
(c) the production, distribution, sale or exhibition of audio or video music recordings; 
(d) the publication, distribution or sale of music in print or machine readable form; or 
(e) radiocommunications in which the transmissions are intended for direct reception by the general public, and 
all radio, television and cable broadcasting undertakings and all satellite programming and broadcast network 
services. 
438  Government of Canada, What does the CPTPP mean for Canadian culture?, January 28, 2018, 
https://international.gc.ca/trade-commerce/trade-agreements-accords-commerciaux/agr-acc/cptpp-ptpgp/sectors-
secteurs/culture.aspx?lang=eng (last visited July. 7, 2019) 
439 See Government of Canada, supra note 438   
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》 440

 

        CPTPP 28.4 1 441

CPTPP

》 CPTPP

WTO

 

 

  

USMCA  

 

         2018 10 1 United 

States-Mexico-Canada Agreement, USMCA 2018 11 30
442

Trade Promotion Authority, TPA

USMCA 443 USMCA

                                                        
440 ” TPP 3 8 WTO RTA 

2018 9 1 25 https://web.wtocenter.org.tw/Mobile/page.aspx?pid=303116&nid=15483 
20199 7 7 ; Riyaz Dattu, Gajan Sathananthan,  CPTPP: TPP parties proceed without the 

United States, Feburary 12, 2018, https://www.osler.com/en/resources/cross-border/2018/cptpp-tpp-parties-
proceed-without-the-united-states (last visited July. 7, 2019) 
441 Article 28.4: Choice of Forum 
1. If a dispute regarding any matter arises under this Agreement and under 
another international trade agreement to which the disputing Parties are party, including the WTO Agreement, 
the complaining Party may select the forum in which to settle the dispute. 
442 。 https://ustr.gov/trade-agreements/free-trade-agreements/united-states-mexico-canada-
agreement 20199 7 10  
443 ( — 》 —

248 20199 3 10  
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USMCA 444 USMCA

 

      USMCA NAFTA 32.6 445

1 NAFTA 2107

2 446 2.4 15-D

USMCA 401 1607

4 2006 2007  NAFTA

302 — USMCA

 

        4 447

5 448 31.3 449

                                                        
444 USMCA 》 - (WTO
RTA ) 20199 1 24
https://web.wtocenter.org.tw/Page.aspx?pid=318810&nid=510   20199 7 12  
445 Article 32.6: Cultural Industries 
1. For the purposes of this Article, “cultural industry” means a person engaged in the following activities: 
(a) the publication, distribution, or sale of books, magazines, periodicals, or newspapers in print or machine 
readable form but not including the sole activity of printing or typesetting any of the foregoing; 
(b) the production, distribution, sale, or exhibition of film or video recordings; 
(c) the production, distribution, sale, or exhibition of audio or video music recordings; 
(d) the publication, distribution, or sale of music in print or machine readable form; or 
(e) radiocommunications in which the transmissions are intended for direct reception by the general public, and 
all radio, television and cable broadcasting undertakings and all satellite programming and broadcast network 
services. 
446Article 32.6: Cultural Industries  
2. This Agreement does not apply to a measure adopted or maintained by Canada with respect to a cultural 
industry, except as specifically provided in Article 2.4 (Treatment of Customs Duties) or Annex 15-D 
(Programming Services). 
447Article 32.6: Cultural Industries 
 4. Notwithstanding any other provision of this Agreement, a Party may take a measure of equivalent 
commercial effect in response to an action by another Party that would have been inconsistent with this 
Agreement but for paragraph 2 or 3. 
448 Article 32.6: Cultural Industries  
5. Notwithstanding Article 31.3 (Choice of Forum): 
(a) dispute regarding a measure taken under paragraph 4 shall be settled exclusively under this Agreement 
unless a Party seeking to establish a panel under Article 31.6 (Establishment of a Panel) has been unable to do 
so within 90 days of the date of delivery of the request for consultations under Article 31.4 (Consultations); and 
(b) a panel established under Article 31.6 (Establishment of a Panel) with respect to that challenge shall have 
jurisdiction and may make findings only with respect to: 
(i) whether an action to which another Party responds is a measure adopted or maintained with respect to a 
cultural industry for purposes of this Article, and 
(ii) whether the responsive action of a Party is of “equivalent commercial effect” to the relevant action of the 
other Party. 
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a 31.6 450

90 31.4 4

b 31.6

i

ii  

 

USMCA  

 

       USMCA 32.6 5 b

 

         32.6 5 a

90 31.4 4

31.3

                                                                                                                                                                            
449 Article 31.3: Choice of Forum 
1. If a dispute regarding a matter arises under this Agreement and under another international 
trade agreement to which the disputing Parties are party, including the WTO Agreement, the 
complaining Party may select the forum in which to settle the dispute. 
450 Article 31.6: Establishment of a Panel 
1. If the Commission has convened pursuant to Article 31.5 (Commission, Good Offices, 
Conciliation, and Mediation), and the matter has not been resolved within: 
(a) 30 days thereafter; (b) 30 days after the Commission has convened in respect of the matter most recently 
referred to it, if proceedings have been consolidated pursuant to Article 31.5.5 
(Commission, Good Offices, Conciliation, and Mediation); or 
(c) another period as the consulting Parties may decide, 
a consulting Party may request the establishment of a panel by means of a written notice delivered 
to the responding Party through its Section of the Secretariat. 
2. The complaining Party shall circulate the written notice concurrently to the other Parties 
through their respective Sections of the Secretariat. 
3. The complaining Party shall include in the request to establish a panel an identification of 
the measure or other matter at issue and a brief summary of the legal basis of the complaint 
sufficient to present the issue clearly. 
4. On delivery of the request, the Commission shall establish a panel. 
5. A third Party that considers it has a substantial interest in the matter is entitled to join as a 
complaining Party on delivery of written notice of its intention to participate to the disputing 
Parties through their respective Sections of the Secretariat, including a copy to its Section. The 
third Party shall deliver the notice no later than seven days after the date of delivery of a request 
by a Party for the establishment of a panel. 
6. Unless the disputing Parties decide otherwise, the panel shall be established and perform 
its functions in a manner consistent with this Chapter and the Rules of Procedure. 
7. If a panel has been established regarding a matter and another Party requests the 
establishment of a panel regarding the same matter, a single panel should be established to examine 
those complaints whenever feasible. 
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CUSFTA
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CUSFTA NAFTA

CUSFTA 

CUSFTA

NAFTA

CUSFTA NAFTA

GATT 

USMCA USMCA

32.6 5 a 90 31.4
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2019

2019 5 10

108 6 5 10800055641

                                                        
451 “ 201891 115  



DOI:10.6814/NCCU201900821 

‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i  U

niv

ers
i t

y

 

 92 

》 452 453

 

 

  

 

2019 5 10 30

 

 

  

 

    1

454 》

 

        2

                                                        
452 
http://www.bunka.go.jp/seisaku/bunka_gyosei/shokan_horei/kihon/geijutsu_shinko/index.html 
453 http://law.go.kr/lsInfoP.do?lsiSeq=199098#0000
1089 7 20  
454 108 48 245  
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455

 

        2 4 multi-cultures

cultural diversity

456

 

 

  

 

         3

11 22

11 457

Universal Declaration of Human Rights 27

International Covenant on Economic Social and Cultural Rights 15

2 458

459 105

》

》

                                                        
455 451 121  
456 454 255  
457 

258
458 454  263  
459 451 128  
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“ 20139 10 12  
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5

27 1 15 1 1

Convention on the Rights of the Child 31 1 461

》

462

〇 463 1
464

 

 6 

International Covenant on Civil and Political Rights 27

30 465

》

                                                        
461 457 258  
462  
463 

 
464 4 「

 
465 457 259  
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466 457 259  
467 》 454 282  
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2017  

2019 468

  

    9

》 》 》

 

12

                                                        
468 principle of arm's length

“

https://reurl.cc/4MyrR 20199 7 16   
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469 2016 9 12 19

15  
470 「 :  

? 20139 12 7  
471 — — 「 20189 3 31 https://reurl.cc/oEL4Q

20199 7 13  
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482 Artouch 2019 9 4 30
https://artouch.com/view/content-11157.html 20199 7 16  
483 7

484 2018 9 1 14
https://www.chinatimes.com/opinion/20180114002624-262110?chdtv 20199 7 16  
485 482 
486 「 20199 5 2  
https://reurl.cc/6n2nZ 20199 7 13  
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487 482 
488 — 471 
489 460 5  
490 460 6  
491 http://law.go.kr/lsInfoP.do?lsiSeq=199098#0000
1089 7 20  
492  http://www.bunka.go.jp/english/policy/foundations/basic_act.html
1089 7 20  
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Agreement between New Zealand and the Separate Customs Territory of 

Taiwan, Penghu, Kinmen, and Matsu on Economic Cooperation ANZTEC

2013 12 1 25
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10 19 24

 

 

 ANZTEC 499 

          

        10 1 a (a) 

                                                        
498 ECA/ FTA : http://fta.trade.gov.tw/ftapage.asp?k=1&p=9&n=98
20199 7 19  
499 》

ECA/ FTA : http://fta.trade.gov.tw/ftapage.asp?k=1&p=9&n=98
20199 7 19  
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