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Abstract

In response to the relationship between culture and trade, this present paper attempts to
clarify the evolution of the cultural concept under UNESCO along with the cultural exception
clauses that may be covered in the provisions of the WTO Agreement in order to discuss the
whether there are rooms for countries to advocate cultural exception clauses under the WTO
system; if not, if there is any solution.

In addition to the interpretation of the articles, this present paper attempts to analyze the
difficulties which countries may encounter while avocating cultural exceptions through WTO
disputes cases. By analyzing and understanding cultural exceptions within the scope of the
WTO Agreement, this present paper attempts to propose possible solutions to the advocation
of cultural exception clause. The present paper also discusses the design aspect of cultural
exception clause with its advantages and disadvantages in international trade agreements.

Last but not least, in order to safeguard Taiwan’s unique culture and promote culture
diversity, we will discuss the possibility that Taiwan’s Cultural Basic Law claims cultural
exception clauses in the international scale, and attempts to integrate the international trade
agreements and Agreement between New Zealand and the Separate Customs Territory of
Taiwan, Penghu, Kinmen, and Matsu on Economic Cooperation; propose the methods and
recommendations for incorporating cultural exception clauses into international agreements

when Taiwan sets other international trade agreements in the future.
Keywords: Cultural Exception, Cultural Diversity, International Trade Agreement, Culture

Basic Law, WTO, General Agreement on Tariffs and Trade (GATT), WTO Dispute

Settlement
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AR FITUERE 1942 £ — R R KRG T L8 B2 F 2 & ¢ 3% ( Conference of
Allied Ministers of Education, fi#% CAME ) ¥ » & B # st T F 4 » I »H
1945 F 11 A1 BZE 168 AXBARAZHABEARIHFT ALk &K ( United

21 See Loisen & Pauwels, supra note 10, at 52

22 See Loisen & Pauwels, supra note 10, at 54

23 Kevin Scully, The Most Dangerous Game: U.S. Opposition to the Cultural Exception, 36 BROOK. J. INT'L L.
1183, 1194(2011); Liz Schere, The Culture War: A Look at the Cultural Exception Principle in International
Trade Law, 40 FORDHAM INT'L L.J. 561, 574 (2017)

24 See Loisen & Pauwels, supra note 10, at 55

5 See Bartsch, supra note 16, at 9
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Nations Conference for the establishment of an educational and cultural organization, ff#%
ECO/ CONF ) - 3% &3k B 6944 A 343 DU A E Ao o AL 4a 8 37 @3k 4 R 1%
1945 F 11 B 16 B % F # #F x 42 4 & £#2 (Constitution of the United Nations
Educational, Scientific and Cultural Organization) » B# 1946 5 11 A 4 B A3 0 &
IBABRHRAAXAE c HEBAAKEA IS EGERA I EEEXGER -

HAXERFTRATE 7T BWAT AKX BRA T ABRMHFT - A2 AL
WA fRik s FRA B MRy - B AR ERMEE AR F  HAMERE
BAZEE | BNEBKERLS | £PRAAgM s e ABHTFT HEA
XA EE R 2615 > AP RE2ME TR AHEHER  ZHABARAEE
PRRE R X RARTF A%~ Wa » BT RFZRAFTAAMAL A2z LHwEE |
FZHEMERANTAE | > TREIHMXAKRAEZEHT  HE2EAL > TRA
HMAEARBBOE ST WEFE R FRARERE  ARXFARERBE  H4Hk
BT RS HEMEET AT FEIRECERR SRS NY | aFIT -

AT RSB E T

HHA B HA XA 2001 12 A 2 B % 31 B RgrmEddx T #R e s ks
TP b SR ER#EEA T AFBZ 2 FEIRE | ( common heritage of mankind )
2 RS A XA TS B 4 RO T UL RS - R FIE

Jak

P EAEEEE ~ REEESCEAHSR4ETE o https://en.unesco.org/ (Ff&EIEHH : 2018 429 H 26 H)

T 2IEBE RIS ~ BEE OSBRSS 3
http://unesdoc.unesco.org/images/0026/002617/261751c.pdf#page=7 (Fx{&FE5H 1 2018 =9 H 26 H ) >
HRISCAHERLIAIS 8 7T B > JE3C ¢ “In consequence whereof they do hereby create the United Nations
Educational, Scientific and Cultural Organization for the purpose of advancing, through the educational and
scientific and cultural relations of the peoples of the world, the objectives of international peace and of the
common welfare of mankind for which the United Nations Organization was established and which its Charter
proclaims.”

B IHBRIRLIEE 1 & > 32 ¢ “The purpose of the Organization is to contribute to peace and security by
promoting collaboration among the nations through education, science and culture in order to further universal
respect for justice, for the rule of law and for the human rights and fundamental freedoms which are affirmed for
the peoples of the world, without distinction of race, sex, language or religion, by the Charter of the United
Nations.”

29 Michael Hahn, The Convention on Cultural Diversity and International Economic Law, 2(2) ASIANJ. WTO &

INT'L HEALTH L & POL'Y 229, 229-66 (2007)

0 LIEMEEHRE - RHE R AR4E4%FH4Y (Constitution of the United Nations Educational, Scientific and
Cultural Organization) Fj =55 VUES: » JESZ ¢ “That the wide diffusion of culture, and the education of
humanity for justice and liberty and peace are indispensable to the dignity of man and constitute a sacred duty

which all the nations must fulfil in a spirit of mutual assistance and concem” 4§ Hf
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£ BHBENPFHAREITIHT AR ABERFRTHIZHEE  FA-VERZE
Mo oeh 24t » LBRBITZHERYE > BF 5 BT ¥ RELRAEEAEE
REBEGEHBBE R OB EDE  FHAFRERGREFIEZ 850 R T XA
Hafpsh o LB ORAFTFR > AU FT X BERE A - Az, -

TR ST T AT E A b2 SRR S UL 0 BRI
16 % A PE 8 A~ XAL $ AR AN © AL S AR PE B B T 4 R 2 Bl 4% 0 SRR 8B
BEREEHEAREST THAAER - T ¥R EHRNBET T AR EN RN
Xt EMAELBRT LS AL —RAR RSB AT ER - AR SR
w AT E— RF o

pmE > TR IHRRE T X FEBRAN  F— AETF OKTRA
miEE X bl Me B & 0 5% AL A B & (the freedom to access culture ) & XAt
%3, 8 # (the freedom to express culture)® » MUBEIE XAL S M EHR = 558
e ds XAy o XACBRFS - KRB — ey o - @ B AT @B T i8R - AR
Ve Fu 3 37 BA B 7 37 09 AR BAAT % - BB AE BAME R B S ARE > AEE B AE
o BT F ey HEA] 0 AR M S ALIRFF a0 4 2Rt - B A S PRI e R A5 - 1R
B#ABE  RERARA RO ERE F b MANLE > A5 EF57RAEH
sufo — AR b £ R EF > XA B RS H BMAF TR S HER F A EHMER
wmERE o MEXCR EZF KM R &R LHERKESWERAFE @Y
R MR —RAESEAEY BT Z B 8 GBBEELE SRS 0 BEE

Exfeeyd ~ HHAEE  THREZER B RAERRESEN - @IAHRIME
ey H= > ETRARALHACGMG > FRATRITHEZIER  MLEEZ

http://portal.unesco.org/en/ev.php-URL 1D=15244&URL DO=DO TOPIC&URL SECTION=201.html ( &%
&igsiH * 2018 59 H 27 El)

Sty TR AR EN TS | siSE A ES » [ ¢ “Reaffirming that culture should be regarded as the set
of distinctive spiritual, material, intellectual and emotional features of society or a social group, and that it
encompasses, in addition to art and literature, lifestyles, ways of living together, value systems, traditions and
beliefs”

32 Edmund H. Chiang, The UNESCO Convention on the Protection and Promotion of the Diversity of Cultural
Expressions: A Look at the Convention and Its Potential Impact on the American Movie Industry, 6 WASH. U.
GLOBAL STUD. L. REV. 379, 392-3 (2007) Derived from Universal Declaration on Cultural Diversity, Article
6 ,“Towards access for all to cultural diversity While ensuring the free flow of ideas by word and image, care
should be exercised that all cultures can express themselves and make themselves known. Freedom of
expression, media pluralism, multilingualism, equal access to art and to scientific and technological knowledge,
including in digital form, and the possibility for all cultures to have access to the means of expression and
dissemination are the guarantees of cultural diversity.”

SRS ~ MREHE ~ BIEE > SUEREmBERRG T EE  sETER > F2EE 1 B2 H (1996)
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ENER G HXACE b BRI R AT URBRLEATE > BAZBTH TR0 E 5 AR
BB XA SR ERMAEY AAREARALILRA2HRILBR L - 4B %
ARERAFMMACB RS - T AL SR TS | EARARSEHH L $ 4%
METRE AN TN AT TMARLZR 28 TMERREIL S I E
SHRAHEB i EHBERERLER > BT RERREMCRR S HELY

W HRTIETRE -

% =08 T AR AR IL R SR A Y

1994 &£ WTO &inr £ W &K > 38 hudl B AEBISME R K FRAR - BAERR
5] % B R EXALH A AR H —RE SRR REHR R AL T ARG
B30, M AR AIRE - MmEH 2005 F o BUEB R mE AL X HAE%T T R F L
X AbRIR S AL T RIERANRE PSR E - R ETRE AN RE BT
EABR ZEMRAOBX > FHEESEAAL L - AT FiEH o) KR L S 4%
Mo AR SUAB SN S A WTO 35380 0k U8 3L 2 AR AR St R o AR AL & ¥
B XA G st thFid o 2 T RE LR SRR LAY | TR ERFEORR

AR BALE AL RIS 54T R A & B E TR LB Sh B 2 7K RAR IR

\

AR

%

K’
Ui

2005 # 10 B 20 A Fri@i® ~ 2007 £ 3 B 18 A A%8x [ R fuieie XLk %
HEANG RPGOREZA MR ERREX LS HEZ A - RBAENHE 1 £

M ME R ESAEEE S5 11 » [ ¢ “Article 11 — Building partnerships between the public sector,
the private sector and civil society, Market forces alone cannot guarantee the preservation and promotion of
cultural diversity, which is the key to sustainable human development. From this perspective, the pre-eminence
of public policy, in partnership with the private sector and civil society, must be reaffirmed.”

35 See Hahn, supra note 29, at 256

3 1i Yu, WTO and National Cultural Policy: Rethinking China Measures Affecting Trading Rights and
Distribution Services for Certain Publications and Audiovisual Entertainment Products, 45 R.J.T. 457, 463-
64(2011) ; See Chiang, supra note 32 , at 292-3

37 Kevin Lee, The Little State Department: Hollywood and the MPAA's Influence on U.S. Trade Relations, 28
Nw.J. INT'L L. & Bus. 371, 395 (2008)

38 SRAR N KRR 0 552 R Tania Voon, UNESCO and the WTO: a Clash of Cultures ?, 55 INTERNATIONAL
AND COMPARATIVE LAW QUARTERLY 635-651 (2006)

3 S HE R AESAE I ANEIEE 1 & » [ “Article 1 — Objectives, The objectives of this Convention are:
(a) to protect and promote the diversity of cultural expressions; (b) to create the conditions for cultures to
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M TR A IR S M AY B RE  REREERANL R S

M RBF G H XA ACE RER R B A A BB BRI 3 R LR
MEARZENH  RESLRABELZE E R AP XALE % 5 ik XLk & % AR
RiEWE  BENEREGHNAICERR SR ETRRAH A BE XN %R
BB H LR AR X ERME FFERRREIRATE » RKAXLEE » £ ui
MRS B A RELHEH - BEBRAER TP ERA 4R  RETHRENLERT
REMHMOBREIE BRI S FRREE LA TR WEAZRTS TR
TR A LR B SRR AN B RREE

HTEZLERT RERECRRSEAMLNY  WBRARE - At @askzT
EHATEIE T RA > BB T RAGGER  FETURLRABAEG BB RT & >
BAH3T48 B AR AL S 2 BUR KGR > B SR A F " iRt R A%
HRPEAH | WG XNE R AKE LB XAEEUR XAk T T AR A4 AR B

N E 2 FOFITANBRBETRA Ak B EHERARAKE TR
ABH > BHEMEAFEEULRRAD X - SrEfRl e SRz

e
r
h
e

flourish and to freely interact in a mutually beneficial manner; (c) to encourage dialogue among cultures with a
view to ensuring wider and balanced cultural exchanges in the world in favour of intercultural respect and a
culture of peace; (d) to foster interculturality in order to develop cultural interaction in the spirit of building
bridges among peoples; (e) to promote respect for the diversity of cultural expressions and raise awareness of its
value at the local, national and international levels; (f) to reaffirm the importance of the link between culture and
development for all countries, particularly for developing countries, and to support actions undertaken
nationally and internationally to secure recognition of the true value of this link; (g) to give recognition to the
distinctive nature of cultural activities, goods and services as vehicles of identity, values and meaning; (h) to
reaffirm the sovereign rights of States to maintain, adopt and implement policies and measures that they deem
appropriate for the protection and promotion of the diversity of cultural expressions on their territory; (i) to
strengthen international cooperation and solidarity in a spirit of partnership with a view, in particular, to
enhancing the capacities of developing countries in order to protect and promote the diversity of cultural
expressions.”

40 SR ST RS ANLYEE 2 6 0[RS ¢ “Article 2 — Guiding principles, 1. Principle of respect for human
rights and fundamental freedoms-Cultural diversity can be protected and promoted only if human rights and
fundamental freedoms, such as freedom of expression, information and communication, as well as the ability of
individuals to choose cultural expressions, are guaranteed. No one may invoke the provisions of this Convention
in order to infringe human rights and fundamental freedoms as enshrined in the Universal Declaration of Human
Rights or guaranteed by international law, or to limit the scope thereof. 2. Principle of sovereignty-States have,
in accordance with the Charter of the United Nations and the principles of international law, the sovereign right
to adopt measures and policies to protect and promote the diversity of cultural expressions within their
territory. 3. Principle of equal dignity of and respect for all cultures-The protection and promotion of the
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F&EFAMAEAREHHER | (Principle of respect for human rights and Fundamental
freedoms ) » XAt S AR ME L AME X ARFE A sl AE s 09 B 14 » UEHEZRER T B &%
PAMEYN S F = ERFANEFNRBARE AT XIb R F R S b e fo B
Rz " 2# &7 | (Principle of sovereignty ) » ZB N BFRAAREELEAGE
HERA] » TREP SRS HARE AT E LR R R S M ROH T THARZH
BFH2 g £= ARMAXMCBRLAEERAGTEZ " P A LR % § fifo
# &7 8] ; ( Principle of equal dignity of and respect for all cultures ) » B A4 F A7 H X
ICRIZEEREFH - AREXLSHRMBZATRY ; Fw o EEER EEEH A ZEFojo
BEMLERRAFHEEANZ " ARE L8 4% KA | ( Principle of international solidarity
and cooperation ) - REAMBE TEFHBNCHERR » RCEBEXILEEZETR &
BBERE RO RS T R R XL S HRMFURAEY  BE > R
R RE%EE2 | @ffo xR 2R A, (Principle of the complementarity
of economic and cultural aspects of development ) » B & AL B B &5 R % AR
ANBAREHERZ -y WEAAXREE A AT XML REHE R 2852 R A
BB Rl Rl R SRR T REABRABRTHEEE R T KGR R A
( Principle of sustainable development ) » XAL % ARMHEAABZEZE Z » HNERA
BAEERAREGRE R EE LML TR0 FL FPEZTHAHRSIHZIX

-

diversity of cultural expressions presuppose the recognition of equal dignity of and respect for all cultures,
including the cultures of persons belonging to minorities and indigenous peoples. 4. Principle of international
solidarity and cooperation -International cooperation and solidarity should be aimed at enabling countries,
especially developing countries, to create and strengthen their means of cultural expression, including their
cultural industries, whether nascent or established, at the local, national and international levels. 5. Principle of
the complementarity of economic and cultural aspects of development-Since culture is one of the mainsprings of
development, the cultural aspects of development are as important as its economic aspects, which individuals
and peoples have the fundamental right to participate in and enjoy. 6. Principle of sustainable development-
Cultural diversity is a rich asset for individuals and societies. The protection, promotion and maintenance of
cultural diversity are an essential requirement for sustainable development for the benefit of present and future
generations. 7. Principle of equitable access-Equitable access to a rich and diversified range of cultural
expressions from all over the world and access of cultures to the means of expressions and dissemination
constitute important elements for enhancing cultural diversity and encouraging mutual understanding. 8.
Principle of openness and balance -When States adopt measures to support the diversity of cultural expressions,
they should seek to promote, in an appropriate manner, openness to other cultures of the world and to ensure
that these measures are geared to the objectives pursued under the present Convention.”

N > IR EBIEEECHE T RE R R S BRI SRR NG ) B S A SR s VB e Ze B
> BUKGEE ¥ > 55 99 1 > 56 164 H » 2007 - 10 H

P IREE 41 166 H

CIREE 4 166 H

HIREE H41 0 168 H

PR 4B I16TH

YIREE 4 B I16TH

13 DOI:10.6814/NCCU201900821



IeERBHA 2" 4P A &R Al |, ( Principle of equitable access ) - 2R.8A Bk T #f & sTAL A
ETFERA - ZBBETFERA - EHARLEA FEBTIHE - TURHERILX
LS M RAREALRGBETHAY N SRBEFREET TR T LI
" B R A1, ( Principle of openness and balance ) - 3% 38R J& £ 4% % B M9 AL
SARMEQFIRY - HER KA R R ML S AR - B B FIRER L35 UL S R 2 ik
B BRIFFRHACRARTERAAAZ MM B EXLEHRBZBRFEH
Mok TR AR RE LS AR AN  BEEEM RN T AL EHRRE S
AR AHRBBAFRAEZEE BB SRR E X T AR o T AR

B %ttt RN R L ER > BRERFCTRALANYHBERATE °

DR ANHBERE R

BT AR ARG RMAY A RBEAREMRBSE TR SAER
1R AL 5 MM B R AR % AR o M AR UL S ARIEZ 23R A Sk 4 R 2483
O RS RAE A ERAA AR R A H - R TS L S AR 4 — K it
-}/I‘— °

M2 ERERRBTHMA : Fi— 2P RIFE B SR - A EAM
Fo kA B d BRI AR RAMER B B A R L ST 5 AR A
BB d RIS AR 43 o R R 75 A A AR SUAREE AL -
B BANF 2 HAE SRS AL L ERRR  FERA MM T E
FHEBARBEE R,  RO% 5 RE | APRABAREE  HEERA R AM
N RE 20 B RRIEE B RAAE LR A MZ ZHMGT L > E G
A7 B P AR AR S SN R B B R 43R AT 3] 2 B R R R 2 AR O 0k
MR EERELEED - B2 RONE S ERGRRTAAGHRZEH - 1T

IEE > 3R 41 5 166 E

WERHHE > 41 F169H

PLiYu 536 F 465 H

OB > 41 BBI1TTH

NONIZE I SRS 2E  E TS | TERE2IE E 8RS E FE IR F 10 F 11
GG FBI2ME I3 E - FE 14 F ISR B 166 ~ 55 1716 ~ 55 20 (6REE 1 TE R 2 18 ~ 55 21 {6 »
221 ~ 5 25 ﬂ%% 1 IE&%ﬁE Eﬁ% 28 ﬂw bﬁﬁﬂiﬁﬁﬁﬁ
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BB BN REXE > HERTHHORAZTEEZMEN? - Fm - 2HAHRE
Fu JF BT 41.8% ( Non-Governmental Organization, f#% NGO ) & 3h 348 XAt sMig A 8
HBRY AFHREARAR TSI T HITRABRBGHOZMFR - LiEmE » B4
HIRERMEL S HER LI ER RS EYE > EARNE § > &F 23kt
ZB o FUAEEXLBEER BREARZERME BT RER > AXIES i
MAE X ZMAH L BEXZBE LT RABRIEE § th 3K A0 X Rk sh 2
EBERIRIE -

F U9 NH T RE B B &
TR R XL R R S EMANY %A LB ERESFE S KW AN
Huibghk - BB THASLRAZR  LEMFLSRASLHTER AN MLBRET » £
BREHRNELENL PoYsk » AR A 2 4RE B N Xt -

(— ) N#E A E & B8 %

INEE AU AEI R &R 0 5B S M ENE » BRBLE
RELF TR BN AHEE BXF AR BEENES - BHE» " it ;=

CIRHEE G4 B 178 H

53 Mira Burri, Cultural Diversity as a Concept of Global Law: Origins, Evolution and Prospects, 2 DIVERSITY
1059, 1064(2010)

S A A B A M NEYEE 4 1% 0 [FSZ ¢ “Article 4 — Definitions, For the purposes of this Convention, it
is understood that: 1. Cultural diversity -“Cultural diversity” refers to the manifold ways in which the cultures of
groups and societies find expression. These expressions are passed on within and among groups and
societies. Cultural diversity is made manifest not only through the varied ways in which the cultural heritage of
humanity is expressed, augmented and transmitted through the variety of cultural expressions, but also through
diverse modes of artistic creation, production, dissemination, distribution and enjoyment, whatever the means
and technologies used. 2. Cultural content -“Cultural content” refers to the symbolic meaning, artistic dimension
and cultural values that originate from or express cultural identities. 3. Cultural expressions -“Cultural
expressions” are those expressions that result from the creativity of individuals, groups and societies, and that
have cultural content. 4. Cultural activities, goods and services -“Cultural activities, goods and services” refers
to those activities, goods and services, which at the time they are considered as a specific attribute, use or
purpose, embody or convey cultural expressions, irrespective of the commercial value they may have. Cultural
activities may be an end in themselves, or they may contribute to the production of cultural goods and
services. 5. Cultural industries -“Cultural industries” refers to industries producing and distributing cultural
goods or services as defined in paragraph 4 above. 6. Cultural policies and measures -“Cultural policies and
measures” refers to those policies and measures relating to culture, whether at the local, national, regional or
international level that are either focused on culture as such or are designed to have a direct effect on cultural
expressions of individuals, groups or societies, including on the creation, production, dissemination, distribution
of and access to cultural activities, goods and services. 7. Protection- “Protection” means the adoption of
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RERHHEMEAEE  EEEANEALNRALBHEATHEIIRRIMNAC 2
ERNH T HRARZ AR M BR AR E B BT BN RZT B LA AR
FEE M) AL P g - FephAR B 60 ARk R AR A 3G

(=) 45 % XALHE 9 ¥ # B B o7 AE 2 487 8

NOIEERAZ IR ANFE2EE2BIRAE T REBEREZAR
R FRR  BRARABN - HRERALE &R S AR R BUR Z R
AR EMMEA | > SHEASEEMANNMBBANERM - BALEULH > WHFL
A BT EEM . BIFUBRFATRE > AT AAFHF TR ASY » HFE L
HMBRXEBRHAMOEETRRE - ANORFE 2 4% 1R F3BAF TRL
ME > BEAMREAGGHRA  AHAAXMCREE R EERA - A LT 5
FARBAER DL RERE A ZRRA - S bt S RXEH RS
2 TR EHERE ST | PHARY o e N BEREBH RADZ N4 FIFAEMH &
Bl AT /KRR » IR R S Ao REH T AL R - AR A LE

measures aimed at the preservation, safeguarding and enhancement of the diversity of cultural
expressions. “Protect” means to adopt such measures. 8. Interculturality- “Interculturality” refers to the
existence and equitable interaction of diverse cultures and the possibility of generating shared cultural
expressions through dialogue and mutual respect.”

55 See Scully, supra note 23, at 1195

5 Thomas Hylland Erikson, Between Universalism and Relativism: A Critique of the UNESCO Concept of
Culture, in CULTURE AND RIGHT 127, 127-45 (Jane K. Cowan, Marie-Benedicte Dembour & Richard A. Wilson
eds. 2001)

STIR#EE > 3£ 41 » 55 179 H ; Shin-yi Peng, International Trade in Cultural Products: UNESCO's
Commitment to Promoting Cultural Diversity and Its Relations with the WTO, 11 INT'L TRADE & BUS. L.REV
218, 218-24 (2008)

* ZIRIEF UM ALIZER > 5540

¥ ZIRIEF UM ALIZE0R > 5540

0 Mira Burri-Nenova, Trade and Culture: Making the WTO Legal Framework Conducive to Cultural
Considerations, 5 MANCHESTER J. INT'L ECON. L.2, 10 (2008) > i£:i8 "B ES | 5% |
Xt “Article 5 — Cultural rights as an enabling environment for cultural diversity, Cultural rights are an integral
part of human rights, which are universal, indivisible and interdependent. The flourishing of creative diversity
requires the full implementation of cultural rights as defined in Article 27 of the Universal Declaration of
Human Rights and in Articles 13 and 15 of the International Covenant on Economic, Social and Cultural Rights.
All persons have therefore the right to express themselves and to create and disseminate their work in the
language of their choice, and particularly in their mother tongue; all persons are entitled to quality education and
training that fully respect their cultural identity; and all persons have the right to participate in the cultural life of
their choice and conduct their own cultural practices, subject to respect for human rights and fundamental
freedoms”
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BANNA T H 8RB T AR AFFMEME M E RRO BRI B E LM
BHAARERBHEANEEN  HHETHEEROHBE TR AEF2 AR
RENQFE - F 13 EOFRA T BRI MEABRBK > aEaxixRAB %
S RBEAFEREEDRELAFAMASZTECTHERNMEERNEZR £ |
B 15 BOME " R CF NN TSN OHH D HREBAERAME PESZ
FRM B EENETIRAALLE B HERERIBHAULEARB AN E & -
R BB FOER > BNNE 2 4% 3 BYMAAAXCREERNEER
RIRE T4% 1 % a %57 A~ A F 235 - S &R RIer A T8 e R ALK
R FFHFELRARECEHE O VHBEENMREROBHRENERLSTREA
MER  FREAARRRAERMA] © AR ARG RAT A Z Y THs » A2
"RAERGHEHREAERLGTRAZER | 0 AHH A FRARREEZRAERME
AL TR LIFHHBERBARGS  HHHBERMAIRE  D2OBELT R

TEGIREE - MIEEHH PR RABRRRE T RERMARBARE  BRAE

ol el B SAE M AN EIRTE 28 )\ B, » JF ¢ “Recognizing the importance of traditional knowledge as a
source of intangible and material wealth, and in particular the knowledge systems of indigenous peoples, and its
positive contribution to sustainable development, as well as the need for its adequate protection and promotion”
02 AR ABSAE M AR S+ =% » [ © “Recognizing that the diversity of cultural expressions,
including traditional cultural expressions, is an important factor that allows individuals and peoples to express
and to share with others their ideas and values”

0 ZBRM R TAELAETE NGRS E+FEE » [F37 ¢ “Taking into account the importance of the vitality of
cultures, including for persons belonging to minorities and indigenous peoples, as manifested in their freedom to
create, disseminate and distribute their traditional cultural expressions and to have access thereto, so as to
benefit them for their own development”

o %ﬁ’iﬁ?ﬂif LERRMEAETES 2 5 - 540

05 AT LR M ANGYEE 7 6REE 1 TESE a 3K ST © “1. Parties shall endeavour to create in their
territory an environment which encourages individuals and social groups: (a) to create, produce, disseminate,
distribute and have access to their own cultural expressions, paying due attention to the special circumstances
and needs of women as well as various social groups, including persons belonging to minorities and indigenous
peoples”

% See Burri, supra note 53, at 1066
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87 B RSB REM NG 7 & » JHSC & “Article 7 — Measures to promote cultural expressions, 1. Parties
shall endeavour to create in their territory an environment which encourages individuals and social groups: (a)
to create, produce, disseminate, distribute and have access to their own cultural expressions, paying due
attention to the special circumstances and needs of women as well as various social groups, including persons
belonging to minorities and indigenous peoples; (b) to have access to diverse cultural expressions from within
their territory as well as from other countries of the world. 2. Parties shall also endeavour to recognize the
important contribution of artists, others involved in the creative process, cultural communities, and
organizations that support their work, and their central role in nurturing the diversity of cultural expressions.”

8 See Burri-Nenova, supra note 60, at 7; See Burri, supra note 53, at 1065

% See Scully, supra note 23, at 1197

70'Sean A. Pager, Beyond Culture vs. Commerce: Decentralizing Cultural Protection to Promote Diversity
through Trade, 31 Nw. J. INT'L L. & Bus. 63, 70 (2011) ; See Burri-Nenova, supra note 60, at 26

" SR RS AYIE 8 & » JFSC ¢ “Article 8 — Measures to protect cultural expressions, 1. Without
prejudice to the provisions of Articles 5 and 6, a Party may determine the existence of special situations where
cultural expressions on its territory are at risk of extinction, under serious threat, or otherwise in need of urgent
safeguarding. 2. Parties may take all appropriate measures to protect and preserve cultural expressions in
situations referred to in paragraph 1 in a manner consistent with the provisions of this Convention. 3. Parties
shall report to the Intergovernmental Committee referred to in Article 23 all measures taken to meet the
exigencies of the situation, and the Committee may make appropriate recommendations.”
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3 Rachael Craufurd Smith, The UNESCO Convention on the Protection and Promotion of Cultural Expressions:
Building a New World Information and Communication Order?, 1 INTERNATIONAL JOURNAL OF
COMMUNICATION 24, 26-28(2007) ; See Burri-Nenova, supra note 60, at 11; See Burri, supra note 53, at 1066
4 See Burri-Nenova, supra note 60, at 22

75 Beatriz Barreiro Carril, Article 20 of the UNESCO convention on cultural diversity: Its use for promoting
respect for cultural diversity, in 6 WTO LAW, CUADERNOS DE DERECHO TRANSNACIONAL 108, 108-20 (2014)
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76 See Burri-Nenova, supra note 60, at 23; See Burri, supra note 53, at 1068

7 See Scully, supra note 23, at 1197

8 A BRI NG EE 25 fREE 1 5 3 21 0 JFSC © “Article 25 — Settlement of disputes, 1. In the event
of a dispute between Parties to this Convention concerning the interpretation or the application of the
Convention, the Parties shall seek a solution by negotiation. 2. If the Parties concerned cannot reach agreement
by negotiation, they may jointly seek the good offices of, or request mediation by, a third party. 3. If good
offices or mediation are not undertaken or if there is no settlement by negotiation, good offices or mediation, a
Party may have recourse to conciliation in accordance with the procedure laid down in the Annex of this
Convention. The Parties shall consider in good faith the proposal made by the Conciliation Commission for the
resolution of the dispute.”

7 Fiona Macmillan, Cultural Diversity, Copyright, and International Trade, in HANDBOOK OF THE ECONOMICS
OF ART AND CULTURE 411, 434 (Ginsburgh, V.A. and Throsby, D. eds. 2014)
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81 TANIA VOON, CULTURAL PRODUCTS AND THE WORLD TRADE ORGANIZATION, CAMBRIDGE UNIVERSITY PRESS
183 (2007) ; Nicola Simpson, Book Review: Blockbusters and Trade Wars: Popular Culture in a Globalized
World, 6 THE INTERNATIONAL JOURNAL ON MEDIA MANAGEMENT 139, 139-40 (2004) ; &= > 5% 41 > 5
71 H  LiYu - 536 » 55493 H ; Pager, supra note 70, at 71

82 See Chiang, supra note 32, at 400-401 ; Sandrine Cahn & Daniel Schimmel, The cultural Exception: Does It
Exist in GATT And GATS Framework? How Does It Affect or Is It Affected by The Agreement of TRIPS?, 15
CARDOZO ARTS & ENT. L.J.281, 282 (1997)

8 See Cahn & Schimmel, supra note 82, at 283

8 Eireann Brooks, Cultural Imperialism Vs. Cultural Protectionism: Hollywood's Response to UNESCO Efforts
to Promote Cultural Diversity, 5 J. INT'L Bus. & L. 112, 120 (2006)

85 Jacques Delacroix. Julien Bornon, Can Protectionism Ever Be Respectable? A Skeptic’s Case for the Cultural
Exception, with Special Reference to French Movies, 6 THE INDEPENDENT REVIEW 353, 353-74(2005)

8 See Delacroix & Bornon, supra note 85, at 363-364

87 Frederick Sco Galt, Life, Death, and Rebirth of the “Cultural Exception” in the Multilateral Trading System:
An Evolutionary Analysis of Cultural Protection and Intervention in the Face of American Pop Culture's
Hegemony, 3 WASH. U. GLOBAL STUD. L. REV. 909, 916-21 (2004)
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88 See Galt, supra note 87, at 920

8 See Brooks, supra note 84, at 123; See Hahn, supra note 29, at 234

% See Brooks, supra note 84, at 113 ; FEREEEF AL ANIZEETRIZEN » See Lee, supra note
37, at 113
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°! European Audiovisual Observatory, Focus — World Film Market Trends, 2003-2017
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92 Mary E. Footer & Christoph Beat Graber, Trade Liberalisation and Cultural Policy, in 3 JOURNAL OF
INTERNATIONAL ECcONOMIC LAW 115, 121(2000); See Bartsch, supra note 16, at 4

%3 Thomas Bishop, France and the Need for Cultural Exception, 29 N.Y.U.J. INT'L LAW & POL.187, 187-88
(1997)
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%4 Rostam J. Neuwirth, The Cultural Industries and the Legacy of Article IV GATT: Rethinking the Regulation
of Culture and Trade in Light of the New WTO Round. Conference: Cultural Traffic: Policy, Culture, and New
Technologies in the European Union and Canada. Cartleton University, November 22-23(2002)

% See Schere, supra note 23, at 564 ; FRIES - 3£ 41 » BE69H

% See Cahn & Schimmel, supra note 82, at 282
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%8 See Cahn & Schimmel, supra note 82, at 287

% See Schere, supra note 23, at 564

1901947 FERIEE SHAEHES 4 Bk ([F 1994 FRIREA ST WES 4 F) - JF3C: “Aricle IV-
Special Provisions relating to Cinematograph Films, If any contracting party establishes or maintains internal
quantitative regulations relating to exposed cinematograph films, such regulations shall take the form of screen
quotas which shall conform to the following requirements: (a) Screen quotas may require the exhibition of
cinematograph films of national origin during a specified minimum proportion of the total screen time actually
utilized, over a specified period of not less than one year, in the commercial exhibition of all films of whatever
origin, and shall be computed on the basis of screen time per theatre per year or the equivalent thereof; (b) With
the exception of screen time reserved for films of national origin under a screen quota, screen time including
that released by administrative action from screen time reserved for films of national origin, shall not be
allocated formally or in effect among sources of supply; (c) Notwithstanding the provisions of sub-paragraph (b)
of this Article, any contracting party may maintain screen quotas conforming to the requirements of sub-
paragraph (a) of this Article which reserve a minimum proportion of screen time for films of a specified origin
other than that of the contracting party imposing such screen quotas; Provided that no such minimum proportion
of screen time shall be increased above the level in effect on April 10, 1947; (d) Screen quotas shall be subject
to negotiation for their limitation, liberalization or elimination.”
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104 GATT 28 20 fE—f&BISNE j I8 » 0 ¢ “Article XX General Exceptions Subject to the requirement that
such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable
discrimination between countries where the same conditions prevail, or a disguised restriction on international
trade, nothing in this Agreement shall be construed to prevent the adoption or enforcement by any contracting
party of measures:(j) essential to the acquisition or distribution of products in general or local short supply;
Provided that any such measures shall be consistent with the principle that all contracting parties are entitled to
an equitable share of the international supply of such products, and that any such measures, which are
inconsistent with the other provisions of the Agreement shall be discontinued as soon as the conditions giving
rise to them have ceased to exist.”

105 Mira Burri, Trade versus Culture: The Policy of Cultural Exception and the World Trade Organization,
PALGRAVE HANDBOOK OF EUROPEAN MEDIA PoOLICY 485 (Caroline Pauwels, Karen Donders, Jan Loisen, eds.,
Palgrave Macmillan 2013)
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107 See Burri-Nenova, supra note 60, at 23
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108 02 GATT 1994 £ 3 &5 2 JH » JFZ: “Article III National Treatment on Internal Taxation and
Regulation, 2. The products of the territory of any contracting party imported into the territory of any other
contracting party shall not be subject, directly or indirectly, to internal taxes or other internal charges of any
kind in excess of those applied, directly or indirectly, to like domestic products. Moreover, no contracting party
shall otherwise apply internal taxes or other internal charges to imported or domestic products in a manner
contrary to the principles set forth in paragraph.”

109 08 GATT 1994 £ 3 {&5E 4 JH » JFZ: “Article III National Treatment on Internal Taxation and
Regulation, 4. The products of the territory of any contracting party imported into the territory of any other
contracting party shall be accorded treatment no less favourable than that accorded to like products of national
origin in respect of all laws, regulations and requirements affecting their internal sale, offering for sale, purchase,
transportation, distribution or use. The provisions of this paragraph shall not prevent the application of
differential internal transportation charges which are based exclusively on the economic operation of the means
of transport and not on the nationality of the product.”
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119 GATT Working Party Report, Border Tax Adjustments, L./3464, adopted 2 December 1970, BISD 18S/97
Daisuke Beppu, When Cultural Value Justifies Protectionism: Interpreting the Language of the GATT to Find a
Limited Cultural Exception to the National Treatment Principle, 29 CARDOZO L. REV. 1765, 1775 (2008)
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113 Shi Jingxia, Factoring Cultural Element into Deciding the Likeness of Cultural Products: A Perspective from
the New Haven School, 20 AsiA PAc.L.REv. 167, 174 (2012)

114 See Beppu, supra note 110, at 1789

115 Natalya Mosunova, Are Non-Trade Values Adequately Protected under GATT Art. XX, 2 Russ. L.J. 101,
101(2014)

"o pikH - WTO HIFEBIEH: R AHBERIAZE(E) 20 - 55 143 H » 201348 [
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GATT % 20 4AT 585 a Z'"A BT » T MEIBHEZ T i - HHBMEET
ZRE B AR FE R AR SRR RARHEE T 5 RS RS - fEsbAT$7
T AR FAFRAEATLE GO BRRAPATF I : (a) AL EEAL R
% o GATT % 20 14 % a REP R ARE N LEE T e d RIRZGE > Xt i
AEIE A LERIRE > TRAE—ARE SHXEBE S EBGELET L&

HEBALSAREA . Fy s FRB L RBEEREEE (US-Gambling) P » F35 55 )
WA NEEE  ARETRBAEAAEFIREMNITAHEOEE > BZREZRAR
e R ZH ARSIt Lot e b B FHEBERZHZE

Bk > 25k i® GATT § 20 15 % a ARAE EFR LB » REFRLA WTO 2
fepl SME 2R - ZABAXAL O N BB EEN - MXibiEd HEZ TXREH -
e Pl $Fm R AL BB RBEREERE /LM %G AEE FmE
Fo R GATT % 20 #5 R 4s X A FE » T4% B4R GATT % 20 f£ % a 2k £k X1t
By BEA A Eeg R0 HAESR -

% =38 WTO Z At yME 2k ¥ R B 45 2 B 14

& WTO & & &4 RAEES 1 & ( Agreement on Antidumping » f§#% AD ) % 2.1 &%
RE > T HAAMEZBES  ZhH—BREERRZE S 0FK - GEAMEE O
BN EXFEES  ARTRHBE T T ALRZBE - AEDA%E bR IAS
WEP % E B IAENEEFERZ T X EANCRZHEF  RBEGEXHRE > w o B
ERDBAEFBEERZ T XENETR » BPTERA " 184Y | - MAAFERNEFE

7 08 GATT 1994 25 20 {26 a X @ [ “Article XX: General Exceptions, subject to the requirement that
such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable
discrimination between countries where the same conditions prevail, or a disguised restriction on international
trade, nothing in this Agreement shall be construed to prevent the adoption or enforcement by any contracting
party of measures: (a) necessary to protect public morals”

S bR E 0 5 116

119 See Mosunova, supra note 115, at 106

120 See Schere, supra note 23, at 573

2 ZESEESE 2.1 & JH3C @ “Article 2 Determination of Dumping, 2.1 For the purpose of this
Agreement, a product is to be considered as being dumped, i.e. introduced into the commerce of another
country at less than its normal value, if the export price of the product exported from one country to another is
less than the comparable price, in the ordinary course of trade, for the like product when destined for
consumption in the exporting country.”
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B2 AREAGERBAEALE T ERAE OB N EXEFEEZLRY - S HMEHF
BLEHGHEMERARF M4 PTHHEZE o B2 HEE SRR o ko
BMRIAL A B LG RRERIAS - RO RBENBEEKLE -

AL SME R AT AR 2 AL E & ALRF R MA 44 B $ 3R a7 LR SRS
TS E T REAE S 2B e B B AT ARG 6 - R L B AR 4A
ILEE GBS ZER - RIBHHTE 2.6 P2 FM» T RAIEARL TR T A
WEmAET RIRAES , RAEAMRIZAESL  THALSTBASHEEZ Z LB A
Al XEBLHEE S AARFERLME  EHELALASZESBEBEMZE
dbog o HEWEAINE T RIBAERL X TR EDBAES - WEHEERRRT 34E
ANERTA"REAESL  ZZE lLmERYT  HEBETZRIH  B&
2ot A B MAniE BBk HEEHNHLIBEE - B
HARMBHHEAFGEZRMEEERBAITRERFBRA - HRMEHH T T2
FIBAE ARG RE PR EH  BEARAFAETRAASFBRANZEM

BE—FHh  EHXCERERAREES  ATADE T HE - AR :
F— ARHUBRZMAHTAMEREORARNEEZTHMAT - &0 RBERRR
g > MATARBAEARABHETHHREIANR - UALR ST - SFEHE
XALE BN B HFENF 2 B F 2R BAAREE H B2 H I RIAS A E -
Fo o HEXLESNEZIFE AR LEL—RETHER > AXLESNEYA
EREBRRZER > B EEXCEEMGF® - F= > HEHAERMBRIENFT
AFXLE BBAARRZENEE T ZABBMXILE SN SABE LR A7 F B 8247
BAESTRINEWMERARRE RS AE S BE - &R > BB SMEKAT
FARH g XL E & ik B AN R - BRI R ERIZ B REA
& % 5| RARS 06 R TR AL 4 - B # o

2R B 111 210

123 FZESHIFESE 2.6 {& » JFSL: “Article 2 Determination of Dumping, 2.6 Throughout this Agreement the
term “like product” (“produit similaire”) shall be interpreted to mean a product which is identical, i.e. alike in all
respects to the product under consideration, or in the absence of such a product, another product which, although
not alike in all respects, has characteristics closely resembling those of the product under consideration.”

124 Lin, Tsai-yu, Exploring the Link between Trade and Cultural Protection In the Context of Anti-Dumping. 42
JOURNAL OF WORLD TRADE 563, 571(2008) ; JUDITH CZAKO, JOHANN HUMAN AND JORGE MIRANDA, A
HANDBOOK ON ANTI-DUMPING INVESTIGATIONS, 12(2003)

125 ARG > 3 1110 55208 B

126 See Lin, supra note 124, at 576
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%938 WTO 2 sxAbf] SM& 2k 82 GATS 2 B 14

AT MMEE HRHE  HHEERESREHIRE . T REZT HEHBE
(General Agreement on Trade in Services, %% GATS) A & 3.5 & B 32 M 2 IR 7% - GATS
A GATT fF ARG A - BENEEZREMMER S L - k) GATS AT E % 2 &ATH -
HBRAXZREVICAHE D BLRAE T —ERIREILRET 5 5 BRI H 5
MAZ S EMEME THRLRENA L HBHIEBERERAMEFREIER - #
PR R maF e b SUALIRB 0 E S R B R - 1R E 1 5% 3 BE b R T M
PRRFE 5 0 O35 BAT E R ZARTIRTS - A2ATIE BURAE S AR B R FE TR SN P
o~ BRPSULIRFSE 454 GATS - HA 243304 » GATS Mgz FTEAEMRD . R
Ry T RARE  zmst o p AT e, T BRA® T BESNKE
FHIMEBEII T A > €8T LEFEEREMME L0 B IR IRF R H EA
RSB P A 4 A AR R o T ' B A H G R AR AR A AR RG] & B
Alf RAEHAMEF R TIHD - GATS £ | HBRAEERAN G BB ERS E 5 2455k
e e AR S E - @ GATS ¥ 8T sefE A EIRLHI M2 7 KX - Brili A GATS
F 14 5P A —RBIIMERRE - ANEA T AP R R EARAFEAME EGHR AT 7]
B oI R PATZHE ML EHEZ @A T X FEHBEMMEHTOREREMH
REE R ARG EAR - RE RS E SRR RG] - () AFRE N LB R R
NEKF AL B2 | 0 THSE o

R2TARERE > 3 1110 55303

128 208 WTO ALE GBI ERI =% 2 B » JF: “Wishing to establish a multilateral framework of
principles and rules for trade in services with a view to the expansion of such trade under conditions of
transparency and progressive liberalization and as a means of promoting the economic growth of all trading
partners and the development of developing countries”

129 BB WTO AL G4BT ESE 1 {585 3 TEEE b K » JE S ¢ ‘services’ includes any service in any sector
except services supplied in the exercise of governmental authority ”

130 Christoph Beat Graber, The New UNESCO Convention on Cultural Diversity: A Counter balance to the
WTO, 9 JOURNAL OF INTERNATIONAL ECONOMIC LAW 553, 555-69 (2006).

BLARRE > 5% 111 » 28 326 E ; Mira Burri, Trade versus Culture in the Digital Environment: An Old
Conlflict in Need of a New Definition (July 1, 2008), 12 JOURNAL OF INTERNATIONAL ECONOMIC LAW 17, 46
(2009); Mira Burri, Trade versus Culture: The Policy of Cultural Exception and the World Trade Organization,
PALGRAVE HANDBOOK OF EUROPEAN MEDIA POLICY 488 (Caroline Pauwels, Karen Donders, Jan Loisen, eds.,
Palgrave Macmillan, 2013); NCCR Trade Regulation Working Paper No. 2012/34(2013)

132 208 GATS 28 14 {& » JF3Z : “Article XIV: General Exceptions, subject to the requirement that such
measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination
between countries where like conditions prevail, or a disguised restriction on trade in services, nothing in this
Agreement shall be construed to prevent the adoption or enforcement by any Member of measures:(a)necessary
to protect public morals or to maintain public order”
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KRR A > Ti#HA GATS % 14 145 a KA XRLBI I » HAFASBHREEZ
GATS % 14 f5AT % > KAV KB EE HHE T ERLE LEA K ERFBZH I
it4%35] GATS % Stk - L B & E 5 W EHNIRE BIRFGAEEH 256 LA AN Eib
WTO & B 7 I BARF it 4 % 2 356133 -

Meit GATS fx B8R » 2248 GATT % 20 f&zxst4am > T bk | £
GATS AT R &AX - 5 ERBHRE N AL > ETHE @A GATS % 14
R a BRI R  MAGHONERRZHE T EENEERERTAETARAFZ
A2 | o AR ZBERA Y - N LIAR GATT # 20 5% a REAAERE
WAEAX LS AL EEGREN > XA AL EZYEREAB TR L A G

SRl MEEFE A LEBERAL SR TR ULBIIIMR S ZHAE -

18 B LR 5] N BB AR AR E TR XALBI S - i GATS AIKIE @ & 7|2 AR H
HRASE R TG B B4 £ MU A & E A8 M X IR I8 B AT R4 23R PTFIA
AREERT > Bibb BB T IRFIRERSE > RAFRBREZEANGTERZIEAN
Ty @ BREERT GATS Fay—#& £ o FAp > BAKERELRKRA LD LT
B AUAFCERABEEMA AR LHARAAN B RZFERM - EEH L &

BB FHAES TR » RIRERE A B 2 45 RS ER P 3 A Z 46 R T F
B WTO €8 »#52 » ABFEARELAEEHAABRENER - A KRE RSP

EIFERAHLERETZER -

B RER M A2 GATS a9k #] L2 48 45 a8 M ey AR ARIEIFI B A XALIB 1 - 12419
FEWBER AR 6 GATT 48#% » GATS 204 F SR AR BMET UER E&&T|F
BEHREANEE 2R AL R A E £

# 738 WTO 2 st /b 9MMsk 2k ¢ TRIPS = B4

mE G AMZE E M AE MW T ( The Agreement on Trade-Related Aspects of
Intellectual Property Rights » f§#% TRIPS ) &9#1 € » 142 B BT RA| & REERIEEZ

133 See Burri, supra note 131, at 50, Cahn & Schimmel, supra note 82, at 303-304 ; T2/ » 3£ 97 » 28 56 H
BOE0ME 0 55 97 0 28 62 H; See Scully, supra note 23, at 1189; Shin-yi Peng, International Trade in Cultural
Products: UNESCO's Commitment to Promoting Cultural Diversity and Its Relations with the WTO, 11 INT'L
TRADE & Bus. L.REV.218,227(2008))

M 9T B2 H

PO FRGEE - B 111 55301 B
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HEREREBEDER  RAVERARE HXEZRF - KRB AT SAor > LB
BT RRVBEARYE Hind fifEgt > RESREFEMERABRBEREZTE
EHRPATHEEMEMZHERER  BEARBRESEE §H 28t 5 ARA HIET 7
A RANEREZLFERITEZHE » AREE B R RBAZEZRE | - MATE
PisR s Bt A - RIEAEH TR LR T HER b AR A B0 2t LAl
ez 4+ BLE TRAFA) R A A 9148 A B FI 34 - UAE AR B2 AR g -

HEMAEAMAGHERRYE hx b o EHENESL EXHEMHEM TR
RN IHEANZY fIEst HAFEMAEM - B BEAENAR > BRTY RSB KR
HEBAFH RGBTSR > AR R EE B A ER S o XL & b B R
WNBARZER A TUREFSEN TR L LT EH wE
ERERME TABEMAMALE X AERZIEE BAH - A5 BB
HEXLERANRORERBHE B2 BEAABZEMRE R T LA a
#% ( World Intellectual Property Organization, f§#% WIPO ) BH#E/K 3% B AT/ E 2 %5 2 84
EMER  ARGERAHENZ LT £ © T XL 5 AR RAR i 6,4 D% 4 2 okt
Z A BERAF 2L B G R, > WIPO &4 &332 Xt » 5] L 1R 4% AL H A%
BMAEMZER  REFRE -

He B AT TRIPS € & B AT 2 A2 2 XL S A2 &1 > 4R & R R a4t
I E S22 XL - MF XL B R ko TRIPS i R 2 LR & 45 € 2 AMEH
T E B FAHAEN - FRAE R4 BB RS UL EREZ KRS B
NFAEIR G TR R LR ZARIE » ERAXILTRE I RA LET GBI E
Ao #ERARBLSTEARX R ET

H2EDRE TRIPS 2 % 13 ESHARFIRBIIMAE » BARRALE : T ¢ 8%
BB AT B RF RIS 2T 0 EAFREREFZEFAHA  ARENRSGEB TS

BTARGEE 111 342 H

138 See Burri, supra note 53, at 1066

139 By 5 WIPO 4duk - https://www.wipo.int/tk/en/folklore/ (fx1&2IE H : 20194£7H7H ) 5 #&.0M% » 5297
5 57-58 5

140 See Macmillan, supra note 79, at 433

G > TRIPS fghiE 2 SULRE — DU S R fg - BAUAS - 55 37 &5 6 > 2015 £ 11 A >
F 156 H

2 EEHL FE 141 0 BB 161 B

143 208 TRIPS ESE 13 & » [ @ “Article 13, Limitations and Exceptions Members shall confine
limitations or exceptions to exclusive rights to certain special cases which do not conflict with a normal
exploitation of the work and do not unreasonably prejudice the legitimate interests of the right holder.”
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AFEAM LR AREEAMSLHENBCRE Heyblth - & " B H3E
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S > B EBERERALERA B REZGER  $I BN LR B R - AH
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FE RS ERREARE  mizd Mg T xAemsh | s o R R IR AR IR
Pl RS - HEEBEBIIZ EREBDERN > EREBRAETERERY -
HEBAMERBAPMAEZ T UL SN  MAEHR - BRIHREBEAAEL - T L
SHM O BMOSEBRZBEY NAZLEEH T 2Lt & T EBRAMAA SR E XL
BUR BRI E F R B RAF AL R

B Bl oR#MAXABA " Lt HAEMET  2EHREZH  EoHE
REEMEANZ" RERREICERSHRBELAY | ZERRE R - T FRERREX
RIS HMENH | RERE AR > EMAGHRZ EF - AHRREEHR
BREREBBATRY: - MANAHEBBRAERE AL 2R 12517 % B AT4R3% X1t
SHMRREZBRERRNZH - B4 REBEET > TELEHENIHE
RHEMRBAEL  WEBTAEFOBRE » ARER B e R ey 2By - B
R A B ER - BEFERACEE R AR B ERER -

Wik £ WIO B+ - $H % 4 45 R % 20 15 A BH ALkl mimegis - &
tofslho B RAFH® ~ Al iE  RAASIH T ~ GATS e & TRIPS Wx » $#HUREBHE
EFRXALHIS o B> £ WTO 353 > XLl g e imiieah g 5 - &
%0 K HABWOBEERSINHE AR ER ARSI 6 R0
R B EBR R » RARZ AT SR GY I » XL g foHradhitamk - 464553
KEXL~ BHea R > BALEBRREL UL RAT » L by B HER £ R

o RERBREHEORR  RELSHRAH LT BREN ULRG £ B4 A R &

8 5 A & & RILeyigfg -
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% %% GATT/ WTO #2 sx fbf7) 948 B & 15

N

£ BRI 1920 FRHABEFHRELTH'Y - gt A" FB RS
( American Cultural invasion ) ' » & B % 4 3k BUAR [ B P9 ALIE 77 37 2 4456 o LARK 2 4%
oo BRBEMN 1989 FHlxd T TRAEBE RIS | Y(Television Without Frontiers
Directive)'¥” » H 3 k32 dy 4 A4 B JE £ B 4F ROB WA R ERZ B B 4k > ¥ RER
M AEZESEEE»Z T BEMBRAIE LS RAERUILZBEN - HHELZEERN
b BRENERABEEV BN ZE T U LRANBRMNZARIEE & - B ER R RF
B E S BER - MERAARE FRERALBRZEZEV AT I AN TUALE
BBV B ERERARMNEDEFIHEIREHIARR - FAKNEY
E¥ZABFEY -

AEBRHEZERBEBE HhE > BOEBR A BT ERCHISE - bREREE
Rz ptem 0 A WTO XA X B2 — - HREFRF TR - £ARIBIFFIZ XA L
BA B HON 1994 F WTO B £ m &3k F) F B RIEIFI 2588 8%" - 2458
£ HREE HBME | P BT LB IMERBIRE » ABN B S L Foh 8
EFRZERRIF i LR RR GRS R EHE - AT N4 1984 F8 KK
EHZE 1996 Fhod AMEE > R 2009 FF ERIBRAE o @AM o BHE
A E R & BRI AL o A7 i B 2 A48 B B RE AT AE AR IR IR IS

144 See Cahn & Schimmel, supra note 82, at 287

145 Carl Erik Heiberg, American Films in China: An Analysis of China's Intellectual Proeprty Record and
Reconsideration of Cultural Trade Exceptions admidst Rampant Piracy, 15 MINN. J. INT'L L. 219, 239 (2006)

146 USTR, 2002 National Trade Estimate Report on Foreign Trade Barriers 127(2002)

147 See Bartsch, supra note 16, at 4

148 Emmanuel Cocq & Patrick Messerlin, French Audio-Visual Policy: Impact and Compatibility with Trade
Negotiations” in CULTURAL DIVERSITY AND INTERNATIONAL ECONOMIC INTEGRATION, THE GLOBAL
GOVERNANCE OF THE AUDIOVISUAL SECTOR, Cheltenham, UK and Northampton, MA, USA: Edward Elgar
Publishing, 21-27(P. Guerrieri, P.L. lapadre and G. Koopman eds. 2004)

149 Judith Beth Prowda, U.S. Dominance in the Marketplace of Culture and the French Cultural Exception, 29
N.Y.U.J.INT'L L. & POL. 193, 195-97 (1996)

150 See Voon, supra note 81, at 25 ;Prowda, supra note 149 at 198; Heiberg, supra note 145, at 238;Cahn &

Schimmel, supra note 82, at 304
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£—18 EHEFT

E$EW1%9#%2%5M%Wzrﬁﬁﬁ%mmﬁ£(Fm@nhmmgam
Foreign Trade Control Law) ; % 52 t5 M2 - & shi 0 HAE T B ABURMKIE N P &
PRI Z a3 T3> T g HEHGEE PRCAMETH TR - KES
BRABAMMHHAB CEOREERETZIRAME w5k B  HEAE H*
B ¥R LFRRELE 2% NBARMBFA 1979 F - B AR KB R 5%
Z ARG KE > RRELF R Ao B R (BREELE ) QBRG]

1979 2 A 23 B £ BA0 B AZRIERAESEWHFEN 1979 54 A 1 B A% N
1982 £ 3 A 31 BRI - mubihah - AR EHE AT & % 2 BUFA IR 1456 AT 32
$ 2 GATT 1947 % 23 fhx $3 - 2RGHEE T RET HaH T | TaoA"™ - m
1982 5 A4 B2 HAREENE A ERSRAEREE > BERBRRAZEER
RUERE - R ERBURMN 1982 £ 9 ARk > A (B4 B g% ) oRE
SR E QT ERE - 2 A B BURD R AR W RIEAH HARKA AP AR - 3 1982
2t FRABALERAFENOESWHR'S 1982 £ 11 A 9 B - AR ERéH
GATT 1947 % 23 tki& 47 - 1983 £ 4 A B AR » BWEF 5 AR FmMa

4156 o

=38 AR AL S8 B F 2k

2B ERB AT EEEOEIANIEE > 8 GATT 1947 % 11 £Y2 L B#E
FRAIHLE R —3k o 3R A 1963 -2 A7 » % BELEAVE & GATT 1947 % 12 /&38R w ey W %

151 Panel Report, Japan-Measures on Imports of Leather, 1/5623 - 315/94, adopted 15 May 1984, at 8

152 Panel Report, Id. at 11

153 Panel Report, Id. at 12

154 Panel Report, Id. at 10

155 Panel Report, Id. at 13

156 Panel Report, Id. at 14

PTGATT 1994 55 11 {5 » BERHIZEEHFR - — AT GBS 2 (F— 2 a2 A St -
PrafEane ~ WA MR Eoh » A1 RO EH S HET AT 58 s Bt b i S s e s B2 IR
fil e =~ FIEAUEAR B TYIERRERA: (—) Folvfy 1EE4R AR B el e H 4 4R 00 7R P i < B B
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WA R > MR ORI F AR EE » AR NS AR FEBUSE
Z A A EER AR N X & e 85 AR E 102
BARA » HIERZGHEZE L > XA S&HEF T - FRATHEL " Dowa R
M, cERNBARE  BEOBRE  BAREHNEREZEAMA  UBAEEARRND
@F - g XA S @mER YL > Dowa ABRGEENERZER T AfwE | - B
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TR - —RERRKBZEL  BATTREAE - Bibs Dowa HE 8 ARBAM
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BHEAEE  HRE AEHFULEY  URIRHEAM - K E/EL Dowa HEHY
AREEREFIRABEEE » RAEEHY Dowa TE¥E 115 whE 1 ¥ B
tFAHLEE o M Dowa E T A B H - HFAREZAE > BEAMBINAGLE -
Bt > B RABUFRBRMEERIGEE » A E D HBFMOKRAR LGB - 55> B AH
¥AFMADR R SHBEE  TERBAENOELR  HABRERFHNBRBNE
B BAeRzR  SHREANFEREF ALK ERB I RENEZHZH

159 Panel Report, Id. at 17
160 panel Report, /d. at 18
161 Panel Report, Id. at 41
162 Panel Report, Id. at 20
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MEZ e 1Y
% =18 KBTI
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EATHR A B GATT QEMAT » 3 & 402 AL SMERITH £ BIR & bt
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¥t o

163 Panel Report, Id. at 21
164 Panel Report, Id. at 43
165 Panel Report, Id. at 42
166 Panel Report, Id. at 44
167 Panel Report, Id. at 59
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REFZEANBHRE L XLl L&HEFNE - MRS FEMS RFME'S -
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F%& B &R a9+ (O’Leary Report ) ¥4 AR WwAdfREH 16 » F— i mAE L TH
B IR A B N T E T AERIAALE A ( Tariff Code 9958 ) » i % — A8 44
A5 T AR RE o % 19 & ( Section 19 of the Income Tax Act ) » BUE v E R ¥%
EIBEHEEFRREOREER 0B > BB LA RN IE R RS Ry 5k
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WEHY o

AKERRA 1993 FH5E£B AR HIR® - Time-Warner #5-F /3 Sport Illustrated
T A A A A0 e R R BR AR 3% o Sport Illustrated #5584 4R " MALER LB |
B UAARRE B 19 Beh X BRIRAEE B YT HAERIAAREAN | 0 B
HAERCE LR T BB EEANERARTY  ERACREA L RO ENEE S
f&r 2 AR #dn % > A7eL Sport Illustrated F) A #7 2R g8 4B N % > 25 @ e K TR
Ep Rl 4% OB BP T A R B AR M E o B T AAERE % 19 & - Sport

168 Chi Carmody, When Cultural Identity Was Not at Issue: Thinking about Canada - Certain Measures
concerning Periodicals, 30 LAW & POL'Y INT'L Bus. 231, 265 (1999)
169 g2 » 3£ 41 » 58 185 H ; See Carmody, supra note 168, at 279-284
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RHM o ATEHRBEFE O ER  ERAXGRAETREE W ERERR
BH LA ERITORS BT URERERIL - £ 1995 F 12 A8 g RBEH

"B H#E ) (Excise Tax Act ) RN hR4EE > UAFIE 1993 53 A 26 A& >
HHE AR L NBEOE 2N FEYMNKT G M o BEE - Sport Illustrated 42 12
A e d Tl - £3k Task Force A EBZMXHMMAE 1993 £ 3 AJK (&8 Sport

Ilustrated # 1993 4 4 A e K HJRE — #A5k3E ) BA 4t

KER 1996 4 3 B EBREB T Fom s RR g 5T | ( Understanding
on Rules and Procedures Governing the Settlement of Disputes » fi#% DSU ) % 4 5% 1 18
T R EFHZFR > Mk 1996 F4 A SHBH K> FF S5 ARE @RF%
RNz ER

EFRRE=ZRFH > oK vL > " MAEAAA AN § (Tariff Code 9958 )
#R GATT 1994 % 11 45 % 1 BMNHERBIZMAE - HR > T B HHE L # 5.1
2k 4 ( Part V.I of the Excise Tax Act ) :2 R GATT 1994 % 3 &% 28R % 4 AR E4FE
BAl > B MR EREBSTRNAZGHEE BT & FER GATT 1994 % 3
S AER RAABER > RG4S GATT 1994 5 314 % STANMRZI AL -

N P AMHZBEBREAR > Tk T MRENAREN  HE
GATT 1994 % 20 14 % d BB E - HR - #4H T G HHE L F S H0H 13
AR EA 7 GATT 1994 % 3 f5 % 2 38 - MA@ AN GATS » 25 R " BHRh
ik F Sy @AA GATT 1994 £ 3%%E 258 - 8" RMRHRE L % 51 8%
A GATT 1994 2 0, % » B# > GATT 1994 § 3 45 5% 4 38 R 18 A 7 heE REREATIC
B8y 7 ¥ & % (Commercial rate) » B B 7 Av & K X b i& & #f ( The Department of

170 Aaron Scow, The Sports Illustrated Canada Controversy: Canada Strikes out in Its Bid to Protect Its
Periodical Industry from U.S. Split-Run Periodicals, 7 MINN. J. GLOBAL TRADE 245, 256 (1998)

71 DSU, Art. 4 “Members affirm their resolve to strengthen and improve the effectiveness of the consultation
procedures employed by Members.”

172 Panel Report, Canada-Certain Measures Concerning Periodicals, WT/DS31/R and Corr.1, at 3.1 (adopted
14 March 1997)
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% 1 BB EIRFZIALC - FARAZFHEAE S W ERBATY » REE T
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SRBENMEAEIHLBA S 2L  ERBERP AT -

A RELEE - AR ARG e (spillover ) RECH AR @ET KRB X HFHA
BAFHEELBIEREIRSENESHH W ERZEAH S EEHZANRA
BEAN LR mE R REZGETEL0 -

X mERERAFHEGATR EME  F 19 GoBAR - AT FHEELE
R M ERBEEE > BEAF/mERBE R A RS A I B 5435 > A7 ABUF
AEBRBEERERASE - Bk > 2 FHERF I ERMET - AR HNWEXR
WHGREZED > BT A RE B9 B ARG ERART N ERBANMHIEEE
B R &S0 > MG A GATT 1994 % 20 45 % d sApI sh2 3546177 -

&% GATT 1994 % 11 "B ERFZ LHIHR > NARARAE T HARER A
HEAN JHRFIZT » HRIEESZEOHTEE L - HEAER GATT 1994 % 11
B Bl AT AR RE ) T MBERIAEN | BRATBRIEEMERATZR
¥ MIEABAREREEAERZ B BRABZFHERTRLETAR " FIEMRE
% 19 & 2 3& #1455 ( enforcement measure ) - H iy it 8 #E4%8 F 2 M4 - BRAES
GATT 1994 % 20 4 % d s 2 5| Sh 455k o

173 Panel Report, Id. at 3.2.

174 14,

175 Panel Report, supra note 172, at 3.3

176 Panel Report, supra note 172, at 3.4

177 Panel Report, supra note 172, at 3.5

178 GATT 1994 25 11 {&EEREIZ TR M » [H3Z  “Article XI, General Elimination of Quantitative
Restrictions, 1. No prohibitions or restrictions other than duties, taxes or other charges, whether made effective
through quotas, import or export licences or other measures, shall be instituted or maintained by any contracting
party on the importation of any product of the territory of any other contracting party or on the exportation or
sale for export of any product destined for the territory of any other contracting party.”

179 Panel Report, supra note 172, at 5.5
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MR T BHRGME  HFRTRE>RBIE » BL X HHRAMWARE -
WRAT S BRI HHEER GATT 1994 8% GATS W2 4ab - BE > " BHR H#
kO RTEHER GATT 1994 £ 34 % 2 AARABRAIZMRE - FEWERER &K
Bt WIO ¢ B N R E £ 0B RS

NEA - B GATT 1994 $2 GATS mE T AR @A » BMER%EEZ - B
e GATT 1994 FTHRANEHR HIES - BR > " EMRHME O ARTHS
GATT 1994 % 3 45 % 2 AT Ao B 3w © B8 0 B SEERNIES

HEATGHATRABAES | c AR EMEHART RBEES | > BAlwERBEUFHN S
FREEEPTRMZ N IbA » R BB B N IE D IR AR Z AR -

BRHHRTHAR T RIBAESL | - @R Y Harrowsmith Country Life '*3 2 ¥ B 64
] o R HMEEMAT AT BRI ERIRERBR TR HM > A ERBZEZI wER
FRAESERIZBR T H GATT 1994 £ 345 F 2BXFBEA BRI HH - Bk > [ aR Ao
SIREEF B N IE IR T FSEA S | o @A GATT 1994 £ 3 4% 2 B2 HAE -
B NETWAR HMIAIFEBERBON AT HES » mASTH IR RS 0B A0
MACGER A S RRAEEe T B ) A Bt 2 JRBEMBHEEMR I HbH
GATT 1994 % 3 #5% 2 A AL - ¥ B S W R E MR Z Wb ARAZ BB W Ik o
FIEH NI o I EREH BRI IRAEETR TR H M 0 2R GATT 1994 % 3 5%
22 EZH -

2% mERSHERBFIRE L3 A4 SEHRIHRAM BRS39S
Bl S HME  EEA GATT 1994 & GATS 248k s A% > T B8 %

O GATT 1994 55 3 555 2 THRUE @ E=0RARIE R B AAEMELER - = - E 44 BE S
A A GBI - T o FRER B0 AR A B AR 7 2 [RIE i P B P B RE R RS R (TR AR 2
BELIBIIAFIEN RS —TARHUE - S5 AR 2 s R A B At AR B - RS “Article
II1, National Treatment on Internal Taxation and Regulation, 2. The products of the territory of any contracting
party imported into the territory of any other contracting party shall not be subject, directly or indirectly, to
internal taxes or other internal charges of any kind in excess of those applied, directly or indirectly, to like
domestic products. Moreover, no contracting party shall otherwise apply internal taxes or other internal charges
to imported or domestic products in a manner contrary to the principles set forth in paragraph 1.”

181 See Carmody, supra note 168, at 291; Scow, supra note 170, at 268

182 See Scow, supra note 170, at 269

13 ISR BN R BRI R A B RS - 480k -
https://web.archive.org/web/20041214194252/http://www.harrowsmithcountrylife.ca/

134 Panel Report, supra note 172, at 5.29

135 Robert Eberschlag, Culture Clash: Canadian Periodical Policies and the World Trade Organization, 26 MAN.
L.J. 65 78 (1998)
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Ry " BBIME | REMHS GATT 1994 5 3 455 SSAX B AR & L3F -
AR AN EARZERER G B LHREERAET EMR LML L A4

HOPRBEMU R HGR  AERRE S - BRI GATT 1994 % 3 &% 218 #&
Ao BRI E N E BN GATT 1994 5 3 455 2 1A 0B A 180 o

o

M ERRARR A o DR RS IR AR AT 69 1 0 SR SRS SLE P9 JF SRR AR S AT R
BT NEHHEEAN I ERREB AR ZRENER o EAAERZ
TIME - TIME Canada'®'#v Maclean'%24k 3 » % B /732 3% Pulp& Paper #v Pulp & Paper
Canada'® » S jmg K3kt ¥ 58 a4 -

Bk EIRMAER A AT B 2% 2 Harrowsmith Country Life 28324 » i o
P B NIRRT Tk ) (canbe ) FI#AAE & » B/ AREADFET 2R
Ry k2 B G ek AEEE s BAFRED sSSP E NS MMEAREESZ
o

EIRMAET A O pIREEA B NIE S IREEA T BERFRTHR  ZHA
H & e ZmERBF T HaE — o M 3B TR 5 ) PR A kSR AR R A B — 18 48 B R 4

Yo BME AT B U SIRERBE NIE D IRMER FRAAE XM o EIRMAER
B T BMRGRE  Ho R BRIESBRE R ALGRRIEERHEE

"% GATT 1994 55 3 55 2 THAUE @ E=0RARIE R B AR ELER » = - (E 44 BE S
AFA&REY BN - JE SR Fraiisuia i B A B AR 2[RI e i Pl B R B TR R - st S S (e 2 I
BN BTN FE AR —TARUE > S A BN R 2 s A A B R - J55 T Article
III, National Treatment on Internal Taxation and Regulation, 2. The products of the territory of any contracting
party imported into the territory of any other contracting party shall not be subject, directly or indirectly, to
internal taxes or other internal charges of any kind in excess of those applied, directly or indirectly, to like
domestic products. Moreover, no contracting party shall otherwise apply internal taxes or other internal charges
to imported or domestic products in a manner contrary to the principles set forth in paragraph 1. |

187 Report of the Appellate Body, Canada-Certain Measures Concerning Periodicals, WT/DS31/AB/R, p.16
(adopted 30 June 1997)

188 Report of the Appellate Body, Canada-Certain Measures Concerning Periodicals, WT/DS31/AB/R, at 17
(adopted 30 June 1997)

139 Report of the Appellate Body, Id. at 20

190 Report of the Appellate Body, Id. at 21

YU TIME (32— 1923 5t =B H AR EsE - 484k  https:/time.com/

12 Maclean f44REBLEEIAENISER M2 HTHIEIESS - FEHREMNEARBUEHTRE « FfT U LEEEEE
4guh  https://www.macleans.ca/

'3 Pulp & Paper {,— {734 FEEILH AR - BUSAREMR 2 BriEsE - 4808 © www.pulpapernews.com/
194 Report of the Appellate Body, Id. at 21
195 Report of the Appellate Body, /d. at 28
196 Report of the Appellate Body, /d. at 29
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% =318 K ZE ¥ b sh4a B F 26

Bk HEERA AN

MERBUALERBE=ZHEL . p3h: "TEHEE - T HEEE AT AKRE
R o AIMEEAR N ERBIRAEAZHE " BHER | £ diwE RBUTH B8
Bh, THEERR RAFET BHEFE  ZHRS AMERERSGERGHER
Zom ABREE  BANENERIFFAA IR RS - v ERALEEI > @
3B PR & 48532 Bh 31 2] ( Publications Distribution Assistance Program - f§4% % PAP ) &
MERBBEREESL > AEBRRIFFSEE P ERS  FEARABFKRIHEETEE
%3t 3] B AR EmE R » @i KE B & FS PAP Fi 7| 246w & K R
SRME S B HIRG O E REE 2 HE

HUFETEROA AN ZFH > TURESRMANH » Bk WEAKEH E
REFEFERAWMERT MERF X" B F Y ZHEERAEANE O 35T
BARE > AERGATT 1994 £ 315 % 4 BRTZ5E - HH > &P LpEmanm
BEBIME » LB MR GATT 1994 % 3145 8 1B H b RATAEZAHREX -

B MERBEH mERMERANER BERE R BHRE | ZFRK
iAo ke T BEARE | - HER GATT 1994 £ 314 %F 4 B R T2 88

197 Report of the Appellate Body, Id. at 30-32

PSR AR SR VG DU ¢ (1) HEEEBHRMEASAEEE i) IMEKEIFTE
FERIPERIRE; (i) {ENIEARMAR - BIRIFIESS; (iv) fENIEARSwE; (v) FEfRRESH; (vi)
EARSAIUEEOR, (vil) fxmBEadilh; (vii) 1% (ix) m{EER

0 H N RS b A R Bt 2 R b % B3 &) (Publications Assistance Program - fifif
PAP) Fr&B)

200 Panel Report, supra note 172, at 5.31

2V GATT 1994 55 3 fiRE5 4 35 » VU ~ (E—4r&Y B A iy A A G4 BN - SR B S & ~ 08 -
WEE -~ i~ ol 0 R ZATAEECHIT TS » MBI AR FIE P T8 » (B0 E s
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B Rz " HEESE R BRER  FFABURATES > SR B GATT 1994
F3GE 4BEMEIRERER - RERHH > WEREHL BRI ERIUF
BEOHAEN RACKAOGBUR R EE T ERABEFHEFTEE
H oo R mERBEBRZARFRE ERRAEDTHRFORI > e REH Y
FEHBTRRAOFN B AT AT WERR LW EALEY ETERRARARLZ
GATT 1994 % 3 #£% 4 AR E Z BT #6202 -

NERIR A 0 e E RERBAE v E REUR 8945 7 T &4 - wE RBUR R BATE 4
S REFBALHF R EIRPTF - UHEHFXEME - AR ERFAREZE mEKR
BRRALRBHRRFILE > BRIFE" wERIMBAEE ) F 22 45 mERBUFT 245
TMERTAETRER B mEARBGTURA A E AR LN ERAE

N4 X 3£ 3] Japan- Trade in Semi-Conductors °3— % F|#r - & % » i E REUFH
M EREFEG " IEERE e ETIERIF L NESF BT KERBH R0 R
ik DHERRA MR BER - BF 0 wE RIBEEF —RBCAR BRI >
NI A e R IR0 R AR BUR B N BUR A A 0 T Ae & R IR S ) R B BURAR
2 GATT 1994 % 3 4% 4 A B ER R ER -

RN E 31 45F 138 FIEF GATT 1994 £ 345 F 4 AREABELE 3 45
% 1 3820 R A KEFECH B N Av B 4 5 AR 3500 R B) AR BUR B3R - A
BHENMEGEERERE  ENEMMEISEGARENERNRGHELRAN

B AR HEDSCR T R 2 &R BRI ML S BT SR » AIRAEREIR - J552: T The
products of the territory of any contracting party imported into the territory of any other contracting party shall
be accorded treatment no less favourable than that accorded to like products of national origin in respect of all
laws, regulations and requirements affecting their internal sale, offering for sale, purchase, transportation,
distribution or use. The provisions of this paragraph shall not prevent the application of differential internal
transportation charges which are based exclusively on the economic operation of the means of transport and not
on the nationality of the product. |

202 Panel Report, supra note 172, at 5.33

203 Japan- Trade in Semi-Conductors, Report of the Panel adopted on 4 May 1988 (L/6309 - 35S/116)

0 GATT 1994 553 {55 1 36 > — ~ BEFEIBIBGEIHIRT - FAth Past i e i s B L1 &b st g &
FRE  EE - R SEES > RAMEMZIES o IITSE AT TR EBE M EEBIZ A
HAETLER » A R Irag AR AR A T A e A BN 2 i © 550 0 T Article TII National Treatment
on Internal Taxation and Regulation 1. The contracting parties recognize that internal taxes and other internal
charges, and laws, regulations and requirements affecting the internal sale, offering for sale, purchase,
transportation, distribution or use of products, and internal quantitative regulations requiring the mixture,
processing or use of products in specified amounts or proportions, should not be applied to imported or
domestic products so as to afford protection to domestic production.
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205 Panel Report, supra note 172, at 5.17

200 GATT 1994 55 3 555 8 JHZE b K/~ (DS HE AR AR 2 ik - ARG A RSE Z Nt s
THFA B A > DLBES U DA B AR v 7 U B i Al - R AR 2 B E » [ T (b) The
provisions of this Article shall not prevent the payment of subsidies exclusively to domestic producers,
including payments to domestic producers derived from the proceeds of internal taxes or charges applied
consistently with the provisions of this Article and subsidies effected through governmental purchases of
domestic products. |

207 Buropean Economic Community - Payments and Subsidies Paid to Processors and Producers of Oilseeds and
Related Animal-Feed Protein, Report of the Panel adopted on 25 January 1990 (L/6627 - 37S/86)

208 panel Report, supra note 172, at 5.41 ZEEH5 | European Economic Community - Payments and Subsidies
Paid to Processors and Producers of Oilseeds and Related Animal-Feed Protein - GATT 1994 25 3 {(:55 8 1§
55 b FE BT R N AR E B SR - R T LA T BRUE N B AR A S MHYROH » JE
Fred T HFY L -

209 Panel Report, supra note 172, at 5.42

210 Panel Report, supra note 172, at 5.43

21 Panel Report, supra note 172, at 5.44
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EP ) s sifo BAr 33 AR TR AR B & X 4F - SUBHAIMT LA e RET ALy gk aE 0 B
BB ERFEHF RGN S HRM

212 Report of the Appellate Body, supra note 188, at 32

213 Report of the Appellate Body, supra note 188, at 32-33

214 Report of the Appellate Body, supra note 188, at 35

215 See Eberschlag, supra note 185, at 88

216 S A 1R ST B Ak https://www.canada.ca/en/canadian-heritage/services/funding/periodical-
fund/business-innovation.html (FfgiEsHH 201947 H 18 H)
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AERERZIBE G AEHAGETR WIO #F3m# a4 g GATT &2
GATS Z Rt R ey-THaM » B BRRF RS FE & > XL E Sfo iR 3 JE4EF A6 & 3]
WBATEAM T TR R BPAE A GATS TAE S A ReyK3E > £ GATT FTIHTRRR
173 RBRFF OB E TREREZERZFR - B9 ERERTE HWHE X
STEBRN BFRERGHAA RS TEHERRAARBERAMY BE BB EAL
R REAMBRENFREEMAEARLERAZBLER  HRFERFASFETZA

23218

v

RE AR mERREBEFN 1992 £ 12 A 17 B> £ EBHEHHE
( North American Free Trade Agreement » f§4% NAFTA ) ¢4 xAbf|sME2k » ARG
HARFER > SR E T4 35 BT R > FUBERR NAFTA ) 2R 27
KREEMLEREH - A—F @ > WwERWEREA WIO ¢ R - A EE )
WhEfLEBHE HHEARE » WTO €W R &35 XALBIsMER - FE L wERY
Wy RRAEEZ G - £ NAFTA 893538 TF » £ 8ERiwE RE NAFTA Fay &% - B
b FBEEE WTO Fpaa#d] » mIE NAFTA X Fumhkhl 2 x 2 RAGE -
& NAFTA 2 xAbflshkar>?0 - A B 42 B AT #7869 USMCA € F » 75 7T #k B Al
ZELE

BH o xXIem BB A EERE 24N B AR T E/e & 1B M@ ( monetary
value ) » BB AR EE# 2 K'H ( the essence of national sovereignty ) 2 45 » M %
yhAR RN B R UL E S E I Eay AR SRMALE R B REHEL
ZHF EEFmAR AR PR AR A " B Ry ik ) (aim-
effect ) 1 % )48 & b 2 F|B7>2 > B GATT 1994 ¥ 3 5B RAFBIGRZ FI BT &54 R
SAEE F2 e X > WTO #A S BA — B - RERAZFS A ELBEHFH @)

217 See Eberschlag, supra note 185,at 84

218 See Eberschlag, supra note 185, at 90

219 NAFTA 28 2106 & ~ 28 2106 &2 MHE | F 28 2107 &

220 See Scow, supra note 170, at 284; Eberschlag, supra note185,, at 92-93

221 Karsie A. Kish, Protectionism to Promote Culture: South Korea and Japan, a Case Study, 22 U. PA. J. INT'LL.
153, 161 (2001)

222 Shi Jingxia, Factoring Cultural Element into Deciding the Likeness of Cultural Products: A Perspective from
the New Haven School, 20 AsiAa PAc. L. REv. 167, 174 (2012) ; Patrick Messerlin. Regulating culture: has
it ’Gone with the Wind’?. Conference Proceedings, Jun 2000, Australian National University, Media and
Publications 287, Productivity Commission, Australia, 290 (2000)

223 See Schere, supra note 23, at 569

224 See Jingxia, supra note 222, at 184
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FEEBFE R K TR E B E WIO 5B ARH » $TREAEMZ
HRER > XL E b Sk WTO 5383k A R F) A2 R B2 o

%= 8 2009 4 b LRI £

%18 E0EE

2007 44 A 10 B » £B £ RKRHE DSU % 4 5+ RBURETHH > A M GATT
1994 % 22 4% > B GATS & 22 #&8% : (1) 2 F e RERKBRAZETEE
FRARBIBRES ST ELBRLOE HHAZRS > A (2) ZFHESRE
St R 2 BR S Y BCAE RFS 0 AN E R A H R A R IR A E R RBERE (&
B BLN RFS ) 64T 35 BB IRR] S AR Z IR 3B 2007 -4 A 16 B4R B HHE R
M RFHIE LR - 2142007 £ 7 A 10 8 - ZBMRIE DSU & 1 5Hf0 5% 4 15
GATT 1994 % 22 4% » Fo GATS % 22 f - MR E FHRBIRABAZ DT » 45
E& o RETEDBZREMAZTIHHMEIAE - 48 (1) 2 FHED R LB RABR
Azen EHAANEREPISHRERTE AR (2) 2 THES AT E DR
SIRFZ B MER R 4 TR GR G - BB N AMEN AR EE SAERT&]RAE
APBREMABHZIER B RBABH T RAAE T F38 - 1z > £E» 2007
£ 10 A 10 B > 4&4% DSU % 6 1% » B K F 3 AR R ARG % S Sk ARt ) a2 > DUk
RE 5 F3% -

ARFFAEZAMMTEAAL (WTO BT ) FTAMZBBZMN (EH - R4 B
Fl s BETFHRS ) - RRARIEELS E 5 RBRF ( Audiovisual and home entertainment » LA
T4 AVHE > #ldo > %% » VCD~DVD % ) ~ k5 A ( il > 855 % ) FoBIIR
KA ZEY (ATHBAFEY ) - DA AF RW/RRZE T PEERY

225 See Carmody, supra note 168, at 304; Scow, supra note 170, at 276

226 Panel Report, China- Measures Affecting Trading Rights and Distribution Services for Certain Publications
and Audiovisual Entertainment Products (China- Audiovisual Services), WT/DS363/R, appealed on 22
September 2009, WT/DS363; WTO Appellate Body Report, China- Audiovisual Services, WT/DS363/AB/R,
adopted on 19 January 2010, WT/DS363/AB/R.

227 Panel Report, Id. at 1.1

228 Panel Report Id. at 1.4

229 Panel Report Id. at 1.6
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BARR B M ~ 45 RA B~ 48 B A SRRF RORFS B EH S0 . 3 R GATT 1994
5 34 R RABRA B L] SEERFIZERFEH - GATS % 16 15T 35 AR A
FIUTHRBRRABRA > RPRAAGHRLES S 146 S24KF 124 (4T/FaR
% 83V 84 e 2 R ) o AT A H B ULBISMERAB B Z 3 0 T RAERK
EEF S5

B BEFTEAGRTZTHGATT 1994 2 B4 > B it BREAGHLTE
2 %EA GATT 1994 » m £ 4% B US — Customs Bond Directive®3 Wy 4E:% » #1 F AT 42 /83%
( arguendo assumption ) - & % » 183% GATT 1994 % 20 455 a T4t ¥ B 4E A L
ANGHREETHE HHAEF — RGP AR EARNIUBRXEEHHHELTHE
GATT 1994 % 20 14 % a R4 T4 > 2 45645 X 24 > RI@ &3 GATT 1994 # 20 45
S aRREHFABEINEARZRTEAAGRTETHE HHAHES -

b

5.2 f&5 & GATT 1994 % 20 4% % a 2k > B ik 2 o

230 Panel Report Id. at 2.1-2 » HSCHAEEINSE HREE > WTO DS363 Z2RH A PR H ki ke &5
B GERANC SR 2 W7E - fesTBE kB R SRA R A RS AH e E DS s
BARAE RO 0 2012 2 ElEE

PUEE 83 B RIS 0 1 3 FAEREHAN T EIRAZ T RRIE SRR B R v - ()L 0
BIARFEMEL - EMIARGE » sREGREUS B 2RI NSRS RS I Ry 15 BGER A H CIRERI SR
HORFESE - H 5P - SNEFE DR ERSOK » (RN O mavesEs - 55 (b - HNeEPE
B3 > PEAERFR - I NERE SRR U S RS AIRNE S - BR2EETER
SETLR PSS IR - HARA B R T LA PR SE B P i (AR o Ry inais —HUBERR e FIBg insd
SfERTRIEN: - REIAERIERY - PEREERIEEE SN R MEARZ R (HEHREEFERE)
FFRENEHTARYE  ECFRE=HETARE  FEFRE-AETARE  WRHTEE S
HY A RS PRI BUBZE LR © Z5(0)E - PREIFRIEMEY » [EEIEHAN - FhERZE D B N e & R 2E
5 MER RN o PR SERARIR DU R 4G T VBRI MY E 501 - BIE AR —4EE - SN&E(L
DEIEHIEERTERAE TR 2 E S - BIIARWEEE - SNEGZHREE B RS T o2
HoME - FB(DE: - FRIREREWR - AR EFEN - frAEFR R RSER#G T H S » JERE
R EREN AT R e EEENER - AR EEGE NIV E R - TIE/N
HHFEEIEFE ARG -

P2 84 B ()R MEIEERY . PEIRTEMAR = FNEUHE S EaEftEl - ERF - PEHE
P TR A A 3 R A NERIS SR A > S A WTO R ERVEESEE » (£ B2 3R 48+ N IR
HEVIGREZEERMHE 2A FrylrE HENS & Z b 35 #E LU DRI ZE M FEER ) - (B2 - BERERERR
SR FEIE NECE &) - FREECHSIR B RHRIG TP AR GATS TH T HYEAG R BGERMENT - 55(b)
E% 0 BANESMEISERE A ~ EFEEEA WTO s ERVEESEES TH S EME - PEIERMER
FEERERIF DT EIE AR AT E R R )T =46 T - PRy - S SRR R SR E Ry BRI B B
HY > AR e - rEERGRIE - HEA E SRS MR A\ FREESTFrA B WTO AH—E0HY
BRI CRESK > uBlECIFFE] ~ TBT F1 SPS HRANEK » (HRESIHG A # LA (R E AR DAE A B
ARABESK » TIRDFE TSR - |

33 WTO Appellate Body Report, United States — Customs Bond Directive for Merchandise Subject to Anti-
dumping/Countervailing Duties (US- Customs Bond Directive), WTO Doc. WT/DS345/AB/R, adopted 1

August 2008
234 Panel Report, supra note 226, at 7.745
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MR P EAGREE S S5 h@mns o AR ERIBAH - FARRS
& SHRIBRH > HEAESPRRKBRAZEY A F KB WM 2A1 & 2B Aoz
AB - BmRA - AMMEEHE  RRRRBASERRSTELERNE S et
wx Gh> o

NAESRREAQSE LY 51 2Bl Sk T AVEBENGFELE | 2
ASHRHH - haRs ALY LGP HBRLE  EHAERBALERAML
ALESR " AL¥E  WREY - BREIA N ARES 83(d) & F 83(d) &KF—
e 5.1 {54F PRAAZL T PRENFAELY 954 Bt \amnsT
g S 83(d) BB — Qi T PERENAA 0K | QA ERE LD R
OAEVEBENRIYTIIEEELEDE VIO REELE SN ELELEABLLT L
F239

KA RIEE ST T ARBME 2 B4 - AE S KA ERREFALES
(WTO #5 ) sd H XEZE Hay A GHERT s AT RT - PEAERB#ERAE T H
BN OEEREHHN h@Rs T RRE BT BRSNS EEH LS
MZEK  ARBERABETEHUR(WIO HE ) FXEELT G HRPHM 2 Bl
WERE 51 GZNBERAA  PRETHHHZEE  FEPRTRLT T HRH
Hoy o MR (arise ) RRAAA - FEFAXFARR (WTO #HE ) 67 XEH K
HeotE Al PR S ERST T RENAA ST S

B MR PEEH TR G AR RERTBUER > RBURERE - a
Hxdas  MAZFTRXMREEH - REF 5.1 - FHMAEED R 0 BHaEA
BOLARE AR T B HRRME o RARKREEED LB 0 BHIHEFT - RIE

P S R TIEMEFEPEILIFTE (WTO 1 ) AYT=UEHE ZHTRERIEYER T » HEEZR SR
SRR S R R DMEAEIALR 3 £ - (EFTA1E B SEI9A R B 2 BB H T
EITEEYINIE S B 2A FRYRIEASE E SBEETEIEHE SN EYIRRIL - I S E RO
S CTEYIRIRER] - BRATALEY) - HEIRIE GATT1994 55 3 ik » FilEH 5 4 FEVRE © 18
BUNSHE ~ FFEaiHE - EE - i - Fopsi T - R E R RS POTH > S TEIRAE -
HRSE 2B Ay EY) - TP EIEAREZ I (P Frd i 220 HURA R4 T SR T YIRS - rhEIESE
AN T T SR E T R VI AR

236 Panel Report, supra note 226, at 7.248

237 Panel Report, supra note 226, at 7.249

238 Panel Report, supra note 226, at 7.250

239 Panel Report, supra note 226, at 7.251

240 Panel Report, supra note 226, at 7.253

241 Panel Report, supra note 226, at 7.254

242 Panel Report, supra note 226, at 7.255

243 Panel Report, supra note 226, at 7.257
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TAENRRE R 84(b) R > FPRAFEAES (WTO W ) BRZEOFTRAE - A
RS RGO BT T W L a2 o

NEETR  AFS(WTO #HE ) FXXT » PEZE 5R BT AR KR
ETRMEFFEERZER D THZOETHIMA - [ a—FRA > #HHKIIA
M 2A 2K A ESS WTO a5 > FPEZMHE H# > 8 FRME
A RER WIO HhRZRHTF 4 » FHKRIIAKM 2A 2B RO E HHEZTH
Bo¥E BERLTYEEN AL EZH TR L E HHM -

M P BEAGREEE 52 4% s S2 152 B 0 vk T A EME
AN BSERTREZMAMBMAM - R st T HRAASA. ook G RAET
B EREMaGIBRBEAFLE 2 E4 FAMANRLE  OGETYERENAAR
¥ eni PRAKFELE D THXBELE N TEREAIHERLE(RE T HEMR2
SEXMAN) BAREBATRIOETHRFEN o EH 2 AEMEE™ - @
WA PR ITAENEIRE F 84(b)BRILE 52 (A AR R o LR B A K H AR ¢ AT
FRERACERAFHERATXEAFEHM - BHRAESIRCELL HHD DL T A
BRBEALTFTRLCENFBP s Bt » P BT /E/ @R EF 84b)fk - " BIn#H s
Be¥EfEA EHEE WIO REWBELET LT E HHOMA | IR E
O BBELES - Aob - h@mnh o F 52 t45RESE 51 % PRI/ adRs
% BAb) MR —R » B S2 M R EAAEBATBEFTEAE (WTO #HhE ) sy F KT
Z B HRHME - Hib PERAEWTO M EG T XA TATELE HAHH > L E HABMS
BRIF S2 5 KT

SE s PRRMBESCESEH > KB EAARET S EE AN
Z BEMM s FRARBBRGEEBERF; T ARPRRABRAZEYE S Tk M
FEANGHREESL SHA TR ARES 83 R 84 BBRAE HHZ RZHR K> -

244 Panel Report, supra note 226, at 7.271

245 Panel Report, supra note 226, at 7.277

246 Panel Report, supra note 226, at 7.279

W 52 % TIRAREESAREI  HINATAMNEE AR B - BIEARLE PR E EGEE MY MEE
NHIRZE - T2 ST B T HAME T4 TAE P RIRY R EATRTE -

248 Panel Report, supra note 226, at 7.285

24 Panel Report, supra note 226, at 7.292

250 Panel Report, supra note 226, at 7.298

251 Panel Report, supra note 226, at 7.299

22 WTO Appellate Body Report, China- Audiovisual Services, WT/DS363/AB/R, adopted on 19 January 2010,
WT/DS363/AB/R, Id. at 6
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B4t ER IR R A 2 E % A% kR (unfinished audiovisual products ) 2
A L3 PRERTAAGREES 124 F 514 ARAFTAIE P aRkE

% 83(d) ~ 84(a)fu B4(b)&ey E A - EBANRME 5 - AR > SHEERIRABA
ZERRYEAR GBI GRIBERG N R > ZFAMERIEEGAT RAK
AR Efodi b AN B A IRFs > MIEGH™ BARE Z 2k BEARRABRA
2 EH IR A EMT/E 2 W (the content of a film, that is, the artistic work ) 2°° » {4
B— 25 ZMmBmam  LEBIHEBAEATOERGMEL  HETENEITHMG
HNE EAGAEEWMEB/MED - R - EHRBBERE - PRAEFTEEY " IE |

fol G 2MWES > ARNEfH G RABMIERHFMG  BRNETURALE
HEEEY > AR REHEREDNY > mEXBRANZHELE S > ERA FED
"rE R 0B AR M ERKME T N a2 GRS YRETHEERPEA
GREETHEME HAEZ AR -

AN E L Abfp) S48 B F 2k

( — ) GATT 1994 % 20 & % a k2 i et

PRI ST AFHE RERABAZENAT T RARMZIS RRZINE
EEHEOHREBARTRAARHREETSE S.1 SR ex T HR4# , » TUBE
WTO &z 8 KATAE G 5 MR AIHE - B LT Atk GATT 1994 % 20 f5 5 a k> %4k
£EE2 —ROBISPEEL > WETHFHEFES (WTO B ) TXEH -

PRAT  AMXILELE O EREINEZE SR ER e TR E
FAMGE PR ALES - PERIAEL 0 LA GBS R AN T T R & o @
ANBREABANREDE  HEOBEAZILE S BA QS REALBER - T

233 WTO Appellate Body Report, Id. at 15

234 WTO Appellate Body Report, Id. at 17

235 WTO Appellate Body Report, Id. at 57

236 WTO Appellate Body Report, Id. at 173

27 WTO Appellate Body Report, Id. at 195

28 GATT 1994 28 20 fi—ABISNE a 7k - T L& IR 2 Bt - ¥HEEIRG T 2 A E S4B R R ST
A EHE - BORE IR SR S fifgﬁﬁ%ﬂ TERERIHE T AWhE NG ARRE K fH R4 &YE BRAL
BT NYIFET: (—)4EE AT -

259 Panel Report, supra note 226, at 7.708
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fe g iy B4 A 09 R IRAT AR AR R0 AR Y Bl bR R - Stk
BRI RN EE ERFE RN LE " %ey | (necessary ) ¢! s B+ H
WA MELNLBEHRARARRNEZHREAZ  TAHREGTRR N foitE £ R
AERE N AR 227 BB UL A S B R TR @ B A8 TRoR] - B Bb gt 3 ubaE
A FAT R IR A O A 6y 1 96 3 9 S8 (arbitrary ) - TS HE 20 HRATSS 0 Bk
HEPBAGREEZFE S Pl " WIO #HE |, » &4 (WTO #E ) RE3M
204 BE ST AARMNEE D B2 A TR E HRMEEE (WTO B )
(&4 GATT 1994) - HRARERNRHZEE > Bt ¥EAHEKRRSES GATT
1994 % 20 &4 % X B 2R B 42 a4 56200 -

AR#MAE TRAUASHASRED B ARATREDHGE H# - L4HE
B Bi g o N RE R £ B0 JEB GATT 1994 % 20 #4 % a 2k
Frisey T B | IR T BB R RS E ey A B H BRI Y 5 RS R R 267
A ABRA GATT 1994 £ 20 455 a RAFTBEAGREEXI M MAhRA—ERZ
o B A %A(wmmmcmmn>ﬁ%’$$&%%%$i%20%%@@% P B fo
N E oy AR

NBBEAR o d GATT 1994 5 20 f5 5 a 2k » LB B LB B AT BN E 20 1%
BB BIMEN > BEEZBIERTHEH 20 5T 5 X2 MELAT AL
1R F 20 4529 o

B PEREULERZIIAR s AR ML SHEMTT X EF5AF 8 K
RAE TR XA E & OO REXALE AR » TR R FRSA R IFITAHIRE

@ mm

260 Panel Report, supra note 226, at7.711

261 Panel Report, supra note 226, at 7.715

262 Panel Report, supra note 226, at 7.816

263 Panel Report, supra note 226, at 7.716

264 Panel Report, supra note 226, at 7.735

265 Panel Report, supra note 226, at 7.736

266 Panel Report, supra note 226, at 7.717

267 Panel Report, supra note 226, at 7.718

268 Panel Report, supra note 226, at 7.739

269 Panel Report, supra note 226, at 7.746

270 Panel Report, supra note 226, at 7.758

T ALSRMEES » 8 8 R U BIR © RIE—MATRES  E B AT AR EFIE g haRE T B
] HUaB’J%@%H&fﬁB’J?E b FEERR CERANERERNSARNE - AIER S EFEN MR IER] -
PURSAER it IssaReiitt: - INRBEMSHEAER Y - BEBNES - AEE A—RAYrEimn
TOME L ° JFSZ ¢ “Article 8 — Cultural goods and services: commodities of a unique kind In the face of
present-day economic and technological change, opening up vast prospects for creation and innovation,
particular attention must be paid to the diversity of the supply of creative work, to due recognition of the rights
of authors and artists and to the specificity of cultural goods and services which, as vectors of identity, values

57 DOI:10.6814/NCCU201900821



AR e R AR ETR RIE T ALEHEELNY 2045 F 2BTPZRE TR
E(WIOHE ) » RATEAANGHREZETHREIMAZY > EAER " b H ki
N MRHE B (WIO HRE ) RYBEAGHREL TN EL RAETHE T XILE S |
MR E - MFAFZRZBMTRE > FPRRFEI " b SHRBEAH ) 25U
B F— > XML EHMT T2 kM RAM > B MEBZ ERME R
BT XAESAAMAY F 2045 2F 0 T S HIEAL | RIFEA T BE S AE A
EHZARET . BBETREBAZERL  BRAKRE " FMARNARFHMRT
( Dispute Settlement Understanding » f§4% DSU ) % 3.2 427 » DSB X #HE AR H A > F
I BARAE W TR XA R AR T XL S HRBELAY  ZNERTF EAA
FEF RN ARBLEEAXETRFRAREMN T B SHEEAY | 2 X5k BRHE
Flades  AZFANEZEEHEZMA mRATRHCEMBEAZ" EH#  AFTH
B U R i 0 MR AR e RIS ek - MR B ARAI B EZ R
HExL stz hn MatBARAFLERL  EREg YR AR
PP RREAHAAA A " ST  cEPRIEEET T LSRR ET
HEBERYBAANGHTEZMAE GRS YEARA T ML HMEE T WA

and meaning, must not be treated as mere commodities or consumer goods.” 2K JE 44 hf :
https:/reurl.cc/L42XX (2 ERIHET - 201947 H 12 H)

2 RRIEER o S P B SRS 2R AR AR S LB B B (REUAIES 112 B BURREERRE
BUPEAC AR SR B AT FT 0 » 55 19-20 H > 2011 4F

P AEBRIENGY BB BUEARCIATRR G ¢ ISR RSN - — - @ETTERGE
ftFIfEE BB IT ALY R H A& & T HA BT PR RIS - INIL - AR NSRBI HE Ry
HERLT - () @TTEREBEA NGB B VMR E SR » (2) @R Eit
H BT HAN PR BORIEH A BUPEZR R E S EEIA AL HRAAE - — « ARLIRMEMREA
TR R S8 G 4 T A HL R G TR HA PR&y TRV RERIRIZR S - RS ¢ “Article 20 — Relationship to
other treaties: mutual supportiveness, complementarity and non-subordination 1. Parties recognize that they
shall perform in good faith their obligations under this Convention and all other treaties to which they are parties.
Accordingly, without subordinating this Convention to any other treaty, (a) they shall foster mutual
supportiveness between this Convention and the other treaties to which they are parties; and (b) when
interpreting and applying the other treaties to which they are parties or when entering into other international
obligations, Parties shall take into account the relevant provisions of this Convention. 2. Nothing in this
Convention shall be interpreted as modifying rights and obligations of the Parties under any other treaties to
which they are parties. ” ZJE4EHE © https:/reurl.cc/ WRbqO (Eg1&ERIHEH : 2019 F7 H 12 H)

274 Panel Report, supra note 226, at 5.13

T Pl AR ERR PR AR » 5 3.2 ik 0 WTO 2 RImf il It B 8 5 ie e e ME R AT ORI
M EERNER - GEEGELILHIE SRS E T 2 AR - WRBIEEZ REES - &
THPEIE ZMUE © DSB Z i KR - MR EFTRUE RIS - (BRI © Bl
5)

276 Panel Report, supra note 226, at 5.61

277 Panel Report, supra note 226, at 5.28

278 Panel Report, supra note 226, footnote at 538
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BB AT B 20 Rt X B4 o 3bdk& US — Gambling £ T N fidsk 2K
L HIEEBAERB F R RREEEZAERE KM R GRIFERFZ R
Mg BRANA G XL s BEMEH S BERER A - AR ANBTRARTA
HeZo L8486 RAEDAEMEBOEA > BRI MENILEEZ
raBiHeey BA L T BM | o f Korea — Various Measures on Beef' & ¥ » L3f#t%
FRrE s, TR JBRERDT RT D 0 mABBEER - 2R FEE
SJBRE R AT BN 20 4R AT AR % B2 o e US — Gambling & ¥ » %445

"w® o FEEEZHEHTREALRYBRZER  RAZHEEHNBEEH
FORAIMEEHAERNBRES - kg NaRMERR B2 AR - B P B BT
HFHEOZAAMESEITRNEES  BEFHMIATBER&NELERZE BRI
FeRaleotf > Rob > SAZELEORS EAFELEMZIEH4 -

MBI A BYRAAGREZXARER BRI EFHE - §FRA&4E GATT 1994
F201F akz T 2% B4, EHit, BAE-FES GATT 1994 % 20 45775
ZHH R ERRETRFENERTEAGHE T2 ARR » £k GATT 1994 %
20 15 5% a Bz ppre 3R

T EARYE GATT 1994 % 20 455 a 3R ¥ b an)AE &R E 3R o ERmaEn
BHoRERFRDEL o EHOHERTENTR T HRAMM  RE - TRIRUR
PR AT RS RMZE HEERBEAAETHOZRBY > ERATAMALA

27 United States — Measures Affecting the Cross-Border Supply of Gambling and Betting Services, Panel
Report, United States — Measures Affecting the Cross-Border Supply of Gambling and Betting Services,
WT/DS285/R, adopted 20 April 2005, as modified by Appellate Body Report, WT/DS285/AB/R, DSR
2005:XII, 5797, Appellate Body Report, United States — Measures Affecting the Cross-Border Supply of
Gambling and Betting Services, WT/DS285/AB/R, adopted 20 April 2005, DSR 2005:XI1, 5663, and Corr.1

280 panel Report, supra note 226, at 7.759

281 Korea-Measures Affecting Imports of Fresh, Chilled and Frozen Beef, Panel Report, Korea — Measures
Affecting Imports of Fresh, Chilled and Frozen Beef, WT/DS161/R, WT/DS169/R, adopted 10 January 2001, as
modified by Appellate Body Report WT/DS161/AB/R, WT/DS169/AB/R, DSR 2001:1, 59, Appellate Body
Report, Korea — Measures Affecting Imports of Fresh, Chilled and Frozen Beef, WT/DS161/AB/R,
WT/DS169/AB/R, adopted 10 January 2001, DSR 2001:1, 5

282 Panel Report, supra note 226, at 7.782

283 Panel Report, supra note 226, at 7.787

284 Panel Report, supra note 226, at 7.887

285 Panel Report, supra note 226, at 7.911

286 Panel Report, supra note 226, at 7.912

287 Panel Report, supra note 226, at 7.914

288 WTO Appellate Body Report, supra note 252, at 211
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FHRUAREETHZHARMEZARRE X a4 : (DZEEHTRAAERBR
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354 Canada—United States Free Trade Agreement, Can.-U.S., art. 2012, Jan.2, 1998.

Article 2005: Cultural Industries

1. Cultural industries are exempt from the provisions of this Agreement, except as specifically

provided in Article 401 (Tariff Elimination), paragraph 4 of Article 1607 (divestiture of an indirect acquisition)

and Articles 2006 and 2007 of this Chapter.

2. Notwithstanding any other provision of this Agreement, a Party may take measures of equivalent commercial

effect in response to actions that would have been inconsistent with this Agreement but for paragraph 1.

355 Article 401: Tariff Elimination

1. Neither Party shall increase any existing customs duty, or introduce any customs duty, on goods originating

in the territory of the other Party, except as otherwise provided in this Agreement. ELANEIE 7 ERAINE » 35S

18 CUSFTA £ 401 % -

36 1RE 0 51353 0 H10H

357 Article 1607: Existing Legislation

4. In the event that Canada requires the divestiture of a business enterprise located in Canada in a cultural

industry pursuant to its review of an indirect acquisition of such business enterprise by an investor of the United
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States of America, Canada shall offer to purchase the business enterprise from the investor of the United States
of America at fair open market value, as determined by an independent, impartial assessment.

358 Article 2006: Retransmission Rights

1. Each Party's copyright law shall provide a copyright holder of the other Party with a right of equitable and
non-discriminatory remuneration for any retransmission to the public of the copyright holder's program where
the original transmission of the program is carried in distant signals intended for free, over-the-air reception by
the general public. Each Party may determine the conditions under which the right shall be exercised. For
Canada, the date on which a remuneration system shall be in place, and from which remuneration shall accrue,
shall be twelve months after the amendment of Canada's Copyright Act implementing Canada's obligations
under this paragraph, and in any case no later than January 1, 1990. EAZIE > sFAAN R » 55208 CUSFTA
25 2006 f¢& -

359 Article 2007: Print-in-Canada Requirement

Canada shall repeal section 19(5)(a)(i)(A) and (B) and section 19(5)(a)(ii)(A) and (B) of the Income Tax Act,
which define a Canadian issue of a newspaper or a periodical for purposes of deduction from income of
expenses of a taxpayer for advertising space, as one that is printed or typeset in Canada.

360 Article 2012: Definitions For purposes of this Chapter: cultural industry means an enterprise engaged in any
of the following activities:

a) the publication, distribution, or sale of books, magazines, periodicals, or newspapers in print or machine
readable form but not including the sole activity of printing or typesetting any of the foregoing,

b) the production, distribution, sale or exhibition of film or video recordings,

c) the production, distribution, sale or exhibition of audio or video music recordings,

d) the publication, distribution, or sale of music in print or machine readable form, or
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e) radio communication in which the transmissions are intended for direct reception by the general public, and
all radio, television and cable television broadcasting undertakings and all satellite programming and broadcast
network services;

361 Cultural Products and the World Trade Organization, Tania Voon, CULTURAL PRODUCTS AND THE WORLD
TRADE ORGANIZATION, Cambridge University Press, 2007, U of Melbourne Legal Studies Research Paper No.
342,31

362 Liz Schere, supra note 23, at 581

363 See Mulcahy, supra note 353 at 270

364 Christopher M. Bruner, Culture, Sovereignty, and Hollywood: UNESCO and the Future of Trade in Cultural
Products, 40 N.Y.U. J. INT’L & POL.351, 368 (2008); See Mulcahy, supra note 353 at 270; See Schere, Id. at
581

365 Sandrine Cahn; Daniel Schimmel, The Cultural Exception: Does It Exist in Gatt and Gats Frameworks - How
Does It Affect or is It Affected by the Agreement on Trips, 15 CARDOZO ARTS & ENT. L.J. 281, 309 (1997)

366 See Cahn & Schimmel, supra note 365 at 309

367 See Schere, supra note 362 at 581

368 See Schere, supra note 362 at 581
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369 See Schere, supra note 362 at 581

370 See Mulcahy, supra note 353 at 270

37! See Voon, supra note 361 at 31

7 e 0 BB FTA BRES T RERAR B IS A IS LBII MR ZE - TAERHTE - ERAT#E R SER S
2016 F25 6 HH » 55 48 H ; See Mulcahy, supra note 353 at 269

373 Article 2005: GATT Dispute Settlement

1. Subject to paragraphs 2, 3 and 4, disputes regarding any matter arising under both this Agreement and the
General Agreement on Tariffs and Trade, any agreement negotiated thereunder, or any successor agreement
(GATT), may be settled in either forum at the discretion of the complaining Party.

374 Article 2008: Request for an Arbitral Panel

1. If the Commission has convened pursuant to Article 2007(4), and the matter has not been resolved within:
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( Multipoint Distribution Systems ) - % 4 &4 -~ & % # /7 B K 4 1% ( National
Treatment ) & /& 47 % % ( Performance Requirements ) ZA%% » &4 " & A4 TH
SEMELAGL SRR TERTREG B FIERA BITE - RIFNBIR ( Secretaria de
Genbernacion ) A 5 — B E c BRARILERH - FHEEH B LEAXNE BT
BRAFE - FEEFTERYEBZRERE T E > REFALALT BRI A
EEEL ) T ARBEFRNETREEL > IRAEET K545 BEEER
B FEZREOFTZFH - wRAEZ BT NS > BEKEOTRIMEENEGE T

(a) 30 days thereafter,

(b) 30 days after the Commission has convened in respect of the matter most recently referred to it, where
proceedings have been consolidated pursuant to Article 2007(6), or

(c) such other period as the consulting Parties may agree,

any consulting Party may request in writing the establishment of an arbitral panel. The requesting Party shall
deliver the request to the other Parties and to its Section of the Secretariat.

2. On delivery of the request, the Commission shall establish an arbitral panel.

3. A third Party that considers it has a substantial interest in the matter shall be entitled to join as a complaining
Party on delivery of written notice of its intention to participate to the disputing Parties and its Section of the
Secretariat. The notice shall be delivered at the earliest possible time, and in any event no later than seven days
after the date of delivery of a request by a

Party for the establishment of a panel.

4. If a third Party does not join as a complaining Party in accordance with paragraph 3, it normally

shall refrain thereafter from initiating or continuing:

(a) a dispute settlement procedure under this Agreement, or

(b) a dispute settlement proceeding in the GATT on grounds that are substantially equivalent to those available
to that Party under this Agreement,

regarding the same matter in the absence of a significant change in economic or commercial circumstances.

5. Unless otherwise agreed by the disputing Parties, the panel shall be established and perform its functions in a
manner consistent with the provisions of this Chapter.

375 Annex I: Reservations for Existing Measures and Liberalization Commitments, Schedule of Mexico, at I-M-
11
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376 Annex I, Id. at I-M-13

377 Annex I, Id. at I-M-16

378 Annex II: Reservations for Future Measures, Schedule of the United States

379 14

380 Heather Grab, Free Trade and Cultural Industry: Finding a Way to Sleep in the Same Bed, 45 ALTA. L. REV.
421, 429(2007)

381 See Cahn & Schimmel, supra note 365 at 309
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382 See Cahn & Schimmel, supra note 365 at 309

383 Stanleigh E. Palka, Canada's Cultural Industries, the United States, and Trade Law: Tension, Conflict, and
Possibilities, 10 WINDSOR REV. LEGAL & SoOC. ISSUES 105, 141 (2000) ; See Mulcahy, supra note 353 at 270
384 See Palka, /d. at 141

385 See Palka, Id. at 140

386 See Palka, Id. at 140

387 See Palka, Id. at 140

388 T > 31372 SE 48 H
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389 "HEREE 5 31 Error! Bookmark not defined. > 55 81 B

390 EU-CARIFORUM Economic Partnership Agreement -Preamble: “CONSIDERING the need to promote and
expedite the economic, cultural and social development of the CARIFORUM States, with a view to contributing
to peace and security and to promoting a stable and democratic political environment;”

391 EU-CARIFORUM Economic Partnership Agreement -Article 73 Maintenance of standards

392 EU-CARIFORUM Economic Partnership Agreement -Article 121 Cooperation

393 Annex IV A- List of Commitments on Commercial Presence (Referred to in Article 69)-EC Party: 15.
Recreational, Cultural and Sporting Services (Other Than Audiovisual Services); Annex IV B- List of
Commitments on Cross-Border Supply Of Services (Referred to in Article 78)-EC Party: 10. Recreational,
Cultural And Sporting Services (Other Than Audiovisual Services)

394 Protocol III on Cultural Cooperation

395 Protocol I1I on Cultural Cooperation- Article 1: Scope, objectives and definitions
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\

39 Lilian Richieri Hanania, Cultural Diversity and Regional Trade Agreements - The European Union
Experience with Cultural Cooperation Frameworks, 7 ASIAN J. WTO & INT'L HEALTH L & POL'Y 423, 443
(2012)

397 See Hanania, Id. at 443

398 See Hanania, Id. at 443

399 Protocol 111 on cultural cooperation- Article 6: Temporary importation of material and equipment for the
purpose of shooting cinematographic films and television programmes

409 Protocol 111 on cultural cooperation- Article 7: Performing arts

401 Protocol 111 on cultural cooperation- Article 8: Publications

402 Protocol 111 on cultural cooperation- Article 9: Protection of sites and historic monuments

403 See Hanania, supra note Error! Bookmark not defined. at 443

404 See Hanania, Id. at 443

405 See Hanania, Id. at 444

406 See Hanania, Id. at 444
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407 See Hanania, Id. at 445

408 See Hanania, Id. at 443

409 See Hanania, Id. at 443

410 “RECOGNISING that the provisions of this Agreement preserve the right of the Parties to regulate within
their territories and the Parties’ flexibility to achieve legitimate policy objectives, such as public health, safety,
environment, public morals and the promotion and protection of cultural diversity;”

H“AFFIRMING their commitments as parties to the UNESCO Convention on the Protection and Promotion of
the Diversity of Cultural Expressions, done at Paris on 20 October 2005, and recognising that states have the

79 DOI:10.6814/NCCU201900821



Hih®  HNXAL S AR AR R ER > ERA Y BB BAMBEAEEZY T X
LAY G AR RS - BRAET LA AHKREE - RERNLE ¥ -
BENAREHAHERAEEHERMBE IFZHEER > mIEER N T8 L LM
TR 2 4 R AR

AWEFT o M ACB SME R TR c RN FE—F PR EAULE £ RESA
AT AMERFBZEZZERE IWME—R -2 R CEFHRHBEG T - ARG
WAL Z T AR MBI R]  ABEAR BN v Ao A A ¥ 2 M e B F B AN R B EUR A RS
B mMITEZEG P FE 7.7 ERT - R BUT H AR BB F XL & 69 %
BoRAT AWRT  BUREGEBZIAL  HRERANKERBRY » o E K
A& ES ) o

EENFERBRBOTH T REHNGHOETRESFTH @ - HEEHA R
# o BRIBREHNAR > RV E 82 455 3 AL > " REMIBRISA m TR
A¥ > FERANRE R RERLFBY o | RBAA > BRE BT RS 5T AL
WRANA AR AALE EXHEY B £F 89 4% 1 B3¢ . AE T AKE
B YT EFRAAELBEINETESHREFS  ATRS LB RBAZ R

right to preserve, develop and implement their cultural policies, to support their cultural industries for the
purpose of strengthening the diversity of cultural expressions, and to preserve their cultural identity, including
through the use of regulatory measures and financial support;”

412 Michael Hahn, Research for the CULT committee- Culture and Education in CETA, Policy Department B:
Structural and Cohesion Policies, p.32, 2016
http://www.europarl.europa.eu/RegData/etudes/STUD/2016/585902/IPOL_STU(2016)585902 EN.pdf

413 General Definitions and Initial Provisions, Section A (General definitions), Article 1.1:

Cultural industries means persons engaged in:

“(a) the publication, distribution or sale of books, magazines, periodicals or newspapers in print or machine-
readable form, except when printing or typesetting any of the foregoing is the only activity;

(b) the production, distribution, sale or exhibition of film or video recordings;

(c) the production, distribution, sale or exhibition of audio or video music recordings;

(d) the publication, distribution or sale of music in print or machine-readable form; or

(e) radio-communications in which the transmissions are intended for direct reception by the general public, and
all radio, television and cable broadcasting undertakings and all satellite programming and broadcast network
services;”

414 See Hahn, supra note Error! Bookmark not defined. at 34

415 Article 7.7 -Exclusion of subsidies and government support for audio-visual services and cultural industries
“Nothing in this Agreement applies to subsidies or government support with respect to audio- visual services for
the European Union and to cultural industries for Canada.”

416 Article 8.2- Scope “3. For the European Union, Sections B and C do not apply to a measure with respect to
audio-visual services. For Canada, Sections B and C do not apply to a measure with respect to cultural
industries.”

WA BHERR - REEE - RAATE 0 JIBEE CETA SUARZEE R AE T hELORHIFEHRWTO K
RTA 2 20154E 12 H > 5544 H

418 Article 8.9 Investment and regulatory measures- “1. For the purpose of this Chapter, the Parties reaffirm their
right to regulate within their territories to achieve legitimate policy objectives, such as the protection of public
health, safety, the environment or public morals, social or consumer protection or the promotion and protection
of cultural diversity.”

80 DOI:10.6814/NCCU201900821



R RE RN LEE  AGRAEHRE > L REE SR - &
BPaF Rl LSNP B R iRk ey T @ - ¥ AT PATRe9 AR -

EERFERBRHEEHEGHT > F 02 AHHBEANMRE  HF2HAE b AF c;
OB TR RIERIE A EAXILEE - X B _FERBEREANEETEH T
FI22M4%2BEDRE IR i1 B B AXLE £ R ARIERTG - HR AR
12 FMABENESHRBZI  RERANFTRFRFTER % &0 A4 H%RAE
Bl Bp AT PR IR B B H AR -

A P ERRKREAHRABHFENERIN X - e LA 698 A
R —F  mERSHLEIFIPIZITHEN  BRASE  BRER RSB ETER
BREFEHERAZRBEZARGHER FE 4 BPRT  RIEEAREBNERLRE
R RENFFAZRBTRAWNERFFHE > FRARE " W ERBZE X | BT
FEORETHREAER - R TARBEZE T HEGNER E/MET A5 e
BhT AR BRRARIE @R XL RO KRN > FIRLETHEIBXEREDE
GAEAT BT B BT RIERMEAT M A T ¥ @B XAEH R BAR | 0 ik HRA
"TEHRFEBELBETWHE | XRYER R B BRI R
(Québec ) z 44 » /b~ BAMMA ML AHBERAD  RTHEAZER
( provincial ) fF@#A&* » T — XMLEEZMETROIEEESH - FEHE ~ bk

2t

o

419 See Hahn, supra note Error! Bookmark not defined. at 34

420 Article 9.2 Scope-“2.This Chapter does not apply to a measure affecting: (b) for the European Union, audio-
visual services; (c) for Canada, cultural industries;”

421 Article 12.2 Scope- “This qualification requirements, or qualification procedures:

Chapter does not apply to licensing requirements, licensing procedures,

(b) relating to one of the following sectors or activities: (i) for Canada, cultural industries and, as set out in its
Schedule to Annex II, social services, aboriginal affairs, minority affairs, gambling and betting services, and the
collection, purification, and distribution of water; and (ii) for the European Union, audio-visual services and, as
set out in its Schedule to Annex II, health, education, and social services, gambling and betting services,19 and
the collection, purification, and distribution of water”

422 Annex [ Reservations by Canada — Federal (Existing non- conforming measures) “4. An investment subject
to review under the Investment Canada Act may not be implemented unless the Minister responsible for the
Investment Canada Act advises the applicant that the investment is likely to be of net benefit to Canada. This
determination is made in accordance with six factors described in the Act, summarised as follows: (e) the
compatibility of the investment with national industrial, economic and cultural policies, taking into
consideration industrial, economic and cultural policy objectives enunciated by the government or legislature of
a province likely to be significantly affected by the investment;”

423 Annex 1 Reservations by Canada — Provincial (existing non- conforming measures) “1. A heritage cultural
property may include a heritage document, immovable, object or site. After obtaining the opinion of the Conseil
du patrimoine culturel, the Minister of Culture and Communications may classify all or part of any heritage
property the knowledge, protection, enhancement or transmission of which is in the public interest.

2. Authorisation from the Minister is required when a person, natural or legal, wishes to sell or give away a
classified heritage document or object to a government or department or agency of a government, other than the
Gouvernement du Québec, a natural person who is not a Canadian citizen or permanent resident or to a legal
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person that does not have a principal place of business in Québec. Classified heritage property in the domain of
the State may not be sold, conveyed by emphyteusis or given away without the Minister's authorisation. In other
cases of alienation, prior written notice is required.”

424 Annex II Reservations by the European Union (EU-wide and Member states) “The EU reserves the right to
adopt or maintain any measure with respect to broadcast transmission services. Broadcasting is defined as the
uninterrupted chain of transmission required for the distribution of TV and radio programme signals to the
general public, but does not cover contribution links between operators.”

REFE  BIRE S E (RTAS) Y SLIBRFAATE © A B S BB bR AR - HAMEEH 5
RELEEE » (R EF am > 2018 5> 25 84 H
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£33 R 8 BANARARMELE - CPTPP & 2018 412 A 30 B £k » # £ 2019 4
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CPTPP #4559 % » FE vRAE - T E9RESCER G HIE - XILREAM S
Mo RIEAREEGAR M FE - RAERMA - HFIHA OB ME S KEBRE
Bl DRGEENEAZHETHEANZ ETEZMS | ARULRRR S KL ER
,ri o

26 hEERESMIE TS - IR SRR ESUEERE - TR RS fE , (CPTPP) 77 » 2019
FIAISH (EEREH 2019F7H6H)

2T NN5RE SBR[ eE B iHisE—CPTPP - 484k ¢ https://cptpp.trade.gov.tw/ (E{&ZIEH  2019F7 H 6
H)

428 Comprehensive and Progressive Agreement for Trans-Pacific Partnership Preamble: “REAFFIRM the
importance of promoting corporate social responsibility, cultural identity and diversity, environmental
protection and conservation, gender equality, indigenous rights, labour rights, inclusive trade, sustainable
development and traditional knowledge, as well as the importance of preserving their right to regulate in the
public interest”
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429 ANNEX 15-A - Schedule of Canada, at 18

430 ANNEX 15-A - Schedule of Canada, at 6-7

41 ANNEX 1V - Schedule of Canada

432 ANNEX I- Schedule of Canada Introductory Notes

433 See ANNEX I, id. at 2-3

434 ANNEX II- Schedule of Canada Introductory Notes

435 See ANNEX 11, id. at 16-7

436 Investment and Cross-Border Trade in Services- Canada reserves the right to adopt or maintain a measure
that affects cultural industries and that has the objective of supporting, directly or indirectly, the creation,
development or accessibility of Canadian artistic expression or content, except:
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(a) discriminatory requirements on service suppliers or investors to make financial contributions for Canadian
content development; and

(b) measures restricting the access to on-line foreign audio-visual content.

43Tcultural industries” means persons engaged in any of the following activities:

(a) the publication, distribution, or sale of books, magazines, periodicals or newspapers in print or machine
readable form but not including the sole activity of printing or typesetting any of the

foregoing;

(b) the production, distribution, sale or exhibition of film or video recordings;

(c) the production, distribution, sale or exhibition of audio or video music recordings;

(d) the publication, distribution or sale of music in print or machine readable form; or

(e) radiocommunications in which the transmissions are intended for direct reception by the general public, and
all radio, television and cable broadcasting undertakings and all satellite programming and broadcast network
services.

48 Government of Canada, What does the CPTPP mean for Canadian culture?, January 28, 2018,
https://international. gc.ca/trade-commerce/trade-agreements-accords-commerciaux/agr-acc/cptpp-ptpgp/sectors-
secteurs/culture.aspx?lang=eng (last visited July. 7, 2019)

439 See Government of Canada, supra note 438
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% — 38 USMCA #8 B stAbfs) s 21

EFR > mE KR BHEFHN 2018 £ 10 A 1 BERHIKR" £ 0B E ( United
States-Mexico-Canada Agreement, USMCA ) | - 5 2018 5 11 A 30 B FT4RiEA &%
XA EXZEY  BRFRMB= TR R I ARG L > mEABRKE( E St
%2 #% ) ( Trade Promotion Authority, TPA ) Z R T » A BITR N F » ¥ A
USMCA 9T EEE U AR XE™ > AR EFHUFERER USMCA mfL 5T

MO ZRYL S TTHERT - TPP RREEUERILE - FHEHR 3 H 8 HEFE » hELURIIZER - WTO K RTA
g0y 0 2018 &£ 1 H 25 H - https://web.wtocenter.org.tw/Mobile/page.aspx?pid=303116&nid=15483 (%1%
BEEH 2019447 H 7 H) ; Riyaz Dattu, Gajan Sathananthan, CPTPP: TPP parties proceed without the
United States, Feburary 12, 2018, https://www.osler.com/en/resources/cross-border/2018/cptpp-tpp-parties-
proceed-without-the-united-states (last visited July. 7, 2019)

41 Article 28.4: Choice of Forum

1. If a dispute regarding any matter arises under this Agreement and under

another international trade agreement to which the disputing Parties are party, including the WTO Agreement,
the complaining Party may select the forum in which to settle the dispute.

W EVHERE 5FEZE https://ustr.gov/trade-agreements/free-trade-agreements/united-states-mexico-canada-
agreement (F{RFIEHM : 201947 H 10 H)

W MECE > ERIRIETT T EB—EPE R NEAE ) FREEEETORER - LEAH - BUKRE
S R AP A T UL » 55248 1 - 201943 F - 10 H
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45 Article 32.6: Cultural Industries

1. For the purposes of this Article, “cultural industry” means a person engaged in the following activities:

(a) the publication, distribution, or sale of books, magazines, periodicals, or newspapers in print or machine
readable form but not including the sole activity of printing or typesetting any of the foregoing;

(b) the production, distribution, sale, or exhibition of film or video recordings;

(c) the production, distribution, sale, or exhibition of audio or video music recordings;

(d) the publication, distribution, or sale of music in print or machine readable form; or

(e) radiocommunications in which the transmissions are intended for direct reception by the general public, and
all radio, television and cable broadcasting undertakings and all satellite programming and broadcast network
services.

46 Article 32.6: Cultural Industries

2. This Agreement does not apply to a measure adopted or maintained by Canada with respect to a cultural
industry, except as specifically provided in Article 2.4 (Treatment of Customs Duties) or Annex 15-D
(Programming Services).

47 Article 32.6: Cultural Industries

4. Notwithstanding any other provision of this Agreement, a Party may take a measure of equivalent
commercial effect in response to an action by another Party that would have been inconsistent with this
Agreement but for paragraph 2 or 3.

448 Article 32.6: Cultural Industries

5. Notwithstanding Article 31.3 (Choice of Forum):

(a) dispute regarding a measure taken under paragraph 4 shall be settled exclusively under this Agreement
unless a Party seeking to establish a panel under Article 31.6 (Establishment of a Panel) has been unable to do
so within 90 days of the date of delivery of the request for consultations under Article 31.4 (Consultations); and
(b) a panel established under Article 31.6 (Establishment of a Panel) with respect to that challenge shall have
jurisdiction and may make findings only with respect to:

(i) whether an action to which another Party responds is a measure adopted or maintained with respect to a
cultural industry for purposes of this Article, and

(i1) whether the responsive action of a Party is of “equivalent commercial effect” to the relevant action of the
other Party.
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449 Article 31.3: Choice of Forum

1. If a dispute regarding a matter arises under this Agreement and under another international
trade agreement to which the disputing Parties are party, including the WTO Agreement, the
complaining Party may select the forum in which to settle the dispute.

430 Article 31.6: Establishment of a Panel

1. If the Commission has convened pursuant to Article 31.5 (Commission, Good Offices,
Conciliation, and Mediation), and the matter has not been resolved within:

(a) 30 days thereafter; (b) 30 days after the Commission has convened in respect of the matter most recently
referred to it, if proceedings have been consolidated pursuant to Article 31.5.5

(Commission, Good Offices, Conciliation, and Mediation); or

(c) another period as the consulting Parties may decide,

a consulting Party may request the establishment of a panel by means of a written notice delivered
to the responding Party through its Section of the Secretariat.

2. The complaining Party shall circulate the written notice concurrently to the other Parties
through their respective Sections of the Secretariat.

3. The complaining Party shall include in the request to establish a panel an identification of

the measure or other matter at issue and a brief summary of the legal basis of the complaint
sufficient to present the issue clearly.

4. On delivery of the request, the Commission shall establish a panel.

5. A third Party that considers it has a substantial interest in the matter is entitled to join as a
complaining Party on delivery of written notice of its intention to participate to the disputing
Parties through their respective Sections of the Secretariat, including a copy to its Section. The
third Party shall deliver the notice no later than seven days after the date of delivery of a request
by a Party for the establishment of a panel.

6. Unless the disputing Parties decide otherwise, the panel shall be established and perform

its functions in a manner consistent with this Chapter and the Rules of Procedure.

7. If a panel has been established regarding a matter and another Party requests the

establishment of a panel regarding the same matter, a single panel should be established to examine
those complaints whenever feasible.
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