Rzigict F2FRALARE
RiETwm=

ERLE S SRy
—M A REY
A Study on the Labor Right to Refuse or to Stop Work

where Health and Safety in Danger

— Centered on Firefighters

By Hafe B4
T LT

P &R K 108 & 10 ¥

DOI:10.6814/NCCU201901299



FILOFE > LR Ao WA FRE DT I > HEFEF DG F %
PR TED FRPL G T AL EILZ I FE - AR SRS
G HIESRE ) - R 2

ES Bﬁf WIS FP TR S 4R S

j? >
S RS R R A WA oo 0 AREA F

,,».

Rk A B ATEA b p A

AR T 1w BRF R

b SEFRTIREL 2HFLZOPMATL A ¥ 4830k 1T i

R £ | NE RPN & F R

21N
w0
>\_.
<
-
il
-
-

=

|1
:’I'S
i)
=
=

FPHER > T f gt ERARRT B AT W T 2 & B4 ML

—

A ESfeh W 0 PR FE ARV S vk A T 19w

AR 25 483 2 1 en T RERAERIL > G e R =2 R g o

AREF LGP e P s TSR A FIMES 2 R B2
- O HEPEL RO R AERRIE R N N FE 2 R A
CREFHDIERAT TAANGF 0 4§ IR AR I B L L B LA
ﬂ~%%ﬁ%ﬁ G A R N2 F 12 FEH
ERLREX 2HFLZFE L B30 F 1 TERNp MR

=
ke
pEiS
A
l
-
|~
=
N
N
JaN

EOARZZR > VREREFZMFHIOT > G EDREBEHAT -

RS BEARS AP AREG YT a7 3

51
A
j
&
1
(N
/\‘
<R
e
e 4
\

BELT 2EHRZ AT THFRIEY P AR e
FREE Y T LG Bl T A TR R AR R
HoFENTEm T oA RX 22 FApEMEE > FRNFRIP AR 2ZA
EE 2 o R¥EGRE? FRFR2ELBE > 2H2  FIFHRET @
ook gl RAp F Ay ED T L RSwRE, 2 mh
SPHEY ATREIR G F AR B BB e
AER AR ERPERRE - CRNEMBRER K LI

WrEWH gz > FoR AP A R LBMEX 2RE > BGS EFIEM o

TP S RRCE S NP BN T

DOI:10.6814/NCCU201901299



Abstract

The “labor right to refuse or to stop work where health and safety in danger”
concerns their rights to prevent endangering themselves. When faced with hazardous
working conditions and unable to obtain appropriate safeguards for their safety, workers
may remove themselves from the hazards without having to worry about unfavorable
treatment from their employer. This right should be categorized as a form of the "right
to refuse." But when compared with other similar concepts in Civil Code such as self-
helping behavior, necessity and the right of concurrent performing counterplea, the
“right to refuse or to stop work where health and safety in danger” shares certain
features with those three foregoing concepts, but its main constituent elements are

obviously different.

In addition, most doctrines and practices in Taiwan agree that relevant provisions
of the Occupational Safety and Health Act and inference of specific meaning from the
“duty to care and protect” set forth in Article 483-1 of the Civil Code naturally include
the “labor right to refuse or to stop work where health and safety in danger” as discussed
in this study. However, comparison of the two shows that the former concerns the
employer’s duty to protect his employees pre-emptively, while the latter is concerned
with reaction to immediate danger in the workplace, regardless of any premise that the
hazard be attributable to the employer. This shows that compared with the duty to care
and protect of Article 483-1 of the Civil Code, the “labor right to refuse or to stop work

where health and safety in danger” is still a different level of protection.

In the International Labour Convention, the "right to refuse or to stop work where
health and safety in danger" is explicitly stipulated as a necessary guarantee for the
occupational safety of workers, and the European Union and major advanced countries
around the world have incorporated this concept into the protections offered by their
domestic laws. With reference to the aforementioned provisions, this study offers a
broad summary of the five foundations underpinning the “right to refuse or to stop work
where health and safety in danger”, namely: the right to refuse dangerous work, the
employer's obligation to evacuate, the right to emergency escape, the right to refuse to

return to work amid hazards, and the prohibition of unfavorable treatment of workers.
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When Taiwan revised its Occupational Safety and Health Act in 2013, it added
provisions on the “right to refuse or to stop work where health and safety in danger”.
However, in comparison with the above conventions and foreign legislation, we find
that the existing law still had many deficiencies that require amendment and addition

in the future.

In view of the frequent occurrence of the major disasters in recent years and
unfortunate incidents that have injured or even killed firefighters, a thorough study of
the current occupational safety protection regulations relating to firefighters shows that
most firefighters are not only excluded from the application of the “right to refuse or to
stop work where health and safety in danger” under the Occupational Safety and Health
Act, but also remain unprotected under “necessity” in the Criminal Code. If they can
only enjoy the empty protection of the Regulations Governing Safety and Sanitary
Protection of Civil Service, it will remain difficult to safeguard the firefighters’ basic

occupational safety.

However, as a universal value guaranteed by the Constitution of the Republic of
China, labor protection applies to both the public and private sectors. The concept of
firefghters’ “right to refuse or to stop work where health and safety in danger” is derived
from the aforementioned core content of the “right to refuse or to stop work where
health and safety in danger” (i.e. the five foundations cited above). This study discusses
its constituent elements, namely: this right’s subjects and objects, timing and standards,
methods and constraints, post-hoc obligations, and supervision of unlawful conduct,
and proposes specific amendments to the law. The author hopes that establishing a more
complete mechanism as mentioned above will effectively enhance the safeguards for

the occupational safety of firefighters and minimize injuries and casualties.

Keywords: Right to refuse or to stop work where health and safety in danger, firefighter,

occupational safety
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"I Directive 89/391/EEC of 12 June 1989 on the introduction of measures to encourage improvements
in the safety and health of workers at work.
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"4 Directive 89/391/EEC-Article 2 (Scope)

1. This Directive shall apply to all sectors of activity, both public and private (industrial, agricultural,
commercial, administrative, service, educational, cultural, leisure, etc.).

37
DOI:10.6814/NCCU201901299



LATE AN ATE AARVEEFT (105 - 23 > pedg o 1780 IR - #
B b K

2ANRFEERE AR EE) (WREEEREGER ) FrARREERD A&
AR R RO RLEE R e S g R bt B SR 2% - AR E AR

FEEREEI T - DENRATE O/ H AR rl fE IR LAY &R RE -

PRSI Q@R LR AP AR Py £ 0 R B GRS

N~

W SR B AREE AR s AR TR Y1 b

=
@I 2R BAGF P L RERTR AR - (7

T R~ JHBRIEAR T ~ B EE AL B fE e
LEENE

- FEERNDEIHE B RAEB AR - SREWEEETTOR  JHPS
FIERBL T e

- LHHMERERS M RS IR R RAE SR - R BRI - R LAE
FUHB5 5 -

2RI 150 BREMEEIES) - EIESH R T ol ORI T A FE
I o fEEE S LR AT R A

E T AREE ~ BRI E GRS E T e - HEREIRRERZ
R EAG K -

3EEE :

(a) FPUBKIFTA S RE SR ENE V@RI T » DURFTERETER

2. This Directive shall not be applicable where characteristics peculiar to certain specific public
service activities, such as the armed forces or the police, or to certain specific activities in the civil
protection services inevitably conflict with it.

In that event, the safety and health of workers must be ensured as far as possible in the light of the
objectives of this Directive.
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5 Treaty on the functioning of the European Union(EUN B ER 28 /E 5 R {5R4Y) Article 288 :
A directive shall be binding, as to the result to be achieved, upon each Member State to which it is
addressed, but shall leave to the national authorities the choice of form and methods.
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