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0 Vance v. Forster (1841) Ir. Cir. Rep. 47 at 50, per Pennefather B. " It has been truly stated that a
policy of insurance is a contract indemnity, and that while the insured may name any sum he likes as
the sum for which he will pay the premium, he does not, by so proposing that sum, nor does the
company by accepting the risk, conclude themselves as to the amount which the plaintiff cannot
recover beyond the sum insured upon each particular item...he cannot recover even that sum unless he
proves that he has sustained damage, and then he will recover a sum commensurate to the loss which
he has sustained; and therefore the question is, what is the actual damage sustained by the plaintiff on
the subjects of insurance in consequence of the insured peril... |

51 Castellain v Preston (1883) 11 QBD 380, CA, " ...The very foundation, in my opinion, of every rule
which has been applied to insurance law is this, namely, that the contract of marine or fire insurance is
a contract of indemnity, and of indemnity only, and that this contract means that the assured in case of a
loss against which the policy has been made, shall be fully indemnified, but shall never be more than
fully indemnified. That is the fundamental principle of insurance,... |

52 California Insurance Code 591: “In case of double insurance, the several insurers are liable to pay
losses thereon as follows:

(@) In fire insurance, each insurer shall contribute ratably, without regard to the dates of the several
policies.

(b) In marine insurance, the liability of the several insurers for a total loss, whether actual or
constructive, where the policies are not simultaneous, is in the order of the dates of the several policies.
No liability attaches to a second or other subsequent policy, except as to the excess of the loss over the
amount of all previous policies on the same interest. If two or more policies bear the same date, they
are deemed to be simultaneous, and each insurer on simultaneous policies shall contribute ratably. The
insolvency of any of the insurers does not affect the proportionate liability of the other insurers.

All insurers on the same marine interest shall contribute ratably for a partial or average loss.”
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%3 Dighy C Jess, The Insurance of Commercial Risk: Law and Practice, 452-453, (2011).
¥ HAR RS HAER BN LR - #
http://www.japaneselawtranslation.go.jp/law/detail/?printiD=&id=2775&re=02&vm=04 (1L [ [&])
FNG T HBEREFELDELEDRHI BV TIRMEEFHARE D HYIDOAEH (LU Z DEIZB
T "ERIEATEE ) & WD o) BB TV 2 &Il D ERBEHLIE R U BIREENZE THDOEK
IR O T & &L RIEHLTE L~ Z OB DN T ~ B EBELREHL 2 LD H
FTIENTED 220 ~ fRBEHEIC DWW TEVE L 72— EDMEH (AN ZDEIZH LT "4E
RIEMEE, &) o) DD EEIE ZDRND TR -
Article 9 If a policyholder and an insured had no knowledge of and were not grossly negligent with
regard to the fact that the insured amount exceeded the value of the insured property (hereinafter
referred to as the "insured value" in this Chapter) at the time of the conclusion of a non-life insurance
policy, the policyholder may cancel the non-life insurance policy to the extent corresponding to such
excess; provided, however, that this shall not apply where a certain value has been agreed to as the
insured value (hereinafter referred to as the "agreed insured value" in this Chapter).
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FAfiZEIC L > THET 5 -

If there is an agreed insured value, the amount of damage to be compensated for shall be calculated on
the basis of such agreed insured value; provided, however, that if the agreed insured value significantly
exceeds the insured value, the amount of damage to be compensated for shall be calculated on the basis
of the insured value.
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Article 9 If a policyholder and an insured had no knowledge of and were not grossly negligent with

regard to the fact that the insured amount exceeded the value of the insured property (hereinafter

referred to as the "insured value" in this Chapter) at the time of the conclusion of a non-life insurance
policy, the policyholder may cancel the non-life insurance policy to the extent corresponding to such
excess; provided, however, that this shall not apply where a certain value has been agreed to as the
insured value (hereinafter referred to as the "agreed insured value" in this Chapter).
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Avrticle 10 If the insured amount has significantly decreased since the conclusion of a non-life

insurance policy, the policyholder may request that the insurer, for the future, reduce the insured

amount or agreed insured value to the decreased insured value and to reduce the insurance premiums
corresponding to such reduced insured amount.
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Avrticle 8:103 Adjustment of Terms in Case of Overinsurance

(1) If the sum insured exceeds the maximum possible loss under the insurance, either party shall be
entitled to request a reduction of the sum insured and a corresponding reduction of premium for the

remaining contract period.
(2) If the parties do not agree on such a reduction within one month of the request, either party shall be

entitled to terminate the contract.
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Bwww.gesetze-im-internet.de " Section 78 Overinsruance(1) If the sum insured considerably exceeds

the value of the insured interest (insurable value), each contracting party may request that the sum
insured be reduced with immediate effect in order to eliminate the overinsurance, thereby also reducing
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the premium proportionally.

(2) If the policyholder concludes the contract with the intention of gaining an illegal pecuniary benefit
on account of the overinsurance, the contract shall be void; the insurer shall be entitled to the premium
up until such time as he learned of the circumstances establishing nullity. |
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163 California Insurance Code 590: “A double insurance exists where the same person is insured by
several insurers separately in respect to the same subject and interest.”

164 California Insurance Code 591: “In case of double insurance, the several insurers are liable to pay
losses thereon as follows:

(@) In fire insurance, each insurer shall contribute ratably, without regard to the dates of the several
policies.

(b) In marine insurance, the liability of the several insurers for a total loss, whether actual or
constructive, where the policies are not simultaneous, is in the order of the dates of the several policies.
No liability attaches to a second or other subsequent policy, except as to the excess of the loss over the
amount of all previous policies on the same interest. If two or more policies bear the same date, they
are deemed to be simultaneous, and each insurer on simultaneous policies shall contribute ratably. The
insolvency of any of the insurers does not affect the proportionate liability of the other insurers.

All insurers on the same marine interest shall contribute ratably for a partial or average loss.”
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166 https://www.fsa.go.jp/en/laws_regulations/index.html
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Article 20 “(1) Even where any damage to be compensated for under a non-life insurance policy is
also to be compensated for under another non-life insurance policy, the insurer under each such
policy shall be liable to make insurance proceeds payments for the entire amount of damage to be
compensated for (in the case prescribed in the preceding Article, the whole amount of the insurance
proceeds payment to be made under the provisions of said Article).”

" M EDOIEEREFL D EOREE ST O N & IRIEGE T DD ST L T A MHBREH( &5
FORERRANEDWTEE L L TAMHEEHNREL L LS L - 2D ) bmbEWEH - DI
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FORMEEZLID 2 0 & T HGEIC B 5 B IREE DT O N S REGE(TOFHD £ D EEHERIC T
T5EEE CARBEHEICERL TRIEEZ VWD c LT ZDHEICBWTELE < ) a8 Tk
fEsEfT 2T~ ZHIC L DRFEDREEZG & &id - BZREE L - BCOAHE )«
ZBEITIIR O ~ OREFICHT L ~ HEHOEHEIFCOWTKEELEFET S - |

(2) “Where the total of the amounts of the insurance proceeds payments to be made by the insurers
under two or more non-life insurance policies exceed the amount of damage to be compensated (if
the calculated amounts under the various policies differ, the largest amount shall apply; hereinafter
the same shall apply in this paragraph), when one of the insurers has made an insurance proceeds
payment beyond the insurer's liability share (meaning the amount derived by multiplying the amount
of damage to be compensated by the ratio of the amount of the insurance claim to be paid by each
insurer to the total insurance proceeds payment amount, on the assumption that there is no other
non-life insurance policy; hereinafter the same shall apply in this paragraph), and acquired a
common discharge in exchange for such payment, such insurer shall have the right to obtain
reimbursement from other insurers based on their respective liability shares of the amount that
exceeds the insurer's liability share.”
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198 SRSEEET - [FI5E 58 0 H 377 -

169 Article 8:104 Multiple Insurance

“(1) If the same interest is separately insured by more than one insurer, the insured shall be entitled to

claim against any one or more of those insurers to the extent necessary to indemnify losses actually

suffered by the insured.

(2) The insurer against which a claim is brought shall pay up to the sum insured under its policy,
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together with the mitigation costs if any, without prejudice to its rights to contribution from any other
insurer.

(3) As between insurers, the rights and obligations referred to in para. 2 shall be in proportion to the
amounts for which they are separately liable to the insured.”
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174 Section 77 “(1)Anyone who insures the same interest against the same risk with several insurers
shall be obligated to inform each insurer about the other insurances without undue delay. In his
communication he shall name the other insurers and the sum insured.”

175 Section 78 “(3)If the policyholder has taken out multiple insurance with the intention of thereby
gaining an illegal pecuniary benefit, each contract made with that intention shall be void; the insurer
shall be entitled to the insurance premium up until such time as he learned of the circumstances
establishing the nullity.”

176 Section “(1) If one interest is insured against the same risk with several insurers and the sums
insured exceed the insurable value or for other reasons the sum of damages which would have to be
paid by the insurer if the other insurance did not exist exceeds the total loss (multiple insurance), the
insurers are liable as joint and several debtors in such a manner that each insurer must pay the sum in

accordance with his contract, but the policyholder cannot demand more than the total amount of the
loss.”
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“l know of no foundation for the right of underwriters, except the well-known principle of law, that
where one person has agreed to indemnify another, he will, on making good the indemnity, be entitled
to succeed to all the ways and means by which the person indemnified might have protected himself
against or reimbursed himself for the loss. It is on this principle that the underwriters of a ship that has
been lost are entitled to the ship in specie if they can find and recover it; and it is on the same principle
that they can assert any right which the owner of the ship might have asserted against a wrongdoer for
damage for the act which has caused the loss. But this right of action for damages they must assert, not
in their own name but in the name of the person insured, and if the person insured be the person who
has caused the damage, | am unable to see how the right can be asserted at all.”
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“ Right of subrogation.(1)Where the insurer pays for a total loss, either of the whole, or in the case of
goods of any apportionable part, of the subject-matter insured, he thereupon becomes entitled to take
over the interest of the assured in whatever may remain of the subject-matter so paid for, and he is
thereby subrogated to all the rights and remedies of the assured in and in respect of that subject-matter
as from the time of the casualty causing the loss.

(2)Subject to the foregoing provisions, where the insurer pays for a partial loss, he acquires no title to
the subject-matter insured, or such part of it as may remain, but he is thereupon subrogated to all rights
and remedies of the assured in and in respect of the subject-matter insured as from the time of the
casualty causing the loss, in so far as the assured has been indemnified, according to this Act, by such
payment for the loss.”

20 BRfTT  HEERRAAIAE 2 B — sn R BRI R AR E R B - BOROAE S
F119HA » H 347> 2011 F2 A -

221 Dighy C Jess, supra note 53, at 486.
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T HEEIGC T HazfrEo BN B U TRl E A 2 FiAEZ Dt OPIiEIC Dn T
LIRCHREEE AL T S =

Article 24 Where insured property is totally lost or destroyed, an insurer that has paid an insurance
proceeds payment shall, by operation of law, be subrogated to ownership and any other real right that
the insured holds over the insured property, in accordance with the ratio of the amount of the insurance
proceeds payment thus paid to the insured value (or the agreed insured value if there is any such
amount).
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Article 25 (1) An insurer, when the insurer has made an insurance proceeds payment, shall, by
operation of law, be subrogated with regard to any claim acquired by the insured due to the
occurrence of any damages arising from an insured event (under a non-life insurance policy which
covers claims arising due to default or any other reason, such claims shall be included; hereinafter
referred to as the "insured's claim™ in this Article), up to the smaller of the amounts listed below:
(M the amount of the insurance proceeds payment made by the insurer; or
(i) the amount of the insured's claim (if the amount set forth in the preceding item falls short of
the amount of damages to be compensated, the amount that remains after deducting the
amount of the shortfall from the amount of the insured's claim).
In the case referred to in the preceding paragraph, if the amount set forth in item (i) of said paragraph
falls short of the amount of damage to be compensated, the insured shall have the right to receive
payment of the insured's claim, except for the portion to which the insurer is subrogated under the
provisions of said paragraph, prior to the claim the insurer has acquired by subrogation.
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229

“(1) Subject to para. 3 the insurer shall be entitled to exercise rights of subrogation against a third party
liable for the loss to the extent that it has indemnified the insured.

(2) To the extent that the insured waives a right against such a third party in a way that prejudices the
insurer’s right of subrogation, he shall forfeit his entitlement to indemnity in respect of the loss in
question.

(3) The insurer shall not be entitled to exercise rights of subrogation against a member of the household
of the policyholder or insured, a person in an equivalent social relationship to the policyholder or
insured, or an employee of the policyholder or insured, except when it proves that the loss was caused
by such a person intentionally or recklessly and with knowledge that the loss would probably result.

(4) The insurer shall not exercise its rights of subrogation to the detriment of the insured.”

230 Helmut Heiss, Principles of European Insurance Contract Law (PELCL ) , prepared by the Project
Group “ Restatement of European Insurance Law” , 255 (2009).
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232 Helmut Heiss, supra note 230, at 256.

2B EEE - [FEEST H3T .
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235 Section 86 Assignment of claims

“(1) If the policyholder is entitled to claim damages from a third party, this claim shall be assigned to
the insurer insofar as the insurer compensates for the loss. The claim may not be assigned to the
detriment of the policyholder.

(2) The policyholder shall safeguard his claim for damages or a right serving to safeguard this claim in
accordance with the applicable form and time requirements, and shall assist the insurer wherever
necessary in asserting them. If the policyholder intentionally breaches this obligation, the insurer shall
not be obligated to effect payment insofar as he cannot as a result claim compensation for it from a
third party. In the event of a grossly negligent breach of the obligation, the insurer shall be entitled to
reduce the benefits payable commensurate with the severity of the policyholder's fault; the burden of
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proof that there was no gross negligence is on the policyholder.

(3) If the policyholder claims compensation from a person with whom he is sharing a common
household when the loss occurs, assignment in accordance with subsection (1) cannot be asserted,
unless that person intentionally caused the loss.”
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236 Robert E. Keeton, Basic Insurance Law- cases and materials, 121 (1977).

237 Robert E. Keeton, Insurance Law- A Guide to Fundamental Principles, Legal Doctrines, and
Commercial Practices, 136 (1988).

238 Robert E. Keeton, Insurance Law-Basic Text, 89 (1971).

239 Robert E. Keeton, supra note 236, at 121.
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