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— >~ BHEEEERE T ARREEE?!

HEAREE AT WY EGE B DL B R 250 1 - RIMEERAIGEE
B e R TP EE EE - RS — A B EE 2 (R
Hi32) (The Elements of Law) » & {FIHEIH) (Leviathan) HEA FH
FHEE A R AR PR R H B BA R E - FEPRET 2% BRI ES 26
B —BHIHEAN T E GBS - R BT S R B PR AR P I
(Hobbes, 1994: 173) » EAMHTEPERAVER - BERH R 20 -
AR MR AR RS - HAHSR M R M E ey - 2 AR
o BT H A E SR B 5 (Legal Positivism ) HYFREAE
Fo— » HEZAMEE (Dyzenhaus, 2001: 461) » F B K{EFEEAT
WrkHEEESR R " TAEFNG S o B (Civil Law) 3 Y=
gtk EMTEREEER THREEERNS - (F#EE) 5
EBFRHEES » SCF AT s H R R ERIR - ] DAL 1 B
FEAUBIR ) (Hobbes, 1994: 173) »455H " EAFAA A Ay 88

U 242y TEEE KM A Rikey# s (the standard positivist/natural law
oppositions) &4 T#H %t F  #w [ B A ML HRMAHKGT w60
sy AR REENERY  BEMIEH > Wide Boyle 45 &
oy L EARAEE RN FERE TR R I AE RS AB0iRA
(Boyle, 1987:392) °

2 BANE A E R B E kR e B 5 0 4 A Stoner (1994: ch.4) -
3O EFA civil law 1R A R &K KFEEAN K 0 R T XM cive R
FER  EERERAL  BREAEGT_AH T > cive 8 RM - BHAX
Ho— AT HEHAE D civil law » B AEA B £ RIKFR AL LG50
Bl KA Rk M ey B -

4 R EE R R ALk A #3355k ) (4 Dialogue Between A
Philosopher and A Student of the Common Laws pf England) F » A7 #1 {% it
FHmey R TR TR A AR R 6 B RBTE A 6
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1S AT AR A IR R H BB AR E BT T (Austin) YR <5
(Murphy, 1995: 852) » BT T WYt <& & JoE T A A HRER S HoAd
i+ HREE AR (Tt Ak 7 R i AR 7 vk
) KRERER IR EE - AFEsHE R R R A2 E]
B ESMERIEIES - HUEER  E AR — TR R A A
PEELETES FAYFEAR R AR - 55— ta e AMIIRGEE
B R — TS R R R R 2 17 » IRt 5 & S R A T B
T By T ARY1E3E s o (bad man’s theory of law ) (Finkelstein, 2006:
1211) » fREHES L - BN E U S AR B -
AR EAMITAENE —EEEE EEE 2 BATVEQE EAEERE
L P = A — i s —— SRR HE DA E 2 - FER s
"H%OME - WAL VIEIRER ) — HP—EEESFEE A
HIR AR - BB e B TR T tny CFEH) & - EAmirie
B RlEaR F AR © By A Bl E 2 (25 Boyle, 1987:392) < 7

e ARMAMGHE EE—EATAMEE - AR LA LT MERE
(Hobbes, 2005: 31) » E A7 Ff £k o 4E & A X 450 Bk E & B4
HENER L@ RS TwA "M AL T EAEY | (artificial perfection
of reason) & # " 4 &M | (sovereign reason) #9#.2 (Stoner, 1992:
118-119) » LR & H & BEAGER -

5 THfh ) R EEMMA WA HEEERE THE
0T R4 A T A KRE MK RMER B
BRI SR (AR > 1998 B 37) e
6%?%%%*A%ﬁéﬁ%%y% e T ARE R ARK
al g EARp A (F4m) FRE A KE (Lex Naturalis) fsmﬁi T vy RS
ﬂ%a@%ﬁ%’”%mAm%&%&ﬁi% RFNBRFAGO TR X
AR F MR L A FIA L %A%$aﬂﬁwm&w%7%'ﬁﬁﬁﬁﬁ
R 7% % > law of nature ¥Z natural law X ZA4EF > BARIE & LA T HR Y
APRR B H a9k -

TOREESFERBBOEBREFRTY 0 H ARG E R BRI K

fEME ) A3t RS AR
BBl % EEEEUE
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it E B REST e E S (E " E TR ER RS, S - B
AR E ARG A ey L 6 B B ) L R Ml R i Rk AR R
ezt (Aquinas) AHEE#ER (Murphy, 1995; Dyzenhaus, 2001 ) » 8 58
By AR B RGEAN i RN - ANFSE 2 B » AT
TE AT ORI R B 3 B s e ? HREE R BRI
REAE © ANSREEAT TR B AR B B A0 - A=
F YRR AE ) AR FR N BRGI0E 2 © —(EARRAE A=
REFLFEE T EAM S AT a B — A8 - —E " HRREY
IEIRREST ) BN R — R 73w IE 2

EflEl TR ) DUk B SRR B A A B A A AT
EAMHTHIEE % R ama o ~ PRET - I3 R H RIS —H FE AR « H
— HEFERRRHEM " BRI R A SERR AL 5 s AT
R R R A B R P - T B i 5 B U 3 e R R EE AT
AT PR (Hampton, 1988; Kavka, 1988) 5 thg AAE im :

e BGEEFALERIEAG A RERTBLT 4 T HAMIAR Z
#y8A% 3+ A | (the enlightened calculation of individual self-ineterest) ( Skinner,
1964: 321) » 7° T % & Oakeshott (1991 ) » Watkins (1965 ) ° {2 % 4 5 £ R B
W BB EAATRA G RFRRIM KL - EFHD A RERILM YR ET
FABHA F3 0 T % A Boonin-Vail (1994:93-106) » Lloyld (2009) -

8 MEE M N8 FAE A —EETRPTA R e iEE RAIMEM BAR 2
A—EAERRAMGERRETK TR RBEZLLERAMS THERR
R S B ER BT HMES B R PTMAEAE S R XL RETIR
A RFAEERZHIH T HAERBRDLZ—EIF AR REH
Mty R B RGE L L MOEIEFTHRIRA HITE TF 2 im I
(Skinner, 2002: ch. 9) °

O BHEMAZ L EAMNBE SR PR E M (the most difficult
puzzle) (Klimchuk, 2012: 179) » 44T E A #7 64 B RIE M R &3 B Bt ah 5
AR Ak OB ) RS — R o
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EEEMWTHY FRESAEE - (LS THREERES] ) WA LIREE THE
¥HARNE o (Sreedhar, 2010: 125) 3 NEEHZME FIREAANTHEREZ T T
B i HREE R B ARE AR - (HEIEA BN REH
PRI DI RE - BIRRE AR - PRl —HE T B3R 5 (self-
effacing) H#Xi%: (Lloyld, 2001 ) » BUE R E R RS EAA LT
HAAEBERE TMHAEEE ) RMERE REMIEE FbEIEE’J@é\%
REE - KRy B ARR AR R RERCR HLIERYIETE - (Al A]
DIGR T BASRE T EARER B (e ) RADBIRRES ] - AlfEE
INIEAAAE 2 220 » (P EHARE ) R E R — Ry e A AP r FI S
BARRAER (G818 ) 50 L (Boyle, 1987: 406 ) » 35 FETRES A EERAN
TEHIGS H ARETIRERYERAR - IR ARREE IR 3 ARG A e A T
(EE iy A B B T -

» WA AR R A B R AT H Rkt - R T
9&&75%&6’]&%@?&73?@7 M T o dEEfH ) AT BOAEE R - R
EARERERO A B R0 - fRatERE NEMITEes RS
B g B AR A E (AE Taylor, 1938) » ST EEE LUKy JHLAH RS
VIR » i pe B S B An i oG AR R B e — BB -

H=— EHif—LiEm&nit " BRI E REREE . A
YA » EthE Hal DU ¥ S EE i By rITTHY 72 - i
BER THRGE ) B NEEE TR AL SUE E AL AR
JERG ks T SCE R i ) (anti-positivist) 5 Ey#EfifE ( Dyzenhaus, 2001:
463; 2012) » Britb 25t - G 15R « HHBPAER &S - B
W EAEE IR IR AT RE NS B A H ARiEiwmE S (Lon
Fuller) (May, 2013) * %%Lﬂ%lkt@Hﬂi&&fiﬁaﬁmkﬁ’h’ﬁ%fﬁﬂ
17 SRR & A — 2D R B A S A T B B e T E e E
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ERDAS NIRRT FIHE 2] - FIEEEE A7 AT e B AR AR 1 P M B R vk
TBAER BRI ZE - SEBAE SR VYR s s WS N AT T A
FIDRI RS E R A TR FE

18 i SCEE B (2 55 A B AN T - JesaAE A T RSV R
o HARABEEEERANIBHIE B 2 2 N AREYSCEAL - Bl it
AT E CERE ERBENE - JRETE BAYHEE T BRI E R
MHERE R - MFEsEsE TR (BB - ARG R B il
W 7 B ERE L SE NS PO - RARIEHAVEREEAT T ¢ 1ER
ZHARIEEK D R S e A AREN — Pl 2 B ARER +—
Rt~ Pk - B2 B AR R B B RE TR B I A RE R HEE AT i
REEERE TR - MR RS Sl IRA - RMATERE
AT SRR - R M OE B E TRRRAIE B TR - ek
MRt PRI RS - AR HIRVES - FERLEMEULT - FLE AL
EARSHEIERRER - ERAERRERIR T —EfF R ERE L REHE
AT ATRENE - T HLIRJR X RECR AT ARG AR S - (H 5k
FEATHT H O 2R -

S CIF I = PUSFREEY

p={1{1)

SEMHAERE ) G ?

AT H CHEIEE « HARREE RS A ARG -
B —BOUOREINH BRI ] - 5 AV - Fr5 BB

ARFHEREAMZAORASKE M F M (contain each other,
and are of equal extent ) *+++* BEER—BRiIZz%E ' ©f (A%
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FRER TERLAER A8 aAILEL HAhBEMRas
Bl Reyas o ARAHAR T BHE 0 iR H AR €18
E'J%iﬁiéi‘za‘fiiy CRAEARTOQMEE R REHLERAE
o RBEREL - HEAEE AR AR BIEHE
W0 iES  ARBER FHuAES  BEkikoR_THE
ag—R s ERdeit c BRREHASEBREREN 2
R@R:R  BRELEBAGSN S > BAER (FEFE
H AN BAFEAY RELT) LT AREYTL  MERRZ
i — {8 B RARIT L T3 BIRAE T3k BT VARRAE B 30k
HihA A RFG—HNT 0 BEIFMAREET R B K
B mAFENTRRS  RFAXFRAGF ML T HEL
BABAX IR L B R (EZAEEZ ) (Hobbes, 1994:
174-175)

K EFEK - BAEESSUTRIEE - FrEsey T BB S HE
RHA ) ZIRAER ¢+ IR B AR R R IEZR K > SR AMMIETTATR]T
SERIER - M EREFRERER - FrLUEZRAEAETT (HRRNE
) B ERIE LA (BIERE) ; mAmS " EiiEaH
R o QIR R A Dz Dl S i ATTE R H AR - it
SRR B AP E R E - 52 - RN TR HE
PREREFEEEEG - £EHER LERBEUTZAERE TR
il o EREE BT AR PR T T LARR ISR < BE A FIRAE

WZRTRHIEE ¢ SERER R 0 RS (R 2B MR AN R A
il EREFRVEES - T BARREEEREE ) W TR EE L
) SRR B I U S5 L RE R - BRAR B SRR PR 2 S AP
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IRAEERE L » TP B AR E B % O I BRI G RE L D RE (R R I
1K - MR s TREE IR - AamE B tFE R EMITAIE R
DI H AR AT E R E S B Ryl - BEREAZ EE HREAN
e TR RERES I E SR - TSRS (Jacob) HYE
T (HALELE (Esau) YT ) (Harrison, 2012: 35) » 10 5 th7E HAERE
& FEECT N R R AT R R A B A R R AR AT —
Ui - KR EEADF LA S HRERS - FiLMP e &
EVE R FREL NGRS - IACKRHEHIE - mEl "IRE ) R
—1E TEHRIIRIRRE] ) SUEER A TEEEE ) (R E AR
e AR R LSRR Gl L &S (Gordian Knot ) ©

AT ORI E (I P Es - gt T fEfEE R ~ A
JI—T BN HRE TR S S O E— H R E
RIERRREE 7 ) FETRBRGEAC RN T B AR B RN E 2
MIE A2 HAHE , WE [ - BT « BRI H AR
A B A FIREEARY AR » TR B RN EE 5+ Hrp DO # AR
BT R AL » A SR AL RIS Fs 5 2832 5 (Hobbes, 1994:
175) » FimE R IbpRny " EEAEE 5 FErE T ROLEE  i—E0
B EIRE HAAEHE R CBAGE NG E Az (DL Rk flize
#t) (Murphy, 1995: 855-857) » sBfEEIAB ARG LA B - Kk
fEHE ERF AT BT o B RS T 2 TR SR I R 2R 18 AR E
& AT RS Ry - — HERRBL A R FAAH A 1280 - AT
TIREEENRO B - #an)3hi - B2 EEEE L RE PR
e R ERN 5 ARERU I AME BN TR I < - ARTEE T &k

10 pb 2l e F b > Fe & (Jacob) Fe B HMAI B Aty t it L £ B S 4
Fb o BERLERAE (Bsau) £ERIKHIMBHRE -
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ZHEZE ) T EERIEALE - B LEME RN S A E%E - &
fEFTREMEAFIRE « H—  EAEFGSERBITREERREERLE X
AEARZEEATR » HR - THEBEGSERATR S - BERERNEERN
D RER L (BIANERE A PRIEZE I A M AFERER L - BSRE - (K RsE
EREEEZE ) - BRI B AREARKI R E RAYIMETTE) - EhRF LR
Fryen < B E AR AT DIGAT AN © 28 RIS R B - Ik
ik SE S it wll [ 1 DEE Y = R Y Pl [IV S EA A RFRE o SR N
A B2 IR R RV B B RN AE (DA B SRR Al T 280y - s 3=
REL i S HEAE T AMEBRIR R IFROIEE - T RETS 88T B ARERY AT
—HA AT B ARREOR—— A EROT - s E ARARTRO TN
[ AT Ry TR RIAL T B REE R ey < RO R IME
7R » FEHRTHRIME, TILERISE I T& ST (the distinction between the in
foro interno and the in foro externo) » FINEELIBETEEAERU ] L HKE
NEAH A EZE - KT DAEGE IR S T A& EAHE] - 2R
M5 @ &S T SRIEITERENEE - EELES THRES
T RAECREERGE B A B LR - SRR SRR AR 2] - LA
fryan < EAE a1 IS+ Tuik B AR RES B A SMER SR AR B
(KRR < T HM AR rTREN & T B ARTR) - HIE LI
b LR E AREAIRT R T B (R0 - TRk B {BE e B8 I
Fr iy ARG EE RIS R 2 N PG b L IE B ARk e
(1995: 856-857) - {RE ML —rWTER A HABIGH - 2R - BATHHY
Bk G THA RS ) BOVERE AR Tz
WG 7 IRERE—EBEFIEE « EEEE CRIMEE) SOR » BAR T
K 5o A AREER EREE ey S P ZE A Y mT RERIIR T (2 REBIUER ) -
IEEUEH - (F Ry ERERA RS iy < B AR ARk i P B bk
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SERATEZE - EHEUE TIRE ) FERER - EA R E e A
FURFee - Hrp—RRAHARE IR S — M - 52 BB
EESERRE - FTLUEEERERE - BERERER - FIRIRE
REFSEER ERMERREHRE - ERETNBRZERRRE - kT
R AR L SEEL AT R N AV AR R R HHI R LRI 22
B Yol AMVIE et o (ERh— R ER EREWEALTE
LR T -

=~ BB REER T EE " B Er
Z LR

BRI B EEREREMS -2 REEE 2 RIG R
(H.L.A. Hart) "JRUZ— Wi &5EHYIARS - KR MESRS R AT

Wk BEEEZRMART A F3h — A2 %g%zﬁwﬁMW%@T
(1) FEMEIE LA L R ( XA T 2 84 ) (separability-thesis)
(2) BEOBEABRNEHAEETET AT (Xf#ﬂié"$g # ) (the social
fact thesis) > BB E I FR L FiAkHFE A4 Lt (3) HFHE
£3h TR PO R AT S RE AT T KRRV EEOBES A
XERFFHRE — @ e N — EAGRAERT > £ L EMWH
(2010) »
2 A igmB AR FTHRALTEEELIEBONGE (1) k2§
4 (2) d’—ﬁxyﬁ’zf"ijtsﬂm& Rib sk o (3) HMAN M BRI LR R
%@h(@&i“ AR CHEE) M (4) FETREERNEH T
IR E1F £ &%ﬂ‘ﬁé’lﬁi@‘ﬂi” KA A AR (5) BT T Sy
(%ﬂéﬁﬁ#’W%’ﬁw6® B XEA AR ERHAGA
(2) ikfuiiie oyt s  RHBTER A THEE RO -
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BB T (John Austin) (EfEEI#EG (sanction-theory of law ) 13 HY
(GBS ASGHICAREF] - SR AT H AR AR A f = AR BIS R i L
o WSRF St A BR AR B AT B =ik R ey S Im UL T DU T - 3%
BAHRE T D& R JERYa < 5 (orders backed by threat) » #5HIHY
A B IEAHAE R S DUR SR T HRBETEE | - ISR B L A
PARESAE Y T EE et & IR ST A T BREEYIRTE L - T2
FHEEEAR §

WERGTRITITH » MBTREBIMEENREANIZT » £
HERT » FEABYEFZHARGEL  #lde RIRFTA
WEWNR - WE "84 (ordered) M BB R B L > MITHR
FHT > TRWREAMABEGRKE Tigdsbies it B
RRREABIRRY RATESSBERERABREER
EARERGFE  RERVIELFTEFLSZHA TLBAL
HeA] (right) AR (authority) » T#BERER » e REBER
AffemEeF T FiEes Stk AaKRT (Hart, 1994
19) -

& BT BRI - BIERAINS - o< 2E B RERE A R
TS EEERE BAITRERERR (authority ) » TR 25E
HNERGEENIRES (power) » EFIM < A T RER S HFIER
B - R EETEENE LR Z BRI B IR R
(Hart, 1994: 20) » #RJEEEL » AUREAT T Lok EAEF AV S —EITAE
IRIRES) (FERSETERREEL) & & AR ik 1A <

13- % R Shapiro (2011:ch.3)~ 3t F (2011 & 13) -
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ERERY 2 I A (E BRI

SR » A0SR E (3 2 e R 3 R A i U B Em L F) - R
#& (Robert Ladenson) FiRIEEHEAMUTHY—MEZRME - fth FREE
MM S » BUFRES) (governmental power) i A 55 [F] [ BT RE 2k
(governmental authority ) * KIS BURNRERE TR 2236 B S ¥EEHMGHY
REFI] » JEMEMIGHIRERI AR S 28 " 3R 1 (justification right) » 14
R RIS E ST IR - g E RN EAMAEER
BOIRER] , - B IROR B OURERZ H iR A B - 8 AMRDRy 5 AR 1T
E T EESGER ERIRREIN (PIAER - BERAEE R
Ry TR BRI AR 5 BEEEFERCEMEAENY » RS
Wk 2B g HERE g ) - APTE aREE R AR A B S B B 2
E CRTHREE TRy » AMMEREE RS O SER B H G i SBE 3
TR LIRBIEER (2 ERRAVER B R O A R A A Al
PR - HAJEEER - AHETEE KM (claim-right) » FIREACIT R
AT Ry ARE TR A T R ) et A JﬂZ@EH
(Ladenson, 1980: 137-140) - AR = LA L/H B EEEMGE
REA BAWURHIRERE - HAJEER - AT BRI AIAE )T 5ok
JIRESES T T REREIIK -

#JE (Mark C. Murphy ) i HHXEERES - TREVE BT
EEE R T 2 q S - ARITAE "an ) B T 1RE ) SRS T e
BWHT T HEEARE - 556 EHRENS "o MR ik

14 35 5 7% b 1% A Feinberg ¥4 #1049 538 » M HA T A £ LA R F 0935 &
0 T AF RO E N AL AR R KA 4L 0 4 A Feinberg
(1970) > #a 4 % # 7T % A Hohlfeld # & w5 ## (liberty right) # 3% K 4
(claimright) #t > FAREFAFER BB RMARTE TR ELBABLE
&#04 B w4, (Curran, 2006 ) °
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7€) HIRSIR - (HEHEMNMS - oA EIRIEREL - #aEs
# 0 B RIRTE EREE IR S N B E R R BRI IRTERY ST MR
R BRBRBIREHET R - R EA R EREERE
RIREFREEN GRS - BIEZHIEE B L - Bl LS
ML AGHEAS THTHE § (reason-giving) HYJJ& (Murphy, 2016:
342) s HR » S—EEAm T BB T 2 AN EAER A E ERE SR
FUE - SRIEFRHEBREMS - THEEEZ it &HEE (a matter of
social fact) » BRI & HHY TAEE AT E] ATEOE 1 EHEE
EEAEERNEE - #8152 - TR e e E R T
Foedt ) B TE TR S ST R R M AARE | S RURRIE A
[FI R - ARMAEE — B b - AT B BT T AR b - B AR ok
o PRSI SRR — AR RS - IAMEE R ERE
FHREEW LR R R A A IRIE R - B HEERE » £IEN
BERCEE - R TS » — it &R B E M IRER LS
B EREE B2 ARG T HBE - S R EEORRER R
CRHIME ) S AHETHY » i REEMEREER A TSR
HE LA EE A TS - ARMEEMNNS » A —EEdGHIRE
BWTUE Ry T AEE » TR & 3 5 B T IRF G e R e e (]
U R FE R E B AR B R HE T A S BIORGE ) - AT & iE e FHEfE
FEIFELR AR ) SHEMEME T B REIREFES - M52 - BR
PHEE | IRERTE TR ERVBGARE ST - BR TIEE |, HalE [T
EREHERBUARE S TR ERER » AR B R IR ES T IR EBaE
5 AIDAH Py g8 o 15

15 (1R et BIEA Ik A TRME T EHE T ERIR
HERF ) XN EMIB R R EHEERERN IR AY T XL
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Dyzenhaus S H2H TERAR M - MAREFRIAIMEE S B
PHERE ) (Validity ) B T E7EME ) (Legality) » RIS TRIVEERESR
BOUZHABRBEAT + HAAHEBE AN RAEIRERIE S 22K H TREERER
BT IR AR RAEN S TS - EERI RN LE
e — M AFAMERFINE - FREZER—ME " A& AKE 4 (an artificial
person) WAZE T ABEMHIEE § (has to will publicly) @ iZEEAREER
EERTT  BEBEBWHIZE T LE EREERNEELLEKE B ARG
IMELGERE | > Dyzenhaus 4338 R FIHE B DAPERA B 3 1 #|H AT
% fiFgH  RNESIEER EE BN S - LR EREN
AIME - AN EGRAMNEER EREM S - EESTInyAIHER AT L
EEMEFIMES L (B — B E FREEN G A S A (HE
W TERNEAIME ) - EATEL ARG T Ze (SR FINE ) R
BANEER EEENARGR RE AL (Dyzenhaus, 2012:
198-201) * Dyzenhaus F R FEAR T ELE R E AR E - FEHREAMNTEL
BRI SRR RRA RN IE - Dyzenhaus FERFHEE I IE—EFEC
BT RAIIAERL - 1 ERL MR @ A — LERA R ERy T
ik B, (moral community ) » TEH T AR B A FEZ T I RERE
T REZRE R RE S R R IE A AT - a2 B ek — V) n RE R FE
SPERTARfERE EREB RS L2 B RIEEE R IEERERL (de jure
or legitimate authority) > TE3&TH UL F—ELHIR T BH &1y B AR
EREI SRS - BIRNERINEEEG S AL TR (no longer
intelligible to him as authoritative ) (2012: 209) » AISEEHEAVELREIE
TRy - BETEAMTAT AR - S BTSRRI - A

FEA#7 X (Hobbesian) # » fJE " EE#9E A # ; (real Hobbes ) (Murphy,
2016:343) ©



122 BB EA e Sy

WTFTRREEEA TRy - 16

g LA HT BT T 2 22 R - thEFRESR R M R Ry
TEHAURRER - ISRFERY BT T — Al ) AR A — T TRR
iR A ST B AR BT T R B R - Do — T Tt A GRS Y
IS5 B AT T - AR R R E MRS B EL S pa b - BR 7w
WRIBEATETERF 2 5 EBISRFAIAEIIE LIS - fE e B B R e Ry
TR MTEREIANSUE T BT SR ER RS ) i—[
PRSI « FEEREBAHRT) - HEREREENE 7 AR #iE
ARTEE & H EEENG B 7 EREIREIR - EHENGSE
BEEEE 7 EEAEE ER ORI — st HER A 2R
ARIE TSR B AR P Ay M ——Ri LB AR EAR T LG Y2
HEEZR > e EEREA AT ARG - & thal 2R itA s
— R RO - 1T E R AR —— IR R F R
NIEFR - A2JEEL Dyzenhaus Z AT RIAN - 17 BEATHAG I E S IRAN
BEBtE - — T AT RE R BB E R H RIRAITRE (sin > IESR
17 crime) A AJREEEEEMH K EMABGARETT - KIBERE A
HER - WAL EAEE BRI nT DL AR B A3 56 2 — 20y

16 g4 32 f 95 T % R Stoner (1994: 74) » 4R E A 7 #H B xR 40 H)
B > Stoner 45 5 E A A7 04 B KL B 58 A eh 87T 440 - 2 E A B R A
WRHEEFEEEROKRE (1994: 73) mEAMBHA G XA LG "k
BHREH BHEFHN ) B— 27k RAREHFABANRKGE (1994:74) ©
17T EERR = EHZNRENBAPTIAR - R T ERN AT THRDES
FEBEAE ) MM AEBAN  ZHHYRIEA AL T EA KX EHE
MES BT RHTR S R ER 0 IR T RIER— RIS (kR E A e £
HABSRBERNAE ) FH & 5w i P AT £ 6 % E A B defr 2 4
AiEETH R HEY > RE LG FEEALEAE (R A RE) BT
Z WA ER -
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IR LG AT LAGE R & K%Eﬁiﬁ%ﬁ M+ JREN > FRERET B E TSR
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KRBT Wr& TAEB I E S BATTH AR IEE M -
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HAETDEMRERBEEE Y - ANRIERZET A —EHEFEHA
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18 ST AR M X THE AN EE R S —F | E
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(Hart, 1958: 620 ) °
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REZ BN REARERBLNE > BT e B EHE - BAFEIR
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TEHE ABIZR 1% » 8 SLE TR B R R e Ak - B b - B
BECMEIREREILIEA » HHEREMAAR "Hi7s ) B TH&IE ) Pragiy
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WribBIMEROR T AT TR AR SR B ARE - IR RS ey -
A A BB AR REIILARERR 1 (1994: 213) » HAREBRGKHHEF AL
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B R A&Ro4 8R4 (Hobbes, 1994: 226)

SEEEHEE AL A BT E N E A E] - BT RUEEER THA
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SRR B AR ATl Fe Bl R R AR e SR 2T - AN R
NEROOEBASOEANTE E iR - AR B AREMERE A RERE
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Abstract

This essay explores Hobbes’s account of the mutual-containment
thesis, which has been a puzzle for Hobbes scholars. Specifically, it
investigates Hobbes’s account of the relationship between positive and
natural law, i.e., law and morality. While the core purpose of Hobbes’s
political thought appears to justify an absolute power, and hence Hobbes
was often seen as a legal positivist (akin to John Austin’s command
theory), his account of laws of nature (supposed to impose restrictions
upon political authority) has been gaining attention in recent years.
Additionally, I argue that Hobbes’s account of laws of nature is neither
“self-effacing”, as some have argued, nor a “fagade of absolutism”. While
Hobbes’s conception of laws of nature as equity does not impose limits
upon sovereign power as traditional natural laws did, it has function
through rulings of the subordinate Judge. I indicate that Hobbes’s accounts
of the role and importance of the Judge’s interpretation, and how the law
is verified by the subordinate Judge, show that his legal theory has been
oversimplified by both the legal positivist and natural law interpretations. I
conclude that neither of these contrasting theories is able to tell the whole

story of Hobbes’s legal theory.

Keywords: Hobbes, H.L.A. Hart, Laws of Nature, Legal Positivism,
Morality
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Long Summary

In this essay, I explore Hobbes’s puzzling claim in Leviathan that
the laws of nature and the civil law contain each other. To be specific, I
examine the hotly debated question of what role the laws of nature play
in Hobbes’s political theory. The standard answer to this question seems
to be provided by legal philosophers, who argue that Hobbes should be
considered a legal positivist rather than a natural law theorist. However, 1
argue against this predominant view by questioning this dichotomy which
might oversimplify Hobbes’s political thought.

In the first section, I review the secondary literature, including
Ladenson, Murphy and Dyzenhaus’s interpretations. One of the key
commonalities among them is that the positivist account of power cannot
be equated with Hobbes’s conception of sovereign power. According to
these interpretations above, there are three kinds of interpretive strategies
to account for the role of Hobbes’s account of the laws of nature: first of
all, some commentators consider this dilemma to be fatal to Hobbes’s
political theory because the normative limitations that are usually imposed
by the law of nature might be incompatible with Hobbes’s well-known
absolutism; moreover, some go further to argue that while Hobbes does
have an account of law of nature, the role of law of nature is not limiting
sovereign power but rather justifying it. Put differently, the function of the
traditional law of nature is reversed in order to serve the interests of the

Hobbesian absolute sovereign. Hobbes’s law of nature, in this sense, is
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“self-effacing”. Nonetheless, this kind of interpretation might not be able
to account for questions such as why Hobbes develops such a substantive
account of law of nature if he does not really mean it. Also, this kind of
interpretation is unable to explain away the binding force of the civil law
and even the social contract in Hobbes’s political thought.

Secondly, some commentators such as A.E. Taylor and Howard
Warrender argue that Hobbes’s ethical theory, namely his account of law
of nature, should be separated from his political absolutism. However,
this interpretive strategy might not be able to provide a systematic
interpretation of Hobbes’s political thought. Lastly, some commentators
argue that the Hobbesian sovereign is not unlimited power as usually
thought, but rather an authority embedded within a moral community
in which the sovereign must observe certain norms in order to establish
legitimacy. While I agree with this, I explore further Hobbes’s claim
that the law of nature and civil law contain each other in the following
section to show that it might not be adequate to simply show that there are
normative elements in Hobbes’s conception of sovereign power. Rather,
it is necessary to examine how Hobbes resolves the potential conflicts
between these two kinds of law. Therefore, while I agree with the insights
provided by the third approach, I intend to supplement it with Hobbes’s
accounts of the relationship between the law of nature and the civil
law. Specifically speaking, I argue that Hobbes’s law of nature plays an
important role for subjects to distinguish the legitimate sovereign authority

from a pure force.

lp FIRB AR



The Relationship between Law and Morality 141

In order to argue this, I first examine Hobbes’s account of the
relationship between the civil law and laws of nature, that is, the mutual-
containment thesis. Hobbes explicitly indicates that they are compatible
and even “are of equal extent”. They contain each other such that, on the
one hand, the laws of nature become part of civil law after the sovereign
incorporates it into his or her commands; on the other hand, since the
third article of Hobbes’s laws of nature is Justice, which requires man
to honor their covenant, namely by obeying the sovereign they agree to
establish, the laws of nature contain the civil law in the sense that the
former requires acknowledgement of the latter. It is noteworthy to indicate
that this mutual-containment relationship causes problems for Hobbes’s
accounts both of laws of nature and also of civil law. On the one hand,
the claim that “laws of nature contain the civil law” seems to undercut the
authority of laws of nature by transforming them into mere endorsement
of sovereign power. On the other hand, the claim that the civil law must
incorporate the content of laws of nature appears to impose limitations
upon the sovereign’s commands. It seems unclear whether for Hobbes,
these limitations are binding restriction or mere counsels. Either way,
Hobbes’s conception of sovereign power seems to be in jeopardy.

To further explore these problems above, I argue against the
common view that considers Hobbes a legal positivist theorist in the third
section. To see whether Hobbes’s account differs from the legal positivist
interpretation that has been usually attributed to him, I examine H.L.A.

Hart’s criticism of Hobbes. While Hobbes does define the civil law as “the
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commands of sovereign”, sovereign power itself is a normative concept. In
other words, as some commentators insightfully indicate, the conception
of a Hobbesian sovereign power implies some internal normative
standards according to which the sovereign power can be assessed. In
other words, if these normative standards are taken into account, Hobbes’s
conception of sovereign power might differ from what Hart describes.
Nonetheless, how is this view compatible with Hobbes’s absolutism,
which implies unlimited sovereign power? In the fourth section, I argue
two points by re-examining Hobbes’s accounts of law of nature which he
provided in chapters 14 and 15 in Leviathan: first of all, Hobbes’s account
of law of nature is effective in the sense that Hobbes’s accounts of the
limitations upon sovereign power are very concrete, such as laws of nature
requiring the sovereign to be equitable in his administration. Additionally,
as Hobbes explicitly emphasizes, it is always against laws of nature for
the sovereign to punish the innocent. Secondly, to avoid potential conflicts
between civil law and law of nature, Hobbes argues that the judge plays
an essential role by interpreting the sovereign’s commands, namely the
civil law, based on the concept of equity as the core of law of nature. By
so doing, the civil law can be made compatible with the spirit of the law of
nature by Judges’ decisions in concrete cases.

This essay is intended to explore the much-neglected relationship
between Hobbes’s accounts of the laws of nature and civil law. By so
doing, I conclude that the simple dichotomy between natural law theorist
and legal positivist might not be able to shed fresh light upon Hobbes’s
political thought.
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