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Abstract

With the rapid development of international trade, business competition is
becoming more and more fierce. Trade secrets are often key factors for enterprises
to succeed in business, and consequently affect the competitiveness of the country.
Therefore, the importance of business secrets is self-evident. On November 1, 2018,
the U.S. Department of Justice sued Taiwan’s foundry UMC and Chinese memory
manufacturer Fujian Jinhua and three Taiwanese individuals Zhengkuen Chen,
Jianting He and Yongming Wang for conspiracy to steal US Micron Technology’s
trade secrets and their value is estimated to be as high as 8.75 billion US dollars.
This is the first time Taiwan’s technology industry has faced US economic
espionage charges. Once convicted, UMC will face a fine of more than 20 billion
US dollars, while Zhengkuen Chen and others will face a maximum of 15 years in
prison and 5 million USD fine. The semiconductor industry is one of the pillars of
Taiwanese economy and the focus of development. Among them, TSMC's market
value is more likely to challenge the NT$10 trillion in 2020, ranking among the top
15 in the global market value. For the China—United States trade war, Taiwan must

be prepared.

In recent years, major corporate crimes have been frequently reported. For the
sake of the growth of their own companies, corporations might not hesitate to
violate laws and regulations, and the damages they cause often exceed those of
ordinary natural person crimes. According to the traditional view, legal persons do
not have the ability to commit crimes, so we can only punish the person in charge,
but not the legal person. However, this might result in some flaws in the law when
we are trying to fight against corporate crimes. In this thesis, we utilize the UMC

Micron Jinhua's case to review the existing legal norms for corporate crimes and
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trade secrets in our country, and give some amendment suggestions for future

legislative reference in this area.

Keywords : trade secret, Economic Espionage Act of 1996, semiconductor industry,

China - United States trade war, corporate crime
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<~ HFALFo W2 5H T (TSMC) 2 # % 4t (Global Foundries )(# 3-1) -

Top 10 Pure-Play Foundry Companies

2014 2014 | 2015 2015 | 2016 2016
2016 2015 Sales 14M3% Share of | Sales 15/14 % Share of | Sales 16/15% Share of
Rank Rank Company (Headquarters)| (3M) Change Total ($M) Change Total ($M} Change Total
1 1 TSMC (Taiwan) 25138 25% 50% 26574 6% 50% | 29488 1% 58%
2 2  GlobalFoundries (U.S.)1 | 4355 6% 10% 5019 15% 1% 5545 10% 11%
3 3 UMC Group (Talwan) 431 9% 10% 4,464 3% 10% 4,582 3% 9%
a 4 SMIC (China)2 1970 0% 5% 2,236 14% 5% 2921 3% 6%
5 5 Powerchip (Taiwan) 1,201 9% 3% 1,268 2% 3% 1,275 1% 3%
6 6 TowerJazz (Israel) 828 64% 2% 961 16% 2% 1,249  30% 2%
7 7 Vanguard (Taiwan) 790 1% 2% 736 % 2% 800 9% 2%
8 8 Hua Hong Semi (China) 665 14% 2% 650 2% 1% 712 10% 1%
9 9 Dongbu HiTek (S. Korea) | 541 20% 1% 593 10% 1% 672 13% 1%
10 11 X-Fab (Europe) 330 14% 1% X 0% 1% 510 54% 1%
- —  Others 2,280 3% 5% 2,405 5% 5% 2,251 &% <1%
— —  Total 42,519  18% 100% | 45237 6% 100% | 50,005 1% 100%

1. Includes 5740 million in 2H15 sales from IBM purchase, 2. Partially owned by TSMC.
Source: |C Insights, company reports

# 3-12016 & 2ot = G Fl A1
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PoaPng Al gEas it BEE LS ERS

(=) 2L@A
# k13 (Micron Technology ) ** 1978 & £] = » %38 {=t £ & & i 7
PR R ERLA A HAN L EMER ¢ 32 CMOS B it B

® ~NAND £-FF e %48 -DRAM -~ ool frie - F i S Bfc v L~ 2 o

st
as}

S H 202006 4 110+ AR A6 L ERS 5 Pz 15 A (DRAM)
1A e (Elpida)gr 4 & & TR 200 AR 2%A A %A1 DRAM
BEWIMEY (EBT L4 HTFEML) CHH T 2010E 47 20 p FEE

WL o Am 201224 AL T BERERAE > F TR EZ 4 f

¥ EHE K H - = HIREOHE B AR BozkEt (Epse- 2012 411 5 29 H »
https://www.jonesday.com/zh-CHT/-----11-29-2012/ » £%{%3I& H : 2019/5/31 -
% MrEHER - BTEh RIS BITE AR EERE e Ay R A%, - 2018 £ 6 H6 H >
https://finance.technews.tw/2018/06/06/cn-xiamen-semiconductor-speeding-up/ - 1% 3% H
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LB ERRE O RER TS oA R 02017 # 2 £ DRAM # | 5 21% »

DIP L ¥ = (EE= % Samsung i 4 2 SK Hynix) (% 3-2) -

Figure-1 4Q17 Global Branded DRAM Revenue Ranking Unit: Million USD
Riniciag o Revenue Market Share

4Q17 3Q17 QoQ Q17 3Q17

1 Samsung 10066 : 879 145% | 460% | 458%

2 SK Hynix 6201 : 5514 141% | 287% : 287%

3 Micron Group | 4562 | 4,023 134% | 208% | 210%
4 Nanya 558 % 430 2%69% rly 25% 1 23%
5 ‘inbond 173 ;17 22% 08% : 09%
6 Powerchip 104 103 0.6% 0.5% 0.5%
Others 144 135 7.0% 07% . 07%

Total 21808 | 10181 | 142% | 1000%  1000%

Note 1: 3Q17 USD$1: KRW$1,131; US$1: TWD$30.25
Note 2: 3Q17 USD$1: KRW$1,105; US$1: TWD$30.1
Source: DRAMeXchange, Feb., 2018
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¥+ N s err)F 47 % (CRIMES AND CRIMINAL PROCEDURE )
#1 L% F#Ep2 FF# (PROTECTION OF TRADE SECRETS )
S1831 &3 % #: (Economic espionage )

§1832. 7%% # #£#4% % (Theft of trade secrets )

§1833. # 1+ 2 i/ (Exceptions to prohibitions )

81834, = % 2 ;2 4z (Criminal forfeiture )

§1835.# & %72 # 4 (Orders to preserve confidentiality )

I

§1836. £+ #Z 2 2 #4247 (Civil proceedings )

§1837. % gz #F 2 /7 i (Applicability to conduct outside the United
States )

§1838.£7 # 1 ;* 22 jZ B % (Construction with other laws )

§1839 z % (Definitions)

S RABEEREARTHZT AL 2 A D - FRA A & R
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P
- SRP 25 FFHT 5 (81832 Theft of trade secrets ) o 3 # 2% e %
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FORTFRFEAFEALTEP R MRemIvieE § EFET T L
Fiw b LAEHS 3 P et (DRAM) fy & B B 3 32 875 ¥~ o

2018 # 11 * 19 p > 4 B i & ¢ . e Robert F. Pecknan % B /2 P g7 555 21 <

WARAT G 2Is 2 3 BT R PR E  NEABMETS Y RF
mﬁﬁé%ﬁﬁ@?ﬁ’éﬁ FAL DT & o R R o d 2017_&‘4)111311

et 72 2R p Susan van Keulen f > w8 S @ H ¥ p o TBE RUCARR
FhArsF o A R EH TARER S HREA A - BB LA D

HE ARG s d 156 # @47 {- 500 § % ~F 3% > BT P40 Ted £ 4236 200

FRIENEFL 2018 # 11 0 1 p fbe VERASFBT FE MER R

iR 3 RET AL EEE R Y ERB O AR P 50 FRTE N

4

DAL EPTIINAR R R

¥ ¥44% 1: Micron proprietary and non-proprietary components of the DRAM
design and manufacturing process

¥ ¥ 44% 2: 25nm Process Traveler document

¥ ##% 3: Implant Conditions Table

¥ ##2% 4: Implant Conditions for MES document

¥ ¥ #% 5: Design Rules document

¥ #44% 6: 20nm Process Traveler document

¥ ¥ % 7: 1xnm Process Traveler document

¥ ¥ 4% 8: 1xnm Process Summary Flow document

41 U.S. v. United Microelectronics Corp.—3:18 cr-00465.
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81831(a)(5) Conspiracy to Commit Economic Espionage

81832(a)(5) Conspiracy to Commit Theft of Trade Secrets

81831(a)(1) Economic Espionage (Theft of Trade Secrets)

81831(a)(2) Economic Espionage (Copying and Conveying of Trade Secrets)
81831(a)(3) and (2) Economic Espionage (Receiving and Possessing Stolen Trade
Secrets)

81832 (a)(1) Theft of Trade Secrets

e
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1 24
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ARTICLE 121-2

Legal persons, with the exception of the State, are criminally liable for the offences
committed on their account by their organs or representatives, according to the

distinctions set out in articles 121-4 and 121-7.

However, local public authorities and their associations incur criminal liability only
for offences committed in the course of their activities which may be exercised

through public service delegation conventions.

The criminal liability of legal persons does not exclude that of any natural persons
who are perpetrators or accomplices to the same act, subject to the provisions

of the fourth paragraph of article 121-3.

ARTICLE 131-37
Penalties for felonies and misdemeanours incurred by legal persons are:
(1) a fine;

(2) in the cases set out by law, the penalties enumerated under Article 131-39.

ARTICLE 131-38

The maximum amount of a fine applicable to legal persons is five times that which

is applicable to natural persons by the law sanctioning the offence.

Where this is an offence for which no provision is made for a fine to be paid by

natural persons, the fine incurred by legal persons is 1,000,000.

ARTICLE 131-39
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Where a statute so provides against a legal person, a felony or misdemeanour may

be punished by one or more of the following penalties:

(1) dissolution, where the legal person was created to commit a felony, or, where the
felony or misdemeanour is one which carries a sentence of imprisonment of
three years or more, where it was diverted from its objects in order to commit

them;

(2) prohibition to exercise, directly or indirectly one or more social or professional

activity, either permanently or for a maximum period of five years;
(3) placement under judicial supervision for a maximum period of five years;

(4) permanent closure or closure for up to five years of the establishment, or one or
more of the establishments, of the enterprise that was used to commit the

offences in question;

(5) disqualification from public tenders, either permanently or for a maximum

period of five years;

(6) prohibition, either permanently or for a maximum period of five years, to make a

public appeal for funds;

(7) prohibition to draw cheques, except those allowing the withdrawal of funds by
the drawer from the drawee or certified cheques, and the prohibition to use

payment cards, for a maximum period of five years;

(8) confiscation of the thing which was used or intended for the commission of the

offence, or of the thing which is the product of it;

(9) posting a public notice of the decision or disseminating the decision in the
written press or using any form of communication to the public by electronic

means.

The penalties under (1) and (3) above do not apply to those public bodies which
may incur criminal liability. Nor do they apply to political parties or
associations, or to unions. The penalty under 1<does not apply to institutions

representing workers.
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82.07. Liability of Corporations, Unincorporated Associations and Persons Acting,
or Under a Duty to Act, in Their Behalf.

(1) A corporation may be convicted of the commission of an offense if:

(a) the offense is a violation or the offense is defined by a statute other than the
Code in which a legislative purpose to impose liability on corporations plainly
appears and the conduct is performed by an agent of the corporation acting in
behalf of the corporation within the scope of his office or employment, except
that if the law defining the offense designates the agents for whose conduct the
corporation is accountable or the circumstances under which it is accountable,

such provisions shall apply; or

(b) the offense consists of an omission to discharge a specific duty of affirmative

performance imposed on corporations by law; or

(c) the commission of the offense was authorized, requested, commanded,
performed or recklessly tolerated by the board of directors or by a high
managerial agent acting in behalf of the corporation within the scope of his

office or employment.

(2) When absolute liability is imposed for the commission of an offense, a
legislative purpose to impose liability on a corporation shall be assumed, unless

the contrary plainly appears.

(3) An unincorporated association may be convicted of the commission of an

offense if:

(a) the offense is defined by a statute other than the Code that expressly provides for
the liability of such an association and the conduct is performed by an agent of
the association acting in behalf of the association within the scope of his office
or employment, except that if the law defining the offense designates the agents
for whose conduct the association is accountable or the circumstances under

which it is accountable, such provisions shall apply; or
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(b) the offense consists of an omission to discharge a specific duty of affirmative

performance imposed on associations by law.
(4) As used in this Section:

(@) "corporation™ does not include an entity organized as or by a governmental

agency for the execution of a governmental program;

(b) "agent" means any director, officer, servant, employee or other person
authorized to act in behalf of the corporation or association and, in the case of

an unincorporated association, a member of such association;

(c) "high managerial agent” means an officer of a corporation or an unincorporated
association, or, in the case of a partnership, a partner, or any other agent of a
corporation or association having duties of such responsibility that his conduct

may fairly be assumed to represent the policy of the corporation or association.

(5) In any prosecution of a corporation or an unincorporated association for the
commission of an offense included within the terms of Subsection (1)(a) or
Subsection (3)(a) of this Section, other than an offense for which absolute
liability has been imposed, it shall be a defense if the defendant proves by a
preponderance of evidence that the high managerial agent having supervisory
responsibility over the subject matter of the offense employed due diligence to
prevent its commission. This paragraph shall not apply if it is plainly

inconsistent with the legislative purpose in defining the particular offense.

(6) (a) A person is legally accountable for any conduct he performs or causes to be
performed in the name of the corporation or an unincorporated association or in

its behalf to the same extent as if it were performed in his own name or behalf.

(b) Whenever a duty to act is imposed by law upon a corporation or an
unincorporated association, any agent of the corporation or association having
primary responsibility for the discharge of the duty is legally accountable for a
reckless omission to perform the required act to the same extent as if the duty

were imposed by law directly upon himself.
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(c) When a person is convicted of an offense by reason of his legal accountability
for the conduct of a corporation or an unincorporated association, he is subject
to the sentence authorized by law when a natural person is convicted of an
offense of the grade and the degree involved.

86.04. Penalties Against Corporations and Unincorporated Associations; Forfeiture
of Corporate Charter or Revocation of Certificate Authorizing Foreign

Corporation to Do Business in the State.

(1) The Court may suspend the sentence of a corporation or an unincorporated
association that has been convicted of an offense or may sentence it to pay a

fine authorized by Section 6.03.

(2) (a) The [prosecuting attorney] is authorized to institute civil proceedings in the
appropriate court of general jurisdiction to forfeit the charter of a corporation
organized under the laws of this State or to revoke the certificate authorizing a
foreign corporation to conduct business in this State. The Court may order the

charter forfeited or the certificate revoked upon finding

(i) that the board of directors or a high managerial agent acting in behalf of the
corporation has, in conducting the corporation's affairs, purposely engaged in a

persistent course of criminal conduct and

(i1) that for the prevention of future criminal conduct of the same character, the
public interest requires the charter of the corporation to be forfeited and the

corporation to be dissolved or the certificate to be revoked.

(b) When a corporation is convicted of a crime or a high managerial agent of a
corporation, as defined in Section 2.07, is convicted of a crime committed in
the conduct of the affairs of the corporation, the Court, in sentencing the
corporation or the agent, may direct the [prosecuting attorney] to institute

proceedings authorized by paragraph (a) of this Subsection.

(c) The proceedings authorized by paragraph (a) of this Subsection shall be
conducted in accordance with the procedures authorized by law for the
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involuntary dissolution of a corporation or the revocation of the certificate
authorizing a foreign corporation to conduct business in this State. Such
proceedings shall be deemed additional to any other proceedings authorized by
law for the purpose of forfeiting the charter of a corporation or revoking the

certificate of a foreign corporation.
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18 U.S. Code § 1832.Theft of trade secrets

(a) Whoever, with intent to convert a trade secret, that is related to a product or
service used in or intended for use in interstate or foreign commerce, to the
economic benefit of anyone other than the owner thereof, and intending or
knowing that the offense will, injure any owner of that trade secret,

knowingly—

(1) steals, or without authorization appropriates, takes, carries away, or conceals, or

by fraud, artifice, or deception obtains such information;

(2) without authorization copies, duplicates, sketches, draws, photographs,
downloads, uploads, alters, destroys, photocopies, replicates, transmits,

delivers, sends, mails, communicates, or conveys such information;

(3) receives, buys, or possesses such information, knowing the same to have been
stolen or appropriated, obtained, or converted without authorization;

(4) attempts to commit any offense described in paragraphs (1) through (3); or

(5) conspires with one or more other persons to commit any offense described in
paragraphs (1) through (3), and one or more of such persons do any act to

effect the object of the conspiracy,

shall, except as provided in subsection (b), be fined under this title or imprisoned

not more than 10 years, or both.

(b) Any organization that commits any offense described in subsection (a) shall be
fined not more than the greater of $5,000,000 or 3 times the value of the stolen
trade secret to the organization, including expenses for research and design and
other costs of reproducing the trade secret that the organization has thereby

avoided.

18 U.S. Code § 1839.Definitions
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As used in this chapter—

(1) the term “foreign instrumentality” means any agency, bureau, ministry,
component, institution, association, or any legal, commercial, or business
organization, corporation, firm, or entity that is substantially owned, controlled,

sponsored, commanded, managed, or dominated by a foreign government;

(2) the term “foreign agent” means any officer, employee, proxy, servant, delegate,

or representative of a foreign government;

(3) the term “trade secret” means all forms and types of financial, business,
scientific, technical, economic, or engineering information, including patterns,
plans, compilations, program devices, formulas, designs, prototypes, methods,
techniques, processes, procedures, programs, or codes, whether tangible or
intangible, and whether or how stored, compiled, or memorialized physically,

electronically, graphically, photographically, or in writing if—

(A) the owner thereof has taken reasonable measures to keep such information

secret; and

(B) the information derives independent economic value, actual or potential, from
not being generally known to, and not being readily ascertainable through
proper means by, another person who can obtain economic value from the

disclosure or use of the information;

(4) the term “owner”, with respect to a trade secret, means the person or entity in
whom or in which rightful legal or equitable title to, or license in, the trade

secret is reposed;
(5) the term “misappropriation” means—

(A) acquisition of a trade secret of another by a person who knows or has reason to

know that the trade secret was acquired by improper means; or

(B) disclosure or use of a trade secret of another without express or implied consent

by a person who—
(i) used improper means to acquire knowledge of the trade secret;
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(ii) at the time of disclosure or use, knew or had reason to know that the knowledge

of the trade secret was—

(1) derived from or through a person who had used improper means to acquire the

trade secret;

(11) acquired under circumstances giving rise to a duty to maintain the secrecy of the

trade secret or limit the use of the trade secret; or

(111) derived from or through a person who owed a duty to the person seeking relief
to maintain the secrecy of the trade secret or limit the use of the trade secret; or

(ii1) before a material change of the position of the person, knew or had reason to

know that—
() the trade secret was a trade secret; and
(I1) knowledge of the trade secret had been acquired by accident or mistake;
(6) the term “improper means”™—

(A) includes theft, bribery, misrepresentation, breach or inducement of a breach of a
duty to maintain secrecy, or espionage through electronic or other means; and

(B) does not include reverse engineering, independent derivation, or any other

lawful means of acquisition; and

(7) the term “Trademark Act of 1946” means the Act entitled “An Act to provide for
the registration and protection of trademarks used in commerce, to carry out the
provisions of certain international conventions, and for other purposes,
approved July 5, 1946 (15 U.S.C. 1051 et seg.) (commonly referred to as the
‘Trademark Act of 1946’ or the ‘Lanham Act’)”.
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