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 ڇ  گ

LӬƄYٺƚԍƼέςяܓіࠅ»ݢ�f《ԍƼέkςȦYޭ٪ݢ«FM

Ɏ̈«ࠅڛƑԹǞϘđԍԘԍҧ޵ς؃ھɱϛܼۮ͡܏ԍЗϙࠅԚĖݼȄƻȥ

ϸWڝϡݽƅͷɆܨϤڢΡԍܹՐ^̢̈ࠅĖȥגіʯԍđʻࠅԊӝ؃ɱ̔ŝ

ĖԍΎࠅڽςݼȄȥ؃ܹܤגɱԍަԣܨڳڒ»׷߉؈¾[ӵخډࠅϺ΂؃ɱ

ԍܨݠڊ»߻ٲ¾[ӵԍӝࠅۃý܇�¥ҤіʯݠٴԍǉԽ޵יࠅcςÞƻǨ

ȥRЕ�́˾ԍy΍יɲࠅɕÞѫ֦ݼȄ΃ĈԍјјтRؐࠅƻݐǹʄ�ʧԍ

јё^ڒߨĖӬƄԍf《F 

­ÀYÝƻҾۜW¦ࠅԍ~ς̈ԍҵиگ《ڍë̀ߛࠅΡʳ�ӭӬڢϤܨ

֛̈Ӭѥ̔ʼࠅ߃ϓƻ̈�ҕσߨӝo̔ګ—ςʡǨʰԜԍɃۜ〉7ࠅ׏Ⱥ̈

ƻܨuȥ؈גͷɆܹՐ^ԍRčˠ֨Fי،ȀɎ̈ϓς͞­oޏ�ԍѵĚ〉

ǿςࠅς̈~Ӭ^ީ�˂̃ԍσìځk˦̈ࠅλԍσìܔEڢٺǿ؈uݐࠅ׏

̈۵ðΫ߈ǆԍ»ʻࠅª̈۲خډװĈŒϤɋЌԍΘߨ׫օٵיŘіʯɋЌࠅ

kɃϛ۝ǿԍіʯɋЌԯ؈ڳYRøҬƼڢٺ̈؈ԍˠڞF  

ӻҩࠅϘ̀گ《٪ڍԍ~ς̈ԍ̿ɏΘ͍זܽ˓ځɻࠅRԚ�ѵPԍіȥ

ԯڳҤ̈̿Ĉ߻ڢEٲ˅ԍY۬ࠅ�Řʴǣέٳٮq̈͞ĈϛܨރշڢΡԍԊ

ɞέqܨھࠅշڢΡװϛϓʖށԍԊɞfװˏF؄�Ȅ֕ٽʳqזɻݐܝڮվ

ӸԲ՚ٸӹσԍʿˀYȩࠅԚĖזɻҤ̈͞­ϓλԻ۳ʱ¥Բ՚σ؛�ݐࠅk

XȩՄ%ԍיʂ޴XԍҨ۸ʻˠࠅ�Ř֗ڌڠϩʰ΍ĖזɻÚ«ԍԛۖރΥࠅ

b؄ʰ«¼ΎڢΡԍܹՐ^זɻYRøҬƼڢٺ̈؈EЙϷࠅҤ̈ȩ͑ܯʍ]

Ρڢܨƻࠅ׏〈ɻÞRʎүǒԍזɏ̿ګԠʻ》ŝĖ̔̈ࠅĢ٭ʻ̈ԍ~Ӭރ

шўǨѫ^ࠅȄ֕R۳ԛࠅ�]Ȅ֕ƻ׆�¾ݐҤ̈̿λέqF 

k》گϘ֕ƻڢΡԊٖ_ࠅ^ډҤܨϤڢΡ͞ĈYɑʘڸԍɅϷȇƈÀF

ӖԏӕזɻҤ̈ɼ«ځǣƻϔɆܹՐ^ӽˆԍ̈ھࠅ߻ٲƻ؃ɱԍ׮o^̢Ė

Ĉ_ࠅ]�ø¥ҤӬӟǴˏٳٮ�Řіȥ֏ߗԍ֗mࠅêČ߻ĈϛރϤڢΡԍ

ÌÅࠅ]ɼܨھخշڢΡװϓȫΞԍΜЌʻ」ࠅҤ̈̿Ĉʰ׀¼Ύԍࠉ֚׳ϥ

čԍҤٯȾYǬֳࠅڳ؃aׅզԍѵPіȥԯˏ–ќǾރɻě��ǣʃזÕם

̈̿ĈڢΡԍӡԀ�Ř¼Ύέqࠅø^זɻϓɼ«ځǣŖۖח҂ࠅ]Yr֛p

Քڿª̈Ɏ؃ɱ̔ɆĈԍΡȞѹ(»ʻFܨշڢΡϘ֕ԍڔӬࠅRȯ٪》گV

Ɏ̈�ʰ˦̈ࠅΡڢշܨYcɎήࠅ΍ՙؑǣ̈ھݓRȞRaࠅٶɻԍմז�

ƻіʯܨЃܼ۳Wkɼ«ځǣˌחԍέqF 

ƻɕڼԹǞȥ�ܹՐ^ࠅϖϛ»ʻҊҊԍσÄ{ϛۭðہ�ԍσÄگ《ࠅ

ƻܨвσࠅ^ݽƱ˅ԹǞ֬֗יԍϜř؈oȥࠅ�ŘݐuɕڼΘ׫ɋЌ̇Ҥז

ɻԍϜřÀࠅ¦Àݓς̈ƻܨαՐ^ީ�˂̃ԍࠅ˽ٽҤ̈ɼ«ҧΟУի߼؈
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ڌԍگ《ڗuԠݐӷեࠅɕYRRĐ؊̿λö˦̈ࠅԍ~Ǫǣگ《٪ࠅ5

؃ql�ٖܽ̈ԍٯࠅɕӶʭ�ζڌuܨࠅڠԓɎ̦װϛҎҎ~ӬݍÀ̈ࠅږ

》қF 

Υ^ԍۖ؈�ԍϾڼݿ̔ࠅ^ΡԍܹՐڢշܨüƻͷɆݐɎ˦̈ࠅϛݍ

йR�ӻq~ٖ̈ܽࠅԍΜ〉Fځǣŝ–̋fװŝ–ԍ~Àࠅ�Àԍ֠Ь؈Ӭ

ѥ¶ª̈ɆXܨշڢΡࠅƻܨuΡȞ^̈》ŝoځǣˠ֨̈ࠅ˦̈ϙRԚخٽ

�Àԍ޾ע�ŘΒq׀ֿࠅĬ&F 

Ϙʰ۰؃˦̈ࠅɱࠅڛϡϟǿу݀YǬTʃɑσۺWԍ׍җ؈ӟ˦aࠅ׏

ƻܨіʯԍ۳ܦWװࠅRԚǋ̾đʻԍۣXTF 

ԹǞӬѮXgRگگࠅۻ޻Ǩ—ࠁ 
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~–ǣҤǴˏ�Řٙט–ùϛŝࠅٶיø�ďі^dӅׅ܄Ӆׅ–±ˏض

̣ŝՀϙީ޵dǜ&ԍӂʸˏࠅϤڢΡµӱɊˏ±–ӅׅٮҤҵЛߨėȟƻۃ

ʸdǴˏaٳ׏ʍ̔͞ĈԍLՖЍo〉ДʛMٺ͖ࠅǾ–ˏ؃aׅզ^d�~

Čϭ؈ٺԍ͖ߎ〈~�^b�ʡėˏyׅࠅėތշɿԍ؈&װטĈήծࠅߎ〈

¥ҤܝڢƓߌd^ʻE�ǴˏҤԲ՚ɎۃE�ɃߨіҤaE]�ˏyَҤdƓ

Ƶďіխ̈חˌࠅܝڢ٪Ҥaߌ 221Ѓܾߎ〈׬ˏyׅdգіςsǽ݁ࠅςs

ϛ݁ӮՖЍo〉ДʛdfװFخޜǴˏa׏ѩҕ؉ۤEȒǴܷ0ࠅ,طѵŝ׌

ƵǴˏa׏ʧ޿d̈ƵǴˏa׏іȥɎӝَіʯ^̇ܬˏēYʂկԍӝ͞ۃĈ

o̠چƅΎ޹έqFʴࠅיϤΡɊןҨήǴˏa׏Ɏήˏ±–ߌڸԍ7ࠅܝڢ

̻ʴˏԍٳʍǹ¢ԟʭЛ&ރµࠅ�ŘǴˏa׏؉ۤԍܷ0̔ɼ«ԍˏ±–і

ʯΎ޹F  

ҩיōªǾ–ˏ؃aׅզЬ֠ 1999ʃ¼Хܾ̇ߎ〈׬ДʛࠅӝɃW�ƱҤ

ʡȈܟˌԍȟƻ̇ܬࠅֈϙʡȈEҭטڳʡȈկқۤп˺ڢ؈Ͼ¬ҧіٙďі

ɎήǾ׏FǴˏa޾ע؃aׅզԍˏȄϛςs٪¼Хݼ֎֎lƵיΒࠅӟه̔

–ˏ؃adգіДʛ͞ĈoʡėДʛEѬЍo〉ДʛEՖЍo〉ДʛE¼Хʡ

ėДʛƯՓգіДʛࠅм܄іW׌ࠅƵE(̽ǨEӢúVƵ�ŘƵޚіʏɎή

ՖЍo〉Дʛԍừ؈¼іЬՐÉʳ̈À¥ҤŖחÆݳF  

ϤΡdࠅܝڢbëɕ̈ƵE׌ƵE(̽Ǩ�ŘӢúlƵ^ˏ±–іėd¾

ރіʏկԛޚƵܝʜࠅŖҫlƵdգіДʛ[ࠅ�չ؈ӝѕ؈ԊɞЬՐߎ〈~

Ͼ¬¥Ҥٺ͖ߌڸdǉԽFיʰɕӻq~〉ߎdȯי�Ҥ͖՚؃ˏ�ࠅaЛҤ

ĈԊࠅ߻øН�ՖЍo〉Дʛ͞Çdӟӱ̠ܵ̔؈ĒEٓ՝^ࠅԻգׅڍḋ

գbʘڧήˏ؃aЛd±Ӆ޵יώ&F]ƻԻգǾ–ˏ؃aׅզd^ʻ̀ࠅҤ

ӻq~ҤڍˏَҤ〉ߎdМׁdʰډࠅ·ɍхڒߎ〈ڍȯdГ҃F  

ϘʰࠅϤΡƤډʴďі̧ڭˏЦRߩ؄Œě͖؈ٺՖЍo〉Дʛԍٓ՝ࠅ

yˏߎ〈׬ܾ؈؃aԍՐʍĿēʡėˏyׅˏܜWěςɹϟ�ǜڢƻգіי

ҤǴ^ٲ͸�ԍâÉڢ؈�ϡƻՀϙࠅŜLՖЍo〉ДʛMdգі͕޵יࠅׅ

ˏ̢Ė͒׵fࠅװ]ƻ֣̾ďі̧ڭˏŒě^ܽĖʂٔF  

 

 
 �٪ŒěE̍ǐА̇ˏ̧ڭE׏EǴˏaߎ〈ՖЍo〉ДʛEࠈڇݱރ
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Abstract 
Compared with crimes in other criminal laws, the crime of sexual assault has the 

characteristics that the victims are mostly women and the victims bear the pressure of 

social condemnation. This thesis is based on the feminist perspective that regards the 

crime of sexual assault as a symbol of the existence of the patriarchal system. The 

proposed "active consent model" explores the wishes of others in the crime of 

disruptive autonomy. Due to the limitation of the author's ability and space, the 

discussion and analysis of the wishes of others in the crime of compulsory intercourse 

is the center of the discussion, and women are the research. The object, mainly based 

on the substantive law, and the issue of sexual intercourse as the main discussion, 

consider whether the legislation of the crime of sexual intercourse against will in 

Article 221 of the Criminal Law is appropriate and whether it is possible to apply the 

positive consent model. With the rise of the feminist wave and the vigorous women's 

movement, my country's feminist jurisprudence, which is deeply influenced by 

American feminism, has criticized and reformed the phenomenon of gender inequality 

in current laws. Therefore, this article will focus on feminist discourse on sexual 

assault, including how to treat power relations from a sexual perspective, and the 

reform of sexual assault laws brought about by the rise of feminism. 

However, even if the crime of obstructing sexual autonomy was revised into a 

pattern against will in 1999, in reality, because of the existence of rape myths, the fact 

that date rape, acquaintance rape and other cases that arouse public outrage cannot be 

dealt with by the criminal law, so many countries have started. There is a voice of 

whether to amend the crime of sexual autonomy. Feminism proposes four legislative 

models for the legislative model of obstructive autonomy: the mandatory model, the 

passive consent model, the active consent model, and the revised compulsory model. 

In comparative law, the United States, Canada, Sweden and the international courts 

respond to the positive consent model. The course of practice is worthy of our 

reference. 

The discussion in this article is based on the development process and current 

situation and brief introduction of the personal will of sexual violation of the legal 

system in my country, the United States, Canada, and Sweden. With reference to the 

legislative models of various countries, the International Court of Justice and other 

relevant cases are cited as the basis for discussion of the topic. Afterwards, we 

explored the orientation of the parties’ will, starting with sexual autonomy, and 
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secondly, based on the reasons for the positive consent model and the criticisms and 

conflicts encountered. The establishment of the crime is based on the violation of 

sexual autonomy rather than violence. . And the center of establishing the crime of 

obstructing sexual autonomy should be the lack of the willingness of the person 

involved in the sexual act, and then trying to find the standard for the determination of 

the willingness. 

Finally, this article attempts to explore the conflict with the positive consent 

model from the supreme principle of the modest and restrained nature of the criminal 

law. In terms of legislation, it hopes to distinguish between the crime of compulsory 

intercourse and the crime of unwilling sexual intercourse with the degree of 

oppressive autonomy, rather than adopting "active" The legislation of the "consent 

model" aims to find the possibility for women to break free from the values of society 

and criticism, and to achieve a balance in maintaining the principle of modest 

criminal law. 

 
 
Keywords: Affirmative Consent, Consent, Feminist, Restraining Criminal Law 

Principle, Auffangtatbestand 
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խRզ  ֨ڢ 

mƵïէЛĔõֈEõпסW)ࠅۤ؉ԍڳ〈ēʂկE~Лˏخޜ»ʃܚ

〈ïէd؈ȒǴںõֈλͣºޚõֈ�Ř֠ҝՀϙΡ9ЛĔƵޚΑѓЛĔƵ؈

θ̈ࠅƵՀϙ؈ԛރƹݧߨɎȒǴ؈ïէԍˏ±–Ͼ�kܥҏރ؈ٮݢќࠅɎ

ήĒщ֗ϯςs݁ӻ]լmõʂХࠅ׏{͌ۤʖїԍރќ؈қܖFʴпƵ 80ʃ

�ԍLǴЛҡҫǤ۳M؄пƵ 99ʃԍLԋәӤܷ0MڂࠅхǴˏ؈ȣէ̀îή

ˏ±–ԍ±ӅࠅԎςƻЦRՀϙ֚׳X̔ڔӬܨיࠅuעѩk̈ھƵďіɎή

ˏ±–Ͼ�ԍ٭նςsmeφܸпԤɎήjі؈ՀϙХ׏ԍϡʭࠅӶXoӾƓ

  FݽYԝԍ՛؈

խRյ  Բ՚0З؈Ԙԍ 

2019ʃ 9Ϛƻ NetflixĈo׌Ƶԍ֥۳ܟ¦ģࠅģpJUnbelievableKࠅς

RݒΎ֭؃ԠɃq�ԍģ׆�ީ~�ࠅ1ޣ»ԍʡėˏyq�øñȺѭŘ 2008

ʃԊӬƻةԑ߆ɪƅՋ̳׋ǣɪԍRօĐǴˏٙʡėˏyϾFή׌ƵǣΟˏ±

Ͼŝ–טςٙӴřE؋ˠ~ݗ̋ࠅt^ܵ٬ԍ~ߤΉƅÛ–ࠅɕފӬ~ʡėˏ

yƻ׌ƵcϛYĖ ڟuܨɎήˏ±ϾԍיɑԍʡėˏyϾF܄¬ɡήмࠅ13%

ϷϘʰʬʬŝƲήŝ–~ςsߎ〉ԍƓߌWFܨuǴˏƻqˠԊӬܹՐ^ϛڛ

ܹLǸMơࠊ 

d̔�ՔdL�~ީ׆�»MςƱҤƻܨRօĐϾ�^ܝ͝~–ٙࠅԊӬ

ԍܹՐࠅԎҤƻCǤފӬ~ނðࠅR¾̑ׄ޸ؓ߹خE̕^ϛБԍӴ~۴Wo

ǷԍʉࠅƻǷԍ׬ʰɊǷ֞ƻoʉWFӴ~ſڂǷࠈLY٪ɒdࠅY٪хΕࠅ

sě̈ɕRБΠo¦FM�ɐʻƼɊǷԍ߫߫̕ԍ֞ƻ׬ʰࠅҩʰʴR¾߹ؓ

ԍǨ٘țٟ̽ĈҔ҈%EɐҜɵƅөٞтFƻ͗X«ԍǤτǣНʡėˏyǷF

�ӮΟ�ԛЗ̦ܹՐݮٽoX«ࠅ]ȌױǷڛǹϯΙǎࠅڵɕ̦ݮX«ԍñȺ

ԊĖ֥WFqʰ�Ƅ�ǷTĘҼƅџҙࠅӻǷʴџ̕ݽĈ«ԍσÄࠅ�ɲۣ֠

oࠅ]ۣ̽oǷԍʉƟƅٙ٣F 

ªࠅߥƱҤَҤ~Ǫϛ֠ࠅE֝ɼ֞ϩږٶcϛ˒Ʃݓ~Ҥَ^ܝu͝ܨ

ʳٙ–~ܼސ]ҧ̈́ÛE̓ݽ]ҧ̘߬ࠅ(Wٙ–~џҙڲ̇ܬࠅ΂ԍީ�ͨ

ڇڲɎήٙ–~ԍࠅЕR¾Ͼ�ӭӬ̃ӾܨɎήݺݒɁEjіڵࠅFήЦσޣ

̃ӾࠅǷڛԍςԠڌơט̋ࠊcς͈ܬoR¾ߣɘ«͚ضYլǴέđٗԍRǤ

������������������������������������������������
�
� Ύ֭؃óטٽ� Ken ArmstrongET. Christian Miller� ƻ 
��� ʃ �
 ϚԍΫנLR¾ީ׆�»ԍ
ʡώΒqMࠃAn Unbelievable Story of RapeࠄFЦǎɏƻ 
���ʃφգؠӏ^ӑʳϘ¨Lݠٴˏ
ǎɏMࠃExplanatory ReportingࠄF�
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ˠݍࠊςҤoٞf˸ňŜќ〉&ڇڲ~–ٙࠊԍf»ʍʬʬoٙſ~RЕŝĖ

ۜӾFי[ӵlƵɎήˏ±ϾԍڟϷ{o׌Ƶ̈ࠅƵϓƱÚ֜Eä—ԍʧࠅ޿

ՀϙɎήˏ±ԍ݊ڦEÌࠅ˅ٲ٬ϓ(ѵݹϡXˏ±Ͼ�ɎήjіݺݒԍY»

 Fט–ƥԍŝݻҤ̇ࠅ�

ʴWܝԍq�^ࠅfԊӝɎήˏ±ϾࠅďqÒϷ^ַςϡʭٙ–~ϛլm

ǨԤԍỲڧࠅǹњẎעE˒̪̄ߑEǤẎԡE─ܚɩҖ̋ࠅςߨۺϛÛ

ԃEϾԊǏƼϛ̘߬ԃ۱ܨࠅuҧYƻʡڟˏ±Ͼԍʡė&F 

YϙŝĖ�¢ׇ̂FʡėˏyϾ�ԍΟݓČˏ±ӅϘʰݒǨࠅ¬ƵҤ׌�

ȞϺ΂ڟϷέʛԍYoǨԛܧʏࠈjі֜ٸɘXɡԍLòƵӅׅٙ–ڟϷࠃThe 

National Crime Victimization SurveyࠄM֜2014ࠅٸʃϛԌČdV?Ưԍˏ±Ͼ

 Endࠃֹ֖ޚɎȒǴώَƵݧϷL^ФڟԍȥِڱϺ΂ϓƫיࠉ2پڂۤٙ͞

Violence Against Women InternationalࠄMࠅٸ�ЕϤ^ÝϛԌČdt؄ԌČd

r?ԍϾ�ٙǎſ3ࠉLתǒǉǨȥώ&±–ȒǴԲ՚^ʻࠃUniversity of 

Kentucky Center for Research on Violence Against WomenࠄM2011ʃԍǎſě

LԠХԍ׏ǹ¢ȯࠅپڂÝԌČd?Ư؄ԌČd?ôԍˏ±ϾϘ֕ٙۤ͞ࠅ̿

ʡėˏyMҤˏ±ڟϷŘۤ׆ڀڂoɯǨޛԾFǎſ^žӝĈÒϷƈEЙɁ

ȮEіȮࠅӫ؄ŝ–؃טɱݓѺЋګ̔ࠅLʡėˏyMςӱފӬӴˏªӮШƨ

Ȍ̇ܬ[ࠅט–ٙױÛ–ԍَҤFҩࠅיƻٙǎſԍԌČdT?tϾ�^ܨࠅ

uَҤݓςӱٙ–טԍҭ~ίَԍࠅZÝϛԌČd?RªӮoШƨࠅǨݒČˠ

ѕX]яϛ̇ܬƫݢÛ–4יࠅԲ՚̿ĈࠅЙɁȮϓߎ〉͞yݐuLٙ–~ŝĖ

λߒÛ–ࠅӅׅȗӾ~ªӮБϰEĉЄט̋ࠅϛҾӟڲ΂M�ŘLŝ–טŘσ

ǎϾMט̋ࠅLƻӅَׅҤԊӬσٙ–~Ѻݝ]Zяϛܼʹч߻Mԍۤ5ڂF 

пƵٸ΂֜ࠅٸoԍ֜ߏҠ{ϛЦկ؆י 101ʃ؄ 103ʃ̔ϛl֍ďqі

ďіխࠅĒщۀdȯލ 221Ѓ÷ϛ 242�ҧׅĒщࠅҧׅĒщƱț÷970 ٸ 

ɊqˠpݽҤLٙ–~ϛҧƻխRσטНǣݤΟݤҧׅĒщƱțΟࠅ^Fø߁

�ͣޯEǎߥ̋ڵÛMࠉýøНҤLqԊӻσϛҧՖЍƃΕE̵̫̋ۮܢM6F

ӱЦٲdࠅɎήˏ±–Ͼࠅ�іʯ�ϛڧǣĚϬܟˌȟƻF 

ή٩èࠅٮʍԍɅٳΐݼҏʖїŘܥԍ˅ٲˏޜ 1999ʃ̈ࠅƵ֕ήɊďі

խ 221Ѓ؄խ 229Ѓd 1ԍ٭ȯࠅʴŒ«ԍǾ–9ׅߓզ^ӐգĈ«׆ڀ[ࠅ

LǾ–ˏ؃aׅզMFή¼іʰࠅˏӅׅʴŒϤܼʹˌ˦ԍ֚׳Xיި׵Ĉࠅ

������������������������������������������������
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YýɡήܼʹӅԍЎ˅F؃ˏיabɡή¾~؃ӱԍRՓɞӝࠅɡή؃ӱЛĔ

ԍRӧࠅƱЦˏӅׅɡή±–¾~ԍ؃ӱіԐࠅɡήǾ–؃ӱԍRՓߏǂF 

�Û–ӬƄގ�ςࠅԯڒ؃aԍˏ–�ՀϙǨԤɎήǾࠅΐݼ˅ٲخޜޥ

ǢࠅɎ¾~âÉϘʺʋԍÛ–ࠅԛ܄ήۉӭ̋pڻcYܹςވɡή¾ࠅߨǾ–

ˏ؃aŏςԚ͗±ð¾~ࠅߨۺɎήٙ–~ٶיςϘԚ͗ƅ�øٽ˽ϘѵԍӅ

َׅҤٙࠅ–~̔ŝĖԍߦƩƅÛ–ީ�Ӯږٶ«ʤȺFӱήˏ±–Ͼ�ӂЯ

ࠅЦǢࠅĒщ֗ϯލҨήіןʍߩνªՀϙǨԤࠅӃѭՀϙÈӟǉϤâÉࠅˏ

ƻܹTԍr?ʃ^ࠅɎǇі~ƈ޸Ɏˏώ&َҤỲY۬ԍ΁˷ࠅɏ؅ί(ϓ

ǨƅϓƫSԍďqjіỲԍǜ&יܯࠅʧ޿~пɎjіԍ»۝Řٲ》Fďі

Ǿ–ˏ؃aׅզdϾ�ǨǣМׁԚ͗ڲ΂ࠅǣ͕Ӯٙ–~̿ܝ¥Ҥa٪dĒщ

ǉԽࠅ�úǂʡėˏyׅҤ¬ࠅƻՐʊіWƱЙɁȮۈϛ؊ٙڲ؊߃ࠅ�ۏڲ

ſ�ʡė&կέіLܾYٙ–~〉ߎMיҤˏyࠅˢٙ–~ԍ〉ߎҤaڒٲ

ԯީࠅ�ȟƻȲڲٲ΂�ۖڲλࠅΒЙέʬʬ̣΁܄ǣdΖޝߓڂF 

RčԕƻYٶ^ɕÞςLˏMԍʖſГࠅږƻÚ֜ԍࠅٟ˅ٲςYȺɊø

͓ƻƥݎԍࠅkɕςܨࠅڛςfÍŏςYڛװԍqFƻծטԍJࠅ^ۃɎή

LˏMԍƔڍ̀سς҂؃ήLƵ^ÏʑΘ׫MԍڝՐࠃƵɐcڠºÏڳڒܭࠅ

؃ɱԍݓߨۺςǪܹީ�Ɣ߾ԍיࠅࠄZ̈Àc؈ڠӺˏԛهԍӵ֪ࠅ�Ř�

߷ς《҇Ԃࠅŗ̋טςҶȕΌΌŽŽƼٕܼڛϝČҤWXٕګ̔ࠅԍLXٕ֘

ɎY׵װԍӟڢMFYܹࠅƻσXԍՀϙࠅ˅ٲɲ֠ݼΐoځǣࠅƻϳuрƶ

ɲܯĖf�êČEӟˏԍࠅڢٺƻ؆ҠࠅkځLˏM�ς׍җEОٶŗФԍࠅ

ӫ؄kϛYࠉdRߌڸԍіʯٮݢϘٙࠅoЮďȟʕdǢގςװfߌڸ±ˏ�

ɑԍՀϙܷ0ςݧɎЦࠅ»יߌڸ]¶̇ԛރіʯ؈ࠃіލĒщࠄԍΎࠅڽø

ڽΎ؈ٮݢՖЍ�Հϙܷ0«¶̇ӭȮȥࠅ^ߌڸ±ˏƻיf٬RΣFˏ٪ݢ

ԍߛࠅӻøٓӻɡȒǴƹߨԍَ0&Fʴ؆ҠɕďqіWރήˏ±–ׅԍ¼і

ЬhfٲdࠅȒܷƹߨԍĬ&ࠅªˏ±–ӅׅƓߌʴԤǣՀϙƓ׵^ߌ՗יĈ

ܩ^ڸǥƻҳװࠅǞYɎԍ͛ί~޹Eīϳu؃ӱѦ̋jіΎࠅ֣ˌď9dݢ

ܹF 

ς�ƻܨuďqіEǴˏa׏ԍҳࠅ^ڢծטɎή̔ҳǇdˏ؃aЛdñ

ѰE؃a〉ߎԍ͞Ç�ŘLՖЍo〉գіДʛMկࠅߌڸԊӝϛځǣÉʳӳڢ

dهF 

ܹTԍˏēΘޅ±ˏ؈׫նΘࠅ׫ɽɽf٬ΘɏǴˏ݊îحðŌޝˠǕ�

Ř؃̈ºںձӸܨࠅu]ࠅڙݰ޵�ŏςƫݢY۬ࠅƱҤмۤ؃ºձӸ̈Àϓ

ݺήȨ~–ٙޓȯԍo〉FܹTԍ̿ɏձӸʬʬתEՖЍEߎΘɏ�߷ς؃ڍ

ƈԍٙھࠅؓٳ–~̣΁qˠԊӬԍܨ܏ה٪؛ࠅ�ۏЕԍ̀ࠅ˅ٲʴϸƷΘ

ɏȥӬLяϛo〉ࠅɕςˏ±Mࠅ(ʡLˏo〉ЛMԍΘڒࠅ׫Ѻo〉؈Yo



‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i  U

niv

ers
i t

y

DOI:10.6814/NCCU202001508

� ���

〉ԍ〉ѰF2015ʃ׌ƵϸƷʖїªӮLRϪءMࠃCup of Teaࠄ¥ҤΘɏˏo

〉ЛԍΘϦFø^ʤȺˏ݋ֈɕÞڡ݋ɎέƛϪࠅءɎέϛЛщȯ٪ƛ؈Y

ƛࠅōªRݼȄǷࠇ�o〉ƛࠅ�ʰ«ݓяƛࠅ¦kYװʡܜǷࠇ�ƛȫFǹ

ϯɎέҧ〉ڳϓςYװƓǷ̋�ࠇʡܜƛڍיࠅء٪ԻºǷࠇ�ԍȩòF(̽

Ǩ֣ǣĔvˏώ&ޅѓ^ʻࠃVSAC؃ࠄ 1997ʃݼȄƻϸƷ^͙ɞLɌٸݢ

ӹ MࠃProject RespectࠅࠄEī̇գȥӬ؃ԊˏԍՀϙَ0ƹݧࠅޕɎˏώ&

ԍЎࠄenthusiastic consentࠃ0LҮˠՖЍo〉M͙ࠅñȺ˛ٹܩնʘգ҄ޅ

ݦ0ǉَ؈׫7F(̽Ǩ٩ɤǴˏіʯΘ˅ٲʀīȥӬʘգˏo〉Лԍࠅ˅

؃ࠄWest Coast LEAFࠃ 2017ʃَۤܯ Only Yes Means Yes ԍέϾ͙0ܯࠅð

ǨɋϸƷ�ɬ¥ƿʤʛڢٺo〉ЛԍЎ˅8F  

ƻ׌ƵࠅYÝLˏo〉ЛMԍΘ׫ǹҡǹࠅإϸƷ͕ӮLՖЍo〉MҤĒ

ȯˏ±–ԍГ҃{̇ҤΑձaѧF2014ʃ(ɪɪݹɷϞպ׈ SB967 іϾ9ࠅ٪

х(ɪõՊգǨȥѺЋӵȯˏَҤʼ߃ςƻѺަݝέo〉ԍˠѕXԊӬࠅk̇

Ҥò׌խR¾٪хϸƷ͕ӮLՖЍo〉MҤГ҃Ēȯˏ±–ԍɪٖܨࠅԿюߺ

Y�ٖo〉EӍۅY�ٖo〉EրՄY¨̋ݗݜkY�ٖo〉FԘĝò׌lɪ

؃aˏӻq~ަέԍںYÝ֣ࠅϾ͞޹LՖЍo〉MԍϸƷΎݼϙՖЍɞڸ

Лࠅa0έkf�îήޓðДՒófԍˏَҤӆ」ࠅ]Ɍݢŝ݋έѺЋλԋԍ

ٖ〉ЛࠅԻºʪЦȩòÏʑԍˏރµF؆ҠkfŖ͕ܨЕԍ֠ࠅߥʴϸƷΑձ

ԊӬޅ߄f�ϛڍ̀ࠅLˏo〉ЛM」ʍݢʀīȥӬʘգɌࠅ̕خ׫ȳɏΘ؈

dΓࠅӫ؄ϛīήѻɑ̿ٙۏ–~ԍ؈ڢٶΡ9Ԋ10ݚF 

ՀϙâÉٲɎήˏ؃aЛԍʘգEϸƷˏΘ׫ԍȳÚ�LՖЍo〉MҤȭ

θࠅծטԛӻڒfࠅˢɎήLՖЍo〉Mςs݁mďі͕ҤգіДʛࠅɃϛӾ

 ΒbϤῬ˦٪͖՚ԍFࠅ׏

խrյ  Ɠߌd͞Ĉ 

ʡȈΡ9ςRՓՀϙƳϛࠅ˅ٲȦ5߼ӂēςӴˏَܯˏ±Ӹ]Ό̾ݧɎ

ȒǴԍώ&َҤ11FʡȈՄڌԍ»�ٙʖїڒҤςރήŝ–טƅʡȈӅԍqɃ

������������������������������������������������
�
� Ŗ٬ .::69�

===	?+93+'49?+9	)53

ࠈζٱݿϘʰࠅ:549+4(�
� ʃ � Ϛ �� ζF�
�� Ŗ٬ .::6�

===	=+9:)5'9:2+',	58-
5;8�=581
?+9�3+'49�?+9

ࠈζٱݿϘʰࠅ�
� ʃ � Ϛ �� ζF�
�� Ŗ٬ .::69�

===	:.+-;'8*/'4	)53
=582*

���
9+6

�
ݿϘʰࠅ:9�3+'49�?+9�)'2/,584/'�9+>;'2�)549+4+?


ࠈζٱ�
� ʃ � Ϛ �� ζF�
��� Ϯ׌�Evȋӣࠅяϛo〉ɕςˏ±� �only YES means YES�DDòӞǴЛܷ0LՖЍo〉M
ԍÇڸEΘ؈׫գі͙0ࠅȒԲֶИࠅխ ��� ϡ߀ࠅ 
��

ࠅ���� ʃ � ϚF�
��
� EMILIE BUCHWALD, PAMELA R. FLETCHER, MARTHA ROTH, TRANSFORMING A RAPE 

CULTURE (1993) (opining that rape is an epidemic perpetuated by our society, which encourages 
male aggression and implicitly supports violence against women).�
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ˏʡėٙ˦ט–яϛY;ԍŝࠅȯ٭ڌR¾ՄࠅА̇ʡȈΡ9F¬ǹיƱࠅ12

yࠅ~Àφܸԛ»ܨՓʡȈՄࠅڌ�ςӝɃςځࠅǣŝ–טƻ݂ŝˏ±Ӆσϙ

֠ЬLĄ֗Ỳࠃfreeze responseࠄMࠅƻЦϡݽ�Àҧіߨۺѥ0̋13ڌڛF

oЕࠅՀϙWφܸƻˏ±ϾԊӬdʰࠅϙ̿ĈȒǴԍٕ݇خͽE̔ƛԍݤݗ�

ŘˏރµԍߋӔࠅ¥ҤȒǴςߎ؃ˏَҤԍ̿ГFƻӻ�Հϙ^ࠅϛʮǣҵЛ

~ø^ǨǣΟςǉήɎӅࠅڌɕԍʡȈՄܬ̔ˌܟ–±ˏ؈ėXԍˏē͘ėߨ

̋ŝ–טԍΡ9̇٬14ࠅø^ރήŝ–טԍRuϘ՝ĈԍՄࠈ7̻ڌŝ–טɽ

ɽڬՔٙʡėˏyEŝ–~ԍَҤ؊Фɏ؅ٙʡėˏy�Řŝ–~ϛۏ�ºں

؃ɱîŝˏ±ࠅԛмَҤ~ࠅŝ–טʬʬ٪̣ŝϓǨԍՀϙǜ&FɎʡȈq

կz̝̘ٞخEڳ〈ʹɎŝ–ȒǴԍܼיYࠅטƼÌqίώˏ【גÀϙ~ࠅ�

нхԀࠅLҤ�߷٪ޯĈࠊ�ݒߨۺMEL¦Ҥ�߷Y՜ǣRࠊ߻MFbRέ

RčςYςࠅÍ߷ݐ٪Е՜ËYܨkϙYƓ؃ɱLǹϯ̈ט–ώ&ŝˏࠅ޸

ɕYϙԊӬoࠊMFƻˏ±ԊӬʰࠅŝ–~ƻďqjіօ֜ԍҧīࠅƻ̈Àԍ

Հϙ^ࠅǪǣԍ~ࠅɔøςȒǴ֠ࠅЬخoЕԍ》ŝࠅ�ÀŝĖ±ӅEنʭࠅ

ҩʰŝĖɅϷࠅƓ�ÀÍo�߷ϙԊӬܨՓqˠࠅ�ÀŝĖރή؃ɱԍˏӬѥ

ԍۜӾࠅƱ؃ɱŝ–יŝĖɅĒF�ÀRӬ^ϘփւԍσĚ̇ڽoR¾Βqࠅ

ƻΒq^ࠅ�Àεςŝ–טŗςٙۜӾԍ~F 

؃ӱǴˏa׏іȥ— Susan EstrichɎήˏ±–іԍČϭڒࠅҤƱҤіʯ͕

ŜӴˏ̇ܬי߻ٲʡėˏyڒȯ؈ȯׅԍܿѻӆ」ࠅӻq~ڒҤL؃ɱ֠Ьo

ʡܜԍˏMࠅøڒȯնƶǨήLӻq~ڒҤ؃ɱٙʡȈMࠅŗǨήLӻq~͞

Ĉ͘ڂԍʡȈMࠅŗǨήLٙۤڂԍʡȈMࠅŗǨήLٙȯׅԍʡȈMࠅžӝ

ĈҋΤӆԍʡȈ·Þ15F  

Ǵˏaט׏ϤװƼɊ؃ɱԍ¥ӮٮҤ؈Ƶ—ŘøҵЛėٖ̔ӝԍʡȈΡ9

¥߬ҳܨࠅªǴˏa׏ƻõ÷ƅΑѓW؈ˏēӅׅ͘ė֧ȾԛܭFخޜʡȈΎ

〈Ȅќݼט׏؃̈YԝԍǴˏaࠅ޹ڽȄ]ӑʳΑѓЛ&]Ƀӝіʯݼ0ܷ޹

������������������������������������������������
�

�Martha R. Burt, Cultural Myths and Supports for Rape, 38 J. PERSONALITY & SOC. PSYCHOL. 

217, 229 (1980) (concluding that rape myths are widely believed by Americans and that subscription to 
rape myths is predicated by a person's beliefs about sex-role stereotypes, interpersonal violence, and 
the opposite sex). 
��� Kimberly Peterson, Victim or Villain?: The Effects of Rape Culture and Rape Myths on Justice for 
Rape Victims, 53 Val. U. L. Rev. 467 (2019). (indicating that many women experience a freeze 
response, during which they are unable to move). This myth--that if a woman does not fight back, she 
wanted it--is most commonly seen in the form of jokes such as “you can't rape the willing” or 
statements such as “she liked it” or “she wanted it.”�
��� LՏ0ԍݧȜYװ՜֪MELӉȘҧͧɗࠅӉҿзΙ«MELR¾ɳ͏̴Y޿Mܨܹܤu¹

LӴ~ςYϙɎϚ֠^ԍǴ~ϛࠅЛږڌԍט–ǹ¢ǲۣˏ±ŝۃf�ԊӝՀϙԍĚϬJࠅڨ

؉۪MELϛǳ&̮̫ơࠊMELҤ�߷Y݇ͽࠊۮܢMڧǹЦߏԍƓࠅߌǑܬҵЛߨėXԍ

�έҤ˦Þ^ԍLˏ±–ٙ–~MFࠅעƃΕE̮Ю̵̫EѲẎעϛǨ߃ʼࠅϤ׸–±ˏ
��� 
խࠅ˦ˌࠅڢԍʡώ׏Ǵˏaܯǉࠅρǹޑ� ϡ߀ࠅ 

ࠅ����� ʃ � ϚF�
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ĖࠅƻȯׅձӸ؈Ǵˏa׏ԍַߨԘГdݽȟƻځخǣ֧ʠރµܨࠅuԘГθ

ƻ֗ϩȒǴԍʴɡƼٴࠅ�Κկ֍ėʍ]ɍхČݖõʂ16FҩࠅיYɎˏēώ

&ԍǴˏa׏ƹ֗]Ϣɏ؅Ɏďqˏ±іԍoۜΌ̾FԛYࠅƻǴˏa׏ȥِ

ӵɎˏ±і٭ԍ̠Ēˏچ�ǣՓǣЕڛࠅλoǴˏa׏ӟڢԍۂȿˏFƻܹT

ԍ─ʃ^ۧࠅ«ۧǣԍǴˏa׏ӟݼ—ڢȄۏڹLǴˏa׏ɲٙԻȯҤƵ—Ɏ

ˏԍԖճЛM17FǴˏa׏ȥט Janet HalleyɎܨՓǷՔdҤLѓӟǴˏa׏M

ԍӝۃԍԊɞ͕Ŝo̠Ēˏԍ」ʍ18 FѓӟǴˏaܩ׏ɽς̿LƻɃޚԍіʯ

ėʍЛ&^ԛӻλߒƼȟƻخǴˏaט׏MܩܨࠅɽٖӝҤR¾Ƀۜˏ߁Ԙࠅ

ōʡڟďqǇі19F 

åճϛܨЕԍ̠ࠅچ�Ǵˏa׏Ɏήˏ±Ύ޹ԍ۱܀®ҩֿ׀Ϡخǖ(̂

ׇˏԍέqԊɞFރήˏ±іࠅ٭Ǵˏa׏Ό̾טɹϟڍіʯװǥܹܩÚܽٹ

[ࠅ&װZ�ҩºӶ̵֘ˏَҤԍ[ࠅɽѥ۹ԍˏӬѥ޵ªȒǴͻϛܹTࠅ˛

ϛݧɎʡėˏyԍіʯٝΕ͛ίࠅʴܯיRЧ͞ߩǴˏԍˏa20ˏٲFς�ƻ

ˏ±–іWԍܥЧ޹ڽd�ζࠅǉܯǴˏa͞טڢ׏ĈƻǾ–ˏ؃aׅԍА̇

٪�͕ŜLՖЍo〉ࠃOnly yes means yesࠄԍգіДʛMF 

ҩיЦRaʠŝĖǴˏa׏ȥӵ؈ďqіȥӵԍځǣ̠ĒFƻǴˏa׏ȥ

ӵdñࠅݒōƱlՓYoѦēיɎήˏ±ׅϛ̔Yoڒԯ؈aʠߛࠅëɕLՖ

Ѝo〉MdգіДʛӭӬԍ޸ۈʧࠅ޿ˏЛѦڒҤøϛfװǜֵǴˏˠ˶ٴ

ΐࠅϙ̡г͎ˠ˶͖ډԍ՛ࠅ21ݽYÁ̇ܬǴˏƻˏѥ0՛ݽԍÁܡԊɞFɕ

іʯƻʤ̇٭նέ޸ԍϛΓˏfװŜщήіʯ؈ӻĝՀϙɃ۶ԍÌިՐʍࠅ{

ō؛ӝَՀϙɎήˏѥ0dٲ˅]Ϣ̜ࠅ܏ӻіʯۦĝҤգіσࠅrטÌިɰ

ՀϙΡ9FɕڽҧīήΎיࠅ「õЛ&Yӻ±ðζɽӬѥԍӆ̇ܬÝࠅΆǨۯ

ďqіςs̀ӱǴˏaܹ׏ʍ�ðdࠅ߻ٲElizabeth Schneider̔ՔԍLސό^

ʡėˏƵ—ď؈Ŗ؈ēώ&ϩֲԍҀϟˏ׵čҀϟΈܜōȒǴࠅݽƼɼMdݽ

������������������������������������������������
��� Robin West, Jurisprudence and Gender, 55 U. Chi. L. Rev. 1, 13 (1988) (hereinafter Jurisprudence 
and Gender).�
��� Judith Butler, Against Proper Objects, in FEMINISM MEETS QUEER THEORY, 14 (Weed & 
Schor, eds. 1997).�
��
� Þ̈ܨЕԍRu~ۏڹLɊǴЛܷ0֊ðoƵ—ճӟYؑq�ԍԘГ^MF�
��� Janet Halley et. al., From the International to the Local in Feminist Legal Responses to Rape, 
Prostitution/Sex Work, and Sex Trafficking: Four Studies in Contemporary Governance Feminism, 29 
Harv. J.L. & Gender 335, 340-42 (2006) (hereinafter International Responses to Rape).�

�� Cristina Carmody Tilley, A Feminist Repudiation of the Rape Shield Laws, 51 Drake L. Rev. 45, 57 
(2002) (observing that rape shield “proponents hoped that Congress could influence public opinion 
about gender equality by permitting women to be as sexually active as men without forfeiting legal 
protections when victimized”).�

�� ¢οۄࠅغҷǴ~CCǴˏaٴˏ؈׏ΐࠅԏÿࠅ���� ʃ � ϚF�
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qԍƓߌdࠅ22ݽƱҤǴˏƻіʯƅՀϙ^ʴɡˏԍëǩY۬ƅφܸȟƻ ܬ

oR¾[ӵࠅƻܨ¾[ӵ^ࠅȒǴŝėή¾ēӴˏنʭ̋טҵЛėƵ—Fҩ

ǴˏaࠅӂȯσĚ¾ܨ�ƻࠅYςӟ˦ԍ݇ͽݓ؈Ŗ׀åճΐЅďіƅ̾ࠅי

Ɋќ〉&ΐ؄Հϙࠅԍĝ͞ޓÀԍďqjіօ֜øȟƻׁ̈چR؅̠ڍ̀ט׏

âÉ؈ٲΘ׫dW23FȒǴỲƻďqjіօ֜^LۣWЛ&дǊM 24̀יࠅʴ

ҧіӭӬՀϙХ׏ԍEկ֍ėʍʡ9ԍӅׅօ֜^ݼȄ׵ٴǴˏa׏Řøݢ٪

ԍYˏܜױգǏԍܹՐ25F 

ɕďіԍȌƩ&ݒČࠅϛȥڒטҤďіԻɃיZ̀ڍÝYξӝَ٭ն26F

ɎήaʠLՖЍo〉MДʛࠅטڢǋܹ̾ܩѬ̋ގ¼Ύӝϛіʯ̋߅ɷΫіʯ

ǹϯࠅø˦іςࠅ&Ρ9ԍďіғڽâÉԍέʛ«ΎڽѬЍқ5̕вΎܹܩ�

ϛ۬ǥǣԍ~ƱҤ–ˊďׇԍЛ&̵֘יʴqϳՓَҤخޜ߷ݐࠅσݽԍѧ

ďіࠅČݒЕÍɊ̇ҤՀϙΡ9ԍRܨî݊יࠅՓَҤɊ̇ҤRՓՅʽܨࠅܪ

ùϛܹܩՖЍƼȳɷϳՓÍіYf͗ŝיùϛʤ̇Հϙ߻ٲԍٖܽғ&27FY

ɎڒטҤЦRЎ˅Ý՝ߒďіԍȌƩ&ࠅŏˆӸďіԍϘʰ̕вˏ�Ŗ̌ڭˏ

ŒěࠅЦ߻YÝǴˏaڢ׏ñݒϛ̠̔ĒǢࠅήďqіȥӵϓςҳڸƜƭFς

؃aˏ–ՖЍo〉Дʛςs݁Ӯή̈ƵďіǾࠅXٱݿƻԤǣΡӒۖΥԍࠅ�

ׅզࠅ�ϛځǣÉʳ͖՚dݒČF 

խVյ Բ՚έіEնƶތ؈ė 

ϤΡ͕ӮLΡӒۖΥ؈ޣزΞӟM؈Lм܄іЃΡԲϭMկԲ՚έіَܯ

Čϭࠅҩיl߁Բ՚έіԎϛøތė؈ƲީࠅXΡɊ©oԲ՚έі؈Բ՚նƶ

Řތėڛλdࠈ 

RE ΡӒۖΥ؈ޣزΞӟ  

������������������������������������������������


� ELIZABETH SCHNEIDER, BATTERED WOMEN and FEMINIST LAWMWKING 75, 196 
(2000).�

�� Aya Gruber, The Feminist War on Crime, 92 Iowa L. Rev. 741, 824 (2007), (“Feminists should not 
be channeling their efforts into helping the government find new, better, and easier ways to incarcerate 
people.”)�

�� JANET HALLEY, SPLIT DECISIONS: HOW AND WHY TO TAKE A BREAK FROM 
FEMINISM 20-21 (2006), (criticizing “governance” feminists who “walk the halls of [mainstream] 
power”).�

�� Katharine T. Bartlett, Feminist Legal Methods, 103 Harv. L. Rev. 829, 848 (1990) (contending that 
feminists should engage in a “deeper inquiry into the consequences of overlapping forms of 
oppression”).�

�� Elaine M. Chiu, Culture in Our Midst, 17 U. Fla. J.L. & Pub. Pol'y 231, 232 (2006), (rejecting claim 
that the “law merely serves as enforcement of the common decency, propriety and morality of that 
culture”).�

�� JOEL FEINBERG, DOING AND DESERVING: ESSAYS IN THE THEORY OF 
RESPONSIBILITY 100 (1970) (discussing “symbolic significance” of punishment).�
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ϤΡͨޣLм܄і׌�ࠃƵE(̽ǨEӢúEƵֹ֖ޚҤaࠄM؈L̈Ƶ

іMԍԛރΡӒ7̻ࠅɋϔEΡզEԲٺϙۖΥEĒщEգіӟӱƅσqΫנ

կٺ͖ࠅʪկƵ—ϛރǾ–ˏ؃aׅզԍɃߨі٭նࠅ]ήø^͞ĈǢƵգі

¬ԍӂؓėʍ؈ԛރɃ1Eȥࠅٺ͖ڛ�ϡ¥Ҥ̈Ƶ¼іdÆݳF  

ΡӒۖΥ؈ޣزΞӟԍæࠅ߻ƻήfݧ�ދ�ɎoR٢ݢَܯߌڸԲ՚ԍ

σݽĖϤѩࠅے]ʴεϛۖὙ͞­ԍñȺࠅϓܯRЧƼѵð͖ڸ߁ڍٺ

f�q̔ОԲ՚dԘГࠅӱYάƼ֒ՖE͂ѵـࠅؐ׹שǹoդƻɯ~ԍࠅߌ

Yνƅaޣز7̻ΡӒԍࠅތЦRԲ՚έі{ϛø³ࠅיYάĝَFҩ߻ݢ̋

ɞݼߴ`טF¬ǹʹƵƻ۲ʃǤˏ±Ͼʰ̋ߌÌƻˏկƓߌ FAATAَܶʰࠅ

Ĉӝځǣ¼Хԛރі٭ԍעѩࠅچ̠؈ҩיЦկܹڢٺήΫ՗ZϢ؇ȫƖࠅɓ

ƻҳޗڢв�؅ࠅƻΡӒԍޣزWĈӝԛӻƲީFŗ¬ǹlƵΡӒƻ͖ٺӂЯ

ٙ–~ԍėʍºޛσࠅǣÌ�ïէ¥Ҥܝڢa̋ࠅߨϛރωޛװԾטԍڢٺŘ

ӂЯºںF  

ϤΡԍČϭۖΥԍĒщնƶě7̻òƵl֍іࠃލōƼέіލEߩկіލ

ŘøČލEϘߩі̔ࠅࠄލѭіЃěς�ďіխ?öզǾԾˏ؃aׅզ^dʡ

ėˏyׅҤaF 

rE м܄іЃΡČϭ  

a٪׌�ƵE(̽ǨҤaࠅӢú؈ø�Ƶֹ֖ޚҤࠅ܇ø^ή׌ƵݒČࠅ

Ý�͕ŜLՖЍo〉MДʛգіdɪøďіҤЃΡČϭࠅø�ɪďі܇�Ŗ

 Fח

խƯյ ڢΡϱА 

ϤշڢΡëήխRզɕƓ؈ڳ〈ߌնƶpڛ�λࠅ]͞ĈԲ՚έіEնƶ

 χF׬ߌΡƓڢλϤշބࠅėތ؈

ƻխrզ^ࠅa٪ƻήߎ〈~–ٙܝڢƻϤƵіʯdЬhє؈޹գіӝӆ

WԍƼڒ؈�ȯДʛࠅ]ʴיɞӝˏ±–ׅdٙ–~ϖϛԍƲǕ؈ӝϛԍƓ

�ʴ^ʳ�ԟĈƻ̈Ƶࠅ̕خ޹dЬhє٭ëʴϤƵdʡȈіࠅ^FƻϤզߌ

ʬʡȈ٭ն^ࠅ¾~d〉ߎςsŝٮݢ�Řǹ¢ڒȯԍє֚׳޹FøНɕ̈Ƶ

ӝَգіӆ」؈Ƀ1ӻ^¾~〉ߎdȯڒ؈�ȯࠅ�Řԛރ¼іÇࠅڸɞӝӻ

ĝˏ±–Ӆׅٙ–~̔޸Ɏdіʯ٭ն؈Ƀ1΀¥F 

խVզěݷή׌ƵіʯbҤǴˏa׏іȥdԊ҂^ʻࠅ�ŘԘĝλԻ͕Ŝ

LՖЍo〉ДʛMҤգіd׌ƵݒČɪE(̽Ǩ؈ӢúࠅΒÆ׌ݷƵࠃ֋ֈ

ɪEةԑ߆ɪEȌΪʑܐɪࠄE(̽ǨEӢúˏ±–Ӆׅіʯdє؈޹ӝѕࠅ

͖՚¾~〉ߎƻˏӅׅ٭ն^d٭նڒ؈ȯࠅϖǹ¢Ʊ9ٙ。י–~dƼ؈�

ǕѕݧיࠅɎڍƲǕŗϖ¥Ĉ¢ՓіʯΎיࠅ޹Ԙĝԍіʯ٭նŗςǹ¢هӟ
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ԛރϾ¬ࠅ�Řԛރȥ؈ڛɃ1dיࠅڢٺ­ϤΡήڢٺϤƵӝَіσԛsŖ

ҫJڲFЦǢٲ֡[ࠅƵ؈ֹ֖ޚlƵӝَі٭Ɏή¾~〉ߎd٭նࠅٺ͖؈

ɕӻĝ¾~〉ߎήƵޚі٭ӻ^dƼڒ؈�ȯ¥R�֔F 

խƯզ^ࠅěɋќή͞ÇLՖЍo〉ДʛMdӟӱEñѰߎ〈~¾ڢٺࠅ

̔̀ϛdȯࠅ��Ř΀¥WdڒȯГ҃FʴˏӅׅdӂЯˏEˏӅׅºںіԐ

dє޹EԚ؃ˏ؄aЛd�֔ëp͖՚ࠅëԻڒˏӅׅ^̔ОºںԍݢʻbҤ

¾~dˏ؃aЛFøНࠅōªԻȯˏӅׅbОºں¾~dˏ؃aЛߎ〈~¾ࠅ

ςs̀λΡ٭ȯήіʯ٭ն^{ϛҳࠅڸΒʴøєٲ޹Ɂߎ〈~¾ٺ͖ࠅήі

ʯ٭ն^λΡ9ԍʼ٪ˏFΒչ�ԛܝڢރԟіڢࠅŘʡėДʛE¼ХʡėД

ʛEܾY〉ߎДʛ؈ՖЍo〉ДʛկƯՓգіДʛɰӺࠅѵð͖ٺՖЍo〉Д

ʛaʠטɎήlӵ̠Ēԍٴˡࠅ�Řԛ܄ø�Дʛ͕̀ŜҤգіd〉׏F  

ήխtզ^ڢٺࠅƻǹЦܝڢdXࠅՖЍo〉Дʛƻ̈ƵǾ–ˏ؃aׅզ

ςsϛ݁ӮfװFëɕďі̧ڭˏŒěҤࠅڢٺʴՖЍo〉ДʛdȲٲА̇٪

ՖЍo〉Дʛdٓ՝Fø؈Œěˏ̧ڭݠٴࠅ̕خҤ޸ǐА̇٪�έ̍؈�

Нࠅɕ̈ƵɃ1ܷ¥^̔ӭӬdƓڢٺࠅߌƻϤΡaʠY͕ŜLՖЍo〉Д

ʛMdX̀ǹ¢΀¥ࠅȄfΎƖӻĝ¾~〉ڒߎȯdӡԀ�Řٙ–~Ʊ؂޸י

dƲǕF 

Ϙʰήխöզ^ࠅɕϤΡܝڢ¥Rư߻[ࠅַ֗؈ߐĈގoіʯdǢࠅƻ

ՀϙEΡ9Eˏēӻ^̔ϡϟd͙ܯF  
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խrզ  ̈Ƶˏ±–іėdє؈޹¼іέq 

ƻڢٺLՖЍo〉ДʛMή̈Ƶ؃ˏ–ޅaׅզd݁Ӯĝٺ͖٪ߛࠅL〉

՚Ԙĝdգі͖ࠅіέq¼؈޹Ьܹdє֠ࠅMƻ̈Ƶˏ±–іėԍЬhWߎ

ӝѕࠅ�Řɕӝѕ̔͞Ĉԍ¼іÇࠅڸɎмǾ–ˏ؃aׅզdYoԍգіДʛ

ԍҤм܄F 

ߎ〈��Munro ̔͞ĈԍLࠅіέq¼؈޹ήˏ±–іėƻЬhWdєރ

ҤǉԽࠃconsent-basedࠄMƅL�ʡܜҤǉԽࠃcoercion-basedࠄM¥ĿČࠅō

ҤӮóՓˏ±–і«ݠٴΎܦ޹ʱ28Fĝߎ〈�טҤϹʻԍˏ±–іΎڒࠅ޹

ҤςsА̇ʡėˏyԍϹʻς〉ߎԍܾYיࠅɊΎ޹ԍ׆߻ݢή〉ߎԍ٪ࠅ�

{ōǹ¢ƻݤחˏēYʂկԍЃ�Xڒࠅȯӻq~ςsϛҤˏԍ؃a〉ܨࠅߎ

ՓΎ޹ŜʱࠅŗٙՔҤL〉ߎŘøࠃ�٪ޜވconsent-plusࠄMДʛࠅkɕςـ

ӱʡߎ〈ڟԍ֚׳ˏEՖЍˏࠅ«݊îÚ֜ˏ±–іԍׁǬ29FיʰטěڒҤ

ԍYɎՔЙ~–)؈~–ʤ̇Ɏٙࠅ9֚׳ʍ¾~9ETܹװҤ٪�fߎ〈�

΂ςsȟƻϛʡėԍˠǕ«Ē®ࠅ�٪ԍߎ〈ƱЦaʠͬЅࠅŸ́̇ܬיߥ

άࠅ�ʡė¥ҤϹʻ٪֏ܨࠅՓˏ±–іΎ޹ԍaʠ؈Ú֜ˏ±–іYoࠅÚ

֜ԍˏ±–іӮҾӟˏԍʡώEט̋ܜױςsϛ̮̫«ڒȯʡė30יࠅ�ʡė

Ҥ^ʻԍˏ±–іΎࠅ޹ěςɊʡėٮҤRՓЛ&Yʂկރµԍ΀ʙ31F 

�ΪǁǌõֈEТѤ~ЛȇƈϙEݒČƵޚďqіލĒщ�ŘסmƵѬގ

ɎȒǴЩٮȇƈϙࠃCEDAWࠄԍࠅٴ٬ԎςL�〉ߎҤǉԽMԍŜʱFς�

ϤΡōʴϛރL〉ߎMή̈Ƶˏ±–іėԍЬhє֚׳޹Ҥݼɞ̢͖ࠅٺɍ

L�〉ߎҤǉԽMԍˏ±–іėΎ޹ԍfװˏF 

խRյ Ьhє޹ 

̈ƵȈׅϘι٬ή٩ƁࠅʡȈهďخޜϠ�Ҍܥܯҏ(ࠅ32ݢƻëՍσ

ϡࠅ~ÀɎӅʡȈׅԍ~ׇهࠅɕ޵ɽƫڧࠅݢ°ӅLѴׅMг߉EȮȵςѧ

������������������������������������������������

�� Vanessa E. Munro, From Consent to Coercion: Evaluating International and Domestic Frameworks 
for the Criminalization of Rape, in RETHINKING RAPE LAW: INTERNATIONAL AND 
COMPARATIVE PERSPECTIVES 17, 17-29 (Clare McGlynn & Vanessa E. Munro eds., 2010).�

�� ڄoࠅρǹޑ ߀ࠅ�� 

�F�
��� Vanessa E. Munro� ĿČ� coercion-based� ٪ҤٮÚ֜ʡώіɊҾӟˏԍʡėࠅforce-based ؈
��ōςࠅ� force-basedFޑρǹࠅo߀ࠅ��ڄ 

�F�
��� ǨіȮލjіࠅē~ЛõֈԍѭðɃ۶ˏڢ¬¹Ú֜Ҥגƅ–±ˏ�ࠈߌɰӺԍީࠅρǹޑ

RGƯʃʍȥِԲٺϙ�~Лõֈ̈؈Ƶ˼і߀ࠅݠٴ�

ࠅ��� ʃ �
 ϚF�
�

� Ȉׅς^ƵϘšזԍׅpdRࠅš�ϘιϛރƱLȈࠃѴndَࠄMĒׅ]ه�ďׇԍ܅ٽ

Ȅή٩ƁJ۳hKF̎ƵσϡJі֠Kƻާʯշ^ɎܾYȑȊ1׏ԍǶѴَҤݼȄϛoλԻ٭

ȯࠈLǫϛRȁrȂࠅøďࠉߜǫϛrȁěࠉڏȁϛǢǫěȶࠅζѴՅFMЦʰlϠ�ďіú
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ΐࠅφܩ~ěɕςހĠ33ࠅʴޖϠݼȄࠅˏӅׅɕٙĐðL?。M34ࠅɡήYװ

ۢîԍَׅࠅƏϠϛoLʡȈׅMܨ¾pࠅڇ]Z٭ȯӅЦׅԍL܈ěϧࠅۏ

ʯӻῺטʡȈࠅȯǹϯϛǫdȒٙʡȈ٭ȪϠʯіěࠅěѧΐƅ֙ď35Mݢ

)Ǣǖߍࠅƫ̂�Ǣ؋®MטTɎLʡȈގࠅèϠǉϤςֿ̣ȪϠԍďіࠅ36

oʡȈʅǴƅ܊Ȉԍׅ٭ࠅȯLڧʡȈ~ʅǴهטЮMƅLVӴʡȈRȒטM

ԎهЮԍࠅ37܅ٽλѺʯі^ࠅʡȈ֙טďࠅʡȈRȯۺČdٯɡטΩď38F 

ʴʯіλΡfࠅ٬Ú֜ˏӅׅ̔٪ºںԍςÈӟ֤ɽࠅ�¢ϛܾÈӟdˏ

َҤ{ō̔ϛ޵ùmіȑȊރµdӴǴˏyˠʤࠅԎه�ЍďЮďࠅςsϛѭ

Řώ&̔޵Ɠࠅ¬ǹJƏʯKɎήȈׅԍ٭ȯࠅa٪®ӅȈަέdރµۺ؈

Čؑ�ࠅ~EٯɡEؑۚE�ŘӂЯۺČկƯՓˠѕ«39ׅڢFŗࠅӻσʡȈ

Ʃ˒ܜױY7̻[ࠅկϛλԻШ&ίََҤܜήώ&ʡތÝࠅ「ȯԍʡėǂڒ

կ޵Ш&cªӮږڌԍˠʤF^ʻˌ˦֣֤ںɽÈӟԍJƏʯKڒҤōªςŝ

˚Ʃկ޵Ш&ԍʡėࠅǴț؛ϢװêČ̮̫ࠅōϢԕøºۇۺ؃ںյԍ1׏ě

؃ҩoׅ40FʴJƏʯKʡ9oɌDٲ˅ʳ�ա٬—ҵݹƼ�ԍԻգࠅªʳǴ

ˏϓҤʟ4ࠅkХƱҤʡڟ—ҵݹԍЛȌࠅª7̻ȈׅƻñԍԤǣіЃࠅƾY

������������������������������������������������
kΓ�Jі֠KԍգіДʛࠅɊȈׅĐðіúԍާʯշ^FڎŖࠅ٬߸҂ԑࠅτѺǢƵіֿŝ

^LҧǫȈMȟʕԍ[ևdҳߩࠅλǞ֭ࠅϫvÚ֜—ՈEΘ؈׫Ƶі�R�DD—γE—Ո؈

Θࠅ׫Ƶգ؆ҠǨȥĈһ^ʻ߀ࠅ� 

ࠅ����� ʃ � ϚؼࠉȬࠅݢš�ȈׅգіԍɎмČϭࠅі

ėňࠅٱ^ƵΑіǨȥпƒ֠ҝіȥࠅލ
��� ʃ �� ϚF�
��� JҥǴÚK^܅ٽӻσՍЋóƵɎLʡȈׅMԍهӟέʛςࠈLڧ؛°ǢѴࠅ֘טOǨǫǢ

ѴטΐࠅǞʐ~ǢѴטȶĠFM�
��� JݼԏʯKƻJ:߽ʯKLׅݢ?ЃMǉԽWࠅΎҤL?。dЃMࠅōࠈLREڪYࠅrE

ࠅ׏jEYࠅôEYԨࠅTEYȠࠅöEǨYΜࠅtEYܼࠅܣ。ƯEࠅŞڪVEࠅܣǨڪ

?EñnFMʡȈӅٙȯҤLñnMdRF�
��� JƏʯӽڸK٭ȯࠈLǶ�~ݒϒȁEާ̒EȮ̒ȒǴࠅטϧRԌFʡࠅטl(Rկ̬ࠅÛ

�l(Τ̬ÛׅRկFMࠅט
��� JȪď֜ާʯKࠈL̀ϛǫȒ~ٙʡȈࠅטӴțщгࠅǴ~YǀׅMFJ˵èЃіqߏKࠈ

LڧʡȈࠅטǴ?Ы�XޥƅkoࠅѧVŁ݀ݖࠅݡ。ɪFϢ̇ݖࠅtԌݡF̬Û֙ࠅטFM�
��
� ̀š�ǴˏǣҤ?VEƯЫɕ̇Ҥи̔ࠅٯ�Ēȯ?Ы�ĝԍǴˏYװԊӝˏރµࠅøɃм

ӝƻԍіݍ٭ƫSFJèhKMRԌƯJďіˁVAȈ޵K�LڧVӴʡȈRȒࠅטԎهЮࠅǫ~

YǀFM�
��
� �JǨλʯKҤ¬ࠈLӅǶࠈʡȈטE֙FϢ̇טEϧRԌEѧVŁݡFǶʅǴ?rЫ�X

؈ǵࠉʲRʃCࠅԛƅȈ~ܩȯφ٭øࠅ¬խr?öMާʯҤڸF�ƏʯӽڢƅEoʡޥEט

ؑ~ƅȈࠅʲrʃCࠉƅȈٯɡ؃ࠅʲVʃԚ؄֙ďࠉʡȈʲrʃࠅ�ǵʡȈؑ~̋ȈҵՃ

ȂE�ҵиEȆEȅȀEțȤȒEéʞdǴࠅטԎ֙هFMڎŖҫࠈ

.::69�

@.	=/1/95;8)+	58-
=/1/
������������������������������������
������������

�������������������������������������&�����������ٱݿϘʰࠅ�������

ζࠈ
�
� ʃ � Ϛ ��ζF�
��� 
խࠅƵіėhȥϙϙĎ^ࠅіėhԲ՚ࠅٺƏ�ԍȈׅCC�ƏʯҤ^ʻԍ͖ࠅӠ׫ב


ϡ߀ࠅ 
ࠅ��������
 ʃ �
 ϚF�
��
� šσʯіʡڟǴˏϛҧ�Ю̮̫יࠅYςܠ՚Ӵˏ。َԍ؛ࠅ�ۏǴˏяϛ̔ګԍ�Ю̮

ƵȒǴƻіʯWdƼ^ࠅ߳—ƗE߯߱۩ࠅŖ٬ڎӴǴoׅ]ׇFࠅȈɾțܩɕϙ̛ٙWࠅ̫

߀ࠅߝՕࠅ�շٝވ�� ����ࠅ��� ʃ �ϚF�
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ĔήǴˏࠅЦǢš�ɓϛǴțVʴƯʹԍʴɡˏࠅҧRYƻćߒǴˏԍߨۺҾ

9ӆ」ࠅЦù۾ۺςɡϢȖҵEεȖǫ̔ϛࠅϓӫט{ɡɂəȭγ̔ϛࠅǴˏ

 ҧ؃aЛ&F[1׏Ԡ΀ԍںȨט

^ʡȈׅࠅ߻ݢԍׅ̇̋ںŝº޵[ߎ〈ƻÚ֜Ȉׅٙ–~ԍࠅν٬יߒ

ōÚ֜Ոࠅȯ]ɌɧԍâÉڒсEÈӟ֤ɽկӻσՀϙߓԍbςՀϙں֣٪̔

ΘՅФȑĝEȑǢdˏَҤࠅš�Հϙ�ȑȊރµ¥ҤՈіיࠅɊԴǝȑȊՈ

іԍَҤٮҤӅȈَҤֶࠅҤߎ؃ԍˏَҤ{ٙڒҤςܼʹWYfߚ˔dׅ

ܹEYf̯҆dӡԀࠅø。ˏܽĖ̀ŝďׇ̂̉ࠅςڍ�ˏَҤςsƻՀϙ̔

  41FݱރfԍȑȊӆ」XԊӬ̖ςׅ̇dڒ

JǨѺʯ¬K^٭ȯƻďʯӅȈࠅݺĿČࠃܩƅࠄȈŘʡȈߛݺڍࠅЃς

ӅȈࠅς�ƅȈ¥ҤǉϤ٭ȯࠅʡȈÝҤ(ׇهݢFLąƓʡȈ߃ࠅϛʡώd

ӆȒ~Y׵͒װdˠ߃}ࠅϛ~ԯנŘͦÛߨ׺еٕٛϝdɡࠅέǀׅ֙؛ࠉ

�ʡmࠅ�ƅ̇ࠅӍ޵ʡkࠉǹR~ʡ͆R~ȈdَȈ~ࠅƓ֙ࠉʡ͆ƓϢ

ɲµӅȈdȒީ�ʡࠅӮʡȈdיƱט٬ࠅȈܩ~؈~ŗǹ٬Ȓࠉѧׅࠅ̇

ϛʡώ�؅ȒǴ٪߃øʼࠅʡȈَҤګĊȈʯF42MƻЦʯΡ^Ɏή̔®ࠅڢ

Yʳ̵̫dˠӆࠅýטʼ߃ЦَҤҤ�~̔ԯϏࠅZݍ٪ϛͦÛߨ׺еٕٛϝ

d֗ϯࠅɎήʡȈݢخ�ήۇ΀E9ߓdWࠅɎή〉ߎd٪�ěςۤޥȄҤ

ʡ؛�ࠅʰ׀ǴˏݖměYڢʡȈFøНࠅѺʯ�Ȳٲdʃ߿٪�¥Ҥӂēº

dߎҤ¦ˠֶ̈ࠅںɎήٙ–~Ҥ?rЫ�XdʅǴҤӂēºࠅdĿČӵ֪ں

moَҤࠅkʼڢ߃�ʡȈׅ43F  

JǨѺΫďʯآϾKխr?VզLȈ޵ŘݢȑdׅM÷ٸ?VЃࠅĕގŒ

ďіӻ^ƅȈŘٯܚԛȈҤׅd٭ȯ44ࠅÝތήʡėיҤԍʡȈׅFύَΫď

ʯEпƵ 17ʃ؋ďіEпƵ 24ʃďіÝƻďʍŘЃΡČ�Wϛ̔Ӻ0ࠉŗࠅ

пƵ 17ʃ؋ďіƱնƶ7udñȺܹʖיࠅɊզյpՔʴLȈ޵ŘݢȑׅMΎ

ҤLǾԾ9ׅߓM45F  

JǨѺΫďʯآϾKEύَΫďʯEпƵ 17ʃ؋ďіEпƵ 24ʃďіɕ

ʡȈׅԍȲٲА̇٪�͕ަَݢҤ7̻ࠅʡėَҤَ؈ȈَҤF�ʡė̕вҤ

������������������������������������������������
��� ԗٶӜڢࠅǾ–ˏ؃aׅզ^d�~〉ࠅߎϫvǨȥіȥލіʯȥօԹǞڢΡ߀ࠅ 

ࠅ����

ʃ � ϚF�
�
� ߀ࠅΡ̇ࠅ�ĎϤ�tݢȟӾ¬ڼࠅƣ֭ϸ޴߸ࠅçAͷؾ 
ࠅ������� ʃ �ϚF�
��� LȈʅǴ?rЫ�XޥࠅטƅࠅoʡڢFMoĝ߀ࠅڄ ����F�
��
� գіӟӱࠈLբˌȈװޥ޵ʜۤՀϙƵ—d–ࠅҩܧ�ՀϙƵ—dΒࠅՋݢ�ďࠅήďіd

ӟڢϢࠅڣ¬ǹӝσ]ҧތėћߖŘ˥ԡdіࠅŒ�ςկَҤ޵ďׇ̔װҤ&kࠅȈ޵dˏۜ

{ҩFˢՈΘݻޅ�۬ڢ܍؈dࠅōҧďׇdėٚࠅЦՓَ޵{ϢʼƱςǖ(ࠅЦϤϾĕ؋ʯ

ȈׅlЃיࠅÝӶƟ֌dȈׅ޵kFM�
��� խࠅڑďqіާࠅڢچ؃aׅզ¼Хdˏ–ďіǾࠅՆӬځ 44Mխ 4ϡ߀ࠅ 2000ʃࠅ66 8
ϚࠉԗٶӜࠅo߀ࠅ��ڄ 
�F�
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aٙڢ͙יܯࠅ–~d〉ࠅߎZ͙ڍάٙ–~L]Ϣo〉MdГ҃cϛƻڍʡ

ė̕вܽĖªٙ–~Y̵̫װdՐʍσ̖ࠅϙڒҤЦσٙ–~]Ϣo〉ڍˏѥ

ɎήَҤ~Ĉή˒̄ԍÊ〉ɚʴ~–ٙ̋ࠅԍ̕в̵̫װɓϢܽĖY¢�ࠅ0

̋�Зܢיԍύσݖm̋ࠅς『nEߨۺYŝ͘יҧі̮̫ࠅc٪ٙ–~ƻЦ

Ҥ~ˏَҤَ؈ҤɎήڒϙٙݓࠅ~dˠʤōɚϝήَҤ̵̫װɓϢܽĖYߏ

dَܯςɡo〉FَיҤ~؛ɲ̕خʡώEܜױdَҤޥࠅȈѴَҤȫ̇ε

ěʡėَҤࠅdՐʍ̵̫װĖªٙ–~YܽװWϢٲʡėَҤƻȲڍ؛�ࠅܴ

ōϢܽεܴޗвיࠅcװǥ̇ϤׅdϢܴӅ46F 

Ƀ1ƻ̾׀Ė 1999ʃdϡݽɕL؅ªY̵̫װMԍՐʍڒȯܥҏ͕Ŝ܄Ҥ

ɇїԍГ҃ࠅǹȭΘِِПߣղƄǴțӮܟ»կlَࠃ_ـߏҤ~؃Ք߽ǩǨ

ḟգʡȈׅ47FLʡȈׅࠅd̔Ҥdˏ±ðَҤـיࠅࠄҤӱկܷٴ�Eם

ŘʡԒׅ�؄½ޥࠅªY̵̫װҤӅׅА̇٪�dRࠅ�r̔טՔdY̫װ

mَҤ~Řٙ–Ȓ֡̀ࠅ̵̫ީߒøՐʍ̀ϛ̔ɰӺF……ςs۬ªȒǴࠅ̵

Ǵdʃ߿EԯڳՐʍEրՄӆ」EÏʑˠʤEσݽEƼ߻Řø�Ʊ֏կˠӆࠅ

®Հϙٲ˅ĒάdFMɃ1λԻ̿Ĉ48F�oσƻɃ1ܷ¥WݼȄĈӝΫԍҳ

ԍƼЧM̵̫װϢܽĖY؛LʡėَҤګׇ̔ه»dׅp܈܄ǹ]ҧࠅߌƓڸ

49F  

1980ʃ�ϣϡࠅƻɁٰĖˏ±–ٙ–~ݹϡƻ̈ƵjіߨėX̔ࠅ》ŝԍ

֘ϟEҧī؈lՓɎήٙ–~ܱخَٕٶƓԍŝܗӆѕࠅ؆ҠȒܷ~ǞݼȄɎ

ˏ±Ɠރߌќ̕خࠅԛֿ̇գԛރƹࠅߨa0͞­ˏ±–ٙ–טlՓʻӟ̋Ƀ

َۜ0ͥīFЬ֠─ۤݢǨԬԘՀϙqࠅ�Ʊ̇ܬՀϙڢٺζԐқҥࠅп܍ݽ

9ׅߓ–գіȇƈ÷o͞Ͼ¼Хďі^Ǿ؈Ȓܷ~Ǟࠅ1999ʃࠅԍǜ&Xڢ

զࠅØӬԛރіʯ50F 

խrյ գіӝѕ 

խR߁ ¼іЬՐ 

1999ʃ 4ϚďіǾ–ˏ؃aׅզ¼іõ�ɃίࠅǖĐǾ–ˏ؃aׅdׅ

զࠅɊŒɡǾ–9ׅߓdˏ±–lׅǹʡėˏyEʡėӌ٦ŘĔӮЛ4ȈѴկ

ďіխࠃׅ 221Ѓ؄ 229Ѓd ˏ–ϓҤLǾڽ�զpࠅήխ?öզ׆�Ӷࠄ1

������������������������������������������������
��
� ϮɢӰڢࠅʡȈׅ܊؈Ȉׅࠅďqіާࠅڑխ 23Mխ 1ϡ߀ࠅ 1979ʃࠅ9 2ϚF�
��� Ϙߩіލ �
 ʃʍgWȞխ��
ލіߩďqĒщEϘي� �� ʃʍgWȞխ 

�ďqĒщFي��
�� Ϙߩіލ 87ʃʍgWȞխ �ďqĒщFي406
��
� Ӗǹӓࠅˏ±–Ͼ�іʯ٭նd¼ܹ؈ٷՐࠅʯɻާࠅڑխ 212ϡ߀ࠅ 1997ʃࠅ23 5ϚF�
��� ԗٶӜࠅoڄ ߀ࠅ�� 
խࠅі�ϚĎࠅ޹օԍΎߨďqėٚіڢࠅϮɢӰࠉ� ��Mխ �� ϡࠅ

߀ 
��E
����ࠅ�� ʃ �� ϚF�
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؃aׅMࠅʴLʡȈׅMĖLʡėˏyׅMԍܨࠅ݆ڽН¼іɊʡȈ؈ӌ٦ׅ

ʴLǾ–9ׅߓզM^ӐգĈ«ࠅḃR¾ӐգԍLǾ–ˏ؃aׅզMࠅʡڟ

ˏ±–Ӆׅµ̿±Ӆٙ–~dˏ؃aЛ͠ࠅЅÚ֜dLۇ΀EpյMࠅ˅ٲư

Эٙ–~daߨˏkɕςɊˏԍºޛLЛĔ9MFיɊٍٯˏyׅEˏȔ�

ׅEõҩӌ٦ׅEΚ�ӌ٦Ҿׅկúǂ±–õіԐdӅׅࠅՏ׆ή̔ǖĐdխ

?öզdRࠅ�pҤLǾ–9ׅߓզMF 

ȯ٭ďіˏӅׇׅهҤڒࠅіԐbգΫׅզںɎºݧōטڢ٪ߛН¼іڍ

dºںіԐbҤ¾~ˏ؃aЛŘ͘ߨۺėЛࠅʴǾ–ࠅި׵9ߓΒҤʦߒøɎ

؃ӱЛEߨۺYf±ӅЛŘˏ؃Ɍԍ±–ࠅ]݊îªӮÚܼ֜ʹچâd¹ߓӅ

ׅӮࠅږі٭նΡȞԍΎ׏〈ڽƻήʴ؃ӱa׏ԍǴˏa׏ԍݢ߻ٲΫӵȯˏ

YיࠅӅԍςLˏM±ٙڟʡࠅ؃aׅMˏ–խ?öզզp¼ХҤLǾࠅ–±

ς¥ҤՀϙ9ߓԍˏܼʹ》ˠ؈ՎʊࠅøНࠅɎήˏ؃aЛԍºࠅޛYƱˏē

 ϛ̔Yo51Fי

1999ʃďі^ރήʡėˏyԍ٭ȯࠅ¼іĝЃΡࠈLɎήȒǴ�ʡώEױ

tʃ�WهࠅҤʡȈׅࠅטȈѴdי̵̫װ؄ªYࠅEØԡِ̋�і%قEܜ

ϛϡʲďFMգіΡȞªӮL؄ªY̵̫װMԍΡȞࠅ〉Ƃٙخ–~ʼ߃ƻҾ

ӟWɃίՖЍɎ̫̖ϛfװªٙſА̇ʡėˏyFӻσjіɃ1ڒٴ٬Ҥʡė

ˏyׅ̔ίӮdʡώE̕ܜױвࠅc٪ϛǜ̧ٙ–~ԍ̵̫ªٙ–~ƝǬ〉ˌ

؃ӱōfֶࠅªٙ–~ɃޚWяϛ̵َ̫ҤݍࠅςА̇ʡėˏyׅ52FɎήʡ

ėˏyׅdА̇٪٭�ȯࠅգіڒטҤʡėˏyׅdŒЃΡ٪�ܹήƫؚࠅΒ

ȞYάܥ֠׀MΎҤL؅ªީ�̵̫MF�ʰ̵̫װϾʴŒ«ԍL؅ªY͞י

٪ΞʡėˏyׅdА̇ڟࠅdέіMߎ〈ʡėГ҃b(ðLܾYøڍࠅڢٺ

}ˏӴࠅήȒǴތYýߨҤȲَࠅ�٪А̇ݢ)ή׆dَҤՏ%قɊªӮࠅ�

ʳҤٙ–~ࠅ]ǖĐL˒ƩMdˠʤήʡė̕вԍ¬Կd^F 

؄ήݧɎǾ–ˏ؃alׅϱАࠅήַě^ǖĐLˏyMdգіࠃݠٴխ 10

Ѓխ ªӮd̔ࠄތ؃aׅҤˏ–Y�ǾࠃЃΡރ�ϗ�ďіČě^ԛࠅࠄ߁5

LȈѴMԍЎ˅ࠅΒďіŘӂēďі^ϛѭŘȈѴЎ˅ࠅטkR©ڽϓF 

ЦǢߤˏࠅΉٙĿČήˏy�Ǣࠅգіލή 2006ʃ 2Ϛ 4ζݼȄίَˏߤ

Ήޅѓіࠅʡż̋՝ٵ٨ͱկَҤ٭ȯήխ 25ЃdˏٵͱׅF 

������������������������������������������������
��� ڄoࠅρǹޑ ߀ࠅ�� 
��F�
�
� Ϙߩіލ 76ʃgWȞխ ލіߩĒщEϘي7699 85ʃʍgWȞխ �ĒщFي5090
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խr߁ ʡėˏyׅdА̇٪� 

խRР ȲٲА̇٪� 

ɕӝَďіխ 221ЃʡėˏyׅdА̇٪ࠅٶי�ǣΟȥڒڛҤ߃ࠅù×

ʡėَҤ؈ˏyَҤࠅ{ōɎ�~ªӮʡė̕вיࠅƻܾYø〉ߎdˠʤXࠅ

ɎøҤˏyَҤࠅטȄ۬�А̇Ϥَׅݢަ͕ࠅҤَަࠃҤӅࠅࠄĝޗвdʡ

ėَҤࠃºںӬƄEߨۺE؃ӱіԐ؈ࠄʰޗвdˏyَҤFיɕʡėَҤέ

~–Y~ˏԍfϡʭˏªܾٙࠅMdГܹ҃ήƫϻ̵̫װƱŒϤL؅ªYࠅ޸

ʼ߃þخӬƄŌޝҤ̵̫ԍՐʍࠅΒ¼ХآϾʴL؅ªީ�̵̫Md٪�¼Х

ĖӝَԍLܾY〉ߎdέіMיࠅªʡėَҤ7̻�LʡώEܜױE˒ƩEØ

ԡِ̋ø�ܾYٙ–~〉ߎdέіMF�Ɏή¢ګLø�ܾYø〉ߎdέ

іMݠٴࠅWȥ؈ڛɃ1ԛӺӫɯࠅČҤ�XVՓܝڢF  

 

 ڛʍʡė̕вߩ .1

¼Хʰԍʡėˏyׅ̋ʡėӌޥࠅ٦ׅҩǖ(Lø�ܾY〉ߎdέіMࠅ

�øՐʍ�̀ߏ�ήʡώEܜױE˒ƩEØԡِկʡė̕вڍࠅʡė̕вϛA

ōƻĒάَҤ~ԍَҤ}ࠅdďݢ�Ѝه̖ࠅޝd±–ŌߨۺӬƄE~–ٙߩ

ςsܾY〉ߎdέі֗߃ࠅmĝܝĐ؊ʛԍʡė̕вҤ֡mĒάࠅsěϛYі

ñѰŘďʍYԛӻdƓ53ߌF 

ϛȥטɎЦڒҤࠅʴʡėˏyׅdϤۜ«ԟڍࠅL؅ªY̵̫װMd٭

ȯࠅ]Ϣܾ؃ˏګ̔׬aԍրՄࠅYdࠅďіޭ٪хٙ–~ɎήَҤ~dʡė

َҤƫיץЍԕĬ&T(�Y̫ࠅέߨװӝˏ؃adրՄ54F¼ХdΫі�

Lø�ܾY�~〉ߎdέіMŜ�L؄ީ�̵̫MࠅªʡėَҤԍϤۜƝǬࠅ

ZΫіҧʡėՐʍԍ͝ࠅږܝŗ�L̋ø�ܾYø〉ߎԍέіMږڇªӮࠅ®

Ρ̕ڍݠٴ׏в]Y٪хώ&٪֏{з߃ɼϛŌࠅޝɊ�̔ϛ۬�ܾYٙ–~

ªʡėˏyׅ֠ӱА̇٪�َҤŘ֗ϯԍࠅӻϤׅԍʡėَҤڍdَҤԎߎ〈

ʳϓڽŏߎ〈ϛܾYٙ–~dڲ؊oσיҩࠅǨɿ͞AˏװḟׅࠅΆʠݢަ

(ƲީࠅYӻΆǨďqjіԍɬ¥ۈ΁ߩ͞ࠅjіۖ҂ԍ̇Ϥ55F͕ԛoטڢ

ҤլmգіWʡėˏyEʡėӌ٦ׅdգіLʡ٪ˏMࠅǉήʡė̕в٪�ԍ

������������������������������������������������
��� ӪѹࠅېďіlࠃڢX߀ࠅࠄ

ࠅ����� ʃ � Ϛ¼ٷtһݦߩࠉϼࠅʡėˏyׅԍʡ؅&َ

ªCޡߩƼέіލj?jʃʍڂȞխƯrrيĒщچϭࠅϚηіȥާࠅڑխ ��� ϡ߀ࠅ 
ࠅ��


��� ʃ 
ϚF�
��� ϮɢӰࠅďіlׅࠃڢW߀ࠅࠄ 

ࠅ����� ʃ �ϚǖٷtһF�
��� Ϯϫࠅ؟ďі֡߀ࠅٱ
��

ࠅ���� ʃ �� ϚTһF�
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ʼڒ}ࠅ߃oَҤ~̔Ӯԍ̕в߃ǹ¬ԿؐࠅùʡώEܜױE˒ƩEØԡِկ

 �ʡėˏۜdέіȄf56Fߏ

ς͕ࠅ�ŜϤڛdȥڒטҤø�ܾYø〉ߎdέіbҤϤׅʡėَҤԍЎ

¢�Ҥąςڒיࠅݠٴ׏Ρ¥יdέіMߎ〈YfƟɕLø�ܾYøࠅȯ٭̻

ܾYٙ–~〉ߎdέіࠅƾɡdF{ōٙ–~ʼ߃ςܾYø〉َ؈יߎҤ~Ҥ

ˏyَҤَࠅҤ~ȄװА̇Ϥׅٙ�ࠅ–~ςsܾY〉יߎҤˏy֗߃ࠅmĝ

Waʠٲa~–ٙ޵[ࠅĒάٲҤ֡mȲיկ¬ʛԍʡėَҤܜױԍʡώEܝ

ҤάיࠅςƻȲٲW�َҤ~ƻٙ؈–~ҤˏyَҤdĝࠅʼ߃ϛ̕خǹʡ

ώEܜױE˒ƩEØԡِ̋ø�ԛߏ�ԍYіέіܾ�۬ࠅYٙ–~〉ߎԍʡ

ėَҤܨضࠅu̕в߃ùϛªٙ–~YʳYɚʴԍLλߒĨΓM57ࠅȄ۬ڒ�

ȯٙ–~ܾYø〉יߎҤˏyَҤ58F 

{ϛʴգіέʛࠅטڢיǉήďіñݒdօ֜ˏԍࠅݤחŒϤԍʡėˏy

ʡԒ7ࠅҤَˏ؈ʡėˏy7uɃίʡėࠅ�ʡԒׅƻА̇٪�ԍ֗Аԛ؈ׅ

uɃίʡė؈ǲŜۉҾࠅƾҤަَҤӅ{Ҥަ֗ϯӅࠅø^ʡėˏyuǾ–؃

ӱō±–ࠃߨۺˏ±ðࠅࠄʡԒuǾ–؃ӱۉ–±؈ӭіԐࠅóׅfڟګƅԍ

գі֗АFʡėˏyׅ¼іĕގʡė&َªՐʍdތėࠅԴǝďіñݒА̇٪

�dօ֜ˏࠅƻӅׅĒάW؈ĔӮЛ4ˏyׅȺνѷѱࠅɃνѹǖɃ1WdƲ

Ή59F 

ŗࠅƻLˏߤΉޅѓіMίَӬΓʰࠅϛȥטŘɃ1ʴˏߤΉޅѓіܣq

Կdʡė̕вùԛӻˏȄ¬ܝĝ؈߃ࠅdø�έіMߎ〈~�LܾYګ̔ڢ͙

fߤˏ̀ࠅΉޅѓіխ 25Ѓխ ٯҤיh~YŘ̵̫ࠅΉߤˏ·〈Lࠈȯ٭߁1

żEͻ̭̋ٵͱøݒ׾E̋ݒׯøޞߨۺ�ՊهdَҤهࠅט……Mڢ�۬ࠅ

ďіխڲ 221Ѓ̔ګLø�ܾYø〉ߎdέіM̀ࠅµ̿؈ЃΡ٭ȯʡėَҤ

dʡώEܜױE˒ƩEØԡِԛߏdø�Yіέі60ٶיF 

 

2. �ʍʡė̕вڛ 

������������������������������������������������
��� ؃aׅEǾˏ–���Rjjjʃ¼ХdďіǾٴėіdˏ±–ӅׅΫޅӅׅ–±ˏࠅֻݑ#


խࠅڑʯɻާࠅܝڢ9ׅҤߓ–��ϡ߀ࠅ ����

ࠅ���ʃ �
 ϚF�
��� ԗξґࠅďіČěΫ߀ࠅڢ 
ࠅ������ ʃ � Ϛ¼ٷ?VһF�
��� ϮɢӰࠅoڄ ߀ࠅ�� 
��F�
��
� ࠅ�MࠅޣΡڢӅׅԲ՚؈ďqΑձࠅ޹ڽ؃aׅdգіˏ–ďіǾڢʴďqΑձࠅϼݦߩ

߀ 
ࠅ����� ʃ �� ϚF�
��� ؆Ҡߩկіލ؆^Čލ�� ʃʍWνȞխ�
� �ďqĒщFي
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ЦڒڛҤࠅc٪َҤ~ܬ١R¾ªٙ–~هήҧīީי�Y̫̋ީ׵ܢ�

ԍӆ」]ĔӮdࠅōɡʡė̕вࠅY�َҤ~ί�ʡώEܜױE˒ƩEØԡِ

կߩʍʡė̕вҤʼ٪61F 

ϛȥטӂē͞ĈLŝِڅПԫςsҤ�ʍʡė̕в̔ѰࠊضMܝڢיܯࠅ

~–ٙ޿ϛʧࠅ̄˒޲ʻܬÞςÊȭΘdp١ࠅۜˏǹùϛ˒ƩِڅڍࠅҤڒ

o〉ԍΓ&ٮ̀ࠅҤҧΓo〉ࠅěِڅڍПԫōҤ�ʍʡė̕в̔7uࠉY

dِڅڍ؛ࠅYù˒ƩˏۜࠅěĿČҤrՓߏǂࠅRҤڍПڅùіԐࠅˏסރ

{ōߣڅñȺ؈іԐ±–ϛ؈̋ރіԐ±–ԍՓߏE̕вϛࠅރ¬ǹ§ՔҤ͙

̽̀ͯԆՐיҤˏyَҤEȒӭՋݟɻݟ�ѓdpϤ̀ݟ�ԆƨЄŏ�Ӭаƨ

ΐð˞טˏƨࠅěِڅڍҤ�ʍʡė̕вࠅbRěҤڍПڅYùіԐࠅˏסރ

Þςٙ–~ɎήˏyԍɎâEԘԍŝĖПԫࠅ�ɎήˏyRqяϛڠࠅڒڙǸ

��yŏqʰYp֛ˏےE�֗ȑҤĝ͞ԍˏyԘԍϢɠَࠅěЦՓˠʤ]޵

�ʍʡė̕в̔ѰࠅضΒẎգʡėˏy62F 

֡W̔ࠅܝfԊӝ�ʍʡė̕вùϛóɟ〉ࠅ׏ɟНR̕ࠈвέʛÝܽ߃

�ʍʡėL̕вMࠅYߏ��ήʡώEܜױE˒ƩEØԡِկ̕вҤʼ٪ࠉɟ

Нrࠈ�ʍʡėLՐʍM{ōʡė̕вί(dʰԍʡė¥Ӯ&ࠅз߃ǹ؋і

LY̵̫װMՐʍࠅc٪َҤ~َҤɲܽĖªٙ–~Lީ�̵̫Mࠅӫ̋Ʊ–

 ḟգʡėˏy̋ӌ٦ׅF}ࠅLяϛ̵̫Mיˊ

 

3. ʡė̕вY٪ڛ 

ЦڒڛҤࠅø�ܾYٙ–~〉ߎdέіࠅYÝYޭ̔�ߏ�¬ԿԍʡώE

ࠅkḟգࠅō´яϛَª�¢ʡė̕вࠅ٪E˒ƩEØԡِկ̕вҤʼܜױ

c٪ܾYٙ–~〉ߎdέіǾ–ø〉ˌ؃ӱࠅƾfլmࠅΒŗՔLܾY〉ߎ

ζɽܚ͗ࠅϓʖضмٙ–~ԍ〉ˌŝĖǜ̧Ѱࠅߎ〈Yٙ–~dܾګMF̔ڛ

ӮږL޵ʻӪˠߎMdѰࠅ׏Rؐʂɽ~ԎfװǉήlՓƱ֏יʻYӪˠYߎ

ƼÍ�¢щȯࠅąЦƾɡܾY〉63ߎF 

Ƀ1̿Ĉˏ؃aЛdñȺ؄ࠅɑ7u̵֘Л̿ࠃɎή�~ҧڢƖ〉̋。〉

ԍˏ٪хࠅƾf̵֘ࠅҧ߃�¢ӟӱࠄE؃ْЛ̿ࠃ�¢~Ɏή̿q؃ɱdˏ

±–ԎϛْޅdЛĔࠄE݇ͽЛ̿ࠃ�¢~ƾ|ϛςsَܯ�Ř݇ͽǹ¢َܯ

ˏَҤdЛĔࠄẸکЛ̿ࠃ�¢ϛ̣װک&d~Ɏή�~͞Ĉdˏ٪хࠅϛ

������������������������������������������������
��� ӖԏӕࠅʜӋðȴࠅϚηіȥΘȴࠅխ �� ϡ߀ࠅ 

ࠅ���� ʃ �Ϛޑࠉțʂࠅďіlڢ


ࠅ��
߀ࠅࠄWࠃ��� ʃ �� ϚƯһF�
�

� Ӗԏӕࠅʡė̕вٙ؈–~ŝПԫԍo〉���ʡėˏyׅҤ^ʻࠅ؆Ǩіȥڢşࠅխ �
Mխ


ϡ߀ࠅ ������

ࠅ��� ʃ � ϚF�
��� խࠅڑgҠϤƺіȥާࠅڙݰ;̘؈؃aׅˏ–ǾࠅӕՉځ 
ϡ߀ࠅ ����ࠅ��� ʃ � ϚF�
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Yŝʁѭיʳȫò̀؃ɱ〉ߎ¥Ĉςso〉d〉ˌٖԿࠄկñѰ64Fǹ�Ջȥ

WҧіōҤJڲd̕вҤڕªࠃ¬ǹі&EՄˑEȭΘ̋ܟ»կࠅࠄӱَڍҤ

dǢܩ®ࠅٲɽωװڳ&ĒάøέіEԘԍࠅМׁՀϙԛӻˏࠅZµܜˎ~ۥ

ҧīdʻӟӆ」ގٴװ�ࠅøƲǕיǜė~dӟˏˌח՛ࠅݽªd¥̇ܩɽR

ؐ~̔YҤͦיɱdˏy̋ӌ٦щȯࠅЦَҤōɡRՓܾY〉ߎdέі65F 

 
Ҥς̿ڒטǣΟȥࠅݠڊŘٴdέіMdӟߎ〈ɎήLø�ܾYøࠅַ֗

Rč؈¬Կ̕вʡʍEˏۜԛӻԍø�̕в66ࠉ{ϛɑΟݒČȥט®Ρٴ׏

 dRč̕в̋έі67F̵̫װҤ̀̿¬Կ�Ǣdª~Yڒࠅݠ

ΒࠅdέіMԍ݁ӮYRߎ〈ήlďqіʏɎήLܾYøݶϛࠅɃ1Wי

ƻϘߩіލ 97ʃʍխ 5Нďqʏϙڸщڸӻ^ɎڍЃΡd݁ӮГ҃ڢٺَܯF

 ࠈٴ٬ڛĈӲEir͞^ڢٺ

ӲࠈڛďіխrԌr?ƯЃ̔ګLܾYø〉ߎdέіMࠅςَ̿Ҥ~̀ϛ

�ǜ۬ࠅE˒ƩEØԡِկԛӻdø�ʡėέіܜױʡώEګЃΡĐ؊d̔؈

ėٙ–~ˏ؃aщȯЛࠅȄ۬ӻd޵יࠅՁ٪َҤ~��¢ܾYٙ–~〉ߎd

έіיҤӌ٦َҤࠅטōА̇ďіǾ–ˏ؃aׅզdʡėӌ٦ׅF 

iࠈڛďіխrԌr?ƯЃ̔ګø�LܾYø〉ߎdέіMࠅς̿ڍގЃ

̔Đ؊dʡώEܜױE˒ƩEØԡِ�Ǣdø�RčܾYٙ–~〉ߎdέіי

 E˒ƩEØԡِկέіҤʼ٪Fܜױ�ή̔Đ؊dʡώEߏ�ZYࠅٶ

ҤƻпƵڒࠅڛϘ͕֕Ŝiڸďʏщڍ 88ʃ�ĝŒЃΡdL؅ªY̫װ

̵M٪ࠅ�ςṡգَׅݱރȺν̇ܬ٪хٙ–~Ʊޭ٪̼Ƅԕ&̮̫؅יӬ

Ƅ̋ߨۺŝϓǨdÛ–ܾࠅY~ˏԍ٪�ܹήƫϻࠅƱי¼ХҤLܾYø〉ߎ

dέіMࠅΒҤլգі؈ˏ~ݤחºٙں–~dϤθګ̔ࠅLܾYø〉ߎdέ

іM̀ς̿ڍЃ̔¬Կd̕в�Ǣԍø�RčܾYٙ–~〉ߎdέі۬ࠅ�Ǿ

–ٙ–~d〉ˌ؃ӱࠅYޭ�̔¬Կd̕вկʡʍԛӻdø�ʡėέіF 

֡Wࠅƻ̈ƵգіӝѕXࠅfԊӝLٙ–~d〉ߎMկΡȞޥλΡ٭ȯή

іʯЃΡ^ࠅ�ø̀ӮƻɃ1ŘȥِW�ϛڧǣYodࠅٴ٬Ƀ1؈ȥِ{Ɏ

ήL¢σM�ŘLǹ¢MАܾ̇Yٙ–~〉ߎdГ҃ࠅ�ҳڢYי�ϢϛԻč

ӵȯF 

������������������������������������������������
��� Ϙߩіލ ��� ʃʍgWȞխ ���� �ďqĒщFي
��� Ϙߩіލ ��� ʃʍgWȞխ 
��� �ďqĒщFي
��
� ԗξґࠅʡėˏyׅ؈hЗˏyׅdĿēࠅϚηіȥΘȴࠅխ 
� ϡ߀ࠅ 

ࠅ����� ʃ � Ϛࠉ

ϮɢӰچࠅRjjjʃԍďі¼ХࠅϚηіȥާࠅڑխ�� ϡ߀ࠅ ����ࠅ����� ʃ �ϚF�
��� 
ࠅ���߀ࠅڢďіlࠅݬǘع��� ʃ � Ϛ¼ٷ?һF�
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խrР aٲА̇٪� 

َҤ~aٲWɎøίӮʡėَҤ۬�ǜėٙ–~〉ߎdqɃϛ̔ࠅڳڒ]

Zיܯщ〉ƻܾYٙ–~〉ߎdX؈øҤˏyَҤԍʻ」Fϛȥ̿טĈڍࠅʻ

」̀ϛ̔ࠅ68ֵތ{ōǹَҤ~øʻ」µ֌�Û–d〉ˌҤdࠅaٲW]ҧڒ

ԯĖøَҤ؈ˏϛ̔ڢ̀ࠅסރ�Û–ׅ̋ݢÛׅޭࠅϛˏy〉ࠅڳȄڢװ�

Ϥׅ69ࠉˢɃ1WϛڒҤˏyَҤdچâỲח˳َҤ~ϛҧҊ۬ˏ˶d〉

 ōɡd70FࠅҤˏ±ðَҤיԆ̋ø�ХӻԘԍݟǉή޵~c٪َҤࠅڳ

ϤׅdА̇٪�LΒ〉MY�Ԛ͗Β〉Ҥ͗ݽࠅތΒ〉{ڍӻFَҤ~؛

ƻȲٲqɃ֡mXf͙ԯٙ–~ɎήҤˏyَҤ]޵ȫòĈήࠅߎ؃λԯŏY

ܾYøϤ〉ӪþɃӝʡėˏydŌיޝҤdࠅטǹЦōҤɎϤׅԍ͗ݽΒ〉F

ҩَࠅיҤ~ڙ؛�Ҥٙ–~ԍوʠࠅ4עςɎøʡėَҤԍỲԍԱ͜ܬ

¥EC͙CɕיɲࠅěܨՓА̇٪ࠅڙݰ�fގ͑װʡėˏyΒ〉71יࠅЦѭ

Řςs̀ɊLܹǬM֊ðА̇٪�^dڢٺFʴXĐó߁Ƀ1Ͼ¬^ʳ٬َҤ

~Ɏøǜėٙ–~〉ˌיҤˏydˠqϢװϛХԻ؅יࠅڳڒԊӬА̇٪ݰ�

  dˠʤ72Fڙ

 

1. ؆Ҡ؆:Ƽέіލ 96ʃʍڂȞխ   ďqĒщ73ي1027

LϾ�qɃҤӻq~ٙ؈ſŘøöЫïțأ؄ۿߡãɢĿڢٺČ̕qȱF

ӱήٓڢٺ՝ٙࠅſ�Ш&˒Ʃ٪хӻq~՜ٕ׵Ҿࠅ]˒Ʃøțࠅٕ׵ӫ؄

٪ø؈ӻq~ʴqˏَҤFӻq~٬ӆЍ&ȩͶٙſࠅ]o〉ٙ؈ſԊӬˏَ

ҤFM74 

іލĒщڒҤࠅӻq~̿ޑør~ήyʬܹՐ^ࠅɽϛwϱdʰ֠ӱٙſ

a0ȩͶיࠅʰԊӬˏyԍˠʤԊӬٙࠅſ؈ӻq~ӻσεςyʬƯʃǣԍˠ

ԊӬˏyFěqԊخέƅǸʰ͗ަࠅſϙa0ȩͶٙࠅwϱȫʰݽyʬϡࠅ²

ӻǩ{ςަέwȫϱࠅƅǸʰƻӻq~_߉Wo〉dˠʤXԊӬˏyَҤٙࠅ

ſϛëڈƓӻq~]Ŝʳӻq~o〉ʰ؈̖ࠅӻq~Ҥˏyࠅϡݽӻq~{ҧ

Y̫ࠅӻq~ƳڲՔӻσǷȩͶٙſԍԘԍςɹϟٙſY٪ý̘׉ǷïțࠅZ 

������������������������������������������������
��� Ӫѹࠅېoڄ ߀ࠅ�� ���F�
��
� Ϙߩіލ ��� ʃʍgWȞխ ��
�ďqĒщFي
��� Ϙߩіލ ��� ʃʍgWȞխ ���� �ďqĒщFي
��� ϮɢӰࠅoڄ ߀ࠅ�� 

�F�
�

� ø�Ƀ1ٴ٬ɓfŖח؆ҠؖظƼέіލ ��� ʃʍ±ڂȞխ 

 �ďqĒщFي
��� ϤϾrɅࠅ؆Ҡߩկіލ �� ʃʍWڂȞխ 
��� �ϢWÚFލԘĝֽɡіࠅďqĒщي
��� ؆Ҡ؆:Ƽέіލ 96ʃʍڂȞխ �FݮďqĒщϾ�qɃյي1027
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–ˊٙſÛŘ߂�̔ࠅۺ؃ʴٙſ٪хկࠅږWԎˠѕֶªɡɃࠅҩЦҤӻq

~aٲWdʻӟӆ」ࠅεϢٖӝήǢdȲٙڒީࠅٲſɎӻq~Цσdaٲʻ

ӟӆ」ƻ֠؈ߥȲٲӧǕ֡mĒάXʳϛܾ̔יܯࠅڳڒYӻq~〉؈ߎdҤ

ˏyࠅ{ōٙſ]ҧʡėˏydaٲ٪�WԍΒ〉ࠅø̔Ҥ̀Ýܩ�ڢȈَ

Ҥ޵יࠅʡėˏy75F  

 

2. ؆ҠǞϮƼέіލ 92ʃʍɑڂܭȞխ   ďqĒщ76ي43

LϾ�qɃҤӻq~ٙ؈ſŒҤˠ²ࠅƻпƵ 91ʃݽ 2ϚEڸČ̕dʰࠅ

Քٙſήڲ~µFӻqރˏϛԊӬ׀ޔ� 3ϚWκ�ø̔̾dˏ《ìԸࠅ�õ

ɷήԤיȌױӻq~Ҥˏy4ࠅϚŗ�ĈƵ٪̽̕ЗҤיࠅ_ـɊӻq~܅ʬ

ɢĿࠅ]ƻۿW˒Ʃ٪Ɋӻq~ǄƻɢWࠅZҧ~ԯϏࠅŗ̽ĈтϯĉĢÛӻ

q~ࠅ_ׯʰƱיܹ֠ۿڵÎ̕ࠅ]Ɋӻq~܅ưه�ҤˏyFM77 

іލĒщڒҤٙࠅſ؈ӻq~ήEڸČ̕dʰࠅ�ҩӃ̞YѺ؛ࠅӻq~

ϛŝĖȌױdˠʤ̀ࠅϙa0ٙ؈ſĢѺӵ֪ࠅỲ�ҩ͗ŝٙſҤø־yެ

Ʌӟࠅʡėˏyd̿͘]Y͕۬»FbǢױҤ�Ц¥ҤȌڒΒࠅӮկʀīےڌ

ζσӻq~̿ޑøޜoٙſܛưٙſه�ʰ݂ࠅŝٙſˏy±–̿ࠅĈٙſY

fڒڙװǷϛo〉ࠅƱҤǷɲ֠ڮ٪ư—ࠅˢϷӻq~ƻϤڍލНɅӟσb

ϓ¢ѕ�̽ĉęࠅ—ư٪ڛϛ̈ࠅƅٙſԊӬˏَҤߎL̈ϛλԻٖԿYࠈڛ

˦ς̈Yࠅˊ–Կٖ̈ࠅſ̨ӇԍqˠٙھĈڛΙ߷ˈࠅYŘ»ݓˊ–̈ࠅ̈

ࠅÛ–dˠ؈F̀ӻq~Ƴҩϖ֠Ьٙſ˒ƩږĈ«Mկڛcςяϛࠅϝٕ׵

ˢӻq~ٙ؈ſܹTµϛˏރµԍˠ²ࠅZֶEڸČ̕ʰ׀ޔ��؄ԊӬˏރ

µ]Ϣ^άࠅӻq~Ɏϡݽdˏރµεҧ�¢Y̫ࠅіۜލӾٙſװsήϾ�

ԊӬӻσĿܔӻq~ߎ〉̋Y؈〈ߎdԊӬˏَҤ78F  

 
ʴWܝó¾Ƀ1Ēщf�ԊӝࠅɃ1ƻ΀¥Wԛӻٮݢó~ܹʬЬh֠

έԍs0。ˏFަ^ߥӸƻЬh֠ˆࠅ΂®ڲ �Ц¥ҤϾ�ԊӬσԍ[ࠅߥ

c٪َҤ~ٙ؈–~ަέϖϛyʬރµࠅZϖԊӬ؈Ͼ�ӻσߏ�Дʛdˏَ

ҤԍˠʤXࠅōªَҤ~�ШƨҤʡėٙיࠅ–~ɲ֠_߉λԻٖܽøYߎҤ

ˏyَҤࠅc٪ٙ–~яϛ۬ǥқҥԍߨרY̫ࠅ{ϙڒҤَҤ~ҧіʴȲٲ

������������������������������������������������
��
� ؆Ҡ؆:Ƽέіލ �� ʃʍڂȞխ��
� �FݮďqĒщյي
��� ϤϾrɅࠅ؆Ҡߩկіލ �� ʃʍWڂȞխ ���
 ߩVɅϘࠉݼ�YõࠅďqĒщΎĒϛׅي

іލ �� ʃʍgWȞխ���� ލіߩϘ֕ƻϘࠉʰЬ֠ϓɅ{֣̾ϛׅࠅϛׅ֣̾ࠅďqĒщي

�WߠڂưࠅϛׅĒщԻȯF�
��� ؆ҠǞϮƼέіލ �
 ʃʍɑڂܭȞխ �FݮďqĒщϾ�qɃյي��
��� ؆ҠǞϮƼέіލ �
 ʃʍɑڂܭȞխ �FݮďqĒщյي��
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ӧǕҤ֡mĒάڒ�ࠅԯӻq~ɎήˏyَҤԍYࠅ〈ߎΒYА̇ʡėˏyׅ

dΒ〉Fǹٙ–~ϛϖ֠ƻŝَҤ~ж̘ʰo〉ҤˏَҤԍ֠ࠅߥіڒލҤō

ªٙ–~ԍԻƻµҳϾ�ŝĖיܜױҤˏَҤࠅ�ƻٙ–~яϛλԻԍЍ&Y

̫ԍˠʤXࠅƱŝ–~aٲWdʻӟӆ」ٙ޵ſ̔ڒװԯࠅ{ϙӱήَҤ~a

 ĒщøYА̇ʡėˏyׅFי〈ԯׁfΒڒWٲ

խV߁ ø�ˏ±–ׅϱА 

Ǿ–ˏ؃aׅզ^ɓɕˏ؃ad±–ȯϛø٭�ȯࠅӻ^ޥϢλΡ͞Řࠅ

�Ԏ؈¾~d〉ߎϛ̔סރF  

 

1. խ 225ЃhЗˏyׅ 

LɎήӴǴĔӮøրՄEޛߨۺԾEʻωׁ̋ޓø�ԛߏdˠʤࠅY̋װY

ԯ̵̫יҤˏyهࠅטVʃ�W?ʃ�XϛϡʲďFM 

ϤׅĔӮƱЃΡ٭ȯկʻՄƝǬ̋ީ�؃adˠʤיࠅƻٙ–~Y̋װY

ԯ̵̫�ԍˠʤXࠅɎøҤˏy̋ӌ٦َҤF̔٪º޸ںqҤˏ؃aщȯЛ

XࠅLғƻԍMˏَҤ݇ͽ؃ӱ79FَҤ~dΒ〉َҤ]ٙ޵–~dҧ̵̫װ

&̋Yԯ̵̫dŒƱࠅŗٙګ̔ࠅ–~Y̋װYԯ̵̫ԍˠʤه߃~–ٙࠅή

ƱրՄԁԂEƱԂޓðμܟEƱיݗߖǨࠃݜǹͺɜَҤࠄE〉ǢqΒיμܟ

YݝEϝӮי%قҭԦYݝկӆ」Xࠅ{ōٙ–~هήَҤ͘ėخߒ&װ�X

̋ԯٰ܄&װ�ԍLҧі̋ީ�·Ŝ〉ߎMdˠʤXٙ؛ࠅ–~µƱَҤ~י

ˏҤٙ–~Ɏήڒטȥࠅ؄ήƟ֌ҭԦࠅʡėڢhЗ̀޵ěࠅ「ðٙǜėӆޓ

y̋ӌ٦Цկ0¥܄Ǩԍѥ0ࠅʼיݝߦҤ̵̫ࠅΒיY۬چ�âҤրՄޛԾ

–̦ٙ~ήَҤֵތҤ̀ɊϤׅԍ݁ӮڒӻϤׅ81Fϛڍ}ҤڒˢɃ1Wϛࠅ80

~ӻ̇Ҋ۬؃ɱˏޭхԍ֌տɬùԍˠʤ޵יࠅɊϛRέӻq~ҤۺʻޛԾט

dˠʤ˝Οðׅ82F 

 

2. խ 227Ѓ؈ʅʃӴǴҤˏyׅ 

LɎήϢҊ?ƯЫdӴǴҤˏyهࠅטVʃ�W?ʃ�XϛϡʲďFɎή?

ƯЫ�WϢҊ?öЫdӴǴҤˏyهࠅטTʃ�XϛϡʲďFM  

������������������������������������������������
��
� ϛڒҤɊЦČߏҤ΅ė±–ڎࠅŖϥםÕࠅǾ–ˏ؃aխVߏࠈڮǂࠅܝބϚηіȥΘȴࠅ

խ 
� ϡ߀ࠅ ������

ࠅ��� ʃ � ϚF�
��� ϮɢӰࠅoڄ ߀ࠅ�� 
��F�
��
� Ϙߩіލ �� ʃgWȞխ ��� �ďqĒ¬Fي
�
ϚࠅնCӝَіėԍ�֔�ŘϢ«¼іԍɞϟ٭؃aщȯԍėٚˏںҠďі^º؆ࠅËםع 
ηďqіࠅڢچխ �ϡ߀ࠅ �
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ϤׅbݷήϢҊ?ƯЫdïէ؈ϢҊ?öЫ޳ɑʃࠅԯ˳ѸࠅؽʻωԊ׫

ɓϢÏòיࠅɎήҤˏyَҤМׁ۬ǥԍĒάࠅ&װōªَҤ~޵Ĉήʡėי

ɎøҤˏyَҤ̀�ࠅ�Ӆׅ9ࠅіȯ�ӟ~do〉ҧіކŏϤׅڍӻ83Fǉ

ήʅʃ~ۺ؃̈ʻÏò̇ݹԍЛĔࠅϤׅdݤחbԊɞʻӟȥWԍڒԯǉԽࠅ

ࠅoԊɞޜς�ʼޭࠅČݒϻԍR~ߨɡήΞ&װdщȯ޸ҤR¾~ƻˏέڒ

ܹιήˏέܹܤ޸Ǣƻ�~〉ˁѭðࠅɊªøζʰdΞߨԊɞϛ̔ʁΉݢخࠅ

ήƵпÏʑdõ÷ĔԐ޵יࠅɎʅʃӴǴԍˏ؃aЛºںF{ϛʴ݊îʅէ؈

 84F޿Цʧގ1͑׏ς�Ƶ—ϛࠅʍٳdߨѳҤˏȲיɰح&ȟƻɃݽ~̇

 

3. խ 228ЃĔӮЛ4ЗϙҤˏyׅ 

LɎήƱٯɡEԖںEΘߗEΘ׫EְٻEΕҝEݟԆEõ1EЌ1̋ø�

ԛރߏµµŝ؃ɱԖԧE̟īEҫںd~ࠅĔӮЛ4̋ЗϙҤˏyهࠅטöϚ

�Wtʃ�XϛϡʲďFM 

Ϥׅƻ±–ٙ–~ˏ؃a〉ڳԍˠǕXڀࠅȯҤٙ–~ƱҤRȯĔ–ރµ̔

ʤ̇ԍրՄǜ&XיYΙY̫ٙ�ࠅ–~Ɏήςs͗ŝˏyԍ٪х�ϛٔݤS

–d՛ݽFϤׅd̔ګԍԖԧϝʴރµࠅʼ߃ĈήٯɡEԖںEΘߗEΘ׫E

ùϛߨɎȲߨҤaَࠅµԍŒƱރߏԆEõ1EЌ1̋ø�ԛݟEΕҝEְٻ

ΌݖEàӮEҫںկԖԧЛَࠅҤaߨĔӮЛ4̋Зϙࠅªٙ–~هήøЛ4

ǜ&dXࠅϛLYʳYϝʴMdˠӆ޵יࠅĈήߎ؃ҤˏyَҤࠅƻَҤaߨ

ӝ̋ࠅµރӂēܝϖϛW~–ٙ؈ޥҤ~ܹTَ؛ˠӆFܜǜ̇ܬݽdߨȲ؈

ƻޥùϛԖԧϝʴރµࠅ�ήَҤσٙ–~ɲYɡήøԖԧE̟ī̋ҫࠅטں

ḟգϤ޵ōࠅµԍЛ4ރԊӬˏَҤӻX]ϢĔӮԖԧ~–ٙ؈~Ҥَט̋

ׅFƻЦَҤ~]Ϣί�ʡė̕вࠅcςɎٙ–~ί(ǜ&ܹܤࠅȟƻަέd

פיʾޞࠅªٙ–~ƻɓϢƝǬ؃ӱ〉ˁdՐʍXࠅµރ۝®ˏӂȯdėʍݽ

ʴøˏyEӌ٦85F 

 

4. խ 229ЃڅПˏyׅ 

Lِڅ�ªӴǴڙ»Ҥ؃ɱݖÓפיࠅʴҤˏyهࠅטVʃW?ʃ�Xϛϡ

ʲďFM 

ϤׅҤƻ±–ٙ–~ˏ؃a〉ڳԍˠǕXڀࠅȯҤٙ–~ƱҤŝَҤ~d

ªӮِڅƱَҤ~d߃ɎøˏَҤYԯY̫Fٙ–~ʼࠅڙݰήޓי޿ʧِڅ

������������������������������������������������
��
� oĝ߀ࠅڄ ��F�
��� oĝ߀ࠅڄ ��F�
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ӻϤׅFϤׅŝПڍȄࠅdҤˏy؈ʰיࠅڙݰÓԍݖҤ~Ҥøَ«ڙήޓי

ԫԍٙ–~Ɏή̔ʴqԍˏ͗ٵ]ҧYɎd〉ࠅЦՓ̔٪טׇهb±–ԛɎ~

ғƻ݇ͽ؃ӱ86FЦbܹʬ̎qי�ߋǫȁԛޘóƼٹ޾òҧࠅùϛЬh׬χ

dƱ֏ࠅήӝσ�ζɲɡ٬׃F 

խƯ߁ ɐ֗ 

ʴ̈Ƶԍˏ±–іėԍЬhԊɞ֚׳fٙࠅ٬–~d〉ߎ{ōǴˏԍ〉

Ú֜dࠅߩԍ͞ڳ〈Л~؈хܠēʂЛdˏخޜF߻ݢԍںº޵[ʴđȄࠅߎ

ՔҤmіٙ}ࠅԣήøςsҤȑȊӵñ^̔ҤdˏَҤخʴcࠅȯ٭ׅ–±ˏ

ˏَҤߎ〈~–ٙٮˆיࠅdˠʤܥࠅҏݼȄڽ܏FܹTˏ±–ׅɎήٙ–~

ٙࠅߎ〈ҤܾYٙ–~dَˏڍfڒέࠅσܜcϛƻŝĖШ&ʡࠅȯڒdߎ〈

ùϛɎࠅնdX٭Ȉōƅԍ޵FZƻÚ֜ތŝՈΘEÈӟ֤ɽ̔؋�ߎ〈~–

Ú֜Ǵˏ̼̀ڍƄºْۇґԍϡࠅځǴˏԍˏَҤ〉ߎcϛƻլmۇґ٪хԍ

ˠѕX̖ϙ̣ٙڒFǴˏяϛɎήˏԍ؃aЛיࠅÝςӴˏEҵЛԍۉӭȲ

 Fߨ

ιëڢٺϘǣҤlׅdݽd݁ӮރµࠅRؐٶיϘɽƻɃ1ڛܩ؈Wʳ٬

ԍbҤʡėˏyӌ؈٦ׅhЗˏyӌ٦ׅԍĿēࠅʡėˏyӌ؈٦ׅhЗˏy

ׅԍٙ–~d̔�ǬTY̫װ&̋яϛY̫ЗϙࠅĝטςӱَҤ~̔̇ܬԍי

ʰטěYςَҤ~̇ܬԍࠅhЗˏyׅԍَҤ~cςĔӮٙ–~Œëōɲޓƻ

YװY̫̋YԯY̫ԍҧԯӆѕࠉʡėˏyׅ؈ĔӮЛ4ˏyׅdĿēěҤࠅ

ĔӮЛ4ˏyׅdَҤ~ǹϯɃί̋ܜױ˒Ʃԍ̕вࠅṑ̇գʡėˏyׅ

87F  

ҩࠅיƻ¼іdʰޥࠅɊٙ–~〉ߎdܾY֊ðЃΡ^ࠅ�ʴځǣɃ1΀

¥fࠅ٬�ҩ]ϢƟ֌ʴܾYٙ–~〉؈ߎs«Ēάˏ±–կׅḋգFÚ֜

ĚϬ؋®ˌܟɎіލĒщԍʧ޿&ɯǨ֠ࠅӱǎզާڑѿϴªՀϙǨԤٲ》ϓ

(ʡʤǑЦկܟˌF 

խVյ ¼іÇڸ 

ӱήՀϙɎήˏ±Ͼ�̭̾ĚϬࠅˌܟ�ŘɎήі٭ն؈ĒщɃ1ԍ֠ߥ

(ѵЦRƳϛٲ˅dӾ˳ࠅϤƵȥטɕӝَďіǾ–ˏ؃aׅզݼȄ̔ϛٺ

٪±ˏYodޚƵ؈�ŘࠅɞӝӝَіԍY۬ࠅ�Ɏ─ʃ«̔ӬdϾݧࠅڢ

 Ύďіխ?öզF¼ࠅaʠ�LՖЍo〉MҤգіДʛטȄϛȥࠅ�

������������������������������������������������
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ɕՖЍo〉Дʛȩ׆ðďіࠅƵñԘĝÝϛȒǴΫԯƹߨή 2017ʃ͞ĈR

¼іآϾdһϤڍࠅһϤϖ֠ӱVНԲٺϙҤآڍࠅڢٺϾ&хɊ̈ƵǾ–؃

aׅզŒϛԍʡėДʛ̋̔ګԍܾY〉ߎДʛΎҤՖЍo〉ДʛࠅɹϟݢΫȯ

؈ԘԍςɊˏ±–Ӆׅࠅµރ؃ӱׅԍ–ø�Ǿ؈ӵȯࠅۜˏӅׅԍ–±ˏ׏

ʡėׅࠅݫ׵TގďіȥӵɎήʡėДʛԍǇܟFˢآڍϾһϤ]ϢõݼԊ

ɻזϥ¨ӗטϾ͞ĈZ&a͕ŜՖЍo〉Дʛdȥآ؈ς�ϤΡɊ�ϖŖࠅٖ

ήøڢΡ^d¼іÇڸҤ�XdܝڢǉԽٺ͖�ࠅςs̈Ƶďі݁ӮՖЍo〉

Дʛdf؈װs88F 

խR߁  ǖٷLϢʳo〉ˏyׅMࠃďіխ 221d 1Ѓխ  ࠄ߁1

LϢӑ�~λԿ̋ߺԿdo〉יҤˏyهࠅט……ϛϡʲďFM 

ɊЦ¥ӻ¥ˏ±–ӅׅԍǉϤߏǂࠅ]¥ҤǾ–ˏ؃aׅզԍϹʻࠅ]ƻ

ďіխ 10 Ѓխ 6 ߁ǖٷo〉ࠃŒϤԍխ Տ؄խͪ߁6 Fǉݠٴԍգіࠄ߁7

ή̈ƵӝَďіɎήˏ±–ӅׅԍǉϤߏǂ͕ŜʡėДʛࠅō´ďіխ 227 Ѓ

խ 1 ؈߁խ 3 ؈߁Ϣ̇ʃ~ˏyׅEխ 228 Ѓխ 1 ߁Л4ˏyׅ؈ࠅխ 

229 Ѓխ 1 ِڅ߁ˏyׅƻݠٴWȟƻՖЍo〉Дʛԍ՛ࠅݽ�ςݶήō´͕

ŜЦՓݠٴέʛࠅіʯݍςяϛòڒ̣޸МׁϛΓo〉ɕ۬�А̇ˏ±–Ӆ

Ymіԍǉ؈ɊՖЍo〉Дʛӻ¥̈Ƶďі^dˏَҤmі٪؛טգіࠅׅ

〈ƓӑʳoڈϛLɎήӴǴϢ֠̔ھࠅLϢʳo〉ˏyׅMٷǖ߃ëʼߛࠅ҃

ϤЃdLՖЍo〉ДʛMھFҤo݊îۃԍɎׇهҤˏyMԍَҤ̇Ҥďіי

F�۰ø�Ƶ—b׏ȯo〉ԍȯ٭іʯܹܤ٪ϛʼࠅДʛMѷѱߎ〈LܾY؈

�ӐգЃΡݠٴ¢Ҥo〉ԍգіέʛࠅϤЃԚ͗٭ն¢ҤϢʳo〉ˏyׅԍo

ɕϙА̇ˏ±–Ӆࠅ〈Կdoߺc٪ٙ–~ήˏَҤdĝ]Ϣ֛pλԿ̋ࠅ〈

ׅF 

ЃΡ^d̔�ʡَڟҤ~̀ëڈƓࠅςƱҤÃ؛ĂَځҤ~YëڈƓࠅӮ

YϤЃܾࠅДʛߎ〈ҤܾY܏ɊϙªʳՖЍo〉ДʛࠅƓڈ�dَ0Ŝٵ͗ˏ

ԍգіԘԍF؄ήڈƓςs٪λԻڮĈL¦۰̈〈ߎÍ《ơࠊMկԚԋڈƓɎ

έˏy〉ߎԍآࠅڌϾڒҤŜщήَҤ~؈ԛɎ~dރµࠅó~ۧҭࠅñȺd

Хʛˏɕfࠅ�ދ�c٪ڈƓԍñȺ۬ھ�ԛɎέӟٴøˏyd〉·ࠅ]ƻЦ

ӟٴXÍĈo〉؈sԍٖԿōf89FיLߺԿo〉M؈LYÍ�¢ỲMdĿ

ēࠅƻή̔ګԍߺԿo〉ς̿Lſޥ~ڂҧࠅږٶ�ϛՖЍԍَҤɎǢߒԿø

o〉M޵[ࠅYÍ�¢ỲF 

������������������������������������������������
��
� ϥ¨ӗڛࠅς̖ղo〉9+%�?42 ࠃ��ࠄ9+49�%'+��ǖٷďіLϢʳo〉ˏyׅMdؘࠅڸg:

Ǩȥіȥڢşࠅխ���ϡ߀ࠅ 
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ϤׅɊٙ–~ԍo〉dϛҧ¥ҤĢČˏَҤmі޵؈іԍ®΂ࠅҤϤН¼

іԍϹʻFŒʡėˏyׅࠃՏ؄ďіխ 221Ѓխ ďࠃʡėˏyׅݢ)؈ࠄ߁3

іխ 222Ѓ̇ࠅࠄҤϤׅԍ(ߏݢǂF 

խr߁  ǖٷLܹǬϢʳo〉ˏyׅMࠃďіխ 221d 1Ѓխ  ࠄ߁2

LƱ܈ӔיϢќ〉ٙ–~]Ϣo〉Ŗ؈ˏyיࠅҤˏyهࠅט……ϛϡʲ

ďFM 

ÏʑFƱЦӻَҤ~�aߨۺYXή~ԍࠅˏ٪ݢ؃aɎή¾~ԍˏήݶ

ςڒϢ͕ŜmӟԍέʛԻ[ࠅƻˏydĝࠅӔԍ」ʍ܈خ؃a̭̾ˏ~�Ɏٲ

sɲ֠ӑʳٙ–~ԍo〉ܨࠅՓ܈ӔԍَҤkùϛfׇˏFˢɕďіŒěׇه

Β〉Ӆׅࠅ¬Ǣׇ̖ܹهǬӅׅࠅϤЃԛɎήΒ〉Ϣʳo〉ˏyׅٶיkղς

¾¬ǢߏǂF 

խV߁  ¼Х(ݢʡėˏyׅࠃďіխ 222Ѓխ  ࠄ߁1

ďіխ 222 Ѓխ 1 ߁®΂̕вҤխ 221 Ѓխ 1 ߁LʡėˏyׅM؈խ

222Ѓխ  R©¼Ύխ 225 Ѓխࠅ「ӆ~–ٙחŖ[ࠅʡėˏyׅMݢ)L߁1

 F׏LhЗˏyׅMdñѰȯ߁ 1

խƯ߁  ø�¬ǢߏǂіЃd¼Х؈ĕގ 

RE®΂ٙ–~ӆ」 

1. ¼Хխ 225 Ѓխ 1 ߁LhЗˏyׅMdñѰȯ׏FĕގhЗˏyӌ٦

ׅ^dLY̋װYԯ̵̫MӮࠅڇӻٙ–~ùϛրՄEޛߨۺԾEʻω

ղςϛΓԍoװYڍ̀〈ЦՓoࠅҤ~ˏyَ؈dˠʤߏø�ԛ̋ޓׁ

〉F�Ҥo݊îɃ1݁ӮσԍҳࠅڸƱיºӶŒЃΡF 

2. ¼Х͕�ՖЍo〉Дʛdխ 227Ѓխ Eխ߁1 Ϣ̇ʃ~ˏy؈L߁3

ׅMࠅ]¼Х؈ʅէˏyׅdʃ߿Г҃Fďіխ 227ЃԍգіԘԍςƻ

ºںˏӬӟɓϢ̇ҭԍʅէࠅƻЦԘԍXࠅɊʅէĿČҤ 14Ы؈ 16Ы

̀ϛݢΫٔݤd〉׏FýݤחĖωڳŘӬӟ̇ҭʍ۬�o〉ˏَҤࠅƱ

Ɋׇهԍӵ֪ݢΫڀȯF 

3. ¼Хխ 228Ѓխ  LĔӮЛ4ˏyׅMF߁1

ȥ̿טĈďіխ 227 Ѓխ 1 ؈߁խ 3 ٙ߁–~ƱҤʃևܹɐ̔ࠅ�

ݏFoЕԍׇه߃ҩʼ®ࠅ〈ӫ؄ςoࠅҩ]ϢɎˏyَҤ̵̫E̵֘ޥ

ҩٙ–~ήޥࠅ߁ ďіխ 229 Ѓխ 1؈߁ ȟƻήďіխ 228 Ѓխ 1܋

ˏyӻσ]Ϣ̵̫E̵֘ࠅӫ؄ςo〉ٙ�ࠅ–~d̔�ǹЦςƱҤЛ4

ŜʡėДʛEϢ͕ڢЦVЃΡҧࠅօñߨПFƻӝَďіڅςŝĖ̋ܜ̔
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ʳՖЍo〉Дʛ̋ςՖЍo〉Дʛݓࠅ�RՓ¬Ǣׇهԍέʛȟƻή̈Ƶ

ďіߨօٟٙݤח̀ࠅ–~ӆ」ҤݢΫ¼ХñѰF  

rE®΂Ӆׅ̕вט–ٙ؈ӆ」  

¼Хխ 229 Ѓխ 1 ߁LِڅˏyׅMF{ǹĝ̔ࠅܝЦЃµɡ¬Ǣ

±ˏqëʳĖӻq~ԍo〉̖Yղς߃yʼˏࠅƻՖЍo〉ДʛXࠅǂߏ

–Fٙי–~ԍo〉ࠅøñȺӻҩ7̻ڒԯ]o〉؃ɱˏyԍɎۃFÃ؛

َҤ~ªӮࠅِڅªٙ–~؃«ڙɱˏyɎۃԍɃ؃ࠅ�ۺޚҩYղʳĖ

o〉ܨࠅՓˠѕ݁Ӯďіխ 221Ѓխ ĕיնƱ٭٪ŒіЃaࠅō۬߁1

 ς�¼ΎøñѰFࠅގ

VEʕ؃˺׍ގгׅ̋〉·؃гݢ؅יÛׅ 

ӝَіխ 226Ѓխ ؃·〈؃г̋ˇ׍Ʊˏ±–َҤ~–ٙ–±ˏ߁2

гݢ؅יÛࠅςʘգƻÚ֜ۇ΀Ρ9ࠅɎήˏ±–ٙ–~ԍ˦ÞdW؈ࠅ

ďіǾ–ˏ؃aׅզ̔٪ºںԍς¾~ˏ؃aԍˌ֣܋ݏ]YԛլࠅƱי

ĕގF 

խƯյ գіДʛмٺ͖؈܄ 

bڢŘlƵɎήǾ–ˏ؃aׅdգіߏǂࠅa٪fЭߏҤLʡėДʛME

LܾY〉ߎДʛMEL¼ХʡėДʛM؈LՖЍo〉ДʛMࠅXɕƯՓДʛҤ

 Fٺ͖؈܄м¥�ࠅܝڢ

խR߁  ʡėДʛ 

̈Ƶƻ 1999ʃ¼іĝ͕̔ŜգіДʛōςʡėДʛࠅʴΡݠٴ׏ōς�

Lʡė&ԍϛҧίَM¥ҤʡėˏyԍА̇٪َׅࠅ�ςsڍӻ͕̔dڲ΂ܩ

ɽς�ٙ–~ϛҧԕ&̮̫̋ߨۺϛҧÛԃ«¥Ҥڒȯςṡգd٪ࠅ�Z¼

іĝ٭ȯʡė&ʼ߃٪ܽĖL؄ªY̵̫װMԍՐʍF  

ʡėˏyԍ̇գ�ަَݢҤࠅĝޗвdʡėَҤࠃºںӬƄEߨۺE؃ӱ

іԐࠄŘʰޗвdܾYٙ–~〉ߎԍˏyَҤҤ٪ࠅ�ςҤަَҤӅFήĝޗ

вʡė&ݒČࠅfĿČҤҾӟˏԍʡė&ࠅ�Řΐɇ̣޵ڒҾӟˏԍʡėǹױ

ࠅ̫̮&ԕòט–ϛԍ٪хٙࠅȯڒϛVՓࠅČݒߎ〈ƻٙ–~ܾYיࠉ̕ܜ

ϛԍěςc٪хmӟ̮̫ݍࠅϛԍڒfƻϳu¬Ǣӆ」XࠅÊªʡė&ɲҩܽ

Ėǜėٙ–~ֶٙࠅ–~ҧ̫̮ߨרdَҤ{ḟգ߃��ࠅϛʡė&ԍǜė

Ҥˠѕ˦Þ90F 
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ט–хٙ٪�ࠅČݒߎ〈Zƻٙ–~ܾYࠅіō͕ŜʡėДʛܩφ׌؝ض

ԕò&̮̫Ҥڒȯ91F̈Ƶή 1999ʃ¼іĝdďіխ 221Ѓխ ς͕ʡė}߁1

Дʛ92ޥࠅȥڛŘݒČɃ1ϛڒҤL؅ªY̵̫װM7̻ǉή˒̄ƝǬ̮̫&

dˠʤ93ࠅϛ̈چ̠טڢƵ¼Хĝգі]ࠅڙݰ޵d̔�ϙԊӬ٪ڲλL̼Ƅ

̮̫Mԍ֗ϯࠅςƱҤʡȈǣҤȾȴӅׅࠅσɽحðަέlǇRڇԍǕƼࠅª

ʳϘ֕cװ®΂ϛҧ̵̫¥Ҥڒȯࠅǉήڲ΂ٖӝࠅЦЃd̀ӮǣžӝʡėД

ʛࠅÃٙ–~޵�ϘǨ&ݤҤ͙ކE̮̫ࠅěfڒٙװҤcςО̵ܙݍԍ͙

̳EڟˠَҤ޵יࠅԠХٖܽø̵֘ˏَҤ94FΒࠅǉήL٪�ܹήƫϻࠅȺ

ν̇ܬŝ±–טƱҤޭ٪̼Ƅ̮̫̇ܬיӬƄ̋ߨۺέ޸ϓǨԍÛ–MࠅΒĕ

іȮچԚ̠͗טڢdέіMF{ϛߎ〈ХҤLܾYø¼ࠅM̵̫װL؅ªYގ

݁ӮࠅڙݰˆӸoϘЍ؅ԍǜܜХςҧі̵̫ԍˠʤ95ࠉϛڒטڢҤɊL؄ª

Y̵̫װM¼ΎҤLܾߎ〈׬Mςڙݰ¼Хࠅc߃Ύ̇L۬ªީ�̵̫Mōf

7uٙ–~ƱҤYΙ̵̫יϢҤ̵َ̫ҤԍϾ¬96F 

ǴˏׁfݠٴװLіʯ֘Yࠈλעӂēࠅ^ƻJ2017ʃգōʂկǎſKי

Ɏˏώ&ҧߨۺWԍ̮̫ςڒߺF97Mބλׁf̮̫ỲҤYĔĒάF 

խr߁  ¼ХʡėДʛ 

L¼ХʡėДʛMbǉܯǴˏaט׏ɎÚ֜Wɕʡėԍܹήӊޙӟٴd̠

А̇ʡ̖ݤ&կҾӟܜױϾ^َҤ~ªӮШ&E¾؃»ҤYcڒЦRДʛࠅچ

ė֗ࠅАԍYʂկkϙھʟ4dٙ–~ޓðc0ٙװϝʴԍʡėˠǕ^ࠅΒי

ՔdҤ¼ХԍʡėДʛFǉܯǴˏaڒט׏ҤYʂկԍЛ&֗АƻՀϙϺѵ϶

Ƴࠅς�̃Ӿʟ4RέɎήˏyԍo〉cςЛ&֗АXٙʡܜϝʴԍ֗ϯ98F 

������������������������������������������������
��
�Michelle J. Anderson, Negotiating Sex, 78 S. Cal. L. Rev. 1401,1403 (2005).�
�
� ɎήȒǴ�ʡώEܜױEق%EØԡِ̋�і؄ࠅªYי̵̫װȈѴdࠅטҤʡȈׅهࠅt

ʃ�WϛϡʲďF�
��� Ϙߩіލ �� ʃgWȞխ ���� �ďqĒщFي
��
� խࠅіȥϡĎލԲ^ࠅdέіߎ〈ʡėˏyׅܾYڢࠅËםع �� ϡ߀ࠅ 
ࠅ�������� ʃ �

ϚF�
��� ߸Џǋࠅ
��� ʃďqіԊɞưࠈߐ˶ϟʃࠅ�˶ϟďіࠅࠊƵգ؆ҠǨȥіȥڢşࠅխ ��

MӂĎࠅ����߀ࠅ
��� ʃ �� ϚF�
��
� Ӫѹࠅېˏ±ʅէϾdٴϭ؈ʂة^ࠅڸіȥࠅխ��ϡ߀ࠅ 
ࠅ����� ʃ ��ϚF�
��� “law should never interpret a woman’s lack of physical resistance to sexual violence as acquiescence 
in that violence.”, The World's Shame. The Global Rape Epidemic. How Laws around the World are 
Failing to Protect Women and“Girls from Sexual Violence,�Equality Now, 
https://www.equalitynow.org/the_world_s_shame_the_global_rape_epidemic_how_laws_around_the_
world_are_failing_to_protect_women_and_girls_from_sexual_violence (2017), p 13.Ϙʰٱݿζࠈ
2020ʃ 8Ϛ 10ζF�
��� ڄoࠅρǹޑ ߀ࠅ�� 
���
��F�
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Ԙĝ͕ŜЦДʛԍҤԗȩܽƵޚďqіʏࠃInternational Criminal Tribunal 

for Rwanda, ICTRࠄFіʏڒҤή The Prosecutor v. Jean-Paul AkayesuRϾ^̔

ԊӬԍˏ±–ࠅÝԊӬƻǴˏۺWࠅfڲλܨuˏ±–َҤςRՓօ֜ˏͮе

ӂȯՓγԍΒ〉َҤٮ̀ࠅҤՓγ҆֘dRݒČࠅࠄׅܼ~ࠃΒڒҤܾY¾ē

ЗЄȯٙװҤˏ±–Yڒލʡė&dɃίςҤYʼ٪ԍ99FZі؈ߎ〈ט–ٙ

}΀ߨÍߨì٠׵ǹƄ�ȥӬƻõԤĝ̦ٕϝࠅٵԍӬӟˏ±ð̋͗ߨۺҤ׏

А̇ˏώ&ࠅլmǉܯǴˏaט׏Ɏήӂȯݒߨۺ�dǇخԍaʠ100F 

ě؆Ҡׇهޥ¼ХʡėДʛ̔ݢخdҞӮЛ4ԍˏyَҤࠅ�øׇهնƶ

ϛތė؈ࠅ¼ХʡėДʛ�ϛɰӺ101F 

խV߁  ܾY〉ߎДʛ 

ŗՔѬЍo〉ДʛࠃNo means no͕ࠅࠄӮL͙ȯo〉M¥ҤգіДʛࠅ〉

ōLӻ̈яϛٖԿY٪ԍσÄࠅō͙ȯςmή〉ߎMࠅoσգіλȯLҧіٖ

ԿYo〉Mdˠʤ¥Ҥ¬Ǣ٭ȯF؈ʡėДʛԍɰӺࠅƻήʡėДʛ٪хˏَ

Ҥdĝʼ߃ëϛَҤ~ԍʡėَҤٙ؈–~ԍ̮̫ܾיࠅY〉ߎДʛcޭَҤ

~ҧٙٮ–~̵֘øˏ݋ֈࠅ®ҩَ̾ܯ׀ˏَҤࠅōА̇ˏ±–ࠅ{ō̔ګ

LڛYɕςYMࠅƻځǣΡӒWٙչՔLYДʛࠃNo ModelࠄM102F 

LڛNYOɕςNYOࠃNo means NoࠄMДʛࠅӱ׌Ƶȥט EstrichΘ͍

ƻ 1987ʃ͞ĈࠅEstrichΘ͍ڒҤsȯДʛмתȯДʛϓѺЋࠅƱҤתȯԍٖܽ

ʮfװςƻܾʻӆ」X¥Ĉԍࠅіʯϓ̀ӻ5߼ǴˏƻYߎ〉ԍσÄ-ΙƼڛ

LYMࠉƱЦϛʼ٪ƃսɊLm〉Mȯ׏ҤLڛYَɕςYَMࠅR¾ϛӟˏ

ԍ~̀ӻԯϏsȯԍuࠅ׏YmӟƼҧٙٮ–~ԍٮٙ̀ږڌҤΒ〉̣י΁ۏ

�103F 

؆Ҡή 1999ʃ¼іʰdďіխ 221Ѓխ ࠅdέіMߎ〈ðLܾYø)߁1

�oσ{ºӶخLʡώEܜױE˒ƩEØԡِMࠅς�ĈӝςsތėoܾY〉

ލіߩFϘڸdέіԍҳߎ 97ʃʍխ 5НďqʏϙڸщڒڸҤࠅL¼Хʰ̔Ք

ø�LܾYø〉ߎdέіM̀ࠅµ̿ڍЃ̔¬Կdέі�Ǣࠅø�RčܾYٙ

 �ή̔Đ؊dʡώEߏ�Yࠅٶיט؃ӱˌ〈Ǿ–ٙ–~dࠅdέіߎ〈~–

������������������������������������������������
��� ICTR, The Prosecutor v. Jean-Paul Akayesu, ICTR-96-4-T, Trial Chamber 1, 2 September 1998.�
���� ڄoࠅρǹޑ ߀ࠅ�� 
��F�
���
� ǹ֠ևõj٪хف~�ˏϝ1͡ŜؓٳEܩſկɬ¥ЗϙЦR¬ࠅ؆Ҡ؈ʹƵɊdЭߏήף

ǏˏߤΉFޑρǹࠅo߀ࠅ��ڄ 
��F�
��
�WIDDOWS, HEATHER, MARWAY, HERJEET (EDS.), WOMEN AND VIOLENCE: THE 
AGENCY OF VICTIMS AND PERPETRATORS, at 1401 (2015).�
���� Susan Estrich, Real Rape: How The Legal System Victimizes Women Who Say No, Harv. U. Press, 
94 (1987).�
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؃aщȯЛˏ�ǜ̧ٙ–~d۬ࠅE˒ƩEØԡِկԛӻdø�ʡėέіܜױ

Ҥʼ٪MFϛڒҤڍщދڸ�ʡė̕вԍݺКܾܚ͗�ࠅY〉ߎДʛڍ�ࠅщ

؃aщȯЛԍ̕вҤˏyˏ~–λَҤ~͕ӮϳՓǜ̧ٙڲ�ҩ٪хЙɁȮڸ

َҤ؈ࠅLc٪ˏyَҤܾYٙ–~〉ࠅߎYƓَҤ~ςs͕Ŝǜėٙ–ט〉

 ʢˏԍʡėДʛ104FܚϓҤ͗̀ڸщࠅДʛϛɰӺߎ〈ԍ̕вMԍܾYߎ

խƯ߁  ՖЍo〉Дʛ 

ӱήՀϙˏēYʂկԍӝɃȟࠅߎ〈~–ҨήٙןДʛRЕߎ〈Yܾ؈

ƻELǴ~ڛY٪ɕς٪MԍĚϬJࠅۃƟ֌ѬގіЃ^ԍʡė&٪֏ƻϳu

Ͼ¬^�ҩީ�ºٙޛ–~ԍˏ؃aࠅΒ̈יƵϛȥڒטҤ̀ڍʴŒϛԍܾ׬

  Ύ͕ӮJ�ΪǁǌEȯKԍՖЍo〉Дʛ105FࠅДʛߎ〈

LڛNςO̖ςNςOࠃOnly yes means yesࠄM޵ࠅm〉ˏَҤōҤʡ

Ȉࠅa0έc٪яϛŜʳɎέԍo〉ɕ̇գӅׅࠅЦՓգіДʛʡڟˏَҤŖ

ǹϯяϛŜʳԛɎ~λࠅɎέˏydĝ؈~ҤَࠅMߎ〈؈Ŗٖܽ߃Lʼט؈

Ի̋ڇٶ�ՖЍَ0ٖܽŖ؈ˏَҤԍ〉יࠅߎcςюݐࠅڒߺ̋ߺ߷َҤ~

ԍˏَҤɕА̇ˏ±–106F 

ԘĝϛƵ—Ϊe͕ӮЦRДʛ�ƻñȺWϛ̔ɰӺיYլmࠅǹƻ 2017ʃ

ԍJǱƼĔچ�K^ࠅӻڢٺL±ӅˏȫΞMԍَׅσࠅѭŘLܾY¾~〉

YɎɎȒǴԍώ&َҤƅ—ʏώ&ƓࠅߌڸҤʡėˏyЦߏMԍˏy�YЭߎ

Ĉܾ̿[ࠅԖѽJ�ΪǁǌEȯKԍǇَˠѕۏۈࠅࠄGREVIOࠃɋ—ɐ֖ߌ

Yŝ–~〉ߎԍˏَҤࠃǱƼĔіʯߎ؃޵؈ࠄˏَҤࠃEȯࠄԍɰӺࠅƻή

〉ƂخĝטYçځǹϯŝ–טYo〉��ҩςٙ0ԍˠѕ̀پڂۤ͞יp̂

Yլࠅߎ〈ø�έʛٖܽøYɎ̋߉_�߃ŝ–~ʼࠅϺ΂ǱƼĔіʯיࠅه

mEȯԍՖЍo〉Дʛ107F 

J�ΪǁǌEȯKխ 36Ѓࠈ 

1. Parties shall take the necessary legislative or other measures to ensure that 

the following intentional conducts are criminalised: 

a. engaging in non-consensual vaginal, anal or oral penetration of a sexual 

nature of the body of another person with any bodily part or object; 

b. engaging in other non-consensual acts of a sexual nature with a person; 

������������������������������������������������
���
� ϥ¨ӗࠅoڄ ߀ࠅ�� �
���F�

���� ϥ¨ӗࠅoڄ ߀ࠅ�� ��F�
���� ϥ¨ӗࠅoڄ ߀ࠅ�� ��F�
���
� Group of Experts on Action against Violence against Women and Domestic Violence (GREVIO), 

Baseline Evaluation Report Austria, 141ࠅŖ֥חƽࠈwww.rm.coe.int/grevio-report-austria-1st-
evaluation/1680759619 (2017).ࠅϘʰٱݿζࠈ
�
� ʃ �Ϛ �� ζF�
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c. causing another person to engage in non-consensual acts of a sexual 

nature with a third person. 

2. Consent must be given voluntarily as the result of the person’s free will 

assessed in the context of the surrounding circumstances. 

3. Parties shall take the necessary legislative or other measures to ensure that 

the provisions of paragraph 1 also apply to acts committed against former or 

current spouses or partners as recognised by internal law. 
J�ΪǁǌEȯKխ 36Ѓ٭ȯEȯƵɊLϢ֠o〉ࠃnon-consensualࠄM

ԍˏَҤðׅ9יࠅo〉bς̿ƻӂȯƁ݂ˠǕ֚׳dXɃӝ¾~؃a〉ˁ̔

֛Ĉԍߎ؃o〉ࠅZƻEȯɎήڍЃdڛλ^ŗܯRЧٖԿࠅʼ߃ςَҤ~ϛ

o〉〉·ԍَҤ؄ࠅή〉·ԍݠٴěӱlƵdƵñіщȯࠅ�ỲɊҾӟˏԍ

MōWXࠄcontext-sensitiveࠃ֚׳ŜLΔή͕߃΂ěʼڲɎήࠅ�٪Ҥٮ̵̫

ΡԛރԍچâFݠٴڍkͥʜ]Ό̾ТѤ~ЛіލɎή MC v. Bulgaria RϾԍ

ࠅˏʡėˏybςϢ֠o〉ԍיࠅޛ؃aЛ̀ŝºˏȯڒލТѤ~Ліࠅٴ٬

YװɊdƫϻƼݠٴҤތήªӮҾӟˏԍώ&̋ϛՖЍԍ̵̫FڍТѤ~Лі

ƻލĝFΪ̳ǫďqіחԍĒщkŖލ FurundžijaRϾɎήʡėˏyԍȯ׏^

LɎٙ–̋טխV~dʡܜEώ&̋ώ&Ȍױԍˏ±ðMYٙװǪܹӊ՞ԍٴ

ƱҤࠅݠ Prosecutor v. Kunarac, Kovac and VukovicRϾɲٖԿࠅʡėˏybς

Yʼҩ٪ϛࠅƻӂȯˠǕ^Ēȯ߃o〉ʼګ¢ࠅˏo〉ԍ̋ߎԠХ؃޵~–ٙ

ώ&̋ώ&ȌױȟƻF؄ήo〉ʃࠅ߿ТѤ~ЛіލԻڒТѤǣΟƵ—ԍo〉

ʃ߿Ҥ 14ЫࠅøϢٖԿYʳ͕Ŝo〉ʃ߿ԍ٭նДʛיࠅςӂēʡڟϢ̇ʃ~

֠ɽfװƱlՓրՄƱ֏ʧ̋޿˒َ̄Ҥ~ԍώ&יϢ͕Ŝ̮̫ԍَҤ108F 

ЦǢࠅ]яϛƵ̋ޚƼĿԍΡϔ̋Г҃͞­o〉d҃ěࠅJ�ΪǁǌE

ȯKԍݠٴˏǎſƻխ 193в^٭ȯࠅL……Ӷ֛֫ֈέщȯіʯԍùܕ͛ߨ

�Ř�ÀڒҤ٪͑ގԍƱ֏MFJEȯKխ 36Ѓխ 2РÝ٭ȯʼ߃o〉ςƱ~

ԍ؃ӱ〉ˁ֛ߎ؃יpԍࠅ]Ϻ΂ƁƶӧǕچَܯ�ˠѕ109FělƵf�ƻ

JƵޚďqіލՐʊƅڲ΂٭ěK٭ě ǹ¢͙άރĖϛ̢^110ࠄ΂Œӟڲࠃ70

o〉̋Yo〉ԍRu̿ɏFø٭ȯࠈ 

������������������������������������������������
���� ڄoࠅρǹޑ ߀ࠅ�� �
���F�
���� Explanatory Report to the Council of Europe Convention on preventing and combating violence 
against women and domestic violence Istanbul, 193ࠅŖ֥חƽࠈ
https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/210 (2011)ࠅϘʰٱݿζࠈ
�
�
ʃ � Ϛ �� ζF�
���
� International Criminal Court Rules of Procedure and Evidence, The HagueࠅŖ֥חƽࠈwww.icc-

cpi.int/iccdocs/pids/legal-texts/rulesprocedureevidenceeng.pdf.( Second edition 2013).� Ϙʰٱݿζࠈ

�
� ʃ � Ϛ �� ζF�
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1. Yʳ�Ш&EȌ̋ױȌױԍَҤ«͙άŝ–~ԍo〉̋ܜױࠅĔӮܜױӧ

ǕԴǝŝ–טԍߎ؃ƅԠХԍo〉ࠉ 

2. Yʳ�ŝ–~ԍ�¢َ̋ږٶҤ«͙άo〉dϛΓˏࠉ 

3. Yװӱήŝ–~юׁ̋ߺf̮̫͙יάĈo〉F 

4. ŝ–~̋ڲ~ԍ»ڻEˏϻ̋ˏࠅ&װYװϺ΂ŝ–~̋ڲ~ëĝ̋ޜʰ

َҤԍ֠ߥҤ͙άF 

2010ʃѬގɎȒǴЩٮȇƈϙࠃCEDAWࠄƻ Karen Tayag Vertido v. The 

PhilippinesRϾ^ԍٚщk͞­oRuϛچރ�ςs֛po〉ԍ̿ɏࠈ 

1. ٪хȟƻLλԻZߎ؃ԍEڸMࠅ]٪х͕ŜЧߧ�Իȯӳࠇ~ڂÂȟט

ςso〉ࠉ 

 ˠѕFܜױZ7̻[ࠅˠѕMXܜױҤԊӬƻLَڍ .2

؃ࠅƅƵ÷مƻ《Ҹי 1981ʃ�«ࠅіʯɲɊʡėˏyȯ׏ҤLϢ֠o〉

ԍˏyMࠅěo〉ԍȯ׏ή 2017ʃ 2ϚʜðіʯFJďіKխ ٭Ѓࠄ9ࠃ48

ȯࠄ1ࠃࠈR¾~o〉؃ӱَܯˏَҤࠅ]Zߎ؃o〉Ŗَڍ؈Ҥࠅ]͞­oY

ȫΞԍˠѕѺƟࠅf�ԻȯϢ֛po〉ࠄ4ࠃࠉo〉ˏَҤf�ƻَҤݼȄdĝ

ԍ�¢σÄ̋ƻَҤ̾׀ԊӬԍ�¢σÄ͵ưƼέࠄ5ࠃיࠉ�¢~ϢװɎϳَ

Ҥ͞­̵̫̋Y¥ҤࠅƾYϙϤۺА̇ɎَڍҤԍo〉111F 

؄ή؝ϻمƅȌҸǞ؃ࠅ 2003ʃ�«іʯɲƻø^ȯ׏o〉ࠅΫԍ̿Fή

2015ʃ 1ϚݧɎЙɁȮƅڵɁԍˠѕࠅҘѺіʯ]ٙ͞ݝſʯɻࠅ٪х�Àٴ

װ〈ϛʼ٪ۜӾŝ–~ƻӂȯˠѕXԍoڟʡݍ�Àǹ¢ӑʳo〉FЦǢݠ

יyк̋ݗݘƱ̋ߌςրՄÏʑƓװEǬTԯٰEfخǹǹϯŝ–~Ԧ¬ࠅ&

ƝǬɬ¥ט̋ࠅ&װƻ—ʏώ&̋ø�Л&ރµˠѕXȟƻ1̋ۉø�®۝

ˏF؝Ƶԍõڂa�Wales Alison SaundersϖࠈڛL̈ÀɹϟڵɁƅЙɁȮƻ

ܵĖo〉ԍ̔ϛˠѕXݓࠅԻºڈƓӅׅȗӾ~ǹ¢ԯܼŒſϛٖܽLςM]

Zς؃ӱיϛ〉ܨߎЕÍFM112F 

؄ήƵñ͞ÇЦRДʛԍȥڒטҤƻՖЍo〉ԍЎ˅XࠅՖЍo〉ς̿ŝ

ږיҤFَˏَܯ〈ߎٖܽࠅ0¥ߨۺկ߉߻Eٕ׵ςa0̋ٶږ�טֈ݋ˏ

������������������������������������������������
���� Section 48(9) of the Criminal Law (Sexual Offences) Act 2017 (Ireland)ࠅŖ֥חƽࠈ
www.irishstatutebook.ie/eli/2017/act/2/enacted/en/print.html.ࠅϘʰٱݿζࠈ
�
� ʃ � Ϛ �� ζF�
��
� Crown Prosecution Service, What is consent?,ࠅŖ֥חƽࠈ
www.cps.gov.uk/publications/equality/vaw/what_is_consent_v2.pdf; Rape and Sexual Offences Legal 
Guidance, www.cps.gov.uk/legal/p_to_r/rape_and_sexual_offences/. ԛރȔߨǎɏࠈ
www.telegraph.co.uk/news/uknews/law-and-order/11375667/Men-must-prove-a-woman-said-Yes-
under-tough-new-rape-rules.html?_sm_au_=iVVPDZjVnnHQfH66; 
www.independent.co.uk/news/uk/crime/the-ddps-tough-new-rape-guidelines-what-are-they-and-why-
are-they-so-important-10011603.html?_sm_au_=iVVPDZjVnnHQfH66ࠅϘʰٱݿζࠈ
�
� ʃ �Ϛ
�� ζF�
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ĒάȲٲӱَҤ~�øàࠅƻَҤӻσࠅԿ؃ӱ〉ˁԍĒάߒϛҧ¥0̋ٶ

〈ߎҤ~YԻȯɎέςsԠԍَט̋ࠅۅˠѕFǹϯR¾~ƻˏyσɼϛӍٲ

ˏyࠅ�ŏYݥѺࠅَܯ׀ֿי®ҫَҤ~ԍaٲˠʤḟգϢʳo〉ˏy

ׅFR¾Ɍݢ�~ԍ~̀ӻږٶ�ýНqɎέԻࠅߎ〈ڒǹϯَҤ~ɼخLƓ

ѺЋɕяԳf̘MԍßÂʻ」ࠅ�ҩf�̇գϢʳo〉ˏyׅࠅʳ�êČºޛ

ˏ؃aЛĔ113F 

խtյ ɐ֗ 

ʴẄܝƵˏ±–іėЬhє޹Ėգіӝѕࠅb؄Ʊ̀Ƶעޚѩԍࠅڢٺ

ƵñݼȄϛȥ͞טĈՖЍo〉Дʛԍգіfࠅװø^f٬Ɏήˏ±–ׅࠅՀϙ

 Fڸǣҳځ�ƻіʯԍ݁ӮW�ϛࠅڽϛ̔Ύޥҩࠅ޹ڽԍ˅ٲ

ȒǴΫԯǉݦϙŘȥ̔͞טĈԍɊՖЍo〉Дʛȩ׆ðďіǾ–ˏ؃aׅ

զԍ¼іÇ͞ࠅڸ­RՓɎήˏ؃aЛԍڒԯٳʍࠅkªʳՀϙǨԤƻԟʭЦ

ԯϛ̔Ϋԍٓڒǣʃ«ԍ׫Θˏھ}ࠅWߎ〈ɊԘìΐƻٙ–~ԍࠅӅׅσߏ

�koσªďіࠅˌܟՀϙԍĚϬڽҩЦRДʛ͞­oΫԍЗϙΎޥיҩࠅ;

ԍǉϤŒěŝĖٓ;ࠅЦbϤΡʰ׀Ҥࠅܝڢς�XRզյɊ͖ٺlƵَ͕Ֆ

Ѝo〉Дʛԍգієܹܤࠅ޹м܄і«͖՚ՖЍo〉Дʛԍ݁Ӯ؈lƵɃ1E

ȥڛWԍҳ̈­�ࠅڸƵďіςs݁ӮЦRДʛdŖחF 

������������������������������������������������
���� ϥ¨ӗࠅoڄ ߀ࠅ�� �����F�
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խVզ ˏ±–Ӆׅdм܄іė 

խRյ Ўڛ 

 The United Nations Committee on theࠃȇƈϙٮɎȒǴЩގmƵѬס

Elimination of Discrimination against Women, CEDAWࠄԊɷƻܹTԍ─ʃ^ࠅ

ТԔΛ¶─¾ТѤƵ—Ɋøރήˏ±–ׅԍգі͕ŜLϢ֠o〉M؈ƵޚГ҃

ǹJ�ΪǁǌEȯKࠅ¬ǹߞ׋ɖv114EӢú115EتذҼ116Eí׋Ƽv117Eؕ

ТԔ^ԍr?V¾Ƶ—121ɲ̠֠Ăoࠅ�ҤФܘ118E8ҼĔ119ƅ̓Ȍ120Fم

J�ΪǁǌEȯKࠅƅô¾Ƶ—122պ׈�ɓϢ̠Ă123Fҩޥϛr?V¾Ƶ—ƾ

̠ĂoJEȯKࠅ�ϛö¾Ƶ—124ԍіʯȯ׏ǉήo〉ԍГ҃؈JEȯKԍȯ

ήߴ`ࠅYլF¬ǹ׏ 2014ʃ̠ĂoڍJEȯKڸ�ࠅϙ̵֘o։֢סԔ

ƻࠄRed-Green Allianceࠃ 2017ʃ 4Ϛ͞ڸɎڍіϾَܯԛ̀¼Ύࠅӟӱςׁf 

������������������������������������������������
���� United Nations Committee on the Elimination of Discrimination against Women (CEDAW 
Committee), Concluding Observations, Romania, July 2017, CEDAW/C/ROU/CO/7-8, 
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CEDAW%2fC%2f
ROU%2fCO%2f7-8&Lang=en, para 19(b)ࠅϘʰٱݿζࠈ
�
� ʃ � Ϛ �� ζF�
���� CEDAW Committee, Concluding Observations, Sweden, March 2016, CEDAW/C/SWE/CO/8-9, 
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CEDAW%2fC%2fS
WE%2fCO%2f8-9&Lang=en, para 15ࠅϘʰٱݿζࠈ
�
�ʃ � Ϛ �� ζF�
���� CEDAW Committee, Concluding Observations, Portugal, November 2015, CEDAW/C/PRT/CO/8-
9, 
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CEDAW%2fC%2fP
RT%2fCO%2f8-9&Lang=en, para 25(a)ࠅϘʰٱݿζࠈ
�
� ʃ � Ϛ �� ζF�
���� CEDAW Committee, Concluding Observations, Croatia, July 2015, CEDAW/C/HRV/CO/4-5, 
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CEDAW%2fC%2f
HRV%2fCO%2f4-5&Lang=en, para 19(h)ࠅϘʰٱݿζࠈ
�
� ʃ � Ϛ �� ζF�
���
� CEDAW Committee, Concluding Observations, Finland, March 2014, CEDAW/C/FIN/CO/7, 

http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CEDAW%2fC%2fF
IN%2fCO%2f7&Lang=en, para 19(e)ࠅϘʰٱݿζࠈ
�
�ʃ � Ϛ �� ζF�
���� CEDAW Committee, Concluding Observations, Hungary, March 2013, CEDAW/C/HUN/CO/7-8, 
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CEDAW%2fC%2f
HUN%2fCO%2f7-8&Lang=en, para 20(g)ࠅϘʰٱݿζࠈ
�
� ʃ � Ϛ �� ζF�
�
�� CEDAW Committee, Concluding Observations, Norway, March 2012, CEDAW/C/NOR/CO/8, 
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CEDAW%2fC%2f
NOR%2fCO%2f8&Lang=en, para 24(b)ࠅϘʰٱݿζࠈ
�
� ʃ � Ϛ �� ζF�
�
�� ǱƼĔEмĔσEí׋ƼvEǓѨ۳ΪE`ߴE《ѐɖvEؕمEіƵEʹƵEɹ׿EĀ

ɦE〉ǨĔEԗЇǌEߞҸƼǫEمؤE̓ȌEљمEتذҼEߞ׋ɖvEΪѠΡɖvE٩ӛ

ҼEӢúƅӢǞF�
�

� º(ĔvE͋í÷ƅƵE8ҼĔE《ҸمE̳֣׵vEգޒȰEΪѠ�íE؝Ƶࠃɲή
�
�

ʃ 
 Ϛ �ζХʛި׵ТԔࠄF�
�
�
� ϛރպpƅ̠Ăӆ」ԍϘΫۖࠅٹήТѤȇƈϙ֥դࠈwww.coe.int/en/web/conventions/full-

list/-/conventions/treaty/210/signatures.ࠅϘʰٱݿζࠈ
�
� ʃ � Ϛ �� ζF�
�
�� мĔσ؃ࠃ ���� ʃ�«ɕùϛǉήo〉ԍȯࠄ׏EǓѨ۳ΪEʹƵEĀɦEԗЇǌƅӢú�
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ޚԍqɃF7̻ƵڒЛГ҃õ~ޚåճȦςƵࠅ׏΂ٖλޭ٪ǉήo〉ԍȯڲ

ӂֹ֖ۢࠃAmnesty Internationalࠄƻñԍ─¾޵Αʌֹ֖ԘĝݓƻÇɏ߁ܨі

ʯَܯԛ̀ԍϓΎFϘ֕ή 2018ʃࠅĀɦ 3ϚɎˏ±–ׅԍȯَܯ׏o¼Хࠅ

Ӣú֠ӱȒǴЛĔƹי0ܷߨƻ 5ϚΎ125޹Fיƻؕ޵ࠅمΑʌֹ֖סԔě̾

ϙ126F؄ή٩ӛҼڸy͞ࠅԍ͞Ͼ׏�Ό̾õпԍ¼Ύˏ±–ȯࠅ׈ܭޣ΍׀

ƅتذҼࠅČēƻ٩ӛҼԊӬϛtpٙ̿͘ʡėˏyԍӴțٙĒӅϛ܈ʷԍˏ

ópӴț֮ďdهԍ~MԍׅpĒ&װʭҧنˏ�LލҼіتذƻࠅʭׅن

ʰࠅZóϾіȮEЙɁȮԎ�ѬЍԍ」ʍɎʭࠅ127پڂҤoừjіօ֜Ϣװ

ªŝ–טŝ–ԍǨ٭ДʀѦˏ±–ϾԍʰϯיࠅήգіWՖЍ͕ڢٺŜЦRД

ʛF2019ʃࠅɹ׿Αʌή 6Ϛ 6ζ֧ˎ¼ٷďіࠅƻіʯ^ڒȯׁfo〉dˏ

َҤōҤʡėˏyF 

؄ήí׋ǃ٩vή 2013ʃޥɎøďіَܯ¼Хࠅ�ɊLϢ֠o〉َܯˏ

yM٭ȯήbRՓَׅࠅYςʡėˏyׅיࠅςø�ˏӅׅdࠅׅ܈Ϙهߩt

ʃ�XԍďׇڍࠃƵʡėˏyׅҤ?ʃďׇ128ࠄFЦǢࠅ《Ҹمƅ؝Ƶ̔ϛφ

�ɓϢ̠ĂJ�Ϊǁ׈�Ýպܘåճࠅ׏ùϛǉήo〉ԍȯݓĿ܎іjіճܩ

ǌEȯKFТԔԍV?R¾Ƶ—129^ࠅcϛT¾Ƶ—Ɋʡėˏyȯ׏LϢŜʳ

o〉MҤ�Àԍգі130F 

ԛ܄ήТѤޥϛТԔ¥Ҥԧ¶գіࠅҤ׌؝іօdƵ—ǹ׌ƵE(̽Ǩࠅ

؃ 1990ʃۤࠅōɲݼȄܹܤ׀ޔ¼Хі؈٭ĒщࠅΎَ͕LՖЍo〉ДʛMҤ

ˏ±–ׅdА̇٪יࠅ�ƻƵֹ֖ޚW{ϛɕˏ±–ׅ^L〉ߎM٪�ÍĈݢ

Ǩࠅ޹ڽς�ϤΡ׌�ƵE(̽Ǩ؈Ӣúdі؈٭ƵޚďqіʏEТѤ~Лі

 ԍ݁Ӯӆ」F٭Ɂӝَіٲ�Řࠅ܄Ҥм޹MԍЬhєߎ〈dĒщҤa¥Lލ

������������������������������������������������
�
�� Criminal Code (Sweden) Brottsbalk (1962: 700) as amended in 2018, chapter 6, 
www.lagen.nu/1962:700#K6; International, “Sweden: New rape law is historic victory for #MeToo 
campaigners,” 2018, www.amnesty.org/en/latest/news/2018/05/sweden-new-rape-law-is-historic-
victory-for-metoo-campaigners/. (Iceland), art 194, www.althingi.is/lagas/nuna/1940019.html.� Ϙʰࠅ

ࠈζٱݿ�
� ʃ � Ϛ �� ζF�
�
�� www.suostumus2018.fi/.ࠅϘʰٱݿζࠈ
�
� ʃ � Ϛ ��ζF�
�
�� www.elpais.com/politica/2018/07/10/actualidad/1531217547_930023.html; Amnesty International 
Portugal, Amnesty International Portugal concerned about gender stereotypes in the ruling of Porto 
Court of Appeal” 2018, www.amnistia.pt/amnistia-internacional-portugal-preocupada-com-acordao-
que-contem-estereotipos-de-genero-com-mensagem-prejudicial-as-vitimas-de-violencia-sexual/; 
www.publico.pt/2018/10/04/sociedade/noticia/governo-quer-alterar-leis-sobre-crimes-sexuais-

ࠈζٱݿϘʰࠅ.1846186�
� ʃ � Ϛ �� ζF�
�
�� Criminal Code (Croatia) as amended in 2012, Kazneni zakon, art 152(1).�
�
�
� Ƶɲή؝ 
�
� ʃ 
 Ϛ �ζХʛި׵ТԔF�

���� EмĔσEǓѨ۳ΪEĀɦEԗЇǌمE《ҸࠄƅȌҸǞمϻكEمϻ؝EمҸ》:ࠃƵ؝

ƅӢúF�
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խrյ ׌Ƶ  

խR߁ Ьhє޹ 

խRР 1640~1950ʃ 

ʴЬhWԟࠅʡȈƻ׌ƵΡ9ƅіʯ^هݓήԭԜԍ׆�FRέࠅ޸ʡȈ

kf�ȺࠅōªяϛmіƼֶȺࠅ޸�bRέࠅRԍَׅٺ~�Ҥٴɽٙӟܩ

ʾځǣø�ʤʛԍˏώ&Fƻ׌Ƶࠅˏ±–іݹϡ�«RԚÜqήɎˏo〉ٖ

Կɇїԍܨࠅ߻ٲՓ߻ٲÜqήɊځǣˏώ&َҤȯ׏Ҥיࠅߎ؃YςʡȈF

ƵϘι٬ή׌ࠅȯ٭ήˏ±–ׅdіʯރ 1642ʃ߶ڧؿǓɪԍգіࠅƻӻσі

ϙɽf~ڂӳݤחōޭ}ࠅM׏ɽٖܽĈLÚ֜̃ӾaܩɎЦՓǴˏd̿͘ލ

ϟʄ˦̋ϛ0ܬ١ЗFǉήЦࠅіލϙ�Lߨרϛҧ̵̫M¥ҤܾY〉ߎdĒ

άǉ҃ࠅ{ō٪хa0EқҥEըԕò&dَ̮̫Ҥ131F  

ƻ 1880ʃԍWhittaker v. StateRϾ^ࠅōªَҤ~ªӮШ&ǜėٙ–~ࠅ

]�БЄȌࠅ~–ٙױƻϘߩіލԍĒщ�ҩẎװգʡėˏyׅ132FҸʰі

َ̫̮»ӝϘқҥԍՐʍٖװ̔ߨۺŘߨר�øװԕø̔̀~–ٙࠅϓaʠލ

Ҥ~ԍʡė&ࠅ]ͥʜɋ—ڲ΂ڒҤࠅǴˏߨۺӻ^�¢ùϛΏ;̋͒׵Ĩװ

dࠅ�ݒԎςƻøԠԍY؈〈ߎ�~ʴqˏَҤσԍϘ¨̮̫ɬùࠅϢӮߨר

ٖӝ̗̮̫͒טԎYڒװøϛYɎˏَҤd〉ˌ133Fς�Ϙ֕іލǉήׅďԛ

ӻԍǉԽڒҤࠅӱήʡėˏyׅb٭ȯϘߩfه�Юďԍࠅׅݢς�ٙ–~̔

͕Ŝԍ̮̫k̀ڍςϘқҥԍׅࠅďȄҤԛӻ134F  

խrР 1950~1970ʃ 

խRԘ ДնďіúࠃModel Penal Codeࠄ 

Ė׀̾ 1950ʃݼ�ȄoΎࠅ޹ƻɎڍіʯӝӆp�ЙٺdʰࠅøڒҤӝȟ

ԍƓߌa٪ϛVࠈɎήٙ–~ԍo〉ڀ߄գǏࠅڙݰɎήٙ–~ޭϛ̮̫٪х

ԍіʯ٭ȯYӻࠅƻƟR٭ׅݢȯӻ^7uܹǣԍӅׅߏǂFς�Дնďіú

������������������������������������������������
���� Stephen .J. Schulhofer, Unwanted sex: the culture of intimidation and failure of law, 18-19 (1998). 
��

� ԗٶӜࠅoڄ ߀ࠅ41 50F 

���� Brown v. States, 127 Wis. 193, 199-200 (1906).�
����Moss v. State, 45 So.2d 125, 126 (Miss. 1950).�
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ԍ¼Ύؘڸ^ō͞ĈV¾¼ХࠈΎڽŒϤןҨήٙ–~Ϣo〉ԍ٭ȯࠅʕٙގ

–~ޭ٪ɎَҤ~̮̫ԍ٪хࠅ]ʘգǉήYo±–ӆѕԍϓ֓і٭Č135ߏF 

ƻ 1960ʃ׌ࠅ�ƵlɪԍďqіŝĖДնďіúԍʧࠅ޿ԎݼȄ¼Хʡė

ˏyׅŘøԛރԍ٭ȯF�ƻlɪ¼і^ࠅƱˆӸіЃʕ̫̮ގԍ٪хࠅΒי

(ʡoʡėˏyׅ؈Ш&ԍ֟֞̇ܬࠅȫòˆٙٮ–~ԠɃ〉ߎԍգі֗ϯ

136F  

ŝĖYȫƖԍ޸έ٭Ȅќ〉ĖǴˏƻʡȈіݼטȥ׏Ǵˏaࠅڽσ�Ύޜ

�ӳϾݢ΂ԍ٪хEɅĒʏWɎήٙ–~ԍY٫ڲȄɕǹEoݼࠅЛʭܵپڂ

ܹ֠ԍ̬ܗEǇі؈טՀϙǨԤɎήˏَҤƳϛԍÌࠅ٬�ŘĈήɎوǎԍ˒

̄̋Հϙ¹ߓԍÌ݂י٬ŝмø�Ӆׅϓ(ƫؚԍڲλ٭ȯࠅɎЦߏӝѕ̠چ

Й̕خ[ٺգі¼ХdΎ܏̜·ډࠅ޹�Ǵˏƻіه^٭ήʟ4ԍˠѕ137F 

խrԘ Ǵˏa0ܷ׏ 

ʴ 1970ʃݼ�ȄࠅǴЛܷ0͕Ӯoˏ±–і̔٭ȯԍځǣރήˏēƅЛ&

ԍÊڀFǴˏaݼࠅڳ〈ߩܹ͞ܩט׏ɞȥِɬ¥ƅݼɞõ÷ѥ0ࠅ&х͞ߩ

ɎʡėˏyԍࠅڳڒYÝ̿ĈøφܸˏיࠅZݝ͞ݍՀϙќ〉ˏώ&َҤςs

ٙԭԜȯ׏FǴˏaډט׏·Ɋˏώ&׆ήϓʖїԍˏēЩٮƅˏēǜܜdն

ƶñ138F 

؃ 1971ʃۤࠅǴˏaט׏ʴܹTݢخήٙſЛԐEٙ–~ˏ֠ߥEЬhԍ

Ҥʡėˏyڒࠅ؃aЛĔWˏqΐƻٙ–~ԍ܏ȄɊԘìݼࠅި׵ҏܥ^ڢٺ

ׅԍڍ̀߻ݢƻգіWªӮˏē^գԍږڇEʕގ¬ǢԍݖÓʡėˏy٭ȯE

ĕߺގԿo〉؈٪х̮̫կկࠅςӝ٭�նdʡėˏyđ٬ǂ」ԍݼȄ139F  

1970ʃ�ǨݒČԍǴˏa؈�ࠅטڢ׏ 1950ʃ�ԍДնďіúƻٙ–~

ԍϹʻϤۜbςَҤ~ϢŜʳٙ–~Ԡׅڍڒ̣ޥŜoЕԍ˦іF͕޸έߎ〈

Хԍo〉יҤˏَҤࠅ�®ҩ΁˷؛Ɋٙ–~ԍo〉Đðʡėˏyׅԍ٪�d

RࠅɊϙ�ɅĒ܏ՏҨ߻ήٙ–~ԍǢƻʤۃ�Řܹʬˏ֠ߥկ׬χڲ΂ࠅý

Н�ٙ–~ήϳՓɚܗˠǕ140F  

������������������������������������������������
���� ԗٶӜࠅoڄ ߀ࠅ�� ��F�
���� SANFORD H. KADISH, STEPHEN J. SCHILHOFER, RACHEL E. BARKOW, LAW AND ITS 
PROCESSES: CASES AND MATERIALS, 340 (10th ed. 2016).�
���
� Schulhofer, supra note 131, at 21-22.�

���� RAQUEL KENNEDY BERGEN, JEFFREY L. EDLESON, & CLAIRE M. RENZETTI EDS., 
VIOLENCE AGAINST WOMEN: CLASSIC PAPERS XI-XIII, 1-4 (2005).�
���� ԗٶӜࠅoڄ ߀ࠅ�� ��F�
���� ԗٶӜࠅoڄ ߀ࠅ�� ��F�
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lɪԍіΎ޹ԎŝܨЕԍգіؘڸʧࠅ޿ƻіʯЃΡ^ࠅ�Ш&̋Ȍױԍ

٪�Ŝ�ٙ–~ԍ〉141ߎFיϛuɪіޥ�Ϣ֠ٙ–~o〉יҤˏَҤԍȯ׏

ɪіǣࠅߌȯԍƓڒ¢ɕٙ–~do〉ǹיҩࠅ�٪նʡėˏyׅԍА̇٭»

�٪х�Ш&ڲ΂«ڲλϢ֠o〉142F  

խVР 1980~2010ʃ 

Ƶіȥϙ̔ԊٖdДնďіúdˏӅׅЃРή׌ 1980ʃ¼ٷЃΡݠڄʰࠅ

 �ҤФԎϢϖ¼ΎFܘ

΂ӻσΡӒۖΥ֜ٸlɪɪіࠅR÷ϛr?Ư¾ɪ֣̾LRapeMӮיࠅږ

r?ö¾ɪ؈ƉÈмvӂĿěʕיڇڍގ�ø�ˏ͗ٵLSexual contactMEˏ

±ӅLSexual assaultESexual penetrationMEˏΏ;LSexual batteryMկׅp�

dF؄ήʡėˏyׅ٭ȯdñȺࠅƯ?V¾ɪ؈ӂĿƻʡėˏyׅ^Ԏ٪хَ

Ҥ~Ɏٙ–~ªӮШ&ȄḟգׅڍFҩࠅיōªƻܨƯ?Vɪӻ^ϛôɪԍ

іʯƟ٭�ȯLϢ֠o〉MיҤˏy«ȯ׏ʡėˏyӅׅࠅ�ƻȯ׏o〉ŏ�

ς�ϛҧШ&ªӮEҧіo〉ԍڲ΂«ĒάςsҤLϢ֠o〉Mdˠʤ143F  

Цσࠅȥ؈ڛɃ1ɎήLo〉Mԍڒȯٴ�٬ЩӺӫǣࠅΒɑϛɪііލ

ήĒщ^ÍĈλԻEր҃ԍȯࠅ׏ǣ�Ш& 144ڲF 

խƯР 2010ʃ؄� 

ƵlɪӝَdˏӅׅіԎҤ׌ࠅ�؄ 1980ʃ�Ǵˏa׏ˌҕXʰ¼Ύdӭ

Ҿࠅ¼ΎԍñȺϘݢ٪ԍɕςډ·ΎܹڽT�ˏ±–ٙ–~Ҵ^ʻԍіʯFǣ

Οɪ؈ƉÈмvӂĿdǉϤˏ±–Ӆׅ�ҩ֣̾φܩіԍգіДʛࠅ�ʡė&

Ҥ٪ࠅ�ÝɎήٙ–~ԍ٪хՐʍࠅ�ދYýܠх̔ګԕò&̮̫ࠅcޭϛm

ӟd̵̫ࠅZoσkΆǨɎʡė&ԍ145ݠٴF 

ʴ 1990ʃۤࠅďіȥڛWɕǾ–ˏ؃aϛoΫRљԍڢٺɞݼࠅݼȄڢٺ

ĒщŖލȄϛіݼ}Ƀ1WࠅҤՖЍŜʳo〉ԍДʛڽ܏ʴѬЍܾYߎ〈~¾

 FڲЦRՖЍo〉ДʛҤʻח

2017ʃۤࠅɎήˏ؃aЛĔԍڢٺʍߔAࠅƱ̀ƵޚՀϙԊۤԍ #Me Too

ѥ0ߤˏۏڹ�ࠅΉࠅ–±ˏ؈ďіɕˏӅׅԍ¼Ύ͞ڸƻ[ӵlƵݼɞFי

������������������������������������������������
����Mich. Comp. Laws §750.520b(f), §750.520d(b).�
��

��,�-���,��������.	
�
�
����

���� ԗٶӜࠅoڄ ߀ࠅ�� ��F�
���� ԗٶӜࠅoڄ ߀ࠅ�� �
���F�
���
� ƉÈмvӂĿE(ɪEʑbӈíɪЦVɪԍďіɎˏ±–ԍ٭ȯ؈؆ҠՐʍࠅ�ߏō�ʡė

ˏyҤǉϤԍˏ±–Ӆׅߏǂࠅ¬Ǣׇٙه–~րՄǬɽEԊɞ̋ޛߨۺԾࠅƱҤ̋ݜݗԦԡ

ƝǬ〉יڳϢ̮̫dˠʤFD.C. Law § 22-3002, § 22-3003, § 22-3004, § 22-3005F�
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ɪE۳νΪܐɪEȌΪʑ߆ԑةǹ֋ֈɪE¬ࠅƵlɪіϾ{ϛ̔ʴΫգі׌

ȩݐɪEȾݡكɪEسǨ̽ɪ�ŘʹíؿΪɪկԎգі¼Хøʡėˏyׅ�

LϢŜʳo〉MҤА̇٪؄ࠅ�ή(ɪěÝƻϸƷޅѓˏ±Ͼ�͞ÇLϢŜʳ

o〉MōʡėˏyԍˏΘࠅ׫�ήďі٭նLo〉Mdȯܝ̔ضࠅ146׏─ɪd

іʯЃΡøգіДʛŘȥܝڢڛήխƯզϛڢٺ֓ڎF؄ήࠅø�ǹ̳އɳߞ

ɪE̳އΪ(ɪEvĔЁݐɪկޥϛ͞ŘLϢʳo〉MdӮࠅڇ�ƻȯ׏d͝

ԠХ�LϢʳo޵ࠅWҧīҤĒάߨۺEװEրՄǬܜ��Ш&EʡࠅWܝ

〉MҤА̇٪�F 

΂ 2018ʃ֜׌ࠅٸƵt?ɪ(WƉÈмvӂĿEރɦƅ:ݡߞv֊׎ɦ؈

֣Ҹ}׎ɦóƼĿܹܩࠅʴ 1980ʃݼ�ȄԍΎ޹Ĭ&ࠅʡėˏyٙݢΫȯ׏Ҥ

яϛШ&ࠅ�ϛَҤWYo〉ԍَׅFɕ֗ࠅٶיڢӝϛV?ö¾jіճ܎Ŀ

7̻oYo〉ԍñȺܩࠅɽ�Yo〉¥ҤɎܾYіЃ�Ш&ʡėˏyԍȯ׏d

ϗ�̕вFٟܨԍіʯȯٙ׏ՔҤLϢ֠o〉ʡėˏyMࠅ��ϢװɊǨݤY

ŝУܙԍˏَҤȯ׏ҤӅَׅҤFcϛô¾jіճ܎Ŀ147ɋݺɊʡėˏyȯ׏

ӮڇҤϢ֠ڍ~o〉؈øˏَҤࠅˢø^ϛuɪς�Ϣ֠o〉ҤА̇٪ࠅ��

ϛݒČɪƻø�іЃ�Ш&Eʡܜկȯ׏LϢ֠o〉M̋ޭ٪ø�٪֏̖̇װ

գFYdࠅƻܨV?ö¾jіճ܎Ŀ^ࠅϛr?ô¾ճ܎Ŀ148ɎYoˠѕࠃ¬

ǹӻqέԍʃ߿EɕЌӆѕ̋ݗݜӆ」ٖࠄԿӺ٭[ڸȯoЃ�149FbϛݒČ

������������������������������������������������
����West's Ann.Cal.Penal Code § 261.6ࠈLo〉Mԍȯ׏ς̿Ϻ΂َª؃ӱ〉ˁƻَҤ̋」ʍ
WԍՖЍm¥Fڍ~ʼ؃߃ӱEߎ؃Ƽَqࠅ]Zo̔ٴѭَҤ̋yνԍˏۜF�
���� ɊʡȈȯ׏ҤϢ֠o〉ԍˏَҤԍɪςسǨ̽ɪMCA 45-5-503(1)(2019)ࠃ�¢~ƻϢ֠o〉
ԍˠѕXλԯَܯ~�؈יˏy؈̋ࠅҧװ&ԍbR~َܯˏyࠅōɡϢ֠o〉َܯיˏ

y̳އࠉࠄΪ(ɪ�ALASKA STAT. § 11.41.410(a)(1) (2019)ࠃȯ׏ҤƻLӅׅטϢ֠�~o〉י
ɪݐ�vĔЁࠉࠄӅMσԊӬԍR֍ˏ±Ӆ±ˏَܯ~�؈ ARIZ. REV. STAT. ANN.§ 13-
1406(A) (2020) ࠃɊˏ±Ӆȯ׏ҤLƻϢ֠�~o〉ԍˠѕXϛ〉̋ϛ〉َܯ~¢�؈ˏy̋
ñɷ̳Ϊ(ɪࠉࠄMٵ͗ˏ߉_ NEB. REV. STAT. § 28-319(1)(a)(2019)ࠃɊR֍ˏ±Ӆȯ׏Ҥ
LϢ֠ŝ–טo〉ԍˏ±ӅMࠉࠄ�Ӱ֊٩ɪ TENN. CODE ANN. § 39-13-503(a)(2) (2017)ࠃɊʡ
Ȉȯ׏ҤLƻϢ֠ŝ–טo〉ԍˠѕXȫ̇ˏ±ٙיࠅſƻŝ–ט±–σԯܼ̋ϛӟӱԯܼŝ

ΪɪؿíʹࠉࠄYo〉ԍˠѕXԊӬMט– TEX. PENAL CODE ANN. §22.021(a)(1)(A)(i) 
ƨȮ՜ˏ̋ݺקԍ~�έʛɏ؅¢��י〈ҤLϢ֠�~o׏ԍˏ±ӅȯݢɊƫࠃ(2019)
Ӎ�ɪࠉࠄMܤ UTAH CODE ANN. §76-5-402(1) (2017)ࠃɊʡȈȯ׏ҤLƻϢ֠ŝ–~o〉ԍ
ˠѕXَࠅҤ~؈�~ԊӬˏَҤMس¤ࠉࠄӂɪ VT. STAT. ANN. tit.13, §3252(a)(1zi6) (2017)
ԍˏَҤܙɊYŝУװFø�ɪfࠄϢ֠�~o〉Ŗ(ˏَҤM~�ܜҤLʡ׏Ɋˏ±Ӆȯࠃ

ȯҤӅׅܨ�ࠅ]YςʡȈ̋ˏ±Ӆԍȯࠅ׏ǹϯԻɃȯׅěɡήYǪƫݢԍӅׅࠅ¬ǹˏ±

Ӆ̋Yʼ٪ԍ͗ٵF�
���� ǣɪEʑb̳׋ɪE(ĔՆɖvɪEՋؓתއΪ(ɪE̳އĿҤ܎ėYo〉ˠѕԍjіճތ

ӈíɪEʹ̳ӨɪEƉÈмvӂĿEǠȌǭɪE《ܽؤɪE�Ĕک�ɪEJխȩ֊ɪEǍؿΪ

ɪEתǒǉɪEȾ٩ϺɪEλɖܽكɪEȾݡكɪEñɷ̳Ϊ(ɪEñܽةɪEΫ׃ɷ�Ҹ

ɪE֋Қ٩ɪE֋ֈɪE·í̳ߞؤɪEǱ/ɣɪEۗǡіɖvɪEFŊ׋«֊ɪEӰ֊٩

ɪEʝnɖvɪƅ̃·λɪF�
���� Kari Hong, A New Mens Rea for Rape: More Convictions and Less Punishment, 55 Am. Crim. L. 
Rev. 259 (2018).�
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ɪӂēήіʯ٭նٙ–~ܹTˏ֠ߥEَ؈Ҥ~ȑȊEoəhYʳ¥Ҥ̫ܖ

150F 

ø^ࠅƻJMissoulaKRϔ^ࠅJon Krakauer͕ٿoRpޏɅƈڢٺࠅǷϺ

΂سǨ̽ɪɎʡėˏyԍȯי׏ĒهҧׅԍӟӱࠅЦН͕ٿ^ԍࠅٴ٬٪ݢƻ

ήōªɎʡėˏy¥oʖ׏ȯࠅ׏�ɎήَҤ~ԍڒԯ�ޭ٪ڲλٙſɃޚW

ԯܼ�Ϣ֠ˏ�²o〉יԊӬˏَҤFǹϯܨ�ՓέʛޏࠅپڂَܯɅƹϛf

Yoט–΂ٖλٙſԯܼŝڲ�яϛࠅڇڲԛ»RpȒǴٙʡėˏyԍݓϙװ

〉151F 

խtР ɐ֗ 

ʴДնďіú¼іݼȄޥࠅЬ֠ǴˏYʡώܷ0ߎ〈~¾�ࠅ]яϛŝĖ

Ό̾YטϓϛɃ1Řȥࠅ^ԍ¼іܹՐ׀ƻʰࠅӫ؄ςŝĖϛ〉dˆӸࠅٮݢ

̀ƻˏӅׅԍА̇٪�^٭ȯ¾~〉ߎdܾỲיࠅ�ʡė̕вԍ͝ܝ«ėȯ

іЃА̇٪�ԍӟڢĈӝࠅԛӻݹԍσݽ^L〉ߎMٙʺʋˆٮF  

ҩֶҤǹЦ1990ࠅʃۤԚ؄�ζࠅЬ֠Ǵˏa׏ԍɨۤࠅՀϙΡ9рƶԍ

ɎήࠅٺնƶϓҤѵʍ͖؈ԍñѰں؃aЛ&̔ºˏȄɎήݼӵlƵ]ࠅ݆ڽ

ࠅڸEՖЍo〉կգіДʛԍÇߎ〈Ȅϛ̔ҤܾYݼיࠅٮݢ)ϓ}ߎ〈؃̈

ª̔ګԍL〉ߎṀҤˏ؃aіԐ^Ϙݢ٪ԍ٪�dӝۃF 

խr߁ ֋ֈɪіEةԑ߆ɪіEȌΪʑܐɪі 

ή 1990ʃ�đࠅɎ_߉λԻo〉ܨRДʛԍƃսߛʺێ؈ëĈӝƻ¾ēϸ

Ʒd^؃ࠅЦ׌ƵՀϙݼȄӱɎ0ҾϤٶږ޵؈װόԿԍރќڽ܏ҤɎٶږԍ

׫կΘߩĈL͞ࠅõȴܓXԍпЛݒ׫ΘܹܤΑʌݑסƵ׌ࠅќ152F1972ʃރ

¼ХϾࠃHigher Education ActࠄMࠅ¶ªlǨȥՖЍهӟˏ±–̋ˏߤΉdƓ

 ӟˏ±–կϾ�153FهхǨȥَ͕LՖЍo〉Г҃M٪ࠅߌ

טƵȥ׌ Sandayƻ 1996ʃ͞Ĉࠅˏy^ԍm〉Ỳ7uיࠅٶږߨרʼ

ƻލʰ(̽ǨіޜōλԻٖܽLςM154Fࠅo〉ԍГ҃߉_Ėܽ߃ 1999ʃܹܩ 

 

������������������������������������������������
���� ǹJխȩ֊ɪE(ĔՆɖvɪE֋ֈɪE¤سӂɪƅ֯ƱɪF�
���� JON KRAKAUER, MISSOULA: RAPE AND THE JUSTICE SYSTEM IN A COLLEGE TOWN 
302-05, at 454 (2015).�
��

� PEGGY REEVES SANDAY, A WOMAN SCORNED: ACQUAINTANCE RAPE ON TRIAL 

277, at 283(Doubleday 1996).�
���
� ߀ࠅΡڢіʯȥօԹǞ֠ۉǨȥޡߩƵգࠅɃ1؈ڢƻˏӅׅ^dӟߎ〈~–ٙࠅțѶߩ


ࠅ������ ʃ � ϚF�
���� Sandy, supra note 152, at 284.�
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ĒщХʛԻգoЦRДʛࠅƻ׌ƵƵñіʯȥӵEǴˏa׏ȥӵқԊoʖїԍ

 FݚԊ؈޿ܞ

2014ʃ׌ࠅƵ(ɪȄӔëպ׈JSB967іϾKࠃŗՔҤJYes-Mean-YesK

іϾࠅࠄ٪хɪñ̔ϛõՊգǨȥ͕ŜLՖЍo〉Г҃M«هӟϸƷˏ±–¾

Ͼ155هࠅӟ̕вÝތήΘߨ׫օñdَΑ޵יࠅ׆هďׇΓϯF؄�ò׌ɲϛ

ܹۦ 1400̔õՊգǨȥλԻَ͕LՖЍo〉Г҃M«هӟϸƷˏ±Ήq�156F 

ҤoܺФϸƷˏ±–ԍƓࠅߌ֋ֈɪƻ 2015ʃƻΘ׫і^ܹܩLՖЍo

〉Mԍ٭նࠅ٪хlõգȥϸʼ߃�ՖЍo〉¥ҤȥӬԍLَҤȨěࠃcode of 

conductࠄMFіЃ^͞ĖࠅՖЍo〉̿ԍς̔ϛˏѥ0dŖט؈ԍ÷oщ〉ࠅ

o〉f̋ٶږܹܤςَҴٖܽࠅ�ς̋ٶږڍςَҤʼ߃٪LλԻMٖܽo〉

Ҵˏѥ0d〉ˌFіЃӫ؄λԻ٭ȯэ̋ߺςY̵̫ϤݓۺY�ٖo〉157F  

2016ʃ׌ࠅƵіʯEϙḋƈϖϛڢٺɕˏӅׅ͕ŜLՖЍo〉Г҃Mࠅ

�]Ϣࠅ158ܹܩa٪ŒƱƻήَ͕LՖЍo〉Г҃MYլmӝɃӬѥˏރµ^

dԠɃs0ࠅRηَ͕ЦRГ҃ࠅō�ٖąƻَܯ�¢ˏѥ0�ĝƾޭŜʳŖ

ЦࠅХɽˏyѥ0dˠʤ159ޚЦ�e]YmήՀϙɃיҩࠅdLo〉Mט؈

ǢࠅkϛڒטڢҤՖЍo〉ϛfװϙɊˏ±–ӅׅԍϹʻА̇٪ٙ؈ڝ�ſ؊

ŏטƵіʯȥϙp�sщFˢΌ̾׌Ͼ݂͞ڍΒࠅɱׅŒě160ڲYY؃ܾࠅڲ

YςЗЄ[ࠅڒҤӑʳԻَܹܤ�fࠅ^ҤLՖЍo〉Mƻ֘ǨǣΟԍˠʤڒ

ʛƼRȯ٪Ŝʳ_߉Wԍo〉̋ςٷգ̔ګ《ԍǯֈFЦǢࠅՖЍo〉Дʛ{

ʡڟяϛΎپڂڽ^ԍ؊͘ࠅ�ۏڲέ®ҩʼڲ٪߃λٙſяϛŜʳλԿ̋ό

Կdo〉ࠅƐRΎڽԍcς٪хRέƻҤˏѥ0ĝʼ߃a0ʸх�έԍo〉

161F 

ƻܨЕóέ〉٬ҳڢYXԍӆ」ࠅДնďіú֣̾YࠅڽԘĝ׌ƵlɪԎ

؃ɱĒάςs¼ɪďіࠅϛݒČɪ{ªӮLϢ֠o〉MԍӮࠅږ��ή�іЃ

������������������������������������������������
���� California Education Code §67386.�
���
� ڄoࠅțѶߩ ߀ࠅ153 110F 

���� N.Y. Educ. Law §6441(1): "Every institution shall adopt the following definition of affirmative 
consent as part of its code of conduct: “Affirmative consent is a knowing, voluntary, and mutual 
decision among all participants to engage in sexual activity. Consent can be given by words or actions, 
as long as those words or actions create clear permission regarding willingness to engage in the sexual 
activity. Silence or lack of resistance, in and of itself, does not demonstrate consent. The definition of 
consent does not vary based upon a participant's sex, sexual orientation, gender identity, or gender 
expression.”�
���� ڄoࠅțѶߩ ߀ࠅ153 110F�
���
� խࠅڢچϚηďqіࠅ¬Ӆׅd�֔��֋ֈɪіҤރƵˏ±–ԛ׌ࠅةȡݦ �ϡ߀ࠅ ࠅ��


��� ʃ �
 ϚF�
���� oĝ߀ࠅڄ ��F�
���
� Chandler Delamater, What "Yes Means Yes" Means for New York School: The Positive Effects of 

New York's Efforts to Combat Campus Sexual Assault through Affirmative Consent, 79 Alb. L. Rev. 
591, 611 (2016).�
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ȯ׏�Ш&E̋ܜױø�ˠѕկέʛތėFåճ�ʼ߃o〉¥ҤԻȯˏَҤԍ

Ӆׅˏࠅ�cϛT¾ɪλԻȯ׏oLo〉Mࠅcϛ?Ư¾ɪЎܝoϢ֠ŝ–ט

o〉َיqԍ٪хF?r¾ɪ͝ܝo͞­o〉ԍʻӟװ&ԍ٪хࠅրՄWҧװ

&o〉ˏَҤԍ~ܩɽ7̻ڒԯޛԾࠅט¬ǹωޛװԾ~Ǟ̋ɓϢܽĖ̇ʃʃ

ߖōƱࠅ「ԍրՄӆރǨȥӬϓҤԛ؈o׏ƻr?Ư¾ɪ^ȯࠅԍ~FЦǢ߿

װՓƝǬܨ�cϛ?R¾ɪɊø7̻ƻࠅԊӬˏَҤי〈yкύσҧіőݗ

&ԍȯݗݜࠅ^׏ӆ」ӫ؄ϓɑࠅT¾ɪ7̻ڍȯ׏^ԍߎ؃ˏ^кFϛr?

V¾ɪλԻ٪хٙſoٴŝ–טԍҧَҤࠅ&װ�ø^cϛó¾ɪλԻÊȯٙ

ſԯܼܨՓҧࠅ&װԚĖٙſfڲ�λ؃ɱяϛڒԯװ&ҤФ162F  

ԘĝÝϛ֋ֈɪEةԑ߆ɪEȌΪʑܐɪE۳νΪȩݐɪEȾݡكɪEس

Ǩ̽ɪEʹɪկ─ɪλԻήďqі^َ͕LՖЍo〉Г҃M¥ҤˏӅׅdĒ

άࠅXɕϘιR̠݁ӮЦRգіДʛd֋ֈɪEةԑ߆ɪEȌΪʑܐɪЦVɪ

іʯҤČē�֔F 

խRР ֋ֈɪі 

֋ֈɪіϛރˏ±–ԛރӅׅdЃΡµ٭ȯήڍɪɪіխ 130.00Ѓ�X؄

խ 130.96Ѓ163ࠅøa٪َҴ」Еf�Ǩ؅f�ĿČLˏԍYӻَҤׅ ࠃSexual 

MisconductࠄMELʡėˏyׅࠃRapeࠄMELYіˏَҤׅࠃCriminal Sexual 

ActࠄMELʡėٵͱׅࠃForcible TouchingࠄMELˏްăׅࠃSexual 

AbuseࠄMEL(ݢˏްăׅࠃAggravated Sexual AbuseࠄMELɎïէˏَҤ

 Predatoryࠃׅ;MEL͔ǲˏΏࠄCourse of Sexual Conduct against a Childࠃׅ

Sexual AssaultࠄMELɎïէ͔ǲˏΏ;ׅࠃPredatory Sexual Assault against a 

ChildࠄM164F  

̔ϛԍˏ±–ԛރӅׅŒěWԎ�Lׁfo〉ࠃlack of consentࠄM¥Ҵ٪

խࠅLׁfo〉Mګ̔ࠅ� 130.05Ѓ165ϛ޵ɽ֓ڎԍ٭նࠅa٪7̻LʡܜM

�ŘLYùϛo〉ࠃ&װincapacity to consentࠄMóՓˠʤFĝט®խ 130.00

Ѓ166µ̿ࠅLªӮʡė&ࠃphysical forceࠄM̋ςL�λԿ̋όԿdȌࠅױª

~Ɏ؃ɱ̋�~dӬƄߨۺգōdȩòӭӬ˒̄̋ࠅς˒̄؃ɱ̋ς�~ϙգ

ōٙ֞ϱMF̔ګLYùϛo〉װ&Mdˠʤěς7̻ϢҊ?TЫd~Eʻω

������������������������������������������������
��
� David De Matteo, Meghann Galloway, Shelby Arnold, Unnati Patel, Drexel University, Sexual 
assault on college campuses: A 50-state survey of criminal sexual assault statutes and their relevance 
to campus sexual assault, 21 Psychol. Pub. Pol'y & L. 227, 173 (2015).�
����McKinney's Penal Law Article 130—Sex Offenses.�
���� խࠅڢچϚηďqіࠅ¬Ӆׅd�֔��֋ֈɪіҤރƵˏ±–ԛ׌ࠅةȡݦ �ϡ߀ࠅ ���


ࠅ����� ʃ �
 ϚF�
����McKinney's Penal Law § 130.05 Sex offenses; lack of consent.�
����McKinney's Penal Law § 130.00 Sex offenses; definitions of terms.�
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ðܯWҧīӆ」E̋ςٙ–~µٙ΍ȺߨۺdˠʤEװήYޓԾd~Eʻωޛ

ԱХЗАEՀĿԖ͘ЗАEލݟEՀՆЗАd~EրՄԆލߗE݄֮ޛԾd΍

ȺЗА̋ς̇Ԉ̉ѓЗАկَיࠅҴ~ςڍկЗАdàƈZԯ˝̋mӟԯ˝ٙ

–~dۺČdˠʤFǹϯٙ–~Yo〉dˠʤςƱҴLYùϛo〉װ&MࠅƱ

ҴϢҊ?TЫEʻωޛԾ̋ςٙ–~µٙ΍ȺܯðԱХЗАEՀĿԖ͘ЗАE

  167Fܖµ¥Ҥ̫ރdȑȊݽ~ԛɎ؈Ҵ~ʳ�øَࠅ~EՀՆЗАdލݟ

øَҤdϤۜdˠʤڳڒª~ҧіޓԾµ̿ƱԁԂ̋ςø�ׁޛʻωګ̔

ø�ϛк̋%ݜ߶�Ɏøࠅµ̿ƻ�~Yo〉ԍˠѕXװήYޓʻωګ̔ࠉ168

ҾۜªøύσƼҧіӟ̋ٴς͘ėَۺ؃Ҥ169ߨۺګ̔ࠉWԍҧīӆ」µ̿я

ϛ〉̋ڳςƱҤ�¢ŒƱߨۺיҧіÚܽYo〉dˠʤ170FݧɎЦVՓˠʤࠅ

َҤ~f�øَҤσYԯٙ–~هήWܝˠʤ¥ҤՖЍ̫171ܖF  

ɕʡėˏyׅ٭ࠅٶיնԍَҤҤˏyَҴࠅЦ̔ګLˏyࠃsexual 

intercourseࠄMࠅ®ҫխ 130.00Ѓd٭ȯěµ̿LΡ׏WRؐܩɽˏd〉ࠅ׏

ZY͟ڢðَҴµǹ¢܈ʷԎ̇գ172MݠٴࠅWµ̿ӴǴˏƨȮԛ֗mdَ

ҴFfČҤV¾կ֍ࠅխR֍ˏ±–ׅLB ֍ώ&ׅݢMَࠅҤ~�ʡܜEԛ

Ɏ~هήߨۺWԍҧīӆ」יYùϛo〉װ&EԛɎ~ϢҊ 11Ы̋ԛɎ~ϢҊ

13ЫَיҤ~Ҥ 18Ы�Wd~ࠅʳه 5ʃ�W 25ʃ�Xϛϡʲďࠉխr֍ˏ

±–ׅLD֍ώ&ׅݢMَࠅҤ~Ҥ 18Ы�Wd~؈יࠅϢҊ 15Ыd~Ҵˏ

yَҤَ̋Ҥ~؈ԛɎ~µƻԛɎ~ƱҤʻωޛԾEʻωޓήYיࠅװYùϛ

o〉װ&dˠʤיҤˏyَҤࠅʳه 2ʃ�W 7ʃ�XϛϡʲďࠉխV֍ˏ±

–ׅLE֍ώ&ׅݢMَࠅҤ~؈Yَװªo〉Лd�~ҤˏyَҤࠅZڍY

µƱϢҊ޵[ªo〉ЛdŒƱَװ 17ЫEʃҊ 21ЫdَҴ~؈ϢҊ 17Ыd~

ҤˏyَҤَ̋Ҥ~ƻ�~Yo〉ԍˠѕX؈�~ҤˏyَҤࠅZяϛŜʳo

〉ԍŒƱ]ڍ޵�~Yùϛo〉ࠅ&װʳه 1.5ʃ�W 4ʃ�Xϛϡʲď173F  

խV֍ʡėˏyׅ٭նԍَҤ」Е�Lׁfo〉MΆɞӅׅࠅɕLYo〉M

ԍȯ׏҂ή֋ֈɪƻ 2001ʃܹܩLˏ±–Ύ޹іϾࠃSexual Assault Reform 

ActࠄMdΫіڀ[ࠅգLYo〉MԍӂЯȯࠅ׏ΫЃΡ٭ȯƻխ 130.05(2)(d)

ЃڍࠅЃΡ٭ȯǹϯςƻݠٴխ 130.25Ѓ�Řխ 130.40ЃdׅσࠅLYo〉M

������������������������������������������������
����McKinney's Penal Law § 130.10 Sex offenses; limitation; defenses.�
����McKinney's Penal Law § 130.00(5).�
���
�McKinney's Penal Law § 130.00(6).�

���
�McKinney's Penal Law § 130.00(7).�

����McKinney's Penal Law § 130.10.�
��

�McKinney's Penal Law § 130.00(1).�

����McKinney's Penal Law § 70.02. McKinney's Penal Law § 130.35. McKinney's Penal Law § 130.30. 
McKinney's Penal Law § 130.25.�
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µ̿Lގoʡܜ�ǢࠅƻҤˏyE_yEקyَҤԍӻXٙࠅ–~λԻƼٖܽ

Yo〉ҤَڍҤࠅZӟˏd~ƻَҤ~ԍӆѕ^ݤחࠅΞߨˠq̀ࠅϙoٙٴ

–~dٶږŘَҤςƻٖܽYo〉174FMʴŖחգіܹՐfԯϤЃΡԍԘԍƻ

ή٭ն¹Քԍ̔ګLֈϙˏ±–M̋Lҭטڳˏ±–MԍӅׅߏǂ175FЃΡ^

ϛʡَڟªo〉Лԍσ߻ݽҴLˏyE_yEקyَҤԍNӻXOM̔ࠅ�ɕ

ղςڍկَҤdĝԍ̔ϛَҤݓςm〉ԍٙࠅ–~�ºϛޜσٖܽYo〉dЛ

ĔFЦǢࠅƻЃΡ^kλԻ(ðoȲٲˏԍ٪֏ࠅRέٙ޸–~ςsλԻƼٖ

ܽYo〉̀ࠅ�ȲٲԍխV~ٳʍĒά176ࠅƻĒάَҤ~Ϙ֕ςṡׅσࠅk

ڍʻӟӆ」177FϺ΂ٲҤ~aَڢYיࠅĒάَܯʍٳխV~ԍٲ�Ȳ٪ڍ̀

ȯޥࠅ׏ҩYޭ٪ªӮШ&ڲλϢʳĖo〉ࠅ�ªӮШ&ԍڲλf�А̇ϛރ

aߨςsLλԻٖԿM�̋ǷYo〉ˏَҤԍԛڲރ΂F 

խV֍ʡėˏyׅіЃ͞Ė̔ګLZяϛŜʳo〉ԍŒƱ]ڍ޵�~Yùϛ

o〉װ&MࠅмҫĝܝLYo〉Mԍȯ׏fԯࠅLYo〉Mfװµ̿LʡܜM

̋ςLYùϛo〉װ&MóՓˠʤࠅӱήʰטԍˠѕٙ͑ࠅގǹϯς�ĝט

LʡܜMԍ٪�«ԟࠅǉϤW٭նԍñȺȫò؈LխR֍M̔٭նԍَҤ」Е

ԛoFς�ƻRؐԍˠѕXࠅխV֍ׅƻӂȯˠѕXςխR֍ׅԛoَҤԍ

L܈܄ʷӅׅࠃlesser included crimeࠄMࠅϺ΂֋ֈɪі٭ȯࠅіލʳ®ףЛ̋

іϾMӂē޹Lˏ±–ΎࠅߌƓ¾ܨɎݧࠅ�Ͼڍӟهʷdׅ܈܄�Ύڡע®

͞ĖŒěWխV֍ʡėˏyׅ]YʳŜ�խR֍ڲ޵ގࠅ΂ߒԿǹЦϗ�ςm

ӟԍࠅZóܬԎo〉ׅ܈�ϗ�dF  

oʡėގࠅƻ�¢ˠѕXࠅ179MӅׅٵ͗ܜʭ178MƅLʡنˏ֍ƻLխVי

̋ҧװ&o〉ࠅŝ–~ϢλԿ̋ߺԿَځߺҤ~ԍَҤࠅҤׁfڒߺdԛ٭ރ

ն180F 

؄ή̔ګLяϛŜʳo〉Mdˠѕࠅȥטϖϛ̿ĈʴіʯWࠅڮϛ۬ǥԍڲ

΂Ό̾ރήŝ–~Yo〉ˏyԍ֗ࠅڢ]Z̀ҫޏɅƹԍõ»&ٚȯࠅĒȯʡ

ėˏyٙſV֍ׅpԍĒщ]Yܾڲ׬΂ԍߒԿ181ࠉǹٙſƻRǩӻ^نʭo

ŝ–ࠅטɊǷ/ϋƻμࠅ^ܟɊǷ̸Յۤ«ࠅ]ɎǷА̇oЮxȌࠅױƻЦϡ

������������������������������������������������
����McKinney's Penal Law § 130.05(2)(d).�
���
�William C. Donnino, Defense of Justification: Practice Commentary, in McKinney 's Consolidated 

Laws of New York Annotated: Penal Law, Thomson West, 195(2004).�
���� People v. Goetz, 68 N.Y.2d 96, 506 N.Y.2d 18, 497 N.Y.2d 41 (1986).�
���
� People v. Newton, 8 N.Y.3d 460, 835 N.Y.2d 546, 867 N.Y.2d 397 (2007).�

���
�McKinney's Penal Law § 130.55.�

����McKinney's Penal Law § 130.52.�
���
�McKinney's Penal Law § 130.05(2)(c).�

���� New York Jurisprudence, Second Edition (February 2020 Update), Criminal Law: Substantive 
Principles and Offenses.�
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�ԍȟިܢ·ډ[ࠅ˛ٹµԍރ�ԊӬ؈˦ÚܽoǷY߉_�qט–ŝࠅݽ

ƻܨࠅՓܰܢÝƱٙſĞǲoǷԍݸۿļיŝĖކԾࠅ]ZǷяϛa0Ŗ(ٙ

ſޜʰԊۤԍˏyَҤ182F 

 .People vࠅ΂ƻіʯWςs۬�Ό̾ɎٙſԍխV֍ʡėˏyȯׅڲי

PowellRϾڒҤåճŝ–~ڇڲԍДցϐπࠅ�ʴøڲ�΂ʳ� ࠅڲӻڈƓ

ŝ–~Ɏˏyςsܾ׬oǷԍ〉ࠅߎfԟĈŝ–~ςR¾.ʡԍࠅ~ڲɹϟ֣

yFˏَܯɽܩࠅWԊӬҳǇʰߨۺ̋߉_ӻަέڛݠٴµFǷރſԍٙ؈̾

ӻіڈލƓˏyςsܾ׬Ƿԍ〉ߎσࠅǷưհLYRȯMFåճŝ–~ςДЈ

ófԍߒݮٽ�ࠅԿࠅǷƻˏydĝ݂Ėж̘ƅÛ–ࠅƱЦ٪хٙſƻَҤϡ

Ėפ[ࠅWԍY̫ߨۺǷԘԪoŝ–~ϛڛڲ¥ŝ–~ԍȣțࠅÎФFЦǢݽ

ŝ–טLɒdM؈ࠅŝ–~ԍڇڲԛYࠅȣțڛڲ¥ݍƻ؃ɱٙΐĖ؁ȴd

ĝࠅǷٲɁĖٙſ׵Toŝ–~ԍ٥țޏࠅɅƹɕЦf�mӟƼʳĈ֗؈ࠅڢ

ٙſϛ 12ʃރµԍŝ–~Yo〉ٙ؈ſԊӬˏރµࠅƱҤƻˏydĝǷٙж̘

ŝÛࠅ]٪хٙſƻˏَҤܹՐ^ÎФFڍøڲ�΂۬ڒ�ȯˏَҤӻσࠅŝ

–~µLׁfo〉MࠅА̇խV֍ʡėˏyׅ183F 

խrР ةԑ߆ɪі 

ߌնˏӅׅήГ٭ɪďі߆ԑة 9Aխ 44.010ЃĖխ 44.904Ѓࠅøa٪َ

Ҵ」Еf�Ǩ؅f�ĿČELʡėˏyׅࠃRapeࠄMLϢ̇ʃ~ˏYӻَҤׅ 

 ChildࠃΉׅߤˏMELɎïէࠄSexual Misconduct with a Minorࠃ

MplestationࠄMELɎïէʡėˏyׅࠃRape of ChildࠄMELӌ٦ׅ

oߎ〈ԿĈٙ–~Ĉή؃ӱߒ٪ޭ〈ȯo٭ɪգіڍMFࠄIndecent libertiesࠃ

〉ҤˏَҤԍɃޚԍ_ٖږٶ߉Կَ̋טҤȟƻ184F 

ɕʡėˏyׅ٭ࠅٶיնԍَҤҤˏyَҤࠅЦ̔ګLˏyࠃsexual 

intercourseࠄMࠅ ®ҫխ 44.010Ѓd٭ȯěµ̿LΡ׏WRؐܩɽˏd〉ࠅ׏

ZY͟ڢðَҤµǹ¢܈ʷԎ̇գEݟގȥõڒѓԆ̋ڃԆَҤ�Ǣ�Ҿܯߨ

ðoˏ̋ӺˏdˏƨȮࠅ�Řҧڢoˏ̋ӺˏdˏƨȮԛ͗185ٵMFfČҤV

¾կ֍ࠅխR֍ʡėˏyׅҤLׅݢ֍ࠋMَࠅҤ~�ªӮ̋ȌױªӮ؅ƄШ

ƨ̋ԟ�؅ƄШƨԍШƨE֞ϱԛɎ~ĖܬԛɎ~ƫݢԍߨۺÛ–7̻ࠅ�

Yތήªŝ–טǬTԯٰԍߨۺÛ–EׅݢӅܯðԛɎ~̔ƻʘո̋ࠅ܉ۿʳ

ݢ֍ࠋխr֍ʡėˏyׅLࠉטrׇهè̋oσ׌جtݦׇߍҧϡʲďEȯه

������������������������������������������������
��
� People v. Manigault, 150 AD3d 1331, 2017 WL 1713083 (3d Dep't 2017).�
���
� People v. Powell, 128 A.D.3d 1174, (Appellant. May 14, 2015).�

����West's RCWA 9A.44.010(7).�
����West's RCWA 9A.44.010(1).�
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ׅMَࠅҤ~ƻYА̇խR֍ԍˠѕX؈bR~َܯˏyࠅ�ʡėʡܜέʛE

ŝ–~ςϛԊۥҧіo〉σEי&װWҧī̋րՄWҧَҤߨۺӱήט–ŝۥ

ɞˏбԁԍ~יӅׅטςϢ؈ŝ–~֗ȑԍ~]ZɎŝ–~ùϛԖԧЛ̋ƻӅ

ׅσХƻqŝ–~͞­ܷ܌ϝ1Eŝ–טςӅׅݟטԆºÏ͞­dϝ1ɎÞ̋

۝®Ծَ̋Ҥ~ςҤϛ9ȥޛEŝ–~ςրՄڈڥZˏyԊӬƻѓԆE[ט˞

ŝ–~ùϛԖԧЛԍ~Eڍŝ–~֗ȑ]Ɏ؈ςϢטӅׅיࠅί186ڀ­͞טˏ

ӻŝ–טςʃߨזʟ̋νŝÛ–ԍ̇ʃ~יӅׅטςϢ؈ŝ–֗טȑԍ~ࠅ]

Z؈ŝ–~ϛރ٪ݢµ̋ƻŝ–σХƻqŝ–~͞­ܷ܌ϝ1ࠅʳهҧϡʲ

ďEȯݦׇߍt׌جè̋oσׇهrࠉטխV֍ʡėˏyׅҤLC֍ׅݢMࠅ

َҤ~ƻYА̇խR֍̋խr֍ʡǶԍˠѕXࠅǹϯŝ–~Yo〉խ 44.010(7)

Ѓȯ؈׏Ӆَׅܯטˏy̋ŝ–טԍۉӭЛŝĖݢǨ޵іͦ–ԍȌࠅױʳه 10

ʃ�XϛϡʲďEȯݦׇߍó׌جè̋oσׇهr187טF 

ø^խR֍ʡėˏyׅ޵ގࠅĈήɎލ�ѓԆڀίԍ̣ࠅکsěYʳɊٙ

ȯҤR֍ʡǶԍ~Ē֮هďࠅй¾ٙխR֍ʡėˏyȯׅԍ~؄ɑ̀ٙԖՅ 3

ʃܯࠉRЧ٭ȯࠅԖՅƅÊݠȇƈϙϛЛڀȯǨή 3ʃԍԖՅϡ֘�ࠅYʳɑ

ήϘ԰ԍ 3ʃԖՅϡࠉȇƈϙkỲƱ�¢ʤʛԍؑǸσٸݽղיƻԖՅԍĝ

Vʃݠΐٙȯׅԍ~ࠉƻՅݻԍĝVʃ^ݺݒ̉̂ࠅkYʳçٙځȯׅԍ~Ŗ

(�¢ɬ¥ݠΐٸĢ̋�ÊٸĢF 

bǢխV֍ʡėˏyׅ٭նԍَҤ」Е�Lׁfo〉MΆɞӅׅࠅς�ٙ

–~Yլmխ 44.010(7)Ѓȯ׏dLo〉Mς̿ƻَܯˏy̋ˏ͗ٵσϛɃޚԍ

ҤλԻٖܽYőَڢٶ�ō}ࠅٵ͗ˏy̋ˏَܯ〈Ҥٖλ؃ӱőَږٶ

ĝóЃԍ܄Ҥ׏ҤλԻٖԿFˢЦRӅׅٙȯَ̋ږٶfo〉ˏyԍׁט̋〈

 Fׅ܈

ɕխV֍ʡėˏyׅϖϛϾ¬ҳǇo〉ԍσ߻ƓߌFƻ State v. MaresRϾ

ƱҤŝ–~ƻΞࠅԍʡėˏyςm〉ˏَҤګ̔~–ҤŝڒҤ~Maresَࠅ^

¾ˏyܹՐ^ࠅ]ҧٖ̾ܽ׀o〉Y�ٖøYo〉ˏyࠅխV֍ʡėˏyׅ]

ϢùڛߨλL¢σMʼ߃λԻٖܽŝ–~ԍo〉ࠅςڍ�Ѓіʯϛ˼іWԍД

ցYѺƓࠅߌϛªіʯٙ�〉ǇَdӾ˳188FƻЦϾ^ࠅіލɕ̔ګďіխ

44.060Ѓϛ˼іДցYѺd̫ڒܖҤګ̔ࠅLДցŒěMࠅς̿ҤԻºõпɕ

̔ՅФԍَҤӑʳõХEѺЋԍܩԯ؈ȳſޅ[ࠅФіʯٙ�〉Ǉَࠅǹö 

������������������������������������������������
���� ǹݗր^кEyк̇ԈࠅҤЦ۝®ߏրՄѥˏ9Ҿۜԍ~͞ں­ӟ̋ѓԆԍڀίF�
����West's RCWA 9A.20.021. West's RCWA 9A.44.040. West's RCWA 9A.44.050. West's RCWA 
9A.44.060.�
���� State v. Mares, 190 Wash. App. 343 (2015). Respondent, v. Gustavo Duarte Mares, Appellant. No. 
32145–2–III. (Sept. 24, 2015).�
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ƵԍLׅďіȯŒěMࠅіʯҧіª~пf�ӟٴƅҤՅФԍَҤڍ̋ࠅі٭

Ϣ͞­ԻȯԍϛׅГ҃ޅ�Ф�〉ǇіFϘߩіڒލҤӱήϳՓՐʍԍДցˏ

ςٶږªӮ̔ƳϛԍࠅіލYޭ٪֘Ɏo〉̋YfװԍɋݺˏГ҃ࠅς�َҤ

~ԍ̫ܖҧӮF 

ЦǢࠅϘߩіڒލҤʴіЃW«ԟࠅխ 44.060ЃÝ؈խ 44.010(7)Ѓ^ԍȯ

٭ԻɃяϛ٭іࠅȯ٭FϺ΂іЃֽסLׁfo〉M؈YיࠅֽסLo〉M׏

ȯ¢σʼ߃λԻٖԿׁfo〉ࠅҩיӻλԻٖԿׁfo〉ԍіȯ٪хԍϺϤԘ

ԍς݊îɊmӟԍٴڙȯҤďqӅׅσࠅʮߒҩٖܽࠅԍɃۜмøσЗϓҤݢ

٪Fׁfo〉ԍRuٖܽέʛς̾׀Zݹcԍࠅ¬ǹLу݀Y٪ýԺ̈ME

Lǹϯ¦̦̕ΐƻ̈ۺẄࠅϙdڵɁMELǹϯ¦ςƼӞWԍϘʰR¾~ࠅ

̈Yϙƅ¦ԊӬˏރµMݍϛŝ–~ƻӅׅԊӬVܮĝԍܹڛL̈Àςٯɡࠅ

¦ƻÍ�߷ܨࠊЕςݰԍEYǸMF 

Ϙ֕іލ�ϛêČԍڲ΂Ό̾ٙſȯׅҤխV֍ʡėˏyׅࠅåճٙſע

Քŝ–טƻqԊӻτяϛَ̋ږٶ�ҤٖԿɎqԊdǤԍˏَҤٖԿYo〉ࠅ

ԚĖٙſÎФَ0ҤФޏ�ࠉɅƹf�ѺЋƼڒԯĖŝ–~ɎˏyԍYo〉ࠅ

ƱҤŝ–~RԚƻɎٙſ~ԍΞ¾ԛܹڳՐ^ÍĈYɎԍừݼۼܹܩࠅͻ

̭E͙ݼ�ԍ̕ࠅſ�؃ڂɱХƻÍࠅݰȌױ]ſڂǷԍȉȕƅśś�ԍَ0

؊Фࠅd�ިࠅݽ̓ݼ]Ɏ�ǨƙǨdFܨܹܤuLɃۜMԍَٖܽڲڢࠅҤ

ӻσŝ–~ԍLׁfo〉ṀࠅգխV֍ʡėˏyF 

խVР ȌΪʑܐɪі 

ȌΪʑܐɪďі٭նRؐˏӅׅήխ 940.225Ѓࠅ�Lˏ±ӅׅࠃSexual 

assaultࠄMҤƄp٭ࠅնήLŌ–ӬƄƅߨۺȩòׅզMࠅøߘɎήïէԍˏ

Ǩ؅f�ĿČҤࠅնƻLɎïէӅׅׅզMխ 948.01 Ѓ؄խ 948.14 Ѓ٭–±

LɎïէˏ±ӅࠃSexual assault of a ChildࠄMELɎïէˏĞĜࠃSexual 

Exploitation of a ChildࠄMEL؈ïէnÈࠃIncest with a childࠄMELڕˡïէ

 Use of a computerࠃղƨ¶ªïէˏӅׅٸ׷MELªӮެࠄChild enticementࠃ

to facilitate a child sex crimeࠄMELϢ̇ʃˏَҤׅ ࠃUnderage sexual 

activityࠄMELڕªïէۙѴׅࠃSoliciting a child for prostitutionࠄMկׅF 

ɕRؐˏ±–ׅ٭ࠅٶיնԍَҴҴˏyَٵ͗ˏ؈ҴࠅЦ̔ګLˏy

ȯ٭խ 940.225(5)(c) Ѓd؈ҫխ 939.22(36) Ѓ® ࠅMࠄsexual intercourseࠃ

ěµ̿LΡ׏WRؐܩɽˏd〉7̻ࠅ׏Ǣݒސԍ͟ðיYޭɉր�Ř~؈~

dݽԍސ؍E_y̋ݺקˏyٙ̋ࠅſ~̋Ϻ΂ٙſ~ԍ̿ԿࠅɎ~ߨԍ�¢

_ݺקɎӬаƨ̋ݓࠅʷ܈߷ϛǣڢҧࠅԍ�¢ø�±ðَܯߨҾ¢���ݒ
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խR֍ˏ±–ׅҤLBࠅ֍o±ðFYޭ٪͑ĈրѯF189MfČҤƯ¾կَܯ

̇ܬ~ڍy]Ɏˏ̋ٵ͗ˏԊӬ~�؈י〈Ϣ֠�~oࠄaࠃ~ҤَࠅMׅݢ֍

̃ȝ̋ݢǨߨۺÛ–EࠃbࠄϢ֠�~o〉ܹܩיªӮ̋ȌױªӮŌޝШƨ̋�

ªŝ–טmӟƼڒҤøҤŌޝШƨԍέʛªӮ̋ܬ١ԍ�¢ҾƇ؈�~ԊӬˏ

ŝĖR¾̋ǣ¾ø�~ԍEī̋Θƍ]ZϢ֠�~ªӮࠄcࠃטyE̋ˏ̋ٵ͗

̋ȌױªӮШ&̋ώ&؈�~ԊӬˏ͗̋ٵˏyࠅʳهϘߩϛϡʲď 60ʃ�

Xࠉխr֍ˏ±–ׅҤLׅݢ֍ࠌMࠃࠅaࠄϢ֠�~o〉יȌױªӮώ&̋ώ

[yˏ̋ٵ͗ˏԊӬ~�؈י〈Ϣ֠�~oࠄbࠃyEˏ̋ٵ͗ˏԊӬ~�؈&

ɏ؅ˏƨȮEӬаƨȮԍÛ–EԁԂEͦ–̋րՄԄܽ؜Ėޭ٪Ҥŝ–͞ט­

րՄԂѓԆEࠃc؈ࠄ˞ϛրՄԁԂ̋րՄԂԍ~ԊӬˏ͗̋ٵˏyªڍ~ύσ

̋уcҧіچ�øَҤٙיࠅſ~ԯܼܨՓˠѕEࠃcm؈ࠄϳ~ԊӬˏ͗̋ٵ

ˏyڍי~ƻϳՓ߶ݜ%ԍʧ޿XܽĖϳՓՐʍࠅªøҧі ҧіo〉ࠅZ ٙſ

Ƀޚԯܼڍ~ҧװ&֛po〉ٙࠅſ~ϛ̋ٵ͗ˏَܯ~ڍ؈ˏyԍԘԍڍי

~ҧװ&֛po〉Eࠃdٙ؈ࠄſڳڒҧ〉ڳԍ~ԊӬˏ͗̋ٵˏyEࠃfࠄӱ

R¾̋ǣ¾ø�~Eī̋ΘƍࠅϢ֠ڍ~o〉؈יbR~ԊӬˏ͗̋ٵˏyE

ςϺ΂խࠄgࠃ 940.295(2)(b)E(c)E(h)E(k)Ѓ190ԍڀί̋ٸĢԍàƈ]Zڍ؈

ƈ~ߗǹϯَҤ~ςΘࠄhࠃyEˏ̋ٵ͗ˏEəпԍ~ԊӬט˞Ģԍٸί̋ڀ

ϡݹ̋ݠή֮ďEÊه؈ࠄiࠃyEˏ̋ٵ͗ˏԍ¾~ԊӬ^̔ߗƻΘ̰ރٙ؈

Ԗԧ^ԍ¾~ԊӬˏ͗̋ٵˏyࠅǹϯَڍҤטςԚܹ͗̋ܩXɡɎø¾~ܯ

َԖԧԍ֮ďEÊݹ̋ݠϡԖԧ~ƈ¥Ҥ֮ďEÊ̋ݠΆɞԖԧ�ӟ~ԍװ

ΆɞԖԧ�ӟ~Ɏ¾~ԍԖԧԍ̋ݠbR֮ďEÊ޿ʧ·ډ̋޿ϖ֠ʧ̋ࠅ&

ςխࠄjࠃE&װ 48.685(1)(b)Ѓ191Eխ 50.065(1)(c)Ѓ192̔ȯ׏ԍɃߨԍٙځf

�YهʳࠅҤَˏ̋ٵ͗ˏԍȲ̒ԊӬߨɃڍ؈Z[ࠅȲ̒əп޵àƈ̋ࠅ~

ܹۦèԍׇР̋Y׌ج?ܹۦ 40ʃԍϛϡʲď̋ࠅóࠉׇ©טխV֍ˏ±–ׅ

������������������������������������������������
���
�W.S.A 939.22(36). W.S.A 940.225(5)(c).�

����W.S.A 940.295(2)(b)̇ʃ—ʏ�ȧE(c)�ՀĿҤǉԽԍ�ȧڀίE(h)ݟލ�ԆЗАE(k)Ƶ—
ѓԆڀίF�
���
�W.S.A 48.685(1)(b)LɃߨMς̿Ϻ΂ЃРӑʳځfԍïէՆĔЗАFҤïէ͞­ҫΥƅͶ
ԍےںԖۓٝ�Ϻ΂Όࠉʏ—ߗfԍȽځϺ΂ӑࠉڲfځ­ʏ͞—ߗҤȽ̋ߗïէ΍׆ȩࠅߗ

؂σԟȨ~ࠉϺ΂ԖںEڸʘڸƻϳ~^ٙ̿ȯҤֿ̣~ԍ~ٝۓԍࠉϺ΂ӑځfԍƹ̓ߨ

ɛࠉϺ΂ځfԍʈࠉ̔ںR¾¶ٖ�ܯƹҫߐXïէԍֹ֖̋qbR¾Ƀ͞ߨ­ҫטߐԍ؂σ

�Ќ�֔̔Fף
��
�W.S.A 50.065(1)(c)� LɃߨMς̿֠ځݺݒf̋̋ڲڒqڄݺݒü�qȲ̒͞­Ԛ͗ںӟ̋
ѓԆϝ1ԍڀίֹ֖̋ࠅϝ1̋ࠉàӮ̋؈¾~պֈ�͞­¾~ںӟϝ1ԍ�ӟƒFLɃߨM

­͞ߨqbR¾ɃࠅЌ�֔̔ף؂σ—ςRܨࠅfԍ—ʏÏʑЗАځȯӑʳ٭Ϻ΂ࠅލݟ7̻

ҫࠅטߐ�ŘזʃƅݹϡҫںȇƈϙFLɃߨMY7̻�X�¢ñȺࠈ�	Ϻ΂Ϥզӑʳځf̋


ԍ̚ïϝ1Fڲڒ	Ϻ΂ٯɡރµںӟF�	Ϻ΂٭ȯڲٙࠅλςݟԆΕī͞ט­ԍ~ࠅ�Ϣ̠

Ăࠅӱځݺݒf̋̋ڲڒƻڄݺݒüF�	խ ��	�������(�Ѓ̔ȯ׏ԍɃߨF�	Ϻ΂٭ȯڀգԍõ÷

ْӬЗАF�
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ҴLׅݢ֍ࠍMࠅϢ֠ڍ~o〉َܯ~ڍ؈יˏyԍ�¢~EࠃbࠄϢ֠ڍ~ԍ

o〉ڍ؈י~�ϤЃ(5)(b)2E3^͝ܝԍέʛԊӬˏ͗ٵԍ~ࠅʳه�Yܹۦó

ܹۦèԍׇР̋Y׌tŁج 10ʃԍϛϡʲď̋ࠅóࠉׇ©טխƯ֍ˏ±–ׅҤ

Lׅ܈֍ࠋMގࠅխV֍٭ȯ�ǢࠅϢ֠ڍ~o〉ڍ؈י~ԊӬˏ͗ࠅٵʳه

�YܹۦR׌جèԍׇР̋Yܹۦ 9¾Ϛԍϛϡʲď̋ࠅó193ׇ©טF 

ȌΪʑܐɪԍʡėˏyׅіʯ٭ȯo〉bς̿ϛװ&֛pԯˠo〉ԍ~ԍ

Կٖ߉_ӱٙ–~ԍ֠ࠅٵ͗ˏy̋ˏَܯ〈λɲ؃ӱoٖࠅ0َݼõ̋ږٶ

̋λَߒҤיpڒȯڍࠅɪգі٭ȯo〉ޭ٪ߒԿĈٙ–~Ĉή؃ӱ〉ߎo〉

ҤˏَҤԍɃޚԍ_ٖږٶ߉Կَ̋טҤȟƻ194FLϢ֠o〉Mς̿ɃޚWя

ϛo〉̋Ĉή�XŒƱdRיҤo〉ࠃࠈaࠄƱ؈ŝ–~ƻǏԍ~̋ŝ–~Ԛօ

ՔעטҤَڍƱҤࠄbࠃƻԞԩԍώ&َҤªŝ–~》Ė˒̄EܜɡԍªӮ̋ٯ

ςƻіʯ͍ЛXَҤԍEࠃcࠄƱҤŝ–~Yoٴø̔o〉ԍqҾԍˏۜࠅŒƱ

ςӱήҧԯ̋qɃԍ̋ڙݰďі�Ǣԍø�іʯԍŒƱ̋ࠅӱής޳ɑʃ̋ր

ՄӆѕY¨ԍ~ԍуc̋ύσˏY¨dˠʤ195F 

ɕLٕϝяϛٙͳٛࠅZяϛŝĖ�¢ߨۺWʔ̘EÛ–M݀݀Yٖ�װ

ŝ–~o〉ˏyЦRࠅ߻ڢState v. SchmearRϾɲڲɃ196ࠅƻˏ±Ӆԍˠѕ

XࠅLqɃWo〉M٪хɎ〉ٖߎԿתȯיࠅYڛY̵̋֘ěYА̇qɃo〉

197Fǹϯяϛَ̋ږٶܹܩҤ؃ӱٖԿo〉ࠅóέYʳʘգo〉ԍˏރµ198F

ٙ–~fװεҧіǹˏ±Ӆі٭̔^٭ȯԍݐЕ֛po〉ࠅkfװϺϤҧіƻ

і٭XɃޚWY֛po〉ࠅƻܨՓˠѕXo〉ԍȯࠅ׏Ҥӻ̔ګԍˏ±Ӆŝ–

~яϛ֛Ĉo〉ԍ۱ۃσࠅҧڢŝ–~ςsϛװ&o〉ݓࠅяϛLo〉Mڲࠅ

λmϻԍŝ–טYo〉ࠅcςƵ—fڲ�λϢ֠o〉ԊӬˏَҤԍRՓέʛ

199F 

խƯР ȥ؈ڛɃ1 

ϛȥڒטҤLonly yes means yesMЦ_يƫݢչ9oڍЎ˅ࠅ]ZɃޚW

Ɏήתȯo〉̔٪хԍіʯГ҃ԍȯ׏ςYĂԻԍࠅRؐתࠅٶיȯo〉Yޭ

������������������������������������������������
����W.S.A 939.50. W.S.A 939.51. W.S.A 940.225.�
���
�W.S.A 940.225(4).�

����W.S.A 939.22(48).�
���� State v. Schmear, 135 NW2d 84228ࠅ Wis.2d 126 (1965).�
���
� State v. Prineas, 809 N.W.2d 68, 338 Wis.2d 362 (App. 2011).�

���� State v. Lederer, 299 N.W.2d 457, 99 Wis.2d 430 (App. 1980). 
��� State v. Jama, 877 N.W.2d 650, 367 Wis.2d 748, 2016 WL 731932 (App. 2016).�
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٪λԻԍ_ځ߉fٖࠅԿގLςM�ǢݍࠅϛʮǣَҤ̋έʛf�ٖԿLςM

200F 

ǨǣΟ׌Ƶjіճ܎ĿYªӮתȯo〉«͝ܝіʯdo〉٪ࠅ��֋ֈ

ɪE֋Қ٩ɪE�Ĕک�ɪEةԑ߆ɪƅȌΪʑܐɪƾ͕Ӯ٪хL؃ӱo〉M

؃ӱ֛pט–ԛ»Lŝ߃ſʼٙࠅĈ̿ލіߩF֋Қ٩ɪϘٶږԍٵ͗ˏَܯ

oתȯԍځfMࠅ]ZLܨՓځff͕̋ږٶܹܩ�Ŝَ0«ٖλܨיࠅՓَ

0َ̋0̀ʴƁƶԍ̔ϛӧǕ«ԟFƻܨՓˠѕXࠅɊqӟˏԍ~ڲλɎˏ±

–ԍӂȯَҤùϛתȯƅ؃ӱԍ͍ЛFMåճіލªӮoLתȯځfMRࠅڇ

]Zf0َ̋ږٶܹܩ�λԻٖܽځfࠅ�іލ]ϢܯRЧȯ̋׏ҘѺГ҃

201F 

ЦǢࠅϛȥ̿טĈϺ΂ɎλԻԍתȯo〉Г҃ԍϘƫϻࠅݠٴϢ֠çځɕ

ƻƥƎWٯżø�oࠅ�ōªŝ–~Rʃ«йǩݓÍܹࠅ]Zōªŝ–~aٲ

Wɹϟَ؈Ҥ~ࠅٵ͗ˏَܯǷkٙٮҤߎ؃޵ԍˏ͗ٵFōªÊܨڀuq�

ԍlέëĝɲ֠o〉ࠅƻƫϻԍλԻתȯo〉XܨࠅςYǥԍo〉ࠅƱҤqë

o〉]YٖԿɊ«ϙo〉202F 

ˏʡėރªϛ·ډςיࠅڽ܏ԍϺϤڢȯo〉YςіʯӟתĈ̿טČȥݒ

yԍіʯ؈ø�іʯėʍº̾R؅Fתȯo〉ԍϘϛ&ڢ΂dRςࠅȦɊɎ̔

ϛ~ԍَҤӭӬʧࠅ޿ɔøςƻֈϙԍˠѕXF¬ǹR¾Ӵˏƻ߹όԍɐɴٟ

կخR¾ܹTԍǴˏװ�´�ࠅ�ώ&ܱܜǷَܯˏyܨࠅYǪfװŝĖіʯ

А̇٪�ԍʧڍࠅ޿А̇٪�٪хߛ�ëʸʳçࠅځ]Ɍ֛ݢĈԍհϾFς

Իܹܩȯo〉Г҃Ɋתȯo〉Г҃ɊςϘϛԐԍFתӮ͕ࠅ^ƻֈϙέϾࠅ�

ȯƅɌ�²ˏ҃ݢԍ〉5߼»ߎӴˏʴqӟˏَҤFЦǢתࠅȯo〉Г҃Ɋܩ

Ό͕̾ࠅǴˏԍӟˏَҤFƱЦܯ¶»ߎ〈yԍˏ؈5ǴˏԚٖ͗λøŖ߼ܹ

 ȯo〉f�қ5ӴˏƅǴˏ�ϓӟˏԍέʛَq203FתҤڒטڢ

Đ؊j¾Ͼ¬�¥Ҥࠅ^ϾآƻøࠅȯϢ֠o〉ˏyׅσٷɪݡكƻȾי

ϛuqɃY۬�ٙࠅќ〉EĒάԍ֓յ̀ލіࠅ^ՖЍo〉ƻ¾Ͼ¬ˠѕګ̔

ĒάҤLϢ֠o〉MFø^ǹåճ̩ڂ~Ϙđ̵֘oˏyٙ�ࠅſ̾׀Ͷͱկ

ԍܜױ̋&ƻяϛόԿШࠃԍʰ«َҤ~ڂ̩ࠅх͟ðَҤܠ�YࠅȾَҤٯ

ˠѕXʷիEٕ׵ϝ]ͻ̭ٙſԍࠄߨۺА̇oo〉ࠅōª̩ڂ~Цĝϖ̵֘

������������������������������������������������

��� Janet Napolitano, “Only Yes Means Yes”: An Essay on University Policies Regarding Sexual 
Violence and Sexual Assault, 33 Yale L. & Pol'y Rev.387, 66 (2015).�

��
� C. Ashley Saferight, Clear As Mud: Constitutional Concerns With Clear Affirmative Consent, 67 

Clev. St. L. Rev. 431 (2019). 

�
� Evan Gerstmann, The Constitutional Right to Sexual Autonomy and Affirmative Consent, Address 
at 2018 Western Political Science Association Annual Conference 7 (Loyola Marymount Univ., 2018). 

��� Nicholas J. Little, From No Means No to Only Yes Means Yes: The Rational Results of an 
Affirmative Consent Standard in Rape Law, 58 Vand. L. Rev. 1322, 23 (2005).�
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ȯٙſڒuqɃYΌ̾ܨÚܽԍFږٶYςיҤَܹܩςߎ〈ʰԍޜōªࠅܹ

ϛׅōª̩ڂ~�ĝϖ̵ܹ֘ࠅōª̩ޜ~ڂʰԍ〉ߎςَܹܩҤיYςږٶ

ÚܽԍFŗǹƻλԻo〉ԍϾ¬ƅλߒяϛo〉ԍϾ¬dࠅݽȟƻخRօĐ^

5kY̮ėbRέ߼εYࠅӻRέςѬЍԍࠅ「ӆݜޒςsѭŘڢҧࠅˠѕݽ

ԍˏَҤσܨࠅՓѬЍԍuࠅݠٴ٪ޭ׏Ϙݢ٪ԍГ҃ςƻ̔ϛˠѕXࠅӻq

έԍَҤςsÚܽo〉204ߎF 

Ƀ1WěĈӝԛރĒщڲࠅգŝ–޵[טĈήLӬӟWҧīMࠅŝ–ڲט

λ؃ɱςLѺݝԍMه�ࠅήLȫòΐ߫ԍӆ」MELǦǕ^MࠅōٙſݼȄ

̀ͯǷԍl̓ƅl߉σࠅǷۺ�ݝߦޥʻݧɎܨՓَҤיáࠅ�ŝ–ט–ˊÍ

�¢qˠ«ކФٙſࠅ]ZҤo݊îٙ؈ſ޸ɎƅfװԍܯRЧࠅ;٨ӻٙſ

ǂ̇գLϢ֠o〉MˏyׅߏЦRࠅϘđяϛÍĈỲט–ŝࠅȄˏyσݼ

205F 

խtР Osburn v. Hagel 

ƻЦϾ^ࠅǴƈɬ Osburn ɎޤaƵݹݒޅ Hagelۤ͞խTզ̿͘ࠅپڂˏ

ēЩٮƅǎʵFϤϾϾ׬�χҤ OsburnڛӻǷƻƵٹۖޅօ֜ɘࠃDISAࠄɬ

¥σࠅǷԍR֪aճ Tim TarveɎǷَܯoRօĐԍˏߤΉ7̻ࠅtНʡėˏ

yיࠅƻǷхīݺݒø�aճԍܹՐ^ࠅяϛʳĖ̀ϛԍʀīࠅYיɏ؅Ƿԍ

 206Fގݼٙ

խRԘ Ͼ�qɃ207 

Osburnή 2005ʃݼȄ΁� DISAԍƈɬࠅή 2007ʃ 2ϚٙڍЗАХʛמ

Ҥِ̤ۖٹɋ—FTarverɎ OsburnԍߤΉȄήǷٙ DISAàӮ─¾ϚʰF�ϙ

ɎǷԊٖˏ֠ࠅڢچɽ̺ٿǷԍϔϿࠅ]dǷܯð�ԍܓõȴFoqÀٲɁĖ

oܨՓَҤࠅ]Ɏ OsburnٖԿރќFĖ 2007ʃʃʋࠅTarverݼȄٵͱ

Osburn̴̘ࠅǷԍݒ׾EٵͱǷԍl̓F�ſڂǷ�ϙʀīǷԍqЌݍ�ࠅſ

 ϙеoǷԍqЌFݓࠅڌ¢�ڛǹϯǷࠅǷڂ

ϛRНࠅӻ Osburn(ӛĖʮτσࠅTarverkӶƻܓõȴٟ]̦ǷƲƻܓõ

ȴࠅϘʰǷڛϝoھ�ǷިݼFbRτࠅ�ýНӶXߒࠅҩς˦ߤΉǷ̀�ࠅ

Osburnԍ٪хࠅbR�oqkӶX«(ӛoFӻǷӐ؃R~ƻ—σࠅTarverϙ

������������������������������������������������

��� V.A.M.S. Model Penal Code - Sex. Assault & Related Offenses § 213.2 TD No 2 (2016).�

��
� State v. Stevens, 53 P.3d 356, 311 Mont. 52 (2002).�


��� Osburn v. Hagel, 46 F.Supp.3d 1235, M.D. Alabama (2014).�

��� Id, at 1-3.�
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ܹ֠ۿݼ Osburnԍ̓țࠅϛRǩτWࠅ�Y؃ڡ«Ƽ«ĖǷ—FЦǢֿݍ�ࠅ

 FڢچˏͱǷ]ƻɬ¥^Ԋٖٵ׀

ƻ 2008ʃ 1ϚࠅTarverʡėˏy Osburnࠅ�dǷܯðܓõȴݲࠅWݺʡ

َɎǷَܯ_yࠅҩʰ؈Ƿˏyࠅdʰ�ܼС]̣کYýÍF�ςࠅƻ͗X«

ԍ─¾Ϛ^ࠅ�ŗƻܓõȴʡėˏyoǷVНF2009ʃ 7Ϛࠅ�ƻɬ¥αَ^

խtНkςϘʰRНɎǷʡėˏyF 

Ή̿͘ߤOsburnԍࠅՔܖëߛݹݒޅƵࠅʡėˏydqɃ؈ΉߤˏɕЦי

ǬΖࠅƱҤǷяϛԻȯ TarverԍَҤςLYŝУܙԍMFڒ�Ҥ Osburnƅ

Tarverdݽԍˏ͗ٵςȫòߎ؃ԍF�̿Ĉ Osburnяϛ͞­�¢ڲ΂«ڲλǷ

Ɏ Tarverԍ؊ФYŝУܖ[ࠅܙՔÝ˹ǷԍLqʰMܝޑςҧі̇գԍF 

խrԘ іچ؈ٴ٬ލϭ 

ø^ɕςsϛˏ±ӅԍqɃࠅƵݹݒޅԍܖՔ̳އɳߞɪƼĿіڒލҤɃ

ڲ¥ړoȳގɃǷԍq�ʤʛFOsburnڲ΂݀YФςڲOsburn͞­ԍࠅWޚ

Ǣ͞ݍࠅyoڲ΂ڲࠅλǷƻ̔ګԍߤΉܹՐ^qø�~̭ːF¬ǹoq͝ܝ

o�؃ɱԍٲɁƅ OsburnɎ Tarver̔¥ԍࠅܝޑR�oqƻR�ȳעړλ^

̿Ĉٲ�ࠅɁĖ TarverɎ OsburnԍǢۆԊٖoLYm݁Mԍܨࠅڢچuڢچ

ЦǢoࠅɽY؃ƻM޵Ɠdʰٿ�ªǷԟWTLƻ[ࠅҩLªǷ》ĖީܹMߒ

qࠅڛOsburnkRýſࠅ�ڂTarverɎǷԍǢٖƅߨۺԊٖoࠅڢچ]Y݁ӻ

ƼٵͱoǷࠅoqԊӝ OsburnLˠ֨ح�EђƝEˠ֧֨ʠ]ZַߨWޓðƲ

ǕMࠅ]ZLƻܯT TarverԍܓõȴʰࠅǷ�e]яϛ》Ėݠ̋؉ߩࠅ؉ߩ

ҩMܨuڲ΂ςɎ OsburnϘϛĔԍࠅ]ٖԿĈYУަܙέo〉ԍˏރµ208F 

ЦǢ TarverϤ~̔ࠅڛϛˏَҤݓςߎ؃ԍࠅåճ�̣؄ڒɑϛRНǷڛ

LYMࠅ� OsburnԍLYMς�߷〉ˌࠅςԠݍڗςǸӘࠅӱޏɅƹщȯFי

ZࠅǷkяϛڛLςMܨࠅςޏɅƹƻԻȯςsŝĖʡܜσ٪ח˳ԍqɃࠅ{

ōaʠʡėˏyі޵ގʳĖתȯࠅsěỲ͙ڢʳøo〉209F 

΂ªڲuܨࠅ΂ڲƅڇڲ�ʜӮoøݹݒ OsburnԍڛіŝĖ̃Ӿ7̻ࠅ

Osburnõ؈ݼ TarverڟˠԍڇڲF�ςࠅ¥ҤҧfҳܖԍqɃࠅȟƻԭԜԍڲ

΂]YڲװλˏَҤςLŝУܙԍMFYdݹݒࠅ�eХƻ٪хіލɎ Osburn

ԍq�һϤp�̛̘̬ܨࠅςǉήɎǷԍf»ʍԍ޸ۈʘࠅڸҩי Osburnԍһ

Ϥ؄ɑݒČʳĖøڲ�~ԍڲɃࠅς�Ϙ֕іڒލҤࠅʴɎ OsburnϘϛĔԍٳ

������������������������������������������������

��� Id, at 10-12.�

��� Id, at 12-13.�
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ʍࠅ˳חǷɲ֠ʘգoYŝУܙԍˏߤΉَҤЦRqɃࠅς� Tarveṙգʡė

ˏyׅ210F 

ϤϾƻɎήςsА̇ˏߤΉEʡėˏyׅ^ަݤٔࠅέڇڲEڲ΂Xࠅ®

ҫ̔ګLՖЍo〉Mԍ٪хДʛڒࠅҤَҤ~]яϛӑʳŝ–~_߉_޵̋߉

λŝ–~Ɏήˏyڲ΂]ҧіڲَٶ~–ӳø�dŝݢkýНࠅ〈ȯˏԍoת

َҤςĈή؃a〉ߎo〉ԍࠅō´ȟƻԭԜԍڲ΂]YڲװλˏَҤςLŝУ

ҤَҤڒࠅLՖЍo〉Mԍ٪хДʛ®ࠅݤĈήɎٙ–~ϘϛĔdٔࠅԍMܙ

~А̇ʡėˏyׅF 

խVյ (̽Ǩ 

խR߁ Ьhє޹ 

(̽ǨރήˏӅׅ٭ȯdΎࠅ޹Ǩ؅Wf�Č̇Ư¾σϡࠅČēҤ 1892ʃ

�ĝE1892؄ 1982ʃE1982ʃ؄ 1992ʃE1992ʃ�ʰ211F1892ʃҤ(̽Ǩ

ďіúđėȯԍσϡࠅYoή׌Ƶϛ̔ګДնďіú؈lɪďіúࠅ(̽ǨÝ

ϛRݒòƵ݁Ӯdďіúࠅ]ҧɪіݑס؈іdČēF1982ʃԍďіúɊʡė

&َªԍ٪�͑ގήʡėˏyԍȯ׏FϤΡɊݢخήʰó¾σϡҤ�֔F 

խRР 1982~1992ʃ 

1982ʃ؄ 1992ʃҤݼɞdˏώ&٭նࠅӱή؋іσϡܨЕԍȯ׏ªʳʡ

ėˏyÝ݁ӮήǴˏFҤƱ̀ 1985ʃ(̽Ǩ˼զίَƻōࠅˏ±–ԍіʯʼ߃

լm˼զ^ˏēʂկԍ٪хࠅς� 1982ʃԍˏʡėׅխVσϡݼȄَܯďі¼

Х1983ࠅʃܹܩF 

¼Х٪߻ҤɊϛރLˏMԍׅՏ؄ʡėׅզࠃׅ–±ˏ̇ڽࠅsexual 

assaultࠉࠄ]ªі̇٭Ҥˏē^գɊӴˏk֊ðºڒ̣ࠉںǫȁdݽ{ϛʡė

ˏyԍ݁Ӯܹ܏̜ࠅʬƻȑȊރµ^ǴˏٙٮҤӴˏԍ̔ϛҾEӭЛԍࠅ˅ٲ

ӻǴˏo〉ܯðȑȊσ´ٙڒҤoσھѼ؃ɱԍˏهČЛpӴˏЦRࠉ˅ٲЦ

ǢࠅƫϻތėپڂіWރήٙ–ߥ֠ˏטԍڲ΂ªӮ؋ࠅіσϡçڈځƓރή

ٙ–~ˏЬh7̻ࠃςsهǴEςsªӮ݊ȝ͛ίEςsǙܹ׭EςsӻܹȎ

ǻ�Ř�~Ɏήٙ–~ςsˏݼΐԍچâיࠅࠄçځ¥Ҥ؈ϤϾԛރdڲ΂ࠅ

ʧޏ޿ɅƹɎٙ–~ԍJࠅۃіЃkȺځіȮٔڲݤ΂âÉڲ؈΂̇ܬÌ٬Γ

������������������������������������������������

��
� Id, at 23.�


��� Kwong-leung Tang, Rape Law Reform in Canada: The Success and Limits of Legislation, 42 
International Journal of Offender Therapy and Comparative Criminology 3, 258-270 (1998). 
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ϯԍfࠅˏװ¥Ĉϛڲ΂װ&ԍ¬ǢĒάࠅªʳǴˏƱЦYܩ〈ߎǎˏ±–ࠉ

ϘʰěςɎήďqٝʡڲ΂d٪х212F 

ϤН¼ХςϡʭׅܹܤďϤۜΎ܏̜ࠅڽՀϙڒԯÌߩ͞יܯࠅ٬ǎϾ

ӔھࠅǨԤYý�ŝ–؃טɱYЙ߻ԍރٳٮќF 

խrР 1992ʃ�ʰ 

ܹTƻ؋іσϡࠅƱҤǴˏٙϡʭɎήˏ±–ϙϛږٶWَ̋0Wԍ̮

ƻˏ±–ܹՐ~–ٙڲ؊έڂӱ͘߃ʼࠅ׏ςYo〉ԍo¥ڒƱЦ̫̮ٙࠅ̫

^ϛǳ&ԍ̮̫ࠅLYo〉MϢٙХԻEѺЋȯ׏FіȮ̿ɏޏɅƹࠅĒάϾ

ڲƱЦٙ–~ԍ̮̫ٙӮ¥ٝʡࠅ΂ڲϛٝʡ٪߃dǢʼܝ­~–oٙގ�

΂FיÚ֜ȲٲА̇٪�ӱ͘ڂέڲλԍДʛٙ�יࠅ–~ԍ0َ̮̫̋ڇٶ

  λLYo〉M213Fڲ»

խRН¼іdʰޥࠅҩӻσԍďіխ 265(3)Ѓɲϛ¬Կ٭ȯʡώEܜױE

Fƻ׏�Yo〉�ҩяϛѺЋԍȯࠅ〈ҞӮЛ4Xٙ–~ԍϝʴYςo؈Пڅ

1991ʃ R. v. Letendre RϾɞӝɎήR¾яϛ̗͒E۽ƻƼWԍٙ–~ԍλԻ

߃ҤYo〉ʼڒĒщࠅϾ�^ٙ–~ΐЅ̗͒]ZcɹϟLۨ˄֗ϩMࠅȯڒ

ӱٙ–~ѺЋיYДցԍ_ࠅٖܽږϓϛӫࠅטіލĒщڒݍҤϛσÄǴˏ̔

ՔԍLYߎ〉Mfٖ�װLkځf�Mࠃno means maybe214ࠄFܨ�ǴЛƹߨ

Ėڳ〈 1983ʃ¼іԍY۬ࠅƻjіɃ1WٚĒ֕ט՚ݍςŝތήʡȈࠅˌܟƱ

ЦގoځǣaʠLڛYɕςYo〉Mࠃno means noࠄԍ̫ڸѥ0ݼȄࠅَܯ]

ƻȥݼڛƔoLՖЍo〉M̋ςLэߺɕςYࠃsilence means noࠄMԍÇڸ
215F  

1991ʃ(̽ǨϘߩіڒލȯƻˏʡėׅԍLٙ–~ٙ؈ſ�Ǣd~ԍˏ֠

іխپڂďq؋ࠃގ΂͑ڲپڂMߥ 276Ѓࠄіěςܾ˼יҧΓԍޘࠅʃϘߩ

іލȳԿڍЃ±–ٙſԍޅՇЛיϛܾЛĔ˼զխ 7ЃEխ 11ЃיҧΓࠅƵϙ

ߏЦߥ֠ˏѻɑªӮ٪߃գλԻٖܽĈʼٷЃРԍڍࠅÖЃРMںLºٷΫݢ

 ΂ԍέq216Fڲ

1992ʃ(̽Ǩďіխ 273.1Ѓ٭ȯLo〉MԍՖЍȯࠅ׏�խ 273.2Ѓތ

ėӮ؃ࠅܖ̫»ڒڙЦі٭նХʛܯð̔ګԍՖЍo〉217F 

������������������������������������������������

�
� Id, at 264.�

��
� Id, at 266-268.�


��
� R. v. Letendre (1991) 5 C.R. (4th) 159 (B.C.S.C.).�


��� Kwong-leung Tang, supra note 211, at 268. 

��
� Lise Gotell, Rethinking Affirmative Consent in Canadian Sexual Assault Law: Neoliberal Sexual 

Subjects and Risky Woman, 41 Akron L. Rev. 865, 867 (2008).�

��� Id, at 868. 
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խr߁ (̽Ǩďіӝَ٭նࠃCanada Criminal Codeࠄ 

ʴ 1990ʃ�ۤݼࠅȄՖЍܹܤ¼Хďі؈іލĒщࠅΎ޹ˏ±–іʯܥࠅ

ҏԻգ͕ŜLՖЍo〉ДʛMҤգіДʛF 

ӝࠅ�(̽Ǩރήʡėˏyׅdԛރգіέ٭ࠅ޸ȯcϛλԻԍo〉ȟƻ

̖ղo〉ࠃonly yes means yesࠅ218ࠄ�Իȯo〉Г҃¥Ҥøڒȯo〉dέʛF

ࠄThe Criminal Code of Canadaࠃ1992ʃøďіúࠅȄݼʃܚbή޹ڽկգіڍ

^λΡ٭ȯˏӅׅ^Ɏή¾~〉ߎԍ٪хFƻڍգі^ࠅø�LSexual 

AssaultMŜ�LRapeMRڇdܷӮࠅ]®Ш&ªӮԍՐʍיČҤYoկ֍ׅ

pFø]ήխ 273.1Ѓ٭ȯګ̔ࠅLo〉Mµ̿ӻq~Ĉήȫòߎ؃ɎϤϾd

ˏَҤٖԿo〉219FڍЃrܯ[߁RЧԍ٭ȯӻq~do〉ɊٙڒҤYȟƻԍ

ˠʤࠅ¬ǹLɎڍˏَҤdo〉bςӱ�~�ҤٖܽMELӻq~〉ڳYѺ

ЋMELҞӮøЛȌיªٙ–~o〉ҤڍˏَҤMELޥo〉ܹ�ʰ̋ږٶ�

َҤٖӝĈɎήڍˏَҤԍYɎMࠅςҤ¬Կ޵Đ؊FLҧװ&o〉Mԍӆѕ

ۥ~–)�ދ�ЕԍգіfܨࠅࠄάҤLя̵֘M͙װYࠃҤLYo〉Mٮ̀

 ԍӆѕ220Fׅ׵_ـӆ」Ҥݔݙ~–ٙ

bǢɕَҤ~aٲWڙݰԛ»ٙ–~�Ҥo〉ԍ̫ܖέࠅ޸(̽Ǩďі{

ήխ 273.2ЃλΡ٭ȯތࠅėڍկА̇٪ڙݰ�d̫ࠅܖƻܨuӂȯˠʤXࠅ

َҤ~ԎYʳ�aٲWَڒڙҤ~ɲҤo〉ׅڍܖ̫יỲ̇գࠅ{ō޵Ҥϛ

Γ̫ܖFיЦ٭ȯƻ(̽ǨɃ1Ēщԍ݁Ӯˠʤέࠅ޸ϖĒщɎήݜݗEŝق

Ҿʧ޿E〉ڳYѺԍӻq~יҤˏَҤࠅА̇܈Ӕ̋ϛ〉ԍԙԘיࠉɕَҤ~

̀ɕø̔ڒԯԍˠَ͕ŜmӟЧߧԻڒo〉ȟƻࠅіލĒщٖԿƟ֌Ŝʳߨר

ԍừY۬ڒ�ҤɲҊ۬mӟԍԻڒЧދࠅߧ�ɎَҤ~aٲΒ〉А̇ڍӻԍ

 К221Fݺ

֡Wࠅٶי(̽Ǩďі^̿λtՓ LYղʳĖӻq~o〉Mԍӆѕࠈ

o&װҧ~ڂſࠄbࠃ0�ҤٖԿEَ̋ږٶ�~�Ǣd~ڂo〉ςӱſࠄaࠃ

〉ˏyEࠃcࠄo〉ςَҤ~ܹܤҞӮ»۝EЛ&؈ЛȌƼ�Eࠃdࠄſܤ~ڂ

̋ږٶܹܤ~ڂɲo〉ˏydſࠄeࠃ�Řࠅߎ〈ҤٖܽМׁˏydَ̋ڇٶܹ

َ0ٖԿҧ〉ֿ222َܯ׀FխRРٖλYςіԐ̾ϛ~ԍo〉ɡήҧЛo〉ࠅ

êČº؃ˏޛaɡήߩʍ¾~ˏіԐࠅխrEVРěςٖʦºںƼ�ɰӺEY

������������������������������������������������

��
� 
�	�at�869.�


��� Canada Criminal Code §273.1(1)ࠈLŒſߎ؃o〉ʴqօҳˏѥ0ࠃthe voluntary agreement of 
the complainant to engage in the sexual activity in questionࠄMF�


�
� Gotell, supra note 216, at 869.�



�� Gotell, supra note 216, at 869.�



� Canada Criminal Code § 273.1 (2).�
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oƼ�тʂԍo〉ࠅխƯРſَ̋ڇٶܹܤ~ڂҤλԻ̵ٖܽ֘ˏyԍ〉ˌࠅ

ДʛԍˠѕҤՖЍo〉Дʛ̔ߎ〈Yܾھȯ٭ϤЃࠅ〈WӻҩkςϢӑoݠٴ

7̻223F 

ďіխ 273.2ЃҤǉԽƻ(̽ǨіލԍjіɃ۶^ԻգoתȯДʛࠅԻڒ

m〉̀ʴóέ޸ԻࠅڒƻَҤέ޸ςٙ–~ɎˏَҤԍ˶ϟࠅƻ〉ߎέ޸ςٙ

ˏǴ؛ĝ͞ςʘգƻ؛ࠉڸȯʛƼٖܽɃίˏَҤԍEתФ؊̋ږٶܹܩ~–

YY̫ɕٙٮҤo〉ԍÊȯǉԽdWߺࠅԿԍm〉Ỵٙࠅڒ(̽ǨіʯYڒ

fܨՓƻځǣΡ9^ȟƻԍĚϬÊ224ڀF 

іЃ{٭նԻºo〉ԍۏ�ƻήԊَۤ̋ܯˏَҤԍ~Fӻϳ~̵֘ˏَ

ҤσࠅbR~ɕY޶®װɲܹ֠TԍqɃ̋ɎέяϛýڛYo〉ܨRqɃ«Ê

F˅ٲȯǂ٭ޑLo〉MỲǉήࠅϖٖԿލіߩӝƻȟƻo〉F(̽ǨϘڀ

ƱЦࠅіȮƅޏɅƹY޶®װR¾~ܹTϖ֠o〉؈ϳ~َܯˏَҤܨRqɃ

«ٖԿ�ÀXНo〉oܨRqɃܨࠅk〉ƂخỲªӮϳ~ԍˏhEˏ֠ߥ«

ٖλ�À؃0o〉225F 


���� ʃࠅ(̽ǨϘߩі"ލ	>�	8+*4+:#� RϾʡڟo〉ʼ߃ςƻȫò؃ӱX

¥Ĉ̖ùϛіʯWԍΓ&ࠅԻڒoLƱҤǜ&יӬԍٖԿM]޵o〉Fіڒލ

ҤӻȲٲӧǕӭӬR¾LӴˏϙ˦ܯRЧMԍmӟˠǕσࠅʼ߃ϛa0ՖЍԍ

ЧߧTԻڒo〉dȟƻࠅZʼ߃ɃޚWŜʳ_߉Wԍo〉ࠅYװÝ®ߨר۝ԍ

ỲɕڒҤςo〉


�F�

؄ήɎήL〉ߎMڒȯ2011ࠅ�ݒ ʃ(̽ǨWڂіލɕ R. v. Hutchinson

RϾ̿ࠅĈӻq~o〉ԊӬˏَҤԍñȺ̔7̻dնƶFڍϾ�qɃςRpӴ

țƱˊǴřČ̕ࠅΒ〉̐ԴºޝǰߣڕǴř̃ȝڒٙיȯА̇ˏ±–ׅFіލ

߃�Mߎ〈Lګς̔ࠅ–±ˏ0Зӑʳo〉ԊӬˏَҤА̇ߣҤٙſĈήПڒ

ƻަέڒԯԛoX¥̇ٹۖࠅYɎկԍˠѕֶࠅŝ–~ϛҤՖЍo〉޵}ࠅĈ

ήȫò227ߎ؃F 

������������������������������������������������


�
� ϥ¨ӗࠅoڄ ߀ࠅ�� �����F�



�� ϥ¨ӗࠅoڄ ߀ࠅ�� �����F 


�� Gotell, supra note 216, at 869.�


�
� ӖǹӓࠅďіǾ–ˏ؃aׅ¼іʰjіɃ۶d̈ࠅ٬ՀĿԊɞȢĎ���� ϡ߀ࠅ 
ࠅ����� ʃ �

ϚF�


�� oĝ߀ࠅڄ ��F�
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խV߁ Ƀ1ӝѕ 

խRР R. v. Ewanchuk 

խRԘ Ͼ¬qɃ228 

Steve EwanchukɼR¾ 17ЫԍǴȣĖ�ԍَܯٟۿ7ߵɬ¥֗ډ޸ࠅډ޸

ϩʰࠅEwanchukܨڡ݋¾ǴȣĖʰ޸ԍ̷ݼ[ࠅ^ۿȄRܭ_ԍَҤFיйН

ǴȣɎ Ewanchukԍ〉·ˏَҤڛLYMԍσÄݓ�ࠅϙÎX«ࠅ�йܹ֠R

вσݽdʰࠅEwanchukϙ〉·˕ʵˏَҤFӳڂ~ƻʏɅ^¥ࠅڛڲʭƻ̷ۿ

ñԍϡࠅݽǷ޵ɽ–ˊܨࠅɕςҤ�߷Ƿяϛ͕ŜܯRЧَ0«ކФˏَҤࠅ

¬ǹި̫̮ߨۺ�·ډ̋ݼ EwanchukFƻǷިݼdĝࠅEwanchukΌ�oǷ

�Ƿf�ʀīΌ´�ࠅè׌100̚ïےӮF 

ƻɅĒ^ࠅEwanchukܖՔࠅåճǴȣϘđɎ�ԍˏ͗ڛٵLYMࠅ�ƱҤ

�ԍֿࠅ׀]ZǷяϛܯRЧYɎܨА̇LߺԿo〉Ṁڲܖ¾ܨיࠅĨoࠅ

ZWڂσ{֣̾ҧׅݠΐFƻWڂіލɅӟ^ࠅJohn McClungǨіȮࠈڢچ

Lʼ̿߃Ĉࠅӳڂ~яϛq EwanchukɞԿ؃ɱԍۺČࠅkяϛƻܯð�ԍ̷

 it must be pointed out that the complainant did notࠃ٧ٜخћէɾƅ՜܂خσ̑ۿ

present herself to Ewanchuk or enter his trailer in a bonnet and crinolinesࠄMיࠅZ

َҤ~ԍَҤLӅׅՐʍە܄Ҹ݀س�ήďіԍ݁Ӯࠃless criminal than 

hormonalࠄMF 

ήЦϾࠅϘߩі؂޸ލԍƓߌςLaɅіȮςsӟٴɎˏ±ӅَҤԍo〉

�Řøރ�ή(̽Ǩіʯ^ȟƻNߺԿo〉Oԍ̫ܖԍ֗ڢςsХԻM229F 

խrԘ іچ؈ٴ٬ލϭ 

1999 ʃ(̽ǨϘߩі711 ލ Ēщ R.v. EwanchukʜӮΫ¼ԍЃΡ٭ȯࠅ

ƻڒȯo〉؈s͕ӮoLonly yes means yesMFіލ�(̽Ǩіʯ^яϛLߺ

ſٙࠅԍˠʤXٮˆ〈Ӕ̋ΒآƻĈήڟʡࠅܖM̫ࠄimplied consentࠃ〈oٮ

]Yװaʠڙ»ԍ̫ࠅܖZ٪хٙſʼ͕߃ӮLmӟЧߧMࠅіލƻڟϷqɃ

σʼח߃˳Ėٙſςsϛ͕ӮՖЍԍЧߧTԻգo〉FǹϯRέڛoYࠅƻֿ

ς̋ܪԍѧݽσࠅʘo〉dȟƻݢ̋〈oڒԻ»کϛѺЋԍ̣߃ĝʼٵ͗ˏ׀

ӻq~ԍюߺEДցԍ؊ФٖӝԎYʳڒҤϛӑʳo〉ࠅ{ōٙſYװƱŒſ

������������������������������������������������


�� R. v. Ewanchuk, 1 S.C.R. 330 (Can.) (1990).�


�� Id, at 17..�
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э̋ߺДՒófԍَҤɕڒҤo〉ȟƻ230Fή R. v. EwanchukRϾ^ࠅREr

Ʌіٴ٬ލɊٙ–~º̾ā޴EYqَҤ~ɞӝ–ˊԍ؊0ڒҤςߺԿo〉ࠅ

]ZʜӮٙ–~̃ȝEӬӭԍЬhE՜َٶ؈【גخ؊Ф«͙ڢøϛo〉Fˢ

WڂĖ(̽ǨϘߩіލԻգoԻȯo〉Г҃ࠅіڒލҤяϛ̔ګԍόԿo〉ȟ

ƻࠅo〉ʼ߃λԻٖԿࠅіލYý®ަέރµ͙ȯߺԿԍo〉ھࠅҭ~ˏ±–

߰ɑٙіٮݢލԍ231܏הٙגމF 

Zȯ׏ʡėˏyRׅࠅbςϢ֠o〉dˏَҤיࠅo〉ȟƻ؈sࠅě߃ӱ

ٙ–~ԍaٲգǏĒάdَ؛ࠅҤ~ϛ܈Ӕԍ」ʍ̋ԙԘڍڒڙיˏَҤɲ֠

ٙ–~o〉ࠅ�ùϛaٲdΒ〉ࠅěYʳڍ�aٲА̇٪ܖ̫ڙݰ�dF{ō

َҤ~ҧЛĔӮЧЧ͖ډԍέʛٙٵ͖ࠅ–~d〉ࠅߎÝƱٙ–~ԍº̾эߺ

  ȯøϛo〉232FڒיϐπỲڒߺ̋

ςΒࠅ(̽Ǩߩկі֠ލӱ R. v. EwanchukRϾࠅɊʡėˏyׅԍ߻ݢԻ

գҤŝ–~ԍo〉〉ࠅߎ�¢Ɵ֌ю̋ߺςϐπДցԍ؊ФࠅԎYА̇Ɏήˏ

َҤdo〉ڟׅڍࠅϷݢʻ܏qَҤ~̔ϛҤoʳĖo〉̔ҤdَҤFϘߩі

ŒھࠅА̇o〉FΓϯWװYݓϐπԍَҤ̋ߺэࠅԍ޸ςХ߃o〉ʼڟʡލ

ϤǴ~هݓήRՓo〉ӆ」ԍÊ̇י܏ࠅڀҤ߃ϛRuХ޸ԍރή̣کԍڲ΂

ˏςϺ΂ٙ–~ʻ^ςs˦٪ԊӬࠅ〈ďі^ԍYoיϛo〉ȟƻ233Fڛװ̖

َҤ«Ēάٙࠅ–~ԍَ̋ڇٶҤfٙװӻ¥̋ڒתYߠøʻӟӆ」ԍڲ΂�

яϛ͙ȯo〉ࠅkяϛߺԿo〉ܨưqࠅYo〉¥Ҥʻӟ٪֏ςϺ΂َ̋ڇٶ

Ҥ^ςsٖܽLo〉M«Ēά234F  

խrР R. v. JA 

խRԘ Ͼ¬qɃ235 

2007ʃ 5Ϛ 27ζٙࠅſ J.A.ƅ�ԍݹϡ�² K.D.ݼȄߎ؃َܯԍˏَ

ҤFƻˏَҤϡࠅݽK.D.o〉ھ J.A.͐�ǷªǷÎФƃy¥Ҥˏѥ0ԍRݒ

ČFK.D.ǬTԯٰǨֈVČיࠅݴǷ{ԯܼӻǷo〉ٙ͐�σfװϙԊӬܨՓ

ˠѕFҩיӻ K.D.μܟσࠅJ.A.֞ͅo K.D.]Ɏøَܯoø�ˏَҤFƻ¥ڲ

������������������������������������������������

��� Ӗǹӓࠅoڄ 

߀ࠅ� ��F�

��
� R. v. Ewanchuk, 1 S.C.R. 330 (Can.) (1990).�


�
� ȩԠ˲ࠅʴǴˏa׏ԍ߻ٲԟǾ–ˏ؃a—ýࠅߎ〈׬ܾڢƵգ؆ҠǨȥіʯȥލіʯȥԲ
՚̔ԹǞڢΡ߀ࠅ 107ʃࠅ141 12ϚF�

��
� Ӗǹӓࠅoڄ 

߀ࠅ� ��F�


��� Ӗǹӓࠅoڄ 

߀ࠅ� ��F�

��� R. v. J.A, [2011] S.C.R. 440 (Can.). 
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σࠅK.D.ڛYѺЋƻμܟσǷςsԯܼ̋o〉 J.A.ɎǷَܯԍˏَҤࠅ�ƻǷ

˕ʵ〉ڳʰࠅǷƅ J.A.ֿَܯ׀oߎ؃ԍˏѥ0F 

7Ϛ 11ζࠅK.D.qڵɁ̩ڛࠅڂ J.A.֞ͅoǷ]Ɏøَܯoø�ˏѥ0

יλFעåճʰ«Ƿ͵ưoࠅ〈ѥ0Ϣ֠ǷoڍיࠅࠄئސΐðÊ^ܼސήࠃ

ʰ J.A.ٙ͘�ƫݢԍΏ;ډࠅ·ªR¾~ǬTԯٰ�ɎøَܯˏΏ;�ŘܾY

֮ď�F 

ƻ¥ܹڲՐ^ࠅK.D.ǉήïțɎҵٯԍٯˠޭхיࠅɎ؃ɱςso〉ڍˏ

yѥ0ܕڛY٫YRٙࠅ–~ K.D.ήڈڵσ݂ܝޑUǫ J.A.�͐�Ƙƪԍέʛ

ªøޓðμࠅܟ]ƻøҧ〉ڳσ�Ê͟ئސðࠅK.D.ƻіʏ¥ڲσŏΎՔܨ]

 ςm〉ԍ236FݓέʛَܯέɎήЦՓަࠅUǫխRН͐μǷʰҤˏَҤ޵

խrԘ іچ؈ٴ٬ލϭ 

ϛȥڒטҤϤϾҧڢςWڂіݍލςϘߩіࠅލϘ֕ҳڢҨحݓ߻ƻL߄

ëo〉MWܨࠅЕԍҳڢˆӸó~dݹݽϡaٙ0ރµԍˏَҤέʛ237Fȥט

BenedetڒҤࠅϘߩіޥލҩڒҤҧ〉ڳӆ」XYfװҤo〉ࠅ�ǣΟ〉٬ԍڢ

Ėڳڒ~яϛࠅڢٺēʂկԍˏٮˆȫòיࠅʍĈԊٳ؃aԍ~¾ςʴݓ�ܝ

ˏ±–ςˏē9ԍӅׅࠅƻϤϾ^іލkяϛڢٺĖڧǹЦ״͐ߏțԍˏَҤ

ȟƻځfٙ͗ŝԍˏَҤkٺ�؅ήяϛ͖ࠅdX֚׳ςƻ—ʏώ&ԍݓɽܩ

RȯӵࠅތӴˏĔӮҧY̫fװԍҧ〉ڳӆ」ɎǴˏҤˏَҤøɃςɎӴˏް

Лԍʡ9ࠅǴˏo〉ƻҧ〉ڳӆ」ẊҤӴˏԍˏӘҾʟ9ǴˏƼ̀ࠅ�ɡή

ˏēYʂկԍɞӝ238F  

ʴϤϾf�ԊӝƻùϛݹϡٯȾރµԍĝ͞Xࠅō´ςLՖЍo〉Mkϛ

Y۬dهF(̽Ǩɲʕގȑñʡėˏy¬Ǣ٭ȯǣʃࠅ�Ƀ1WіȮƻهӟЦ

Ҥڒɕࠅ^µރϡ՘ȯ�²ԍݹ�ϙƱr~ùϛȑȊ̋ςࠅȑñʡėˏyσߏ

ϛŜʳ̾׀ˏԍˏރµEˏѥ0ԍo〉͗ࠅŝ߄ëo〉ԍȟƻ239F 

Ϙ֕ࠅϤϾćߒĈɎήՖЍo〉ԍࠅˌܟ˂ŏՖЍo〉ʤ̇ԍĝ͞ƻήˏ

ώ&ԍTގ�ŘˏēʂկԍՖЍ٪�Xࠅσ׬�χXԍǴˏςsɲϛȫò͏͘

 �ʭȟӾFࠅȯXڒƻϤϾԍqɃࠅ&װԍ؃aۺ؃

������������������������������������������������

��
� R. v. J.A, [2011] S.C.R. 440 (Can.). 


��
� Janine Benedet, Marital Rape, Polygamy and Prostitution: Trading Sex Equality for Agency and 
Choice?, Rev. Const. Stud.161, 174 (2013).�


��
� �ࠅˢȩع'4+��+4/4+*+:� Θ͍ٿ؆Ҍڮɋࠅ܋ˏ±іʯΎ޹¥ҤՀϙ݆ڽԍٵȔࠈYo〉Eʡ

ė؈YʂկࠅȒԲֶٔࠅխ ��� ϡ߀ࠅ 
ࠅ����� ʃ ��Ϛ � ζF 

��� Gotell, supra note 216, at 373.�
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խƯյ Ӣú 

· ӢúďіúɊˏӅׅ٭նήխöզࠅӅׅߏǂfЎČҤLˏyࠃsexual 

intercourseࠄM؈Lø�ˏَҤࠃother sexual actࠄMFխ 1ЃλΡעλL�¢

Mڢ[yԛ͞ˏ؈fˏݢZӅׅԍƫࠅy̋ø�ˏَҤˏَܯ~ԍߎY؃؈~

̀ٙĒهʡėˏyׅ؄ɑ 2ʃƅϘݹ 6ʃdϛϡʲďࠅ]ήoЃխ Ϻ΂Ӆ߁2

ׅˠѕڒҤࠅ܈܄َׅڍěĒهʡėˏyׅðӎϘǣ 4ʃࠅխ ݢƫَׅ؛߁3

ě̀Ēهƫݢʡėˏyׅ؄ɑ 5ʃϘݹ 10ʃԍϛϡʲďיࠅƻچ�Ӆׅςsƫ

ςsϛǣ¾~÷oט̋ࠅԍَҤױԍώ&̋Ȍۜˏݢùϛƫ˳חӂḕࠅσݢ

Ƀί̋�ø�έʛŖ؈oنʭט̋ࠅӅׅטςsח˳oܹՐ̋ŝ–~ԍʃ߿ς

s�X̋ࠅςsٖӝĈӂēԍб̋ݛбࠉݛήխ 2Ѓě٭ȯL�¢؈Ϣߎ؃Ŗ

(ԍ~Rَۤܯխ 1Ѓَ̔ܝҤ�ǢԍˏَҤԍ~Mࠅƾ̀Ʊˏ±ӅٙיĒه

Ϙݹ 2ʃԍϛϡʲďࠅ]ήoЃխ هě̀ĒࠅԍݢҤςƫڒӅׅٙ؛ȯ٭߁2

ƫ؄–±ˏݢɑ 6¾ϚϘݹ 6ʃdϛϡʲďיࠅƻچ�Ӆׅςsƫݢσࠅoխ

1Ѓխ նF]ήխ٭d߁3 4ЃɎïէԍіȯʡėˏyׅEխ 5ЃɎïէԍˏ

ĞĜׅEխ 6ЃɎïէԍˏنʭϘEխ 7Ѓ؈ԚօٍٯDٯɡEéʞȃȀdˏ

َҤׅ240F 

ø^ࠅɕچ�Lςsߎ؃Mࠅխ 1Ѓ٭ȯ̀ӂēח˳ςs0َ̋ږٶܹܩ

̋ø�έʛٖܽoࠅٖܽߎ؃]Đ؊ĈLYٮٙװҤߎ؃Mdߏǂن�7̻ࠅ

ʭEø�ώ&َҤ̋ӅَׅҤԍȌࠅױɎ�~ԍۤڂۤ̋ڂԍȌ̋ࠅױq�~

ӶX。〉ٹ˛ԍȌױԍ֗ϯَࠉҤ~YӻƼĔӮڍ~ӱή〉ڳƝǬEԦԡEƫ

ήهיԾ̋ø�ŒƱޛÛ–EրՄۺ~Ҿ¥ӮEԁԂEق�E^к̋ø̄˒ݢ

ӂēײʟԍǕƼَࠉҤ~ϛܹܩ&װƫنݢʭهή®۝َҤ~Ƽ�ԍ~F]ή

խ 1aЃ٭ȯӅխ 1ЃdׅԍَҤ~LƫݢӽˆMϛߎ؃޵~�ރŖ؈ԍqɃࠅ

̀ٙĒܹǬϢʳo〉ˏyׅࠅϛϡʲďϘߩ 4ʃࠅήoЃխ նǹϯLƻ٭߁2

�MFխۏěỴ΁ࠅݢՓˠѕXӅׅYǪƫܨ 3Ѓ�Ӆխ 2ЃׅࠅøА̇٪

խ؈ࠅqӱۏEîَׅ؈� 1aЃԛoF 

ʴWރܝήLߎ؃Mԍ٭նࠅf٬Ӣú͕̔ŜdՖЍo〉ÝƻَҤ~Lƫ

ݢҤ~Lƫَ؛�ZࠅׇهƻLRؐӽˆMˠѕXěYࠅׇهӽˆMXȄϛݢ

ӽˆMŝ–~ԍ〉ߎ�ӅׅYǪƫࠅݢěỴ΁ۏ�F 

������������������������������������������������

��� #=+*+4 Penal Code. Brottsbalk (1962:700) 6 kap. Om sexualbrott.ڷ؝һŖࠈ٬
https://www.ilo.org/dyn/natlex/natlex4.detail?p_isn=53916Ϙʰٱݿζ2020ࠈʃ 8Ϛ 10ζF 
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խtյ Ƶֹ֖ޚ  

ƻƵࠅ^ֹ֖ޚƵޚďqіʏ؈ТѤ~ЛіލƾϖɎήʡėˏyׅ^ʡ

ėE〉ߎկ٪�ϛ̔޹ڽF 

խR߁ Ƶޚďqіʏ 

1998ʃԗȩܽƵޚďqіʏɅӟd AkayesuRϾࠅµҤƵޚі߈ǆđНȯ

ܯ~–ҤʡėˏyׅbήَҤ~ƻʡėˠѕXɎٙڒލӻσіࠅʡėˏyׅ׏

َˏ±َҤσ̇գ241FʡَܜҤY̸�Ш&dªӮҤࠅތ؊ąȌױE˚ƩE/

q͘ճկˠѕ܁ǹƻШٞٓ՝EՓγ¬יࠅϟE–ˊԍԖՅԎɡd֘̇ܬ̋֐

XfװϤۜWōА̇ʡܜԍˠӆFיʰή FurundzijaRϾӻ^ࠅӻσFΪ̳ǫ

ďqіʏڒҤˏ±ׅµƻʡėˠǕXɎ~̔ҤdùϛˏϤۜԍӬӟ±–̀ࠅή

Ɏٙ–~̋խV~ίَʡėǜܜEШ&̋ȌױªӮШ&יҤˏَҤσ̇գʡė

ˏyׅ242FޥóϾd߻ݢƻή�ˏ±–َҤ¥ҤՓγ҆֘d̕вࠅʡėˏyׅ

̇ҤY~ܼׅࠅʡ܁ڟqШٞXʡܜˠӆdА̇ࠅó¾Ͼ�Ɏήʡėˏyׅԍ

ȯܚ׏eԛoࠅіލƻ Prosecutor v. Anto FurundžijaRϾλԻٖԿࠅƻƵޚі

XɎήʡėˏyԍՅФ7ࠅu̔ϛـӱٙܗ¯̋�ۑ–~ɌƫdʡܜEШ&Ȍ

ԍͦ–M�ŘڻԍςLɎpڟʡࠅ–±ˏʻɌƫԍۺ~¾ϛͦήיࠅկέʛױ

ɎήLǬTۇґMԍƫϻЙ243ٮF  

2001ʃࠅή Prosecutor v. Kunarac, Kovac and VukovicRϾ^іʏڒҤ

FurundzijaRϾɎήʡėˏyԍڒȯࠅϛˆӸø�؅ªٙ–~Yo〉َܯˏَҤ

ԍƱ֏ࠅỲÝތήɎήŝ–~̋խV~ί(ʡܜEШ&̋Ȍױկ٪�Fς�

ĝFΪ̳ǫďііʏЙٮТѤlƵԍіʯ٭ȯڒࠅҤƻʡėˏyׅ^øǉϤŒ

ěƻήӻٙ–~]޵Ԡԍ̋ߎ؃o〉σ̔ҤdˏَҤ̋ߎ؃޵¢�ࠅϢܹ֠o

〉ԍˏَҤō±–ˏ؃a͗̀ŝׇهFיLo〉Mʼ߃Ĉήٙ–~d؃ӱ〉

ˁڒڍࠅȯ̀�ԛރȲٲˠʤҤ֡mĒάࠅӻσƵޚďqіʏ]Ỵڒaٲ

LܹǬM244F 

������������������������������������������������

��
� The Prosecutor v. Jean-Paul Akayesu (1998), Trial Judgment, at 688.�


�
�Wolfgang Schomburg & Ines Peterson, Genuine Consent to Sexual Violence under International 
Criminal Law, 101 Am. J. Int'l L. 121, 246 (2007).�

��� ԗٶӜࠅoڄ ߀ࠅ�� ��F 

��� Prosecutor v. Kunarac, Kovac and Vukovic (2001), Trial Judgment, at 438.�
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խr߁ ТѤ~Ліލ 

խRР M.C. v. Bulgarin245 

ϤϾ�dqɃࠅóНʡėˏyqࠅ�խRНҤɲҊ 14Ыdӳڂ~M.C.؈

PEAEV.AV~RoĝʬݗtࠅƻۿݼưՐσࠅV~؃ܧɊӳڂ~M.C.؄܅Ì

ãصтцҁѝࠅӳڂ~M.C.ϢTҁѝӶƻۿWࠅPӐۿܛ؃̬WࠅqM.C.͞ڸ

̇ҤϜřࠅZݼȄٯżǷࠅƻM.C.YɎʰɊøʎЉΐʂ̨ࠅ�øަ̕ǜėࠅ

M.C.ƱЍʍ˒̄יҧ&̗͒Y̫̋ǨdࠅPʡėˏyȫӷFխrНěςƻۿñ

q�֗ϩʰࠅƯ~ĝʬ V.Aԍࠅ—̌ٯPިۿݼT AӶXࠅM.C.ڒҤ Aςøo

ȥԍƉƉ̀ࠅϙºںǷࠅΒޜיd؈ V.Aܯð̓ࠅݽV.AިTʰ AɊǷǜÁƻ

ʉҤʡėˏyF 

ήϾ�ԊӬӻσࠅº(Ĕvďіխ 151Ѓխ ϢҊ؈ࠅȯ٭߁1 14Ы�Xd

~ҤˏyَҤҤіȯʡėˏyFխ ɲҊ؈ȯ٭߁2 14Ы�YӟٴԊӬq�dϤ

ҤˏyَҤ{oFoіխט׏〈؈ۜ 152ЃխrР٭ȯࠅʡėˏyςٙ–~ς

sƱШ&̋ȌܜٙיױҤˏyF 

ӳڂ~ƻº(ĔvϤƵϢʳĖЙɁȮdۤ͞ࠅڂĈýڸ{ԎٙߠưࠅΒי

J~ЛõֈKխ 3Ѓƅխ 8ЃqТѤ~Лі͞ލĈӳ246ڂF 

խrР іٴ٬ލ 

ϙƈƵʳޜøΡ9EՀϙӆ」EÚ֜կɟ޸ɎήɎʡėˏyϾ�͞­ºں

d1׏έʛÍʢˏԍࠅݤח�ʼ߃ƻõֈ٭ȯնƶdñÍ̇ڍיࠅЃРdڊ

ࠅڽĖϙƈƵӆ」ԍΎݤח߃ʼލіࠅЗėںԍº٪ߛǉήøҤТѤ~Лࠅݠ

�ŘºںГ҃ԍԊɞFΒТѤ~Лі̿ލĈࠈLϙƈƵʼ߃ɊJ~ЛõֈKխ

3Ѓƅխ 8Ѓ̔٭ȯԍՖЍٮ1׏Ҥ٪хɎ�¢Ϣ֠o〉ԍˏَҤׇَ̂ܯƅ

ϛΓۤ7̻ࠅڂƻŝ–טяϛ̫̮ߨۺԍˠѕXFM247F 

ªӮW]яϛڇƻȞࠅĈº(ĔvԍіʯЃΡ̿ލТѤ~ЛіࠅƻϤϾי

ǪǨԍӡԀࠅƓߌςƻøɃ݁ޚӮWĈӝɰӺFʴϤϾfԯࠅǉήТѤЬhԊ

ɞ؈lƵΡ9ˠ4ࠅգіݤחɊʡėˏyׅda٪А̇٪ٸڀ�ҤܾY〉ߎԍ

������������������������������������������������

���M.C. v. Bulgaria, ECHR 651, para. 166 (2003).�

��� European Convention on Human RightsࠃECHRࠄArticle3: "No one shall be subjected to torture or 
to inhuman or degrading treatment or punishment. "; Article 8 1.:"Everyone has the right to respect for 
his private and family life, his home and his correspondence"; Article13:"Everyone whose rights and 
freedoms as set forth in this Convention are violated shall have an effective remedy before a national 
authority notwithstanding that the violation has been committed by persons acting in an official 
capacity."�

���M.C. v. Bulgaria, ECHR 651, para. 166 (2003). ԗٶӜࠅoڄ ߀ࠅ�� ��F�
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٪�FҩࠅיɃ1WŏƟ�Ш&ªӮ؈s̋ϛҧ̮̫̗͒ԃ۱կˠʤ¥Ҥڲ

΂ڒ»ࠅȯʡėˏyׅdڍӻ؈sࠅªʡėˏyƻɃۜڒȯWࠅÝʘգƻШ&

ϛҧªӮݢخיήʡ؅&٪хࠅƱܾיY~Лõֈԍº٭ںȯ248F 

խöյ ɐ֗ 

ˏӅׅ٭նϓݢخήڍկˏӅׅ^Ш&ʡώªӮԍʡʍǣɂߎ〈~¾ࠅƻ

Ьhԍєׁࠅ^޹fٮݢFϓǣσÄࠅYיʡڟƻϾ�^ٙࠅ–~ԍ〉ߎςY

ςŝĖܾY̋ˆ̀ࠅٮςƻήςs̮̫ԍڲ΂ࠅ�ӻq~ԍٖӝEǢٲԴԷԍ

ٕϝEŝĖˏ±ߞיWˠ֨қ0ԍХɽỲ؛�ࠅƻ̨bRՓLӝَӅMЎ

˅Fҩיσ؄�ζࠅƱҤW͠ԍ¾~〉ٙࠅڳ–~ԍ〉ܥߎҏ̇ҤˏӅׅԍҨ

ϛԍࠅׅ̇װdَҤԎfߎ〈~¾o̔ϛܾYڒȯŏY٭ϛ̔ޥ�ƻіʯࠅ߻

ªӮʡė̕вĒά̋͝ט̋ࠅߎ〈ܝςmײѬߎ〈~¾ގԍ٭ȯࠅưЭ�lՓ

ʡ̕ܜв٭նˏ±َҤF 

ַ֗WܝlƵգі؈ĒщfԯࠅlƵ֠ӱܥЧʘգĈՖЍo〉ԍГ҃̔ࠅ

ϛďіú^ԍԎȯ׏oٖܽДǂࠅ{ōLo〉Mς̿ϳ~َ̋ږٶܹܩҤÚܽ

ԍՖЍo〉FЦȯ׏dӟӱƻήח˳Ėʘգaߎ〈ٲԍƲީࠅ�Ř5߼ˏ˶ԍ

ǁӔyѧƅ؈�~yѧσɌٹڍݢ˛ԍࠅˏ٪ݢo〉ٙȯ׏ҤRՓَҤיࠅY

ςRՓʻӟӆ」FϺ΂ȯࠅ׏ȦYޭ٪λԻԍ_߉o〉ࠅ�ԻɃޭ٪ϳՓܹܩ

Zߎ؃~–ςĈήԛ»o〉ςٙ߃ʼܖ̫יࠉ0ٖܽՖЍo〉ԍόԿَ̋ږٶ

ՖЍƼَ̋ږٶ�ҤٖܽĈ«ԍFڒҤѬЍ̋ςяϛYɎɕςo〉ࠅςіʯݰ

[ࠅࠄmistake of factࠃڙݰԍqɃܖҤА̫̇̇װYςࠅࠄmistake of lawࠃ ڙ

Zяϛ̔ګL߄ëo〉Mࠅo〉ς�ˏَҤԊӬσ¥ҤĒάσٙࠅ߻–~ҧі

ǥ͵ưoװ߃ʼ~–ٙࠅӆ」σԍˏَҤڳ〈ëo〉ϙԊӬƻøԦԡ^̋ҧ߄

«ԛڗԠګԍӆ」249FɎή̔ڳ〈ƻˏَҤԍΞ¾ܹՐ^º̾ϛ߃Zʼࠅ〈

٪〈sȯˏ±–^ԍΒࠅo〉ȟƻࠄMistaken Beliefࠃ«ڙ؈ࠄHonest Beliefࠃ

֏{ōɎYo〉ԍڒԯࠅ«¥ҤLԠڗԛ»M̋ςLڙ»Mԍࠅ250ںܖЦǢࠅ

ٙſʼ֛�߃pø̫ܖRՓLӝɃԍрƶMיࠅЙɁȮʼڲ߃λ̫ܖẎգ

251F؄ήɎ̫ܖԍތėࠅo〉^ԍ»˅Yװʘգƻݔݙӆ」Eϛ〉ҧ܈̋ٮӔ

dWٙ؛ࠅſL]Ϣƻӻσø̔ԯԍˠǕ^͕Ŝڱ』ԍЧࠅߧ�Իȯ͘ڂ~ς

o〉ԍMࠅě̫ܖẎգ252F 

������������������������������������������������

��� ԗٶӜࠅoڄ ߀ࠅ�� ��F�

��� R. v. J.A., 2 S.C.R. 440 (2011).�

��
� Pappajohn v. The Queen, 2 S.C.R. 120 (1980).�


��� R. v. Osolin, 4 S.C.R. 595 (1993).�

�
� Sansregret v. The Queen, 1 S.C.R. 570 (1985).�
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]ƻĒщ^ԻգڅПXԍҧΓo〉ࠅɎήَҤdϤۜƅƇۜԍڅПࠅ¬ǹ

aʠˏ͗ٵςݟԆَҤԍRݒČ׆ࠅɎέήƫߨۺݢÛ–dخߒŌޝԍڅП

Ԃк҇》ࠃîӿׁfԂкߏ~˞׊؄ήَҤ~Ϣͣޯࠉ253ࠄǰޝǹԴǝºࠃ

HIV+ ؛ࠅࠄϛLԠɃԍÚϴfװˏMࠅěϢ؃ޯܤװɱهή HIV+ ӆ」fװ

ԛӻήsȯo〉ԍڅПٙ޵ގࠅſԍԂкݤҧіٙЙѽĈ«ࠅZϛªӮºޝ

ǰٙט̋ࠅ–~fװkɲ֠ς¾ HIV+̖ࠅϛfװYА̇ʡėˏyׅ254F 

ʴW׌ܝƵ֋ֈɪEةԑ߆ɪEȌΪʑܐɪE(̽ǨEӢúɕLՖЍo

〉Mԍգіٲdࠅa٪µ�Č֍ׇهĿČׅݢEގࠅׅ܈ƻӅׅߏǂEӮڇE

٭ԎλΡ[ࠅն٭ԍˏӅׅߎ〈؃aݤח٪Ǩ؅W�ς�aࠅČɰӺݒďԍݤ

ȯ¢ګLo〉Mࠅ�ŘĐ؊¢ګLYo〉MdߏǂFˢՖЍo〉ԍգіςs֕

֗ʡėˏyׅɎº؃ˏںaY۬ԍׁࠅޓ{̋ςǖ(oΫԍҳࠅڸ�Ř͕Цգ

іԍ΀¥Ƀ1WøĔʚࠅԎҤϤΡ͗X«̔٪ڢٺԍ߻ݢF 

������������������������������������������������

��� R. v. Hutchinson, 1 S.C.R. 346 (2014).�

��� R. v. Mabior, 2 S.C.R. 584 (2012).�
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խƯզ ՖЍo〉ДʛƻˏӅׅ٭նWdȯ͞؈׏Ç 

ǹĝ̔ࠅܝƻˏ±–іΎܦ޹ʱWࠅMunro ĿČҤL�〉ߎҤǉԽMƅ

L�ʡܜҤǉԽMóՓΎܦ޹ʱ«ӟࠅٴϛރʡėˏyȯ׏ԍƵޚ~Лі٭ն

ҤǉԽMdՖЍo〉Дߎ〈�ҤǉԽMҤŜʱFXɕLߎ〈�ςLࠅٴ٬؈

ʛࠅø͞ÇdñѰ؈ȯࠅ׏Ɏή〉ߎdȯ؈�λΡ9ࠅǹ¢ڒȯ〉ࠅߎ�ŘɎ

ήø�գіДʛd̠ĒҤ͖ٺF 

խRյ ͞ÇՖЍo〉Дʛdӟӱ 

խR߁ ՖЍo〉dñѰ 

LOnly yes means yesڛNςO̖ςNςOMګ̔ࠅՖЍo〉ō޵m〉ˏَ

ҤōҤʡėˏyࠅa0έc٪яϛŜʳɎέԍo〉ɕ̇գӅׅࠅЦՓգіДʛ

ʡڟˏَҤŖט؈Lʼٖܽ߃Ŗߎ〈؈MَࠅҤ~؈Ɏέˏydĝࠅǹϯяϛ

ŜʳԛɎ~λԻ̋ڇٶ�ՖЍَ0ٖܽŖ؈ˏَҤԍ〉יࠅߎcςюݐࠅߺ߷

َҤ~ԍˏَҤɕА̇ˏ±–FʡڟɌ݊ࠅ~�ݢîßÂʻ」255F׌Ƶ֋Қ٩

ɪԍ M.T.SRϾϘëރќLԻȯo〉dГ҃M256F  

ƵñaʠЦRգіДʛdȥ͞טĈࠅƻՖЍo〉ԍЎ˅XࠅՖЍo〉YR

ȯÝʳَܯ〈ߎٖܽٶږ�ˏَҤࠅøڒҤࠅՖЍo〉Y�ٖRȯ٪ڛ_ݼ

》ǹưżE¬ࠃҤَߨֈԍَҤ~ϛՖЍԍù݋ǹϯŝࠅǯֈٷςպ̋ࠅڌ

ͶEa0ϗɎέٕ׵ϝ)ࠅkf�ղςo〉FՖЍo〉Дʛ͑ΨԍøɃςL͙ά

o〉Mࠅ〉ōӮŝ݋ֈטԍٕࠃخǷ՜ʳࠄܒ߷ܨEَҤࠃǷ۰̈〈ߎƟӐƛ

LǷς̈ǴϜřMELǷdĝ۰̈Wܹࠃς¾~ˠѕ̋ࠅࠄ—̈»EǷհ̀ݗ

ʉoMࠄɕ͙άŝ݋ֈ~o〉ˏy257FǹoaʠLՖЍo〉ДʛMԍǴˏa׏

ÀYϙ̈ࠅֈ݋ˏݠٴ»ءƛ〈ߎYߎ�԰ҺJTea ConsentK258ӮƓɎέטڢ

ƻɎέȏ̵ƛءσܹʍ̋ࠅڼٴςԶܱɎέƛࠅŗ̋טɎέȲсԍء�¦گگ

WϿʰŗYƛoσ̭̀�ɌࠅݢoЕԍࠅחˌ»܋ݏԻަڒέݓϛ〉ߎdʰý

  ҤFَˏَܯ

������������������������������������������������

��� ϥ¨ӗࠅoڄ ߀ࠅ�� ��F�

��
� 609 A.2d 1266, 1280 (N.J. 1992).�


��
� ϥ¨ӗࠅoڄ ߀ࠅ�� ��F�


��� Ƶԍ Blue Seat Studio ƻ׌ 2015ʃ١¥oRݒɐ԰ҺLTea ConsentMࠅ�LڈƓ٪Y٪ƛ
 ࠈƽ֥חŖࠅ〈λՖЍoڛ»�qˠܨMء
https://www.youtube.com/watch?v=oQbei5JGiT8&list=PL4iM7lUkCr2jiqR193aVh18mURoiLDG9b
&index=2&t=57sࠅϘʰٱݿζࠈ
�
� ʃ � Ϛ ��ζF�
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؊R¬ڛλoЕߎ〈ݢخԍՖЍo〉ܾ؈Y〉ߎrטДʛdɰӺࠈL®ز

ٙ؈יҤ~{ҧʡėَҤَיࠅҧY̫{ҧdƬԍỲ~–c٬ٙࠅ^ʧҺڲ

–~ҤˏyF259MήЦˠʤࠅЦRٓ՝ˠǕǹɕܾY〉ߎДʛࠅƱٙ–~ҧY

̫{ҧdƬԍỲࠅҧіڲλø〉ߎϛܾ̔Yࠅϓܻڢǹ͕ʡė̕вДʛࠅě

َҤ~]ҧʡėَҤ{ҧǾ–ˏ؃aࠅҩǹ͕ՖЍo〉ДʛࠅЦϾ¬ěϙ̇գ

ʡėˏyׅٙضࠅ–~ϛҧYَ̫̋Ҥ~ϛҧʡėَҤԎיࠅڢ̔޵µٙ–~

]ҧՖЍdo〉ڍˏَҤࠅ{ҧʳٖʦøo〉dَҤࠅς�ϤϾ¬َҤ~±–

ٙ–~dˏ؃aЛࠅА̇ʡėˏyׅF 

խr߁ Ǵˏa׏іȥdʧ޿ 

Ǵˏa׏іȥҤǴЛܷ0խrљԍӭҾࠅʴ 1970ʃ�ǴЛܷ0Ƥډƻіʯ

^ɍхȯ�σݼȄՖЍ ܬΎڽԍܦʱ260F1970ʃ�ʂկσϡԍǴˏa׏іȥ

ӱ؃ӱa׏Ǵˏa׏Ҥa&ȥѦF1980ʃ�ɰӺσ�ěςӱǉܯǴˏa׏ƅΡ

9Ǵˏaܯ׏ðoіʯࠅܝڢʡڟҳŜЛĔ261F1981ʃࠅǴˏa׏іȥ

Eȟ׏іȥŝĖ؃ӱa׏Хʛٙ͞Ĉ262FǴˏaڇRࠄFeminist Jurisprudenceࠃ

ƻa׏Eߞíˌa׏EՀϙa׏ƅʰӝ�a׏կǣèʧࠅ޿ΒǴˏa׏іȥԍ

  ѧѦ263Fڧԍ׏ѧѦkf�Ɏ̀ĖǴˏaڧ

̈Ƶ؃пƵ 80ʃ�^ϡ�ʰࠅǴˏaݼט׏Ȅ؅&ή�ðіʯԍ¼Хࠅ֎

֎͞Ĉ؃ɱԍ¼ХһϤ̋טіϾF90ʃ�^ϡ�ʰࠅǴˏa׏Ƀ۶יܯʧ޿؆

ҠіȥΘȥ؈Բ՚ԍñѰࠅ]ZݼƔރή¢ګіʯdΫԍܚࠅڳڒr?tʃ

գ׏ǴˏaࠅԍіϾރēԛˏ؈ǣځܹܩލԍգіَ0¶ªգі׏Ǵˏaࠅ»

іَ0bR¾֗ޣǴˏ֠ࠅߥԊӝіʯ٭ȯˆٮǴˏ֠ߥdܹՐـࠅӱЦܹՐ

ԍ҄יܯࠅڢٺ؈ܩaʠіʯЎ˅ԍʤ̇؈ñѰɼϛҵЛˌ˦ـ[ࠅЦ͞Ĉ¼

іaʠ264F 

������������������������������������������������

��
� 2018ʃ٩ӛҼԊӬdLӋ׎ϾࠃWolf PackࠄMࠅ

https://edition.cnn.com/2018/12/05/europe/spain-wolfpack-conviction-scli-intl/index.htmlࠅϘʰٱݿ
ζ2020ࠈʃ 8Ϛ 10ζF 

��
� խࠅƵȒǴhԲ՚^�ܚࠅR¾đЧԍ�֔ࠈɃ۶؈ڢіȥԍӟ׏Ǵˏaࠅρǹޑ 6ϡ߀ࠅ 

1998ʃࠅ216 8ϚF�

���Martha Chamallas, Past as Prologue: Old and New Feminisms, 17 MICH. J. GENDER & L. 157, 
157 (2010).�

�
� Ǵˏa׏іȥܨRpࠅڇςƻ 1981 ʃ Ann Scales ԊٖopҤH݌qǴˏa׏іȥI 
HToward a Feminist JurisprudenceIԍRշΡզσ̖ХʛĈӝFޑρǹࠅoڄ �216F ߀ࠅ258

��
� ڄoࠅρǹޑ  216F ߀ࠅ258


��� ӖϏ`ࠅʴіՀϙԍڢ߻ٲǴˏa׏գіَ0�Ǵˏa׏іȥƻgҠԍɃ۶Řøіʯǣèa

խࠅϫvіʯȥǎࠅۆ޸ԍ׏ 19Mխ 1ϡ߀ࠅ 2007ʃࠅ54-56 7ϚF 
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ǨǣΟǴˏa׏іȥڒטڢҤࠅˏēʂկYװկoήԛoיࠅς٪х̣ڒ

ƅ݁̀ˏēӝɃࠅ¬ǹӬ׫ĨװƅȒǴԛɎήӴ~ԍ֠ҝ)4265FǴˏa׏ԍ

ǣځԍՀϙϤۜɎіʯƅіʯնƶñԍڳԯWԍYõХƅԯڒɎήܝΗڢڳڒ

ƓߌɔҤࠅ266٪ݢӷեɅĒŜщήڇڲFoσח˳oٶڲYõƅ׏ݠȥԍY

õࠅӻ~ÀӱήĚϬJٙיۃ~ÀڒҤYf»σࠅɕϙԊӬڲ٬Yõ267F 

^׏ӱɰӺԍǴˏaࠅ޿іȥԍʧ׏LՖЍo〉ДʛMōςŝĖǴˏaי

�ǉܯǴˏaࠃ׏Radical FeminismࠄҤaԍ͞ÇFǉܯǴˏa׏ӟڢ—

MacKinnonࠅøȷėӟڒڢҤLˏMςǴ~ٙǜܜEӴ~ͻϛЛ&ԍϹʻރ

&ς֣̾Л}ࠅʡėˏyςӴǴЛ&ɰӺԍٖӝࠅƻӺˏ̆ްЛԍЗėXࠅݱ

ԍɬùFӮ Susan BrownmillerԍࠈڛڌLʡėˏyҧ޵ςϛ〉ڳԍ˒ƩܹՐࠅ

̔ϛӴ~ܨܹܩݓՓȌױª̔ϛȒǴهή˒̄ӆ」FM 268ƱЦࠅϺ΂ǉܯԍǴ

ˏaט׏ԍࠅ߻ٲʡėˏyςΞ¾ˏēˏʴɡėʍԍRݒČࠅ]Z؈ø�lՓ

ʤʛԍώ&±–ȒǴَҤࠃʴّߤ߉ΉĖؓˠ١Ƈࠄ]ȟ269F�ÀڒҤˏʡܜ

ςˏēؓٳφܸȟƻƅٙ͗ŝԍέ޸FMacKinnonڒҤƻÚ֜ԍˏēࠅ^ؓٳ

ӴˏˏَҤߨӝo±ӸטԍࠅؓٳǴˏˏَҤߨӝoŝ–טԍࠅؓٳϳՓՐʍ

ԍШ&ٙѩҎ9Ҥf�͗ŝԍ270F 

ȥט Elizabeth SchneiderڒҤࠅǴˏa̵ܹ֘ڍ̀׏ήչƟԍΗݠٴ»ܝǴ

ˏӬѥԍԠХࠅˏ٢ާōªܨuΗܝfװʮέ´ࠈL̈Àʼڀ߃іӟٴȒǴٙ

ǜܜԍՀϙӧǕࠅȦǑܬoȒǴԍ݇ͽ]ތėoȒǴԍ̮̫&יࠅZ̀ݍ�ϓ

(֓ʷԍέʛڳڒĖȒǴԍ̮̫&Fܨ〉Ƃ̈خÀ̵֘չƟԍrČі—ΐЅ̋

݇ͽࠅȥϙ͗ŝǴˏӬѥ^ԍԭԜEЩ׏ƅДЈófࠅ]ƻ̈ÀɎǴˏ֠ߥԍ

іȥ׏YςcԟĖN߹OƅNԋOFMǴˏaיࠅϓǣԍNҢؓO֐͖^˅ٲ

ǴࠅFЦǢڀƳԍˏēÊرϺѵ؈ˌܟԱХіʯډΥƤۖߥԍ֠ݤӮoǨܷט

ˏaڒטڢ׏ҤʡėˏyƻӝɃɟ޸WςR¾ٙ–~ǣҤǴˏԍӅׅࠅɎήʡ

ėˏyϛڒҤ̀ڍ٪Tˏ9Eـڍ̀ࠅ9ׅގӱіʯ«܏הǴˏԍYĔƼ�

271F 

ԛ܄ή؃ӱa׏Ǵˏa׏aʠԍʤʛʂկࠅǉܯǴˏa׏ԍʂկٲςɃۜ

ʂկࠅøރќԍςՀϙߨ׎ԍ׆�ƅЛ&ރ׆ݖµࠅYʂկςƱҤЛ&ԍޗ

������������������������������������������������

��� oĝ߀ࠅڄ ��F 

��� oĝ߀ࠅڄ ��F 

��
� oĝ߀ࠅڄ ��F 


��
� SUSAN BROWNMILLER, AGAINST OUR WILL: MEN, WOMEN AND RAPE 153-70 (1975).�


��� Rosalind Dixon, Feminist Disagreement (Comparatively) Recast, 31 Harv. J.L. & Gender 277, 282 
(2008).�

��� ӖϏ`ࠅoڄ 
߀ࠅ�� ��F�

��� Schneider, supra note 22, at 196.�
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�Ý̵֘ࠅɰӺ272׆�&ԍЛ̇ܬיµރƱҤȷėʴɡݽdߨ׎؈ߨ׎ōࠅ֍

Lŝ–ࠇטӅׅטϽϱMdrČіҤܝڢFɃۜʂկӟڢaʠɅϷԍГ҃ƻή

Zʡ[ࠅǕهԍʟ4ߨ׎ý١oϳuՀϙ̋ܬɰēɎʭςsǑڍߥƼЙˏ֚׳

؃aׅզ͕̀ˏ–1Fς�aʠ̈ƵďіǾ׏ʂկԍՖЍܯ¶ٮЩގƵ—Ѭڟ

ՖЍo〉Дʛܽ�ࠅĖƵ—ʣٝɎήˏ؃aЛºޛԍׁࠅޓoσԕøɎήՀϙ

ɕˏ±–ԍ߻ٲҤѬގЩٮd1273׏F 

խV؃ˏ ߁aЛºޛ 

Ɏήˏ؃aЛԍºޥࠅޛҩܾߎ〈׬Дʛ؈ՖЍo〉ДʛԍΌ̾טƻƊՓ

Дʛмٖװ܄ʦ؈ºںǴˏԍˏ؃aЛϛ̔ҳࠅڢ�óՓДʛøɃݢخݓή¾

~؃aˏ݇؈ͽd؃ӱaࠅ׏{ōLӻ̈ÀяϛʳĖē~ԍùߨo〉σࠅYf

�Ɋ�~ԍߨۺ¥ҤҊ۬ˏ˶ԍɎۃM274Fƻӝ�ďіߨօԍˌ֣XࠅǉܯǴ

ˏa׏aʠ̔ګԍˏ؃aЛςɋ̿~ߏǉήˏԍ؃aщȯࠅf�ƻ�¢σݽE

ˠӆ̵֘�~ˏَҤ̋ˏԍَҤdɃَ(ڧή؃ɱԍЛĔࠅ{ōLَҤ~ϛɌ

 YԍЛĔM275FڛˏɎ~�ݢ

ЦǢ͕ࠅŜLՖЍo〉MДʛࠅ{fٴщLܹǬˏ±MdҳڸƓ276ߌFǹ

؆ҠؖظƼέіލ 103ʃʍ±ڂȞխ Ҥo~–ٙ؈Ͼ¬qɃҤٙſࠅĒщي22

І�̒ٙࠅſήϳζăυR߻�øɭ̕ʡَٙܯ�–~ٕϝñͶͱøࠅݒׯ]

Ӯi̕^̿ʡَ͟ðٙ–~XࠅߨɎdҤʡėˏyFʰήoζWBTٙࠅ߻ſ

ýНɎٙ–~ҤʡėˏyَҤٙࠅ–~ٖԿǷϛ�̳̞έʛٖܽY〉ࠅߎӻX

ʰݒߊ{݂ٙſ̨ÛFϤ�̣ɅіލϘʰҤҧׅĒщdڤԯࠅ]ƻøڢӟ^͕

ӮϳȥލˏēʂկΘ׫ȇƈϙԍڟϷ֗ϯࠈLٙſƱٙٴڙ–~Œ〉ŘߨרY

ࠅٶיϯ֗ߨ�Ξࠅȯ٪�ԍˏ±–َҤ٭RЧɎٙ–~ÍĈլmіʯܯࠅ̀

ٙſdَҤȱ�NܹǬO޵יNΒ〉OڢȯFMיܯʜԊ¢ګLܹǬˏ±Mԍ

ǎ߁ڍLϺ΂ࠈҤڒˢøࠅڇϢԚ͗ʜӮLܹǬˏ±MԍӮޥލF̣Ʌіڢٺ

ſ̔ڟϷdqɃٙࠅſήӻζăυR߻dَҤࠅaٲẀҧΒ〉ܾٙ׬–~d

Ƶďіխ̈ࠅČݒҤˏyَҤFMƻܹǬיߎ〈 14ЃĿČLϛܹڳڒǬM؈

LҧܹڳڒǬMࠅƻLϛܹڳڒǬˏ±Mԍˠʤٙ̿ࠅſ̀ڍ٬߄װˏyَҤ

ԍԊӬϙܾYٙ–~ԍ〉ࠅߎ�ƻˏyَҤԍӻXٙࠅſ�Ի»WݼˠʤYϙ

������������������������������������������������

�
� Ƶգ؆ҠǨȥіȥࠅАݢ؈q܏ėʍԍںXиˏº׏иˏa؋1ĖЛĔDDΫ׏ʴࠅρǹޑ

խࠅşڢ ��MӂĎ߀ࠅ 
ࠅ������� ʃ ��ϚF�

��� oĝ߀ࠅڄ ����F�

��� Chamallas, supra note 261,�at 19.�

��
� Chamallas, supra note 261,�at 19.�


��� Yϙ̇գ[ࠅ^Дʛߎ〈ƻʡėДʛEܾYࠅ「ՓܹǬЕܨߎ〈ϙ�~ɎήԊӬˏَҤdڙ

Ӆׅࠅ�ƻՖЍo〉Дʛ^ࠅōf�̇գࠅƱَҤ~]ϢŜʳɎέdo〉F�
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ԊӬࠉƻLҧܹڳڒǬˏ±Mԍˠʤٙ̿ࠅſ̀ϛŜʳٙ–~o〉ԍќ〉׏

~–ŏӽˆqٙࠅ1׏ݼϛWۈќ〉øװ}ſٙࠅZƻҤˏyَҤԍӻXࠅ1

 ӆ」277Fߎ〈Ɠøڈ

Ŗ̈ڧƵďіխ 221Ѓխ ȯŘoіխ٭d߁1 12Ѓխ ςΒƻ̈ࠅȯ٭߁2

ƵӝَіXࠅ]ϢׇهLܹǬˏ±MԍَҤࠅϤ�іڒ΅ޥލҤٙſaٲϛܹ

Ǭࠅ�΂ׅďіȯŒěܹڍࠅǬˏ±َҤ]YùϛfׇܾіˏFYdࠅ�LՖ

Ѝo〉MҤգіДʛࠅěЦϾ�ɕYϙϛ̔ګLaٲẀҧΒ〉ܾ׬ӲǴd〉

 ҤˏyَҤMFיߎ

խƯ߁ ɎήՀϙ」ʍ؈âÉٲdʧ޿ 

ȥט BenedetڒҤɽ٬ԍʡȈܟˌʤǑՀϙɎήˏ±Ͼ�ԍࠅ《ٲϓщȯ

գі؈іٚލĒέqڧࠅǹࠈ 

1. ɊR¾ù±ӸˏԍӴˏˏʤࠅۃ�Řٙ0ԍE؀ϝԍǴˏˏʤۃХɽ9F 

2. ˏ±–fĿČҤώ&޵؈ώ&ԍיࠃYς̦̔ϛԍˏ±–ݓԟ¥ςϤۜW

ώ&ԍ±Ӆˏ؃aԍَҤࠄF 

3. ݂ŝފӬ~ˏ±–м݂ۤŝҭ~ˏ±–ƻچީ޵âWϓփࠉҭ~ˏ±–̋

ֈϙʡėˏyм܄яϛݐ߷ƫࠅݢkځcςӻq~ݽԍڙϙיࠃҧٮήҭ

~ˏ±–kςˏ±–Ͼ�ԍɽ」ࠅZɎήٙ–~«݂ࠅڛҭ~ˏ±–ޜd

 Fࠄ–ԍÛݢµԴǝςϘƫރ۝«ԍ»י

4. ٙ–~ϙƃƙхīڍ̀ט̋ࠅϙϛf٬ԍߨۺÛ–F 

5. ǴˏσɽɎή̃ϛ˘〉ԍӴˏɎܬ֭ۃˏ±–ԍΒqٙࠃ–Ǵˏԍ̿ٙܝ

ڬuܨٴԍՐʊҤo٪ԴپڂǣڧoٸڀƱЦࠅςÊԍװҤЍϛfڒ

  Fࠄٶ

6. ǴˏٙՀϙΘ׫Ҥǹϯ݂ŝˏ±–ࠅϘǸɕY٪̗̮̫͒ھࠅ(–~å˄

֗ϩ278F  

ς� BenedetڒҤ̈ÀƱخWܨܝuיˌܟӬѥήR¾ʡȈΡ9^ܨࠅu

ʡȈΡ9ōҤՀϙ」ʍ؈âÉٲԍ֗mF 

ȒǴܷ0ƻ؆Ҡςʴ 1980ʃ�ϣݼȄԊɞࠅʴآϺĖֹ֖E0ƈࠅɕރe

óˏEˏēʂЛԍіʯϾҤՖЍĬ&գіڛܹܶܤࠅEݠڡע˼«ֆХՀϙ」

ʍ؈âÉࠅٲҤȒǴҳŜЛĔ279Fיɕˏ؃aЛºࠅޛςʴ 1990ʃ�ɎήYɎ

ǴܝȒЛѦԍl؃ٖ؈ЛѦˏࠅߌڸΐٴˏɕࠅɞݼҤڸώ&d̫ˏ؈Ήߤˏ

������������������������������������������������

��� ڄoࠅρǹޑ 
߀ࠅ�� ����F 

��
� ڄoࠅˢȩع 
߀ࠅ�� ��F�


��� ΫƵϙࠅߥ0ӴǴʂЛգіԍ͙֠ߨԍs0DDȒǴܷ0ƹލգі؈ߨՀϙܷ0ƹࠅة׌ޑ

Ϋˠ4ԲٺϙࠅƵձԲ՚ލa߀ࠅܓ ����ࠅ� ʃ � Ϛ �ζF�
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ˏˠ˶ࠅʴ^{fա͖ɎήʡėˏyԍϤۜࠅՀϙ」ʍ؈âÉٲԍʧ܈۬؊޿

 280Fݢ

Lіʯς̈ÀՀϙڒҤɎݰ؈ԍۃʸFіʯ̀ڍYξ̈ÀڒҤςڙݰԍƅ

̈ÀڒҤςХԻԍFƱЦࠅōª̈ÀYԯܼςsϙϛϓǣ~ϙٙȯׅ……ݢ٪

ԍς̈ࠅÀɲ֠̈ࠅܹڛÀڒҤйН˟Ϣ֠o〉ɕԊӬˏَҤݓςʡėˏyࠅ

ԍFMR�ή٪ݢWςϘޚɃܨҤڒZ̈יࠅ^ɊYξƻ̈ÀԍΡ9ܨҤڒ̈

ࠅ^ٲČԍՀϙâÉݒƻخƂ〈ࠅڛσ̔ٿďіˏ±ׅ¼іԍǴˏŝ؈Ŗߴ`

ϛڒҤіʯٖʦՀϙd」ʍ281F 

aʠՖЍo〉ЦRգіДʛטōڒҤࠅǹϯˏ؃aɕςھR¾~f؃ӱщ

ȯςsَܯˏَҤ�Ř�¢ՓέʛَܯˏَҤ̵֘ࠅɕYڍςٙ–~ԍࠅ1׏

˦ˏyԍ~ʼ߃ӑʳˏyɎۃՖЍo〉ԍ1׏FɕܾY〉ߎДʛ(W¬Ǣ٭ȯ

ԍգіДʛςsȟƻLfٙ˦ÞĈԍMºںҋѡࠅЦՓգіέʛ֛pٙ–~Y

ХӻEYʼ٪ԍۈ΁ࠅYճςَҤَܯσʳëʾŝëٙԺٵԍۈ΁؈ǜ&̋ࠅ

ςƻڲ^پڂλ؃ɱլm¬Ǣ٭ȯԍۈ΁F�ՖЍo〉ʘАR¾ϓ(ȫƖٙ–

~ˏ؃aЛԍՀϙӧǕࠅǑܬɎήˏ؃aЛɌݢԍХԻڒԯࠅʘգՀϙ」ʍ؈

âÉ282ٲF 

խt߁ ɐ֗ 

ʴځ׀׀ޔޔǣƵ—̋ǣ¾ƼĿ͕ӮՖЍo〉ҤգіДʛڶࠅǹӢú 2018

ʃ 5ϚɊˏ±ׅ¼Ύ�ՖЍo〉ҤА̇٪ࠅ�Ř(̽ǨE׌ƵݒČɪԎς͕Ŝ

fՖЍڒȄݼ—ҏҏϛƵࠅW《ٲƻՀϙࠅfԯܝWַ֗ࠅՓգіДʛ«ԟڍ

o〉dñѰࠅ�Řøɼ«aʠ̔͞טÇԍϓ(ºࠅ~–ٙں�Řɼ«ԍՀϙ」

ʍ؈âÉٲdࠅڽ܏ςڢٺ�ȫՖЍo〉Дʛԍ׬χʰࠅẌ޸Àϓݢخƻڢ

ˏďіɎή؈ςsՀϙٴToࠅ׏〈�ŘøλΡ9dࠅ�ԍȯߎ〈~¾ګ̔ܝ

؃aԍâÉڒȯϛҧάٛט̋}ࠅӻіʯÍĈo¼іࠅՀϙςsϙRoϓΫɎ

ήˏ±ԍӟٴF 

������������������������������������������������

��� oĝ߀ࠅڄ �F���� ʃ � Ϛ 

 ζࠅȒǴΫԯǉݦϙEǴȥϙEòǴَܯסRǏLYɎˏߤΉ

�Fڸώ&Md̫ˏ؈

��
� Criminal Code (Sweden) Brottsbalk (1962: 700) as amended in 2018, Chapter 6; Amnesty 

International, “Sweden: New rape law is historic victory for campaigners” (News story, 23 May 2018).�
www.politiken.dk/udland/art6611602/Ny-lov-tr%C3%A6der-i-kraft-i-SverigeࠅϘʰٱݿζࠈ
�
� ʃ
� Ϛ �ζF�

�
� ϥ¨ӗࠅoڄ ߀ࠅ�� ��F�
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խrյ 〉ߎdȯ�  

խR؃ˏګ¢ ߁aЛ  

խRР ˏ؃aЛñѰ 

ˏ؃aЛƻ̈ƵգіWԍ͞Ĉࠅcϛԛӻ԰ύԍЬhࠅɎήøЎ˅ςй¾

~─eװݓɎήøǉϤñѰϛRȯԍԚڒٲԯࠅǨ؅ַ֗ōˏ؃aЛςº̈ޛ

Àf�؃ӱ݇ͽԊӬˏރµԍɎۃEѥ0َܯέʛ؈ˠǕԍЛĔFˏ؃aЛԍ

ȯ׏ԟ�չƟλԻࠅ�ďіƻɃ1؈ȥڛW�ҩӭӬځǣգі׏ݠ؈WԍƲީ

 ՝Fٓ؈

؃aЛMԍЎ˅ςԚĖˏ�Lߏ 1965ʃ Griswold v. Connecticut RϾ̖Ĉ

ӝƻ׌ƵĒщރήޞՊЛԍ283^ܝڢFיʡėˏyEӌ٦ׅԍЎ˅ԠХԊɞ̇

Ҥ̈À�ǩ̔ӟٴԍ�ºںL؈ˏϛރԍ〉ߎMࠅěŗܹ֠ܽݹǨֈV?ʃԍ

ˏі޹Ƅ׌ࠅƵƻ 1992ʃÍĈخpԍM.T.S.Ēщ284ࠅ؆Ҡěςƻ 1999ʃَܯ

¼іF 

Ƶƻʹי 1973ʃʰk�Lˏ؃aЛM¥ҤˏӅׅdºںіԐࠅ]ƻ 1997

ʃݧɎˏʡėׅǖ(LĔӮٙ–~هήɎήَҤ~ԍʧ޿&ҧіŝĖºפיں

�Έ�ԍӆѕMԍَҤ」Еࠅˢ׌؈ƵіŘ̈ƵіԍԊɞYoࠅø]Ϣɕٙ–

~ԍ〉ˌŝĖʁΉԍՐʍbڀӐգ٪֏285FԚ؄ 2017ʃʹƵďіխ 177 Ѓ¼

ХࠅLˏ±ӅEˏʡėEʡėˏyMގºӶLʡώMELɎή̋ߨۺӬƄӝσ

ԍŌޝԍܜױM̋LĔӮٙ–~هήɎήَҤ~ԍʧ޿&ҧіŝĖºפיں�

Έ�ԍӆѕMկʡė&ҤА̇٪�٪֏Ǣࠅɓǖ(LܾY�~fʳڒԯd〉

~ªøɎխV~ɃίˏَҤ̋ʾŝխV¶̋ࠅɎøɃί̋�øɃίˏَҤࠅߎ

ɎdɃίˏَҤMEɎ�~øɃί̋�øɃίˏَҤ̋ࠅ¶ªøɎխV~Ƀί

ˏَҤ̋ʾŝխV~ɎdɃίˏَҤ7ࠅuLَҤ~ĔӮ�~ҧіʤٖ̇̋ܽ

YɎ〉ˌMELَҤ~ĔӮ�~Ʊø̋ߨۺʻӟӆ」ήَՐٖ̋ܽ〉ˌخߒŝ

Ҥ~Իȯʳϛ�~do〉MELَҤ~ĔӮ͛̕YŘԍσĚMEَ޵ގࠅތ

LَҤ~ĔӮٙ–~̫̮؛Ɋϙ݂ŝf》ŝd。–ԍˠǕMELَҤ~ܜױ�

������������������������������������������������

��
� Jed Rubenfeld, The Riddle of Rape-by-deception and the Myth of Sexual Autonomy, 122 Y.J.L 1372, 

1392 (2013).�

��
� Id. at 1393.�


��� ߸ЏǋࠅďіWˏ؃aЎ˅dԲ՚َࠅΑލƵ—ՋȥȇƈϙɋߌԲ՚ٸӹ̇ϯǎſࠅ��߀ࠅ


��� ʃ �� ϚF�
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ίݢ�Ǩ。–dέʛࠅʡė�~ʴq̋ȺʾˏَҤM286FЦR¼ХϓÌqLܾ

Y〉ߎДʛM(WĐ؊ǂ」ҤգіF 

ӻ̇ڽҏҌܥࠅ^֚׳؃aЛƻʡėˏyEӌ٦ׅԍգіˏࠅr?«ʃܚ

Xȫò�¾~〉ߎҤϹʻԍЕۆFƻ�ζՀϙԍڒԯXࠅˏӅׅºںԍςL݇

ͽˏَҤɎ؈ۃӧǕԍ〉ߎMɲ֠̇Ҥӻ�գі؈ՀϙǨԤԍ÷יࠅڳӟ˦ԍ

ˏَҤДʛkςƶֺߎ〈خŜʳԍܹՐŘ〉ߎςsϛΓ«287َܯF  

ʴˏ؃aЛЎ˅ԊɞЬhٲdࠅøĈӝԍǯЗƻYoߏǂԍˏӅׅ^Ӹϛ

YoFƻʡėˏyEӌ٦ׅ�ǢԍˏӅׅ؃ˏࠅaԍЎ˅ςҤoɎ̫Ú֜ˏܼ

ʹԍϲࠅݲøª¾~ʴՀϙEƵ—֛pԍˏǜܜ^ӑʳٴΐࠅŜʳɎήˏԍ؃

a؃؈ӱיࠉɕʡėˏyEӌ؃ˏࠅٶי٦ׅaЛԍԘԍěςҤŜ�Ú֜ˏܼ

ʹ«¥ҤׇهǉԽ288F 

խrР ˏ؃aЛ¥ҤďіºںіԐ 

ˏ؃aЛùϛǣࠅˏ׏�cϛø^─߁ñѰʳ̇Ҥďі̔a٪ºںdі

ԐFϛڒטڢҤʴЬh֚׳ҤٲɁࠅǉήǉԧΘˏܼʹٲ¥ҤϺǉdĝ͞Xࠅ

գіטҤ݊îՀϙâÉٲϛ̔Ǭיࠅحʴø�Հϙˏ̢ܝڢɍ̔ګLˏ؃aM

Ў˅֊ðіʯ^289FϛϓӫטϛڒҤ�ˏ؃aЛ¥ҤďіºںіԐࠅɊ̇ܬ(

ʡՀϙɎήˏēYʂկdYؑʰϯ290F 

ϛȥڒטҤ̀ʴʡėˏyEӌ٦َҤ̔޸ٖ̇ܬԍÛ–ٲɁގ~–ٙࠅo

f݂װŝԍߨۺÛ–ǢࠅbǢݍϛߩʍԍʻӟ Ûࠅޝߓς�̀�LۺʻȫΞ

ЛM¥ҤºںіԐיࠅYڠLˏ؃aЛMFbϛۺ؈ʻȫΞЛԛߏ�ԍࠅٴ٬

ςL¾~͘ߨۺėЛMࠅø҂ή˼іWºߨۺޛYŝÛ–Ř~ۺȩòԍߨۺ

ЛࠅɕʡėˏyَҤࠅٶיøۏڹԍςܾY〉ߎX̔ҤdʡėَҤ291F؈L¾

ɟߎ〈޵י޸ԣήҾۜɟخݠڊƻήɎ±–ԍهԛoࠅ܄ėЛMԛ͘ߨۺ~

  ƱЦӅׅςṡգoЕ٪х�LʡėM¥ҤА̇٪�dϹʻ292Fࠅ޸

ҩי{ϛڒҤ؃ˏګ̔ࠅaЛࠅøԠХñѰƻήL؃ӱMEL؃̈щ

ȯMEL~ˏɌƫMկǣ׏ˏXdޣmࠅƻLÛ–іěMXࠅR¾~ԍ؃aЛ

������������������������������������������������

��� ¢۝ÕEϮޡݩɅࠅڷϥםÕEҒˍȬ֭ࠅڷӖǞɸկࠅڷʹƵďіúࠅ
��� ʃ � ϚF�

��
� խࠅڑϚηіȥާࠅߌɎƓ޸؃aC-ΙˏגΫȥݢࠅӕՉځ 
��ϡ߀ࠅ 
ࠅ�����
 ʃ �

ϚF�

��� ƵգΑѓǨȥіʯȥօԲ՚̔ԹǞࠅіԐں؃aׅԍºˏ–ǾחˌΫݢ؃aBࠇˏࠅÕ؛۩

߀ࠅΡڢ 

ࠅ��� ʃ ��ϚF�

��� oĝ߀ࠅڄ �
�F�

��� Ϯˁ؃ˏࠅݱaࠊˏЀЂ̈�ࠊƵďіˏ؃aӅׅdČϭ̠؈ĒࠅƵգ؆ҠǨȥіʯԲ՚̔

ԹǞڢΡ߀ࠅ 
ࠅ����� ʃ � ϚF�

��� ڄoࠅÕ؛۩ 
߀ࠅ�� ��F�

�
� ڄoࠅÕ؛۩ 
߀ࠅ�� ��F�
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]Y͍؈øÛ–�~ԍЛĔF̔ګԍˏ؃aЎ˅ϛަݢԍࠅֵތøRςɊնƶ

ٴørěςɊ؃ɱщȯЛӟࠅėҤLˏyَҤ�Řӌ٦َҤԍ؃ɱщȯЛMތ

ҤRՓL̵֘ԍЛĔMFς�ɊLˏ؃aЛM¥ҤLɎˏyӌ٦َҤڛYԍЛ

ĔMࠅςϓҤٮݢL〉ߎMdϹʻ293F 

〈ƖڢɎή�~ҧࠃ؃aЛԍñѰ؄ɑ7̻L̵֘ЛMˏࠅWݠٴɃ1י

̋。〉ԍˏ٪хࠅҧ߃�¢ӟӱݓf�̵֘ࠄEL؃ْЛMࠃ�¢~ɎήݧɎ

؃ɱdˏ±–ࠅԎϛْޅԍЛĔࠄEL݇ͽЛMࠃ�¢~ƾ|ϛ݇ͽςsܯ

َEǹ¢َܯˏَҤԍЛĔࠄEḶکЛMࠃɎή�~͞Ĉdˏ٪хࠅϛYŝ

ʁѭיʳȫò̀؃ɱ〉ߎ¥Ĉςso〉ԍ〉ˌٖԿܨࠄƯ¾޸q294F 

�̀ࠅʻ؃̈dȫΞˏñѰۺҤǉήڒ؃aЛdñѰϛˏɕࠅٶיַ֗

LʡėَҤM¥ҤʡėˏyׅfׇˏܝڢԍϹʻࠅҩ{ϛǉή؃̈щȯЛdñ

Ѱיaʠ�L〉ߎMҤϹʻࠅήЦࠅϤΡ�Ҥ̀ý͖ٺLʡėَҤMELܾY

ďіŒědٓ՝؈޿ʴl٪�ԍʧࠅ�٪LՖЍo〉MկX�dñѰ؈Mߎ〈

ҤĒάࠅέʳ�ϓҤò޸ºޛďі̔̀ºںԍіԐF 

խVР ̈Ƶˏ؃aЎ˅ԍЬh֚׳ 

̈Ƶˏ؃aԍݼɞࠅ҂ή̈Ƶή 1980ʃݼ�ȄԍȒǴܷ0ࠅʜðǢƵǴˏ

a׏ȥࠅڛЬ֠ٴƫʰݼȄՀϙܷ0ԍط,ԊɞיࠅԠХɎήLˏ؃aMЎ˅

ϛϓѵðEǣèԍࠅڢٺěςƻ 1990ʃݼ�ȄF̈ƵރήˏӅׅd٭ȯ؈ࠅ[

ӵlƵԍԊɞЬՐԛࠅ�oЕςƻܚʃ̖ԻգoˏӅׅ^̔٪ºںdіԐࠅ{

ō¾~dˏ؃aЛܹ޵יࠅTɊǴț¥ҤۉӭdĔԐE̋ט٪хǴțґԋҧϊ

dۇ΀E9295ߓF1990ʃ�đϡˠ˶ΑѓࠅؙثɎήǴˏ؈ߨۺˠ˶؃aԍϔ

ɆߛʍƻȒǴΫԯ^pҤLЪٳʍMԍڢٺɐ֖ñࠅݒҸʰ─֠ࠅ܅܏Ϙ֕߸

лՉƻJ؆Ҡ~Л¶ܯϙKԊٖԍH1992 ʃ؆Ҡ~ЛǎſIRΡࠅʜԊoȒܷ

ƴԍ296ڢٺF 

Ь֠ѺǨɐ։ɾܷ0Eة؏ϾEǴՌϔٙʡȈϾࠅĖɻǨϾE؆ǨϾE^

ХϾEϫvϾE^ŒϾկɟĈYՠԍˏߤΉqࠅ��ŘՀϙWԍlՓЩٮỲ

1994ʃࠅڢ܍؈ 5ϚࠅȒǴΫԯǉݦϙEǴȥϙEòǴסƅǨɋލϸԍǴˏa

ʜҲòƵˏԍLǴࠅڸώ&Mԍ̫ˏ؈ΉߤˏoRǏLYɎَܯߛԲ՚ՀҤ׏

ڸ؃a˶ªʳǴˏԍˠߌڸΐٴˏࠅ^ǏَܶܨΉǨَܶMFƻߤˏY֪ܭ~

ߤˏ٪Yࠅҕߩˏ٪ƙĈL̈غЛѦԍ¢οˏ׏Ǵˏaࠅԍ^ʻڸҤҳ̇ߌ

������������������������������������������������

��� ϥםÕࠅʴˏ؃aЛˌחďіԍˏَҤࠅ^Œ֠ۉіȥࠅխ �� ϡ߀ࠅ 
ࠅ����� ʃ � ϚF�

��
� ڄoࠅϼݦߩ ߀ࠅ�� ��F�


��� ȩԠ˲ࠅoڄ 
�
߀ࠅ �����F�

��� ڄoࠅρǹޑ ߀ࠅ�� 
��F�
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ΉMԍˠ˶؃a_يŝĖݒČǴˏa׏ȥטԍ̠Ēיࠅϛo̔ګLˏЛѦME

LȒЛѦMԍ۳֪ČЩ297F 

ˏЛѦ؈ȒЛѦϘǨdɰӺࠅƻήˏЛѦ؅&ˏԍٴΐܷ0ࠅaʠLӘM

ȒЛѦěϡʭƻˏēΑѓיFט–֌տԍٙ̋טҤ֌ҩٙ0ٮˏYɊǴיࠅˏ

ԍٳ&^ӑʳϓǣԍۖϤࠅƻ̣ڒǴˏˠ˶ϛ̔ګӴˏ˶ϟʡܜԍғƻŌޝX

 298FںmӟEȩòԍՀϙӧǕ«ºܬ 

ƻ 1999ʃ¼і�ĝ؋ࠅďі 221Ѓ قEܜױȯLɎήȒǴ�ʡώE٭߁1

%EØԡِ̋�і؄ࠅªYי̵̫װȈѴdࠅטҤʡȈׅM٭[ࠅȯƻLǾ–

ࠅɊˏӅׅȯ�ܾ̇YܼʹԍӅׅF¼іdʰטգіࠅЦσࠅ^9ׅզMӻߓ

̈Ƶ݇ͽˏ؃aϽϱdآϾࠅɊďіխ 221Ѓ؄ 229Ѓd 1ԍ٭ȯࠅʴŒ«ԍ

Ǿ–9ׅߓզ^ӐգĈ«׆ڀ[ࠅLǾ–ˏ؃aׅզMࠅɊˏӅׅʴºںƖؑ

Ҍ^֚׳؃aЛƻʡėˏyEӌ٦ׅԍˏ؃aFˏԍ~¾ںՏĖº܏¹іԐߓ

؈ۃԍςL݇ͽˏَҤɎںӅׅºˏࠅۆҤϹʻԍЕߎ〈~¾�ӻXȫò̇ڽ

ӧǕԍ〉ߎMɲ֠̇Ҥӻ�գі؈Հϙԍ÷299ڳF 

̈ƵǣΟȥڒטҤǾ–ˏ؃aׅզ^й¾ׅpԍºںіԐݓf7uƻLˏ

؃aMЦRЎ˅dXFϛȥ؃ˏ~–ٙ�טaΌٙݖ±–ԍՐʍ«ϱӒƵˏ

Ӆׅd٭նߨօ؃ˏ�ࠅaЛ̔ŝǜėՐʍdYoࠅĿČҤL֘Ɏ±–ࠃխ

221Ѓ؄խ 224Ѓd խࠃ–±MELԛɎࠄ1 228ЃEխ 229ЃࠄM؈L΅ė±

խࠃ– 225ЃEխ 227ЃࠄMFٙ–~ƻ֘Ɏ±–ݒČهࠅήҧі̵֘(–ט

َҤԍˠѕיࠉƻԛɎ±–σࠅåճø؃aщȯ]Yȫò؃ӱࠅ��ȟϛ̵֘

〈ěςӻq~]ϢٖԿoࠅČݒ؄ήƻ΅ė±–ԍࠉˏװdfَܯҤَט–)

–±؃aЛŝĖˏӱďі΅ėdיࠅɲٖԿo〉�ϛӡԀޥ~ӻq̋ࠅs؈

300F  

{ϛȥט�L±–ˏَҤ݇ͽ؃ӱԍߏǂM؈Lʧ޿ʅէۺʻԊɞԍߏǂ

խࠃ 227ЃࠄM¥ҤĿČ̈ƵďіǾ–ˏ؃aׅզԍóǨČߏFڒҤˏ؃aщ

ȯЛ]޵ՖЍ؃ӱ〉׏Xԍˏ؃aיࠅµºޛ¾~ɎήˏӬѥԍѬЍޅՇЛࠅ

îή�aʁѭࠅºޛй¾~ʳ�؃َщȯςsE¢ՓέʛࠅƻӂȯσݽEƼ߻

(ðˏѥ0؈sFø^L±–ˏَҤ݇ͽ؃ӱԍߏǂMŗ֓Č̇L±–Ƀ݇ޚ

������������������������������������������������

��� ЦpՔµӱծpŊ֣љԍӯ̀΢ή� 
���� ʃ͞ĈFˏЛѦaʠǴˏˠ˶؃aچ̠[ࠅȒЛѦ

µֿڧ)׀ҵЛϲݲƻǴ~ۺWࠅҩיȒЛѦԍ~ěڒҤLȒЛѦMςˏЛѦѷѱoL֣ںǴ

~ˏ؃aM؈Lؑ—ȒǴѦM̔(ڧWԍYӻГռFޑρǹࠅo߀ࠅ��ڄ 
��F�

��� Ŋ֣љࠅȒЛѦM؈LˏЛѦMԍóЃǴˏa۳֪׏ƻgҠ──ҤLvѤ֗ܭϙڸM�֔ˏ
ٱݿϘʰࠅhttp://intermargins.net/repression/theory/difference.htmࠈդ֥חɆFŖיēԲ՚ȴࠇ
ζࠈ
�
� ʃ � Ϛ 
�ζF�

��� ڄoࠅӕՉځ 
߀ࠅ�� ���F 
���� ϥםÕࠅoڄ ߀ࠅ�� �������F 
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ͽ؃ӱԍߏǂࠃխ 221Ѓ؄խ 224Ѓd ǂߏMEL±–ғƻ݇ͽ؃ӱԍࠄ1

խࠃ 225ЃEխ 229ЃࠄMELYӻʧ޿Ƀ݇ޚͽ؃ӱԍߏǂࠃխ 228ЃࠄM

ЦV301טF 

խƯР ˏӅׅԍºںϹʻ 

ˏӅׅƻՀϙ^ޜΡλԊɞøȯ�{ϛ̔ࠅ޹ڽιϡՀϙ^ٙٮҤRՓ

LۉӭӅׅMࠅōǲTٙ–~ҵٯEUǫ̋Ϣȑǫԍۉӭ؝ࠅΡLRapeM҂؃

̳SΡLÔբMFיʰԊɞ̇ɎήȒǴdۇյ΀Ȩԍ֣؈ںԖԧࠅµɡՀϙÈ

ӟՎʊƓࠅߌς�ӴˏYḟװҤˏӅׅdٙ–~FԚ؄^[և�ʰӅׅºں

dȲߨʴɎٙ–Ǵˏͻϛ̔ϛЛdӴˏࠅՏ܏Ėٙ–~ϤࠅۺЦʰޜΡλܯ

ЧࠅǴˏa׏EǴЛ〉ڳԊɞࠅˏӅׅОºںdϹʻϤۜŘ〉ࠅ׏έҌ؄ڽ�

ζԍˏ؃aЛº302ޛF 

ýƟɕˏԍࠅڳڒƻԊɞЬh^؄˅ٲˏࠅɑžӝƯ¾ޗвdࠄ1ࠃࠈڽ܏

ˏԍԙԘɧ̺؈ƫSԍˏՅʽࠅǹɎӬаƨȮԍɧ̺�ŘnÈՅʽࠄ2ࠃǜėø

�Ҋ۬ˏ˶ԍέʛࠅ֌տɊӬа¥ҤˏԍƐRԘԍࠅ�ąܾ׬Ӭ׫ԘԍdˏԎ

ҤYܼʹࠄ3ࠃࠉ�Ӭ׫ҤmіԍˏԍԘГࠅȳЊȭΘʛՅ˶a1968ࠄ4ࠃࠉ׏

ʃ 5ϚߓώʰˏٴΐσϡࠅaʠӴǴʂկ؃ˏ؈aЛ&ࠅ�ˏ《ԍ〈˜ʡ9ˏ

َҤَܯdХӻˏ303F 

ʴԊɞЬh؈WܝƯޗвfࠅ٬Ɏήˏԍٲ˅ʧ޿oˏӅׅԍºںіԐd

Ɏࠅχ׬Ρ9ԍ׫ėҤȝߨR¾�ҵЛࠅ޿ƻ؆Ҡѵŝä—Ú֜Ρ9ʧࠅ݆ڽ

ήˏӅׅºںԍϹʻЎ˅ࠅ{֠Ьܹѧ0FڶǹܹʬϖϛϾࠅ�UǫݹϡܾY

ȁț〉ߎʡܜԊӬˏَҤࠅȁțqі͞ލſࠅϘʰcϛø^RНˏَҤ^ԍק

yٙіȮڒȯܾіࠅŒƱςקyLuϛ¯ܗǴˏ~ϻdΒ〉EϛܾӴǴӬӟE

ʧ޿ՓγdָُMڍĒщƻӻσՀϙ^ٙڒҤ?ČëࠅܯկήjіߨėХʛ̣

ςӻσՀڛ�Ēщf¾ܨࠅȟƻF��ӝƻ«ԟװµ^ԍˏ±ԻɃfރȾٯڒ

ϙ˒oE˒ˏԍRՓɞӝ304F 

܏؃aԍˏ9ýĖߓӭĖۉʴࠅںuܹʬĒщԎžӝɎήˏӅׅԍºܨ

խࠅ؃aׅզdĝˏ–ޅ1999ʃ¼іࠅڽ 221ЃʡȈׅٙ٭նήխ?öզLǾ

¼¹іԐFҸʰďіߓƖؑںӻσխ 221 ЃʡȈׅµƻºࠅ^9ׅMdߓ–

Хࠅǖ(խ?öզLǾ–ˏ؃aׅզMࠅȳԿ؆ҠХʛܯðˏٴΐσϡࠅɕˏ

������������������������������������������������
���� ڄoࠅËםع �
߀ࠅ ����F�
��
� іˌ߽ڢࠅˏ±–ӅׅdϤۜ؈¼ХࠅϚηіȥާࠅڑխ ��� ϡ߀ࠅ 
ࠅ�������� ʃ � ϚF�
���
� ϥםÕࠅoڄ 
߀ࠅ�� �����F�

���� Ϯ˅Ҙࠈˌܟ±ˏࠅȯ׏^ԍȞȞӚӦࠅ��$55+� YÝςˏٮڡ�נݞҤRՓΡ9ࠅ݆ڽȒǴ

Ϋԯǉݦϙࠅٹܩխ �
� ϡ߀ࠅ 
ࠅ����� ʃ ��� ϚF�
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؃aԍºࠅںϛȥڒטҤ�ԛsŜ˜ԍڒo؈Эɡ》ԍӑʳܬ »ࠅEʦߒˏ

ԍâÉࠅ〉Ƃ̈خƵɎήˏӅׅdºںϹʻࠅɲɝܹގT̔ګԍۉӭE9ߓՎ

ʊկࠅ˅ٲԻգˏ؃aԍіԐ305F 

խtР ɐ֗ 

ʴˏ؃aЛñѰ؄іԐԍºࠅ^ںfԊӝøñѰЎ˅Ь֠σݽςهήRՓ

ѧ0ԍˠʤࠅҳخޜڢσ�ԍҌࠅڽˏēˏٴΐԍҕѧ؉ۤࠅ�σ�ζࠅɎή

ˏ˶ԍҀϟɲςجŁζɽӬѥ^ԍRՓࠅǴˏϛЛĔkϛװ&Ēά؃ɱ¢σԠ

Х˦٪ҤˏَҤ̋˦٪¢ՓˏَҤܹࠅTÚ֜Ì٬EЩٮկĚϬܟˌ̀ʺʋ͠

ЅF 

̣Wࠅܝʴ̈ƵǾ–ˏ؃aׅզԍգіߨօɏĈˏ؃aЛԍñѰϛ̔ګԍ

Lۺʻ؃aщȯ؃ӱMࠅƻR¾ºںնƶʖїԍЛĔEіԐʋXࠅՖЍo〉ς

sςϘǸԍգіДʛࠅςXΡ٪ʴ̔ګL〉ߎMdλΡ9؈ǹ¢ڒȯԍЎ˅خ

 ՖЍo〉Дʛςs݁ӮFٺ͖ࠅ̕

խrߎ〈 ߁λΡ9d͖ٺ  

ʴխrզ̈Ƶ؈խVզм܄іɎήˏ±–іėdєࠅ޹fԊӝ¾~ԍ〉ߎ

ϖƱҤlՓӟӱٙיΰ؄іЃdǢَܯ̔יࠅԍ¼іςsϛܽĖø̔߄ϡºں

ˏ؃aЛdՐʍݍࠅςYיćߒĈΫԍɃ1ҳࠅڸ{̋ς�ÎӶƻŒƼ]ҧΎ

  Fˏװf؈9EԊɞڽ»ƻіʯλΡ9X̔ɼߎ〈~¾ٺFXΡɊϓѵð͖ڽ

խRР Ɏήٙ–~ԍºں 

ȥט؊¬ AdrienneϾࠅøϾ�qɃࠈLʃÝ 13Ыԍ AdrienneѵǤTMike

—̢�FӻǷƱҤƟӐܯðMike̓țࠅŗٙeƮڛYװԊĈ޿ע》Ė˒̄ࠅ

ࠅ^yFƻˏyܹՐˏ؈ǷٙMike٤TٕҾࠅԍˠѕσިٴʻۺĈӝי

AdrienneΟʍǬT〉ࠅڳҧіỲE̵̫̋ςۮܢFqʰ Adrienne Ĉӝʻӟ 

Ûࠅ]ϛ؃гÜqࠅϛخˏ±–ٙ–~ȺνϛԍỲ306FЦRϾ¬͕؛ŜܾY

ƱҤࠅ–±ˏДʛԍіʯYϙА̇ߎ〈 Adrienneӻσ]яϛࠅ̵֘_ݼZMike

kяϛªӮʡė&F�ƻՖЍo〉Дʛٟϙ̣ڒMikeˏ±o Adrienneࠅ

Adrienneяϛo〉MikeɎǷَܯˏyَҤࠅōА̇ʡėˏy307F M 

������������������������������������������������
���� ȞڂjRʃʍލg:Ƽچ؃a�Cûˏګ¢ĔӮЛ4C؈؃adʡėEhЗˏ–ǾࠅӕՉځ

խƯörيĒщࠅgҠϤƺіȥާࠅڑխ �
 ϡ߀ࠅ 

ࠅ���� ʃ � ϚF�
���� ϥ¨ӗࠅoڄ ߀ࠅ�� ��F�
���� ϥ¨ӗࠅoڄ ߀ࠅ�� ��F�
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ԍˠѕkݼި؈ҧіỲࠅިٴʻۺՓٙ–~ƻˏ±–ԊӬӻσá�Eܨ

fװĈӝƻ̇ʃ~ۺWࠅAdrienneRϾԍ߻ݢƻήćܾߒY〉ߎДʛ؈ՖЍo

〉ДʛóՓգіДʛԍɰࠅۯՖЍo〉ԛܾ܄Y〉ߎdXࠅϓҤќט–ٙݢԍ

��ŏϢɎˏyَҤϛࠅҤˏyَҤ〈ߎӻٙ–~Yճǉή�¢ӟӱYࠅߎ〈

¢ٖ〉σܾࠅY〉ߎДʛڒҤܨςmіԍˏyࠅ�ՖЍo〉ДʛϙڒҤܨςˏ

±–308F  

޵ގࠅΐԍݼˏй¾~ςڀ߄Дʛߎ〈ˢܾYࠅնǉԽ٭Ҥߎ〈�Ԏ͕ޥ

ࠅdٶ͡ࠅYɎט͖ډٙ޵ގࠅ〈oט͖ډōіʯ͙ȯٙ〈ࠅ̵֘~ԍ͖ډٙ

ܾY〉ߎДʛçځɎέf�ëٵͱEëٯżࠉYdࠅՖЍo〉Дʛ܄ڀ߄Ҥ֘

Ɏԍˏ؃aЛࠅcϛӻR¾~ëٙڈƓςs٪ˏyٖܽיo〉ࠅsě�~Yf

�ø܄ՖЍo〉ДʛࠅҤ309FήЦَٵ͗ˏżկկٯͱEٵԍګَ̔ܯҩ۔�

գіДʛࠅø〉ߎdλΡ9�ϓʳêČºٙں–~F 

խrР ˏēރµXԍԠХo〉 

oЕࠅǉܯǴˏaډט׏·Ɏˏރµ^ԍo〉Ў˅͞ĈۜӾ310ࠅøڒҤʴ

ɡؓٳԍǴ~у݀YfװԠХ̵֘ˏَҤFХǹ Alison Jaggar̔ࠈڛLōªӴ

~щȯYĔӮøӴˏӂЛࠅƱЦkԕoϘǨԍĬ&«؈Ǵ~ʘգʂկރµࠅ�

ӴǴdݽԍՀϙYʂկYf݊îƼYξƻӺˏ̆ރµ^F311MǉܯǴˏaט׏

̿ĈࠅӺˏ̆ްЛXԍӴǴd̔ݽϛs0^ȟƻRՓɽ٬0」ࠅɔøƻˏēʦ

FܜԻȯ؃ӱ݇ͽׁ̋fʡװҤ]Yَߨרs0^ׁfվώԍˏࠅԍˠѕXߒ

ԛYࠅҵЛEӴˏ&ݤ�fƻYªӮλԿˏώ&ԍˠѕX٪хƅɃӝܾYǴˏ

 ԍˏَҤ312Fߎ〈

1970ʃ٩ࠅ�έǴˏa׏ʴLo〉M؈LˏࠇОَҤMČϭLo〉MЎ˅

ԍʻӟEЬh؈Հϙ֗АࠅɎ؃ӱa׏ʛԍa͞ٲߨĈϛ&̠ĒFȥט

PatemanʴˏēɰӺԍٳʍڒҤࠅʴqɃٳʍٲdࠅǴˏƻЬhWϤɕ؀ɡή

Ӵˏګ̔יࠅԍo〉cςХӻ9ӴˏɎǴˏԍЛ&ࠅƻӻ�ҵЛǉԽXࠅǴˏ

ԍo〉øɃς®۝E؀ɡӴˏԍʼҩ֗ϯ313Fς�ȥטaʠǴˏԍo〉޵[ࠅ

������������������������������������������������
���� ϥ¨ӗࠅoڄ ߀ࠅ�� �����F�
���� ϥ¨ӗࠅoڄ ߀ࠅ�� �
F�
���
� ANDREA DWORKIN, INTERCOURSE 129 (1987) (“Consent in this world of fear is so passive 

that the woman consenting could be dead and sometimes is.”).�
���� ALISON M. JAGGAR, FEMINIST POLITICS AND HUMAN NATURE 266 (1988).�
��

� Lois Pineau, Date Rape: A Feminist Analysis, 8 L. & Philosophy 217, 238-40 (1989).�

���� ӖϏ`ࠅԴٴrèɎգࠅΎɆ0װaࠈߨˏώ&ŝ–ײטʟˏԍХࠅ׏〈޸ǴȥȥࠈڑȒǴ

խࠅēԲ՚ˏ؈ ��ϡ߀ࠅ 
ࠅ����� ʃ � ϚF�
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R¾Ӑգaߨϛ〉ڳԍӟˏَҤיࠅςƻЬhˠǕXׁf؃ӱיʼ۝®߃ԍƲ

՟ˠѕ314F  

ǉڢܯǴˏa׏ěڒҤ؃ӱa׏ʛԍLo〉MЎ˅ˆӸˏēɰӺࠅʡ9ε

ϛԍӴʡǴʟEӴa0Ǵٙ0EӴڈƓǴừԍǉϤˏОӂۜ֗АFܹήʤʛ

9ԍLo〉MЎ˅ࠅҧіĿČЦՓo〉ς«ג؃】WԍڒߺEñʻԍ۟oEю

〈ƻˏَҤܹՐ^ōҧіٖӝĈøࠅXԍɚϝܜԍYo〉E֌տ؀ϝ̋ŝߺ

ȯڒԍʡȈܯǕ͞ĈǉهMacKinnonɎήˏОӂۜ֗А^Ǵ~ԍʟ4טFȥ׏

Г҃ࠅ�ǴˏaٳٲʍĒȯˈЕςƻˏWٙ±–ҤĒάʡȈԍa٪Г҃315Fʡ

ėˏyςLYʂկԍˏࠃunequal sexࠄMࠅЦՓ߻ٲʡڟLˏMԍYʂկ֗

Аࠅʤʛ9ԍo〉Ў˅Y�ҧіêČYξࠅӫ؄mӟ9oЦՓYʂկ֗АF؃

ӱa׏ʛԍaٲߨLo〉MˆӸʡȈΡ9Yά٢١ŝĖėֈԍ0װa316ߨF  

ŗَࠅҤ~ٙ؈–~dݽǹȟƻ�¢ùϛЛ&Yʂկdރµ̋ࠅϛWXޗ

֍ɰӺڍࠅYʂկރµɎʟ4RέϙА̇ʡėˠǕ317Fς�ǉܯǴˏa׏aʠ

ǴˏҧіԠХo〉{ҧіԠХ̵֘ࠅˢøڒޥҤڍYʂկ֗АφܸȟƻήՀϙ

؊ǹùϛЛ&dRέf¬ࠅ–±ˏϛЛ&YɎկdˏyَҤԎА̇̔޵�ࠅ^

 ԍ318F٪˦ߎ〈λˏyςʟ4έՖЍZĈή؃ӱڲڲ

ΒƻܾY〉ߎДʛ^ࠅǴˏԍLYMܾY〉޵[ߎԠХo〉יࠅaʠƻՖ

Ѝo〉ДʛXԍ〉ߎλΡ9ࠅέװԠХԻԯǴˏԠХo〉d〉ߎF 

խVР ɐ֗ 

Ǵˏa̿׏Ĉƻٮݢŝ–ט ÛEԟ٬ŝ–טԍˠ》®ވŘøӬȟdܼ

σࠅ{ʼ߃Хּ͝޸ŝ–טaڢٺ[ࠅߨŝ–טaߨŝėή¢Փˏē֗АࠅZ

Yfۏ×ŝ–טF؛ҧіХԻԊɞɎŝ–טaߨԍ݁ӻࠅڳڒɎŝ–טԍ˦

ÞࠅɕʮȺνʴf˸ҧīԍȫòʟ9͡܏ࠅĖc٪Yςòҩҧīٙ0ࠅɕfװ

  ҤYςŝ–~319Fڒٙ

�Wɕºٙں–~ҤĈԊڢࠅ߻ŘǴˏҧіԠХo〉יࠅǴˏaט׏�a

λΡ9ߎ〈aʠLՖЍo〉ДʛMςƻࠅڢ؃aіԐñѰҤˏ�Řˏ0װߨ

XࠅϘʳêČº؃ˏޛaЛࠅZٖʦLˏMςʘգƻ݇ͽEԛsˏ؈˶ϟd

WࠅªϘ¨aߨДʛʳ�ʘգࠅɹϟ֠ӱďіd¼іΎڽȒǴٙЩٮԍƼࠅ�

 хóˏʂկԍɃӝFܠ

������������������������������������������������
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؊¬ǹߝѾJďqَׅЃ¬KٷգʡȈׅȯࠅ׏ɕѭŘˏԍَҤٷգLo

〉Mԍіȯȯࠅ׏YξϛَރҤʼޭɎέL؃ӱƅߎ؃Ƽo〉MFխ 118Ѓխ

ǴțɎЦ]Yoڍyσˏיࠅіˏy޵RpǴț؈L�¢Ӵț ——(a)ࠈ߁3

ōɡࠅ〈ǴțςsɎЦoڍߐׂ̋ࠅǴț]Yo〉ˏyڍŘ(b)ӻσ�ԯܼࠉ〈

ʡȈF320 Mࠉŗխ ˳ח߃Ʌƹǹޏࠅ^ٹƻʡȈَׅԍɅࠅλעLӝpࠈ߁4

RpӴțςsԛ»RpǴțo〉ˏyࠅěƻח˳Цqσߐ߃ގࠅŘø�ϛރq

pǴțo〉ˏyF321 Maʠ͕Ŝڍ«pӴțςsϛmӟӟӱԛڍŘߐ߃}ࠅ߁

ՖЍo〉գіДʛڒࠅטҤЦЃ¬ɊL〉ߎMλΡ9ԍoσࠅªǴˏԍ؃̈〉

 Fˏ0װߨžӝĈŝ–~ԍaࠅ߻ݢҤ̇ߎ

խVյ 〉ߎdڒȯ   

Հϙڢٺˏ±–̇գ؈s֠ࠅɽŜщήӻqטd〉ࠅߎōςsLo〉M̋

Lm〉MࠅǴˏaڒט׏ҤܨӃѭĖ؃ӱa׏Ɋˏώ&ٮҤˏē^գԍώ&ࠅ

  ԍ±–322Fߨ؃ӱaߨ¾ҨƻɎןσڢٺ

ǉή؃ӱaڒ׏Ҥԍ؃ӱ〉ˁщȯˏَҤࠅɎήՀϙΡ9ԍʧ޿]Ϣڢ

ŘࠅҩԠɃԍ؃ӱ〉ˁςsԎҤYŝʧ޿ԍ�ʭۜӾࠅς�ϤյɊߎ〈ڢٺd

 o〉E̵֘�ŘøϛΓˏFګ7̻¢ࠅ޿ςsŝϛʧࠅȯڒ

խR߁ Ϣ֠o〉ܾ؈Y〉ߎ  

Ϣ֠o〉ςsկoήܾY〉ࠊߎςsfʴLϢŜʳϛΓdo〉MɏĈLܾ

Yٙ–~〉ߎMԍ֗ࠅڢȥ̿טĈӝَďіɊٙ–~ԍɎգ〉ˁ(ðϤׅԍА

̇٪�^ӻ¥R¾ʤʛ٪ࠅ�Ϥׅō̇ҤRՓ̔ګʤʛWԴǝ〉ˁԍӅׅFƻ

ς�َҤࠅ֏٪�٪Č؃ӱ÷ȯҤА̇هԍטіԐ̾ϛࠅ^ǂԍӅׅߏՓܨ

ŏކLګō̔}ࠅӻڍА̇٪�ԍގ؃ҩ͑ࠅ〈ԍϛΓoטʳϛіԐ̾ϛ؛~

А̇٪�ԍo〉MFӻَҤ~ʳĖٙ–~ϛΓԍˏyo〉σކ´ࠅŏLܾYø

  ӻ323FڍM٪֏ԍߎ〈

ȥڒטҤɊϢӑo〉կoܾY〉ߎԍݠٴգǏܨࠅЕԍіʯ݁Ӯ֗ϯϛܰ

–ɕٙ–~Ϣќ〉Ė̋YŘỲԍˏ±ðَҤE̋ςٙࠅնƶdӾ׏іЃΡ׵

~Ϣ׆fsEC͙Cɕկˠʤ«ࠅڛ®Цࠅܝڢc٪ϢӑԛɎ~ԍХ޸o〉ࠅ

َҤ~´ϙА̇ϤׅיࠅϛӁׅٵďіȯŒědӾ˳Fރή〉ߎƻˏʡėӅׅ

ԍգіДʛࠅfЎČ̇Lcϛf�َ̖M؈LcϛYf�̖YَM̈יࠅƵӝ

������������������������������������������������
�
�� ӱ ����ʃխ 
� խي �Ѓǖٝࠅмҫ 1976 c. 82 s. 1(1) U.K.F�
�
�
� ӱ ����ʃխ 
� խي �Ѓǖٝࠅмҫ 1976 c. 82 s. 1(2) U.K.F�

�
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�
�� ڄoࠅËםع ߀ࠅ�� �
F�



‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i  U

niv

ers
i t

y

DOI:10.6814/NCCU202001508

� ���

َі݇ͽʰࠅטÑݢήٙ–~ԍYɎ〉ˌٙǜėF̀ࠅݠٴ〈ږLܾY〉ߎM

̀�َҤ~ׂߐԛɎ~ɲٖ֠ԿoY͗ŝԍ〉ˌࠅ�LϢӑo〉Mɓ7uԛɎ

~ϢŘỲ̋Ϣ׆fsԍˠʤFς�ȥ̿טĈʴLМׁϛΓo〉M̀ڍc͙װ

ɏĈLYϙǉήo〉͑ގА̇٪ڍ�ӻˏMԍ֗ࠅڢ�ҧіýܯRЧʳĈLܾ

Y〉ߎM٪֏ԍڍӻ324F  

ς�֡Wܾ̔ࠅܝY〉؈ߎϢ֠o〉ςrטYԛodݠٴգǏࠅҧіsԛ

͙ɏࠅڢיς�XΡ�Ϣʳo〉dLo〉MҤϹʻܝڢࠅøڒȯГ҃؈ϛΓ

ˏF 

խr߁ o〉ԍڒȯГ҃  

̈ƵÚ֜׏ݠȥɎήſڂ~do〉ࠅĿČҤLކŏА̇٪�ԍo〉ME

Lކŏܾіˏԍ̣کMFo〉ک̣؈dɰēƻήĝטc٪ٙ–~ϛ〉ࠅ&װڳ

ō´ʃևܹɐࠅō´ŝĖَҤ~ԍП̋ߣǜࠅܜo〉®ҩfކ�ŏׅڍḋ

գࠉʰטěϙʴٙ–~ςsϛЛ̣کẸکςsԠͰEٙ–~ςsϛ̣װک&

կٳʍܠƓ̣کԍϛΓˏ325F 

؛�ࠅ〈ȯˏَҤ̀֠ӻq~ԍo٭іʯōªࠅˏήˏَҤѥ0ԍǣЕݶ

яϛλԻȯګ¢׏o〉Eǹ¢ڒȯø֠o〉Fࠅ߷ݐƻяϛfĒάԍГ҃«щ

ȯ¢σµɡo〉ԍˠѕXࠅɊϙ�ˏ؃adºںѧή՛ڠFς�XɕLކŏА

̇٪�ԍo〉MdLo〉MҤaܝڢ»܃F 

ϤΡɎήo〉؈sdڒȯГ҃fČҤʴL̵֘MELԻȯo〉MҤĿČĒ

άГ҃ࠅý�Lo〉dϛΓˏMҤĝ͞Ҥܝڢmіo〉ḋգ̢�ࠅĈƻLՖ

Ѝo〉ДʛMXװ̔ࠅ΀¥ԍĒάГ҃F 

խRР ̵֘dĒάГ҃ 

ƻެʧEɐڛկˠյ^֠ࠅɽYξӝɃӬѥ^Ɏήަέَܯˏѥ0σԍǉ

ϤģϤࠅžӝĈǨԤφܸɎήˏَҤςٙ̋ߎ؃ʡܜԍГ҃ࠅϛεȯZީ�̘

ԴԍĚϬJט0ٙࠅۃԍэ̋ߺYǪқҥԍ̗͒ٙݓa0έ�LY٪ɕς٪M

ԍࠅ˅ٲ�ϓҤʡҥԍѥ0َܯˏَҤࠅϘ֕ܨ�ςަέԎҤڒfZߎ؃ԍ׌

Ǹѥ0Ҥ֗ϩFӱЦ̈ࠅÀfԊӝϖ֠Ĉӝˏ±َҤԍȟƻࠅŏяϛˏ±Ӆd

ˠʤFҩיƻLՖЍo〉ДʛMXԍڒԯࠅ�¢RέLюߺMELяϛY̫M

̋Lяϛ̵֘MݓY�ٖo〉ˏَҤࠅěςsō〉ƂخL̵֘MࠅѭŘ̵֘d

ĒάГ҃326F 

������������������������������������������������
�
�
� ڄoࠅËםع ߀ࠅ�� ��F�

�
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ƻҵЛˌ֣ԍܷ¥XܹࠅʬɎήL̵֘MٖӝdڒȯГ҃ԛӻƟRࠅZڢ

ƦעƃΕEעςϛǨ̋}ࠅӴˏқҥʔ̘؈ǹǴˏƕƋYФEڧࠅչƟվώڲ

&ըࠅ{ō٪ÍĖЍԕ̔װԍ̵̫ZYٙ̃ӾµО̵ܙݍEC͙CɕԍՐʍࠅ

ǹЦࠅƻÒϷEĒщWࠅέڒføϛL̵֘MࠅЦbܹʬԍ̵֘dĒάГ҃

327F 

ڒōҧіٙ}ࠅٲʳԚڽL̵֘MԍĒάГ҃ࠅƻLՖЍo〉ДʛMXי

ȯϛ̔ږٶ�λԻo〉̋ࠅςøَҤҧa0ՖЍdݖm〉ˌࠅěfڢάҤL̵

֘MF 

խrР Իȯo〉dĒάГ҃ 

ƻϾ�qɃ^ࠅϘҤƲީԍōςĒάo〉ԍГ҃ࠅӻˏَҤdRέ]Ϣӑ

ʳԛɎ~ٖԿo〉ࠅԚ͗ٵˏ͖ډͱɎέיࠅɎέϢϛ̵̫ŏkяϛܙmԍ〉

ςs]YܾYøࠅEāҍ́܈ǹϯӻq~Ɏˏѥ0ٖӝԍࠅ〈ςsōҤoࠅˌ

 328FڢǣҳځϛڛȥࠅɎήԻȯo〉ԍĒάГ҃ࠅߎ〈

ȥט Peter WestenɎήLo〉MϛYoԍЎ˅ڒࠅҤȟƻRՓñƻaٲԍ

ʻӟӆ」ࠅWestenɊøՔҤLqɃ」ʍo〉Mࠅ{ōLڒߺߎ؃MיࠉȟƻǢ

ƻӆ」ԍٖܽࠅ{ōڛĈLςMٖԿo〉ࠅ٪хƻ۬ǥԍ؃ӱࠃяϛٙБ̿خ

ԍࠄ߉ƅۖࠃٹY٪ڒڙҤٙځf~ςUǫࠄԍЃ�Xͻϛٖ̋ܽڍӆ」ԍЛ

Ĕ329F 

ϛȥט{̿Ĉo〉ςLܼʹِ߮MࠅȦɊRՓYçځԍَҤ9܏ҤRՓç

ݝѺڳ〈Իºަέƻ߃ʼࠅѥ0ĝˏݼɎέɞ؈Ҥ~ƻَיZmіԍَҤFځ

ԍˠѕXࠅo〉ˏَҤԍԊӬގ͑ڍ̀ࠅ�¢dRέƛݜEϝӮق%Eߨۺӆ

ѕEʻӟޛԾկڳ〈̇ܬ̔ࠅYѺEYװҧі̵֘dˠʤࠅϛڒҤɎέǹҧ�

ҤَˏڍěࠅҧỲ̋ߺcςэࠅѥ0ˏ؈ՖЍَ0ҤλԻٖܽo〉Ŗ̋ږٶ

ōLYmіԍˏMࠅ{ōςҤА̇ˏ±–ࠉ�{ϛڒҤˏѥ0ԍܹՐǣЀࠅ

 Կo〉330Fߺڒ̣

o〉ȟƻڒڙ~ɎَҤݧࠅࠄStrict Liabilityࠃڢ�ӟۏĈƫϻ͞טϛȥי

ԍٴщέʛࠅҧَڢҤ~ϛ�¢aʠøʳҤԛ»ٙ–~o〉dӟӱֶࠅҩӟӱ

������������������������������������������������
�
�
� ڄoࠅËםع ߀ࠅ�� ��F�

�
�� ڄoࠅËםع ߀ࠅ�� ��F�
�
�
� PETER WESTEN, THE LOGIC OF CONSENT: THE DIVERSITY AND DECEPTIVENESS OF 

CONSENT AS A DEFENSE TO CRIMINAL CONDUCT 4 (2004).�
���� ڄoࠅρǹޑ ߀ࠅ�� 
���

�F�



‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i  U

niv

ers
i t

y

DOI:10.6814/NCCU202001508

� ���

լmȲٲԍ܋ݏӟˏĒάࠅc٪ɃޚWׁɑɎέԍo〉ࠅōА̇ʡėˏyF͕

Ŝƫϻࠅ�ۏcɅϷo〉ԍȲٲȟƻ؈s331F  

ς�ǹ¢ӵȯ¢ګLԻȯo〉MࠅƻLՖЍo〉ДʛṀҤ޵ɽݢ٪ԍڝ

ܝČ޸Xࠅǂ332ߏ�RЧԊɞø�XܯƻՖЍo〉ДʛXfࠅĈ̿טFϛȥߌ

 Fڢי

խRԘ ԛsДʛࠃMutuality Modelࠄ 

ԛsԍâÉƻήɎˏ�²ԍޭ٪ƅײʟˏԍɌރ؈ݢʻࠅ〉̿ƻަέί(

ԛsࠅ�ۏ�Ի�²ˏڒʪЦʴqԍَҤςԛso〉ԍFԛsYÝ〉Ƃخo

YςcςչƟԍLo〉MݓܨיࠅʻރƅݢƱҤԛsДʛςɎ�~ԍɌݍࠅ〈

̔ʼޭԍ333F 

Lo〉MRڇԍڇ҂ς̿Lϛࠃfeeling withࠄM̋LƻRۤࠃfeeling 

togetherࠄMFޥҩƻˏ《^YǟڈƓo〉ԻɃόԿخÞς߭ģࠅ�a٪ԍ٪х

ςҤԻºˏѥ0f�ѭŘܨՓaݽߨԍs0ࠅƻܨՓs0^ࠅй¾~ݓº̾؈

Ɏέԍˠ》ӆ」ƅ֠ЬԛEڟFɃޚWܨࠅՓaݽߨԍڟƅ]YީɃӝࠅӂē

ςƻٯȾԛܵ^̔ࠅϛ》Ȯݓf�ٙқѥFo�²ٴԍӆ」]YRȯޭ٪_߉

Wԍºࠅڲåճƻׁf_߉yѧԍˠѕXޭࠅ٪ȥגɎ�~ˠ֨ӆѕԍ》ԯڟ

۰ࠅ�Lo〉MθƻɃӝL》ٰMԍ˦іࠅϙԍЗϙ334ڙEݰϙϛʙװfࠅ݁

o〉؈ǯֈԍֽסϛخYoԍuࠅ׏Martha ChamallasڒҤϓǸԍLԛsMЎ

 նˏَҤԍέі٪мǯֈֈȯԍέіϓǣ335F٭ࠅ˅

ϛȥڒטҤƻˏƓߌWƐRԛރԍƓߌςo〉ࠅƱЦࠅǹϯ̈À٪хԛs

ۏʹҤ�~ԍՆՂ̣΁Ϙ�Րʍԍܼ߃ʼטě̈ÀλԻٖԿҤˏَҤࠅµރ

ރҤɊׁfʼ٪ԍԛsَˏ߷ݐࠅʻރҊ۬�~ԍޭ٪ƅװǹϯَҤ~Yࠉ�

µ336F 

Ɏԛsރµԍރќݍ٪хɊɎέٮҤR¾-Ιԍ~FʴϤۜWٯˏࠅڮȾ

ʟƅYײʳڽϙªӻqέݓuܨϛ̔ࠅЗėں�؃̈ºދࠅ�«µޭ٪sԛރ

������������������������������������������������
���
� Richard Klein, An Analysis of Thirty-Five Years of Rape Reform: A Frustrating Search for 

Fundamental Fairness, 41 Akron L. Rev. 981, 766 (2008).�
��
�MARTHA CHAMALLAS, INTRODUCTION TO FEMINIST LEGAL THEORY 292-293 (2012).�
���
� Kimberlé W. Crenshaw,�Close Encounters of Three Kinds: On Teaching Dominance Feminism and 

Intersectionality, 46 Tulsa L. Rev. 151 (2013).�
���� Id, at 762.�
���
�Martha Chamallas, Consent, Equality, and the Legal Control of Sexual Conduct, 61 S. Cal. L. Rev. 

777 835-43 (1988).�
���� PETER FITZPATRICK, FOUCAULT AND LAW 616 (2010).�
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ȩòF�ςܹܩࠅsԛɌݢƅۓߨɎέࠅƻԛsރµ^ԊӬԍˏَҤϙʀīɎ

έɊϘđԍײʟƅYȩò》ڽ܏Ҥ؃̈ºڲƅ؃Ɍ337F 

ԛsˏܩɽȟƻήٯȾރµ^ܨࠅՓٯȾރµς《ރڗ˃؈µԍRݒČࠅ

kf�ȟƻήަέdݽяϛˠ》ֽסԍˏ͗ٵ^Fȥטӂēʡڟ٪хɌݢƅރ

ʻˏ�²ԍԛs٭նf�ϓǸƼח˳ĖަέdݽԍYʂկ338FcϛLo〉Mԍ

ƓߌƻήࠅȦYٴװщˏ�²dݽYʂկԍٺâݍâ339&װF 

ƻԻȯˏ͗ٵԍԛsˏσݢރ؄ࠅ٪ԍςچ�ƻйՓӂȯˠѕXَܯˏَ

ҤԍڕƱԍˏۜFǹϯڒҤӻqέԍԘГςˏ˄》̋ˠ》ٯȾݐࠅ߷ԛsݽY

ǪfٮٙװҤùϛλߒĞĜˏ�؄ࠅήޭ٪іʯՅФFōªRέ�ˏ݅ʴҤЃ

�«ʘգރµࠅʴי�ˠ》WԍٯȾҤЃܨࠅ�ՓڕƱkϛfٮٙװҤmіF

ƱЦࠅ¬ǹ�ҩφܸo〉ԍςǹϯbRέ̵֘ԊӬˏَҤࠅěڍRέ̀װǥި

ȑ340FޥҩƻȑȊñӮШ&ʡėˏyƻіʯWɲYýf�͗ŝݖ�ࠅÓƟέ޸

�ȑȊϤۺҤЃ�ςmіԍ341F 

խrԘ ҄ܩДʛࠃCommunicative Modelࠄ 

Ǵˏa׏іȥט Lois Pineau�҄ܩДʛԍˏَҤ«ΎڽɎήʡėˏyԍڒ

oࠅˌܟԴގ�ʬӴˏҤʦ̋ݤ&ߒςٓ0ҧі͘ėࠅ�ŘǴˏµҤܠхęқ

ԍ342˅ٲFRܹؐ֠ࠅٶיՀϙ9ԍφܩ~ƻԛهσࠅ�¢yʬѥ0ԎϛRȯ

ԍɌݢ٪хࠅɎήR�qԍ÷ڳʼ߃êČoٴʪЦԍڒԯ]Ɏ֗ϯܽ̇m〉ࠅ

ЦbϘތ�ʍԍ٪хFς�ƻَܯˏѥ0؃ӻϛRȯԍ÷ࠅڳϢϛê�m〉ԍ

ˏَҤט̋ࠅƻԊɞ^ҏڽ{ϢqĝŜʳo〉ԍˏَҤׁݓࠅfɎʪЦԍڒԯ

  343FݢǉϤԍɌ؈

øڒҤӻˏَҤԍَܯςަ֠޵έ҄ࠅܩěӴˏỲڒҤЦˏَҤςܹ֠

Ɏέԍo〉ࠅǹ؛ӴˏƻϢ֠҄ܩԍˠѕXࠅ�ҩَܯˏَҤ̋ƻَܯ^ͼ؃

Ύڽέʛֿࠅَܯ׀ōςĈήܹǬ̋טΒ〉ԍˆӸǴˏԍ〉ࠅߎ{̋ςsȯǴ

������������������������������������������������
���
� Chamallas, supra note 336, at 433.�

���� Chamallas, supra note 336, at 433.�
���� RAYMOND A. BELLIOTTI, GOOD SEX: PERSPECTIVES ON SEXUAL ETHICS, at 86-96 
(1993).�
���� ƱUǫ̵֘؈ȁțԊӬˏރµ؈יUǫިȑԍϾࠅ�Ŗ٬ Culver v. Culver, 383 So. 2d 817 
(Miss. 1980)ࠉPfeil v. Pfeil, 100 A.D.2d 725, 473 N.Y.S.2d 629 (1984)Fȁț̭ːUǫ̵֘؈ǷԊ
ӬˏَҤԍϾ¬ࠅŖ٬ Barr v. Barr, 58 Md. App. 569, 473 A.2d 1300 (1984)Fƻ۳νΪȩݐɪࠅ
ԍӟӱFŖ٬ߗ׼Ҥ̵֘уċװÓ̵֘Í《kfݖ Broussard v. Broussard, 462 So. 2d 1386 
(La. App. 1985)ࠉDerbes v. Derbes, 462 So. 2d 302 (La. App. 1985)F�
���
� Chamallas, supra note 336, at 433.�

��
� Pineau, supra note 313, at 1-2. ԗٶӜࠅoڄ ߀ࠅ�� ���F�
��� oĝ߀ࠅڄ ���F�
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Ŝʳo〉ԍōɡʡėܩςϢَ֠҄ܯҤԍَˏڍ٪ԍЛĔFςΒcߎ〈ٖܽˏ

ˏy344F  

ˢɕˏَҤ͕҄ܩДʛԍԟі]яϛŝĖȥڛaѧԍΌ̾ࠅϛڒҤй¾~

Ɏήˏѥ0ԍ˦ÞŘÌǸݓYoٙࠅ՝٨ǜėEώ&±Ӹ{ςRՓ݇ͽࠅ�¢

~̋�¢ˏēԎϛ݇ͽǹ¢َܯˏѥ0ԍ؃ӱ؈ЛĔܩ҄ࠅДʛԍˏَҤ]Y

ςƐRRՓҧڢˏēݓ˦٪ԍέʛFŗࠅ�Ц҄ܩʛԍˏy¥Ҥіʯ٭նԍǉ

Խ]YլmՀϙǨԤԍRؐyѧДʛFˢȥט{̿Ĉܩ҄֠޵ԍˏَҤƻǴˏ

dܽ̇؈[ࠅc٪Ӵˏɲԕ&ԻȯɎέԍ˦іࠅRȯςYo〉ԍ޵[ٶיʍٳ

Цσࠅܩ҄٪ѥ0YޭˏَܯZǴˏϖٖԿࠅXߎ〈ɎέԍݢƻêČɌࠅڳ÷

{ɡRՓ҄ܩέʛ345F  

խVԘ ڠĒДʛࠃNegotiation Modelࠄ 

٬F〈ԛsyѧƅy͡ࠅڈڥَܯѥ0dĝˏَܯȄݼ~ĒДʛ٪хƻڠ

y߉_٪sěȦޭࠅҤԍӧǕَږٶ޵�Ɏέچʘգof�҃Իݽ�²d޵ގ

ѧF_߉yѧʼ߃ªӟˏԍ~ԯܼˏ؃ӱɲʳĖ؃ӱλԻԍo〉346F 

ҤLҤoʪЦEƒȩ͑ϳu׏ĒMȯڠúɊLڇږ؝ҽѢࠅĒܹՐڠګ̔

qˠَܯיԍyѧ̋ϙڸMFƱЦࠅLڠĒMԍRؐȯ׏Yςʘڸçځ�~͕

Ŝَ0ࠃɕÞLo〉MݐЕיࠅࠄςʘَܯ~�؈ڸՖЍԼƒ�ܽ̇÷oE

ԍ߁q̇ܽ´�ࠅEƒ̋ܩَ҄ܯ~ԛɎ؈ࠅ؃ɱԍˏaʠٖܽ»ˏǴھFڸ

ٺϳՓʤʛԍܹܩ�²ˏ؈L߃ʼݍࠅM̋L݅ʴMǢڒߺoӑʳLގщFٴ

ēʪܔ�ܩsԛ҄ڍ�²̀ࠅҤFƻˏyԊӬdĝَˏَܯڍĖMςs̀ܽڢ

Цԍ˶ϟƅɘ347ތF 

�ࠃĒ٪х˦٪ԊۤˏَҤԍڠࠅǴˏɎӴˏ͕Ŝَ0ԍo〉ԛYځç؈

¢ˏēࠄ~ƻˏَҤԊӬdĝࠅa0ھø�²Ŗ؈щձܹՐFڠĒДǂ٪хm

¥ǧ�ÝEƒˏَҤa٪ñȺיࠅYEƒйR¾ғƻԍѩҎَҤFՐʊWڠࠅ

Ēޭ٪ƻݼȄdĝَܯEƒיࠅҧޭʸʳo〉Fåճo〉f7̻װϛ〉׏ԍE

ƒƅEࠅڸ�ʴіʯWࠅڮȦɲ֠۬ǥʖїࠅf�7̻ڒߺo〉Fչٶdڠࠅ

Ēܽ̇ԍEڸςܹܩԛsח˳ƅԛsރʻ̇ܽיԍ〉348ߎF 

o〉ٖԿӻq~çځɎέɎøَܯˏَҤFϤۜWࠅo〉〉ƂخLǷ

MÍࠄǷࠃ�ھࠄ�ࠃLǷࠅƻLNo ModelMXࠅMF ¬ǹࠄǷࠃ�ھࠄ�ࠃ

������������������������������������������������
��� oĝ߀ࠅڄ ���F�
��� oĝ߀ࠅڄ ���F�
���
� Anderson, supra note 91, at 1410.�

���� Id. at 1419	�
���� Id. at 1419	�
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øяϛߨר̋ږٶYɎԍ�¢qˠFƻLYes ModelMXࠅLǷھࠄ�ࠃ�

óՓДࠅ�Íԍqˠ FƱЦځέʛçٶږ޵̋߉_�ҤǷڒ�¢�MÍࠄǷࠃ

ʛXԍіʯƓࠈ̇ڽݓߌLǷھ�Í�߷ࠊMFȥטaʠ؈øƓࠈLǷھ�Í

ࠅĒڠَܯǷԍ�²̋�؈ĒДǂ&a�LԊۤˏѥ0ԍ~ςsڠ ࠅMࠊ߷�

ʴ̇ܽיòԊӬˏَҤԍEࠊڸM ¥ҤRՓДʛࠅ&хϘǨՐʍƼǖ(ˏ�

²Č|〉·E˶ϟƅӵތԍЗϙFڠĒٖӝҤԛsEƒƅÌǸٖܽFӟ˦ˠѕ

XࠅȦѭŘɎަέÌǸԍڢٺ�Řܽ̇ަέ÷oϡϟԍَҤԍE349ڸF 

ӻR¾~˦٪َܯˏَҤσڠࠅĒɊϘތ�ʍƼ٪х͞­ϛރbR~ԍ˶

ϟƅӵތԍ؃ٖܽט̋ࠅ˛ٹɱԍ˶ϟ]ڡ݋�~ừFq�²ڈƓ؃ɱԍƚ

Ǹª�ÀϛЗϙ̘ڀ̋ݼȯˏyԍӵތFܨՓyѧٖܽoɎ�~߻ٲԍ؉۪F

Ȧ٪хyѧࠅˌ˦yѧFܨςR¾ɎݼڌȄٖܽࠅoח˳�~ԍ〉ߎƅ~ˏԍ

ԍˌ˦yݽd~؈~ѭŘࠅĒςR¾ܹՐڠࠅFƱЦ٪ݢø�~ʮٖ�ࠅߎ〈

ѧFȦYÊȯӴˏϙa0ԊۤיࠅǴˏϙ̋ڒߺYɎ�˦٪ԍϫ٩FڠĒДǂ

YČˏēࠅYÊڀӺˏ̆FƻܨՓДʛXࠅ�¢ˏēݓfװӅϛʡėˏyø�

²ԍَׅ350F 

ȥטӫ؄̿ĈϛσÄ~ÀƻَܯˏyσɎ؃ɱ˦ÍԍqˠϛλԻԍÌǸࠅ

ø�σÄ�ÀяϛƳȯÌǸࠅ�f֐َ͖ܯ�FƻóՓˠѕXڠࠅĒܹՐݓς

m݁ԍF±–َҤԍϘތ�ʍڠĒޭ٪ùࠅߨ�YʼςХʛԍ351F]Zюߺу

݀Y۬�А̇ڠĒࠅԢԣdݽkYϙА̇ࠅƻןϙWݗߖƅ̘όيYА̇ˏѥ

0ԍڠĒ352F 

FڸĖܽ٪ޭݍՐFȦܹܩ҄ܩĒДʛޭ٪ԍYÝÝςˏydĝԍ҄ڠ

�ςࠅEڸYޭ٪ƟӐԍܹ҄ܩՐFަέɕ�À˦ƻRۤÍԍqˠڠَܯĒd

ʰࠅй¾~ݓf�ÊڀɎέo〉Ŗ؈�ÀʪЦٯčڢٺԍˏَҤࠅҧޭښ׬_

 yM353F_َܯ¦؈〈ԍL̈oؐي

ЦǢަࠅέdݽԍEڸς0」יՖЍԍFEڸϙخޜσࠅ9ڽיݽ]Zʼ

ǹϯóࠅa〉F¬ǹڽZԻɃϙΎי�9ԍӧǕΔ》F~ÀfڽɎWXΡƅ߃

¾~Ϙđo〉ʪЦَܯˏَҤࠅҩʰø^R¾Ύڽoa〉]ٖܽo_ߨצ̋߉

WԍLYMݐࠅ߷�ÀdݽɕYýܽ̇EࠅڸɎέʼ߃գōÎФFЦڠࠅهĒ

������������������������������������������������
���� Id. at 1420	�
���
� Id. at 1424	�

���� Id. at 1424	� ¬ǹ~ÀʮɑࠈڛLI agree to have vaginal sex with you. Let us now proceed.M Ŝ
 ,LKissing you is making me so hot. I want you to be inside me. Do you want thatࠈڛ�dԍςי
too?MF 
��
� Id. at 1425	�
���� Id. at 1425	�
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Дǂ֊ðosȯДǂԍݒ٪ݢČࠅō_̵֘߉ԍࠅˏ٪ݢ�Ýƻަέo〉َܯ

ˏَҤϤۺdʰ354F 

խV߁ ùϛΓˏdo〉  

Ǵˏϛ؃a݇ͽlʛԍˏރµEˏѥ0ࠅϛuǴˏƚУ֌տ|ŝˏԍ˄

ϛࠉЦՓˏѥ0ϓÞς݇ͽRՓӬѥέʛࠅ�ۏ؈《ҧѭˠ}ۃYƻeɎࠅ《

uǴˏěǉήݯݦԍŜʳEЗϙԍӑŜկĔԐיҤˏَҤࠉϛuǴˏ݇ͽϛݯ

Ҥ355FƻĚϬJَˏَܯϛuǴˏƚУӴˏ�վώɎʭԍέʛࠉyνˏَܯ~

ǸԍДʛZϙԛɎ。9Ǵؑ޵[ˏЕԍˏَҤYӟܨҤڒǣ~ϙځځ̋ࠅXۃ

ˏԍʟ4هǕF�ǉήй¾~ԍˏ؃aЛࠅøԎϛЛĔ؃ӱ݇ͽ؃ɱ̔ÌǸԍ

ˏَҤ̋ӬѥέʛࠅƻϢ±–�~ЛĔԍĝ͞XࠅỲɊҧܑԍَҤӅׅ9ࠅ

ܹʍʁΉLˏMԍَҤd؃ӱࠅLӟ˦9Mԍˏyˠʤ¥ҤƐRmіˏyДϬ

ԍ˦іỲΌ̾356F 

ς�ɕo〉dϛΓˏ̀ࠅɊ߻ݢΐƻº؃ˏںaЛࠅ{ōc٪µƻêČ؃

a〉ڳXԍˏَҤ〉ࠅߎfٮҤϛΓԍo〉Fo〉dϛΓĝ̈͞ࠅƵڛܩ�ʃ

ҤϛЛo〉EĈή߃ōʼ}ࠅEրՄE؃aҤĒάڳ�ω܇ࠅҤϘa٪ĢČ߿

ԠͰZϛo〉ڍࠅ&װo〉έʳڠŘςsϛΓࠅլmĝ͞ʰࠅɕɃޚӝǏĒ

ά߃�ࠅϛϓҤڎԕd٭նFݒČǴˏaטڢ׏ěڒҤo〉dϛΓˏfŖ׌ח

Ƶ·z·ɪȩɺǱíȥލԍLˏӅׅޅ߄ΑձࠃSOPPࠄMȨěࠅθƻ֕ФϸƷ

ˏώ&ƅˏߤΉࠅoσҰܬՖЍԍEߎ؃ԍˏَҤϸƷΡ9FʴȨěfַ֗

Ĉٙࠅ–~Yùϛo〉ه̋&װήٙʡܜE〉ڳYѺEỲYŘEӍۅYλE

ҍYރʻEC͙CɕEڛYĈ_Eю̋ߺY҄ݓܩYf�ٙݠٴҤϛΓԍo〉

357F 

ҩֶיªϛWܝȨě͞­o〉dĒάГ҃ࠅϛuˠѕX®ҩϙĈӝަέɎ

ήo〉ԍڒԯYoࠅǹٴڙկӝࠅۃÞςӴˏɽϙ�ҤǴˏԍYάٖԿ̵֘E

5��ϓ(ʡ4ԍέ߼ςƻࠅկَҤݼިۺۤ·ډ؃ɱԍ̕EͿ�ٕҾEݼ͙

ʛَܯˏَҤ̋ςɹϟӴˏֿ0¥׀�ʀīǴˏԻڒʻ〉ࠅ�ǴˏϙڒҤøɲ

λԻٖܽoǷԍYࠅ〈ߎЦσَҤ~Ɏήٙ–~o〉؈sԍڒڙݰԯװࠅs¥

ҤϛΓ̫ܖԍqӱ׌ࠅƵÚ֜ȥڒٴ٬ڛҤࠅYَڢҤ~ԍڼٴڙݰςsm

ӟپڂࠅ^َҤ~YȺڼٴڙݰ�ځ¥Ҥ̫ࠉܖϛԍіލěȺَځҤ~f��

������������������������������������������������
���
� Id. at 1426-1427	�

���� Schulhofer, supra note 131, at�87.�
���� Schulhofer, supra note 131, at�88.�
���
� The Antioch College Sexual Offences Prevention Policy 1ࠃJune 8, 1996ࠄFŖ֥חդࠈ

https://antiochcollege.edu/campus-life/sexual-offense-prevention-policy-title-ix/ࠅϘʰٱݿζࠈ
�
�
ʃ � Ϛ �� ζF�
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LmӟԍMڼٴڙݰ¥Ҥ̫ࠅܖЦσࠅƱҤɅĒ^ٚĒטʼ߃Ēάٙſƻڼٴ

ٙ–~َҤWςsɡLܹǬࠃnegligentࠄMࠅǹϯςǉήܹǬԍࠅڼٴڙݰ®

ҩfࠅׇه�ЦσɅĒƻɃۜWϙɊˏ±–Ӆׅ9܏ҤܹǬӅׅݍࠉϛRڛě

ςĿČܹǬ܈؈ӔڒࠅҤŒěWfڼٴڙݰ��¥Ҥ̫ڼٴڙݰ�ࠅܖςǉή

L܈ӔࠃrecklessࠄMσࠅYƻЦތFܹיǬ܈؈Ӕɰēƻήĝטм܄ÌqȲٲ

ĒάَҤ~ԍڒԯςsmӟࠅʰטěςÌqʴَҤ~aٲWڒȯøςsبʹƼ

ˆӸٙ–~ςsϛo〉358F 

խƯ߁ ɐ֗ 

ˏَҤ^ԍLo〉M̀ҤLҧӡԀԍϛΓo〉M̋טՔLԠͰo〉Mέf

ԊӬԍqˠEĔԐͦǬ̔ࠅɎή̔Ҥdo〉ʰ߃ōӻq~ʼ〈ࠅ�٪ŏА̇ކ

ԍնƶ�Ř̔fװӭӬԍʰϯݓ٪ϛ̔oࠅٴ〉ōɎήo〉ԍñȺ؈նƶяϛ

�¢R֝ٴڙӾˡFҧڢςƻԛsДʛE҄ܩДʛ̋ڠטĒДʛXٙࠅ–~Ʊ

ҤޓήڙݰԍӧǕXࠅǉήL0ЗڙݰM̔ҤdLo〉MỲɊøڒȯҤLކ

ŏА̇٪�ԍo〉MܨࠅՓʤʛWԍLo〉MϛӡԀ̀YùϛΓˏ359F 

ߎ〈Ɏ~–ٙ؈~ƻَҤࠅˏo〉~LҧӡԀԍϛΓo〉MԍϛΓګ̔י

ԍڒԯYoσَ؛ࠅҤ~٪�øaڒٲԯ¥̫ࠅܖǉήo〉dϛΓˏԍ٪ࠅ�

ϤΡ�ҤŖ׌חƵɃ1WĿēܹǬ܈؈ӔԍέʛࠅŒěWf��LܹǬMڙݰ

 FܖěYʳ¥Ҥ̫ࠅσڼٴڙݰӔM܈�LࠅܖҤ̫¥ڼٴ

խƯյ Ɏø�գіДʛd̠Ē 

խR߁ ɎʡėДʛd̠Ē 

ࠅ�٪Ҥ¥ߎ〈�Ɋʡė&Ύ٪ڍ̀ࠅڽіԐΎںӅׅºˏخޜҤڒטڢ

хŝ–~ԍY̫¥ҤɎήˏَҤςsŝĖo〉ҤĒ٪}ࠅҤĒάσ&�ʡ؅ض

άFʡėДʛڒҤςṡգˏ±–ٙޭࠅ–~ϛԕò&̮̫ࠅ�ϛҧ̵َ̫Ҥ

¥ҤӅׅ؈sԍڒȯ360F 

ōªƻʡė&ݒČࠅϛԍΐɇ̣޵ڒҾӟˏԍ̕вࠃ¬ǹࠉࠄܜױƻٙ–

&ʡė؛ǹÃ¬ࠅǢӆѕ¬ڒϛԍ̣ࠅϛԍc٪хmӟ̮̫ࠅČݒYܾߎ〈~

ɲ֠Ėܽǜėٙ–טY̫ԍfٙࠅˏװ–~ō´яϛ̫̮ߨרԍ؊0®ҩװǥ

������������������������������������������������
���� Anderson, supra note 91, at 1426.�
���
� #Ȱȓࠅʡėˏyׅ^ϛ؃ˏރaЛd͖ٺ��ďіխ 

� Ѓխ ǨȥճӟȥޅƵࠅҤ^ʻ߁�


ࠅ��߀ࠅΡڢіʯȥօԹǞލ��� ʃ �
ϚF�
���� ڄoࠅρǹޑ ߀ࠅ�� 
��F�
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̇գˏ±–ࠅYܹō´͕ŜܨЕԍࠅݠٴ®ҩςʘգƻَҤ~ªӮʡė&ǜė

 ԍ˦ÞW361Fߎ〈ט–ٙ

Ɏήˏ؃ad」ʍࠅʡėДʛʡڟԍҧڢςҾӟˏ̋޵Ҿӟˏԍʡė&ࠅ

ªʳºںіԐÌި؃a〉ࠅڳcݢخήςsŝϛʡėיˆӸ〉ߎԍݢ٪ˏFʡ

ėДʛʘգƻҵЛΡ9Ɏήˏ±–dӊޙԍ˦Þ؈Ì٬dWڒࠅҤLԠХMԍ

þӬƄࠅݤ&ąςяϛԕϘǨࠅ΀ɄЮYɚۇ؃ɱԍںϙҤoºט–ٙ–±ˏ

Ōَ̫̮ޝҤ~ԍǴ~ݓࠅςО̵362ܙݍF 

Ǵˏaڒט׏ҤʡėДʛƳ9ʡȈࠅˌܟ]ϛªǴˏѳҤȲ9ߨԍӝۃF

øڒҤˏӅׅƻùϛӂЯރµσς޵ɽީݥ�Ѻԍࠅƻ݂ŝٯ~EҭטڳY٫

±–ԍӆѕࠅɎ�Àٶיcϛ؈dҤˏَҤ̖Yϙ݂ŝنʭ؛ࠅY̫ɕϙ݂Ė

ƫSԍɎʭࠅ�Àʴٙ–dđɕяϛӟٴԊӬo�߷q̔ࠅ�ԚĖϘʰkݓY

ϙ̮̫363F 

խr߁ Ɏ¼ХʡėДʛd̠Ē 

ǉήǉܯǴˏaڒט׏ҤˏēE֠ҝEՓγկYʂկ֗Аεҩφܸȟƻࠅ

ʟ4RέɎήʡ4טˏyԍ٪хYfװϛԠͰԍo〉F�T9~¾؈9֚׳«

Йט–ٙٮԍo〉ࠅYיϙھʟ4ԍٙ–ۏڹ؂ٙ޸טԍǜ&FʴЦٲdރࠅ

ќĖYʂկ֗Аԍ¼ХʡėДʛ�eϓܚۓװʟ4֠טɽ؂޸ԍóީهǕڶࠅ

ǹL֠ևõj٪хδXف~Ӯˏϝ1«͡Ŝɬ¥ЗϙMࠅō´ف~o〉͞­ˏ

ϝ1ࠅ�Цo〉]޵ԠԍĈήיࠅߎ؃ςŝYʂկ֗Аԍʡė364F  

ȥ̿טĈ¼ХʡėДʛޥҩϛWܝæࠅ߻ŏϙӭӬڧǹLʟ4טҤ¢Yװ

Ĉۙˏ«͡Ŝ؃ɱ̔ޭd׆�Eۖ҂MELˏԍĈۙԛ܄ή30&ԍĈۙ՚ե

ϛ¢YoMկߏ�ήˏɬ¥ςs̀mі9ԍҳࠅڢƻЦǉԽWُӬǹϯˏyν

mіࠅҤoɬ¥ЗϙӮˏTy͡Ҥ¢А̇ˏ±–ԍۜӾ365F 

ȥڒטҤ¼ХʡėДʛ؄�cٙƵޚіʏӮ«هӟǨ٭Дٓ՝̊؈–~ܼ

ˠǕXԍˏ±–َҤࠅҧіԻԯYʂկ֗АςsҤ۬ǥѺЋԍďіА̇٪ࠅ�

�Řƻҧі݊îԍYʂկ֗АXࠅςs̔ϛԊӬЛ&YɎկԍˏyݓςˏ±–

ԍӾƓFǉܯǴˏaט׏ MacKinnon ڒҤ]Yς̔ϛЛ&Ƽ�YɎկԍˏy

Lˏςߒ�ćࠅMdГ҃ܙς�͞ĈLօҳˏَҤςsŝУࠅ–±ˏϙА̇ݓ

ʘգƻ݇ͽEԛsˏ؈˶ϟMFޥҩ¼ХʡėДʛ؈ՖЍo〉ДʛԍɰӺԟ�

������������������������������������������������
���� Ӗԏӕࠅoڄ �
߀ࠅ ���F�
��
� ϥ¨ӗࠅoڄ ߀ࠅ�� ��F�
���
� ڄoࠅρǹޑ ߀ࠅ�� ��F�

���� ڄoࠅρǹޑ ߀ࠅ�� 


�

ڄoࠉ� ߀ࠅ�� ��F�
���� ϥ¨ӗࠅoڄ ߀ࠅ�� ��F�
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YλԻԍ܄Wݠٴ¾MRܙХʡėДʛŏ͕ӮLօҳَҤςsŝУ¼�ࠅ�ދ

Г҃̇ܬࠅϛ݁Ӯҳڸdf366װF  

խV߁ ɎܾY〉ߎДʛd̠Ē 

ˏҤ^ʻʘАߎ〈�ӻ̈ÀࠅҤڒט׏ǴˏaܯǉࠅچДʛԍ̠ߎ〈ήރ

Ӆׅσࠅʼݢخ߃L٪ʴڜԍڒ»߻ٲȯςsܾY〉ߎMԍҳࠅڸƻYoΡ9

ªަέɎήࠅήҵЛdXވ®ήʟ4۫ߎ〈ˏªǴࠅēЛ&ԍYկˏࠅχX׬

ԉԅˏߎ؃޵ZЦRДʛɓˆӸLࠅіʯ{ҧʴщά367ࠅԯڒϛYoߎ〈

MҤ݂ܵˏ±ԍӬӟŘʻࠄfreezingࠃM̋L0ʢYʳࠄinvoluntary paralysisࠃ

ӟỲࠅɋ—ڒҤЦӝۃƻ݂ŝˏ±σ޵ɽφܸ368F 

ӧٲ�ȲލɽϙĈӝі֠ࠅ؃adٚĒˏ–ǾރϛࠅXڲƻЬʃіʯɃי

ǕĒάdӟӱࠅžӝĈĚϬZáԚԍˌ˦ڧࠅǹٙ–~ԍỲ]ҧٖ̄ߦӝХ

ɽט̋}ࠅςٙ–ǴˏdףЌࠅ�ŘَҤ~ٙ–~ަέyʬރµࠅҧYćߒҵ

ЛXԍˏēʟ4Ìɰ369F  

ǹڶ Commonwealth v. Berkowitz370 RϾ^ࠅåճŝ–טRý_ٖ߉Կ

LYMٙࠅſَܯ�oˏyَҤٙࠅſяϛªӮШ&̋Ȍױŝ–~Fۗǡіɖ

vɪϘߩіٚލȯٙࠅſяϛʡėˏyŝ–ࠅטӟӱƻήLރήӳݼި˦~ڂ

Rqܨŝ–~ԯܼࠅݺݼ̘߫܈ݒѺЋٖλøf�ʴñݮٽ΂ڲࠅԍ˦іݽ̓

Ƀࠅ�ςǷʴϢƤܹډTݺݼ̋ݎݺFM371ࠅӻŝ–~ԊӝǷԍLYMٙˆ

Ӹࠅŗ݂ŝoߦƩࠅςsɲ֠А̇ʡėˏF 

ˏēΡ9XԍáƳ˦Þࠅªʡˏyԍٙ–~ޭYάxƙ؃ɱԍYࠅ〈ߎk

ʡȈھࠅ˦ˌYά٢١ҵЛΡ9ԍˏēࠅMԍ٪�ƻ̀ӮWߎ〈׬Lܾګ̔ھ

ԯ̇ҤڒɁɎήˏēΡ9ԍڵЙɁȮEࠅƻɃ1΀¥Wࠅϓ(Ƴ9[ý١ˌܟ

Ξ¾َׅςṡգԍY՘ȯƱ֏372F 

������������������������������������������������
���
� ϥ¨ӗࠅoڄ ߀ࠅ�� �����F�

���� ȩԠ˲ࠅoڄ 
�
߀ࠅ ��
F�
���� Commonwealth v. Berkowitz, 537 Pa. 143, 641 A.2d 1161 (1994).�
���
� ȩԠ˲ࠅoڄ 
�
߀ࠅ ��
F�

���� Ͼ¬qɃࠈӳڂ~ςRpǨȥӬࠅƻǷ̔ƻǨȥԍȻ،ٟɍ̢ǷԍϜřFƻΝݺ]Zяϛʳ

ĖհʵʰࠅǷќ〉Ėݺяϛࠅݲщȯܯð̓ࠅݽԊӝǷϜřԍȴřَࠃҤ~ࠄƻٟ̓ݽFَҤ

ٶ�ࠅ»ɞԚĖǷỲܹܯˏ¾─ȄÍĈݼ~dʰَҤࠅŝo͗~ڂӳࠅݽǷӶXRвσھ~

±ˏ[Xٕϝ׵ࠅǷ֐ςǋ̾ͱݍ~Ҥَ�ࠅW̵֘߉_~–åճŝࠅλԻY˦٪ԊӬٖܽږ

ǷF�
���
� Commonwealth v. Berkowitz, 537 Pa. 143, 641 A.2d 1161 (1994).�

��
� ӖϏ`פלࠅǬږԍٙ–~ࠈʴǴˏa׏іȥԍٳʍԟҭטڳʡώjіɅĒ^ԍˏܼʹࠅ؆
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ࠅ�٪ݢخṀҤjіɃ1ԍߎ〈ԍLςsܾY~–ٙࠅƻՀϙӝɃXי

ƱՐʊԍ΀¥ªٙ–~̇ҤٙЙߥEܱƓԍɎ݂ࠅۃŝǨԤ̃ӾԍԬԘ̇ܬr

ʍÛ–ٙࠅ–~ԍLٙۏڹṀҤީ�ΎڽԍғƻЩ373ٮF 

խtյ ɎА̇٪ۏڲ؊؈��dừ 

ɎήLՖЍo〉ДʛMϘǣd̠ࠅچƻήR�ϓΎðׅԍА̇٪ڲ؊ࠅ�

λςsm〉ˏyڲ�ީࠅǉήˏӅׅǣҤȾȴӅׅࠅ޿��e{oσŝøʧۏ

̋ς޵ʻӪˠߎԍˏyࠅς�ˏ±Ͼ�ԍ؊ڲƲީࠅɊYĔήٙſࠅϛܾYҧ

ׅ͙ȯŒědיىϘǣٙڢٺdࠅXΡ�А̇٪�Ɏ؊ۏڲ�ςṡܬʧࠅ޿

�ŘɎήҧׅ͙ȯŒěϛҧܾYࠅҤܝڢLՖЍo〉MգіДʛɎήپڂWԍ

ʧ޿ӆѕF 

խR߁ А̇٪�ϛҧʧۏڲ؊޿� 

խRР ؊ۏڲ�dñѰŘնƶ 

Ɏ¢qࠅd¢έپڂƻщȯװøĨࠅЎ˅dR٪ݢ΂іWԍڲ�Ҥۏڲ؊

�dñѰŘøնۏڲ؊ōטڢ٪ߛࠅdՐʍڲ؊Ř̀ࠅ1׏΂dڲϛ͞Ĉࠅ߁

ƶF 

F̈ڼٴq«lϛYoٴŘɃ1٬ڛƵȥ̈ࠅ�dñѰŘնƶۏڲ؊ήރ

Ƶӝَďqپڂіխ 161 Ѓխ 1 ߁dգіӟӱ̿ĈࠈLҤԻɃ¶ªЙɁȮۈ

΂ڲĈ͞ۈ؃̀ࠅЙɁȮɎήٙſdӅׅqɃ……ڂФøҞَۤޅ�Řۏڲ؊

ŘڛϝdɃۜۏ�FMЦǢࠅϘߩіލ 91ʃխ 4Нďqʏϙڸщڸ{ɎϤіխ

161Ѓ͞ĈڛλࠈLҤێʺҧׅ͙ȯŒěࠅЙɁȮɎήٙſdӅׅqɃۈ̀ࠅ

Ƀۜ؊ۏڲ�Fďqپڂі¼ХʰխRԌö?RЃխR٭߁ȯNЙɁȮɕٙſ

ӅׅqɃࠅ�ۏڲ؊ۈ̀ࠅ]̿ĈڲλdέіOࠅλٷЙɁȮ؊ۏڲ�dñ

Ѱ̀ގࠅԕN͞Ĉڲ΂Odʤʛ؊ࠃ�ۏڲŖҫϤі¼ХĝǖٷխRԌö?V

ЃdգіӟӱګNǹڒЙɁȮϛ؊ࠅ�ۏڲ �ø؊ࠅڲ��ªіލʳϛmӟԍ

fӾdՐʍҤɲ۬ࠅǹЙɁȮ͞Ĉdڲ΂ࠅɲ۬ªіލʳϛmӟԍfӾࠅøʤ

ʛԍ؊ۏڲ�ɲԕ...ࠅOࠄǢࠅɓ̀N̿ĈøڲλdέіOࠅӮڛ�ϝіࠅލ

ªіȮNԻ»OٙſӅׅА̇qɃdȟƻFMϛڒҤЦbɊ͞Ĉڲ΂ۈ΁؈ʤ

ʛࠃaۏڲ؊ࠄٲ�]ĐࠅɊɃۜࠃȲڛ؈�ۏڲ؊ࠄٲϝۈ΁ԛ͞]374ڢF 

������������������������������������������������
���
� ȩԠ˲ࠅoڄ 
�
߀ࠅ ��F�

���� vɫࠅࠀďqڲ΂іðݺ�խRࠈڮďq؊ۏڲ�ԍČࠅݖϚηіȥΘȴࠅխ ��ϡ߀ࠅ ���
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ϛaʠ؊ۏڲ�µRٴщLʭڲqɃϘʰYλσіʯΓϯǹ¢ČݖMdӟ

ލɅӟ֗ϯіࠅݖεŝҧׅ͙ȯŒěŘϛӾҤĔٙſŒědΌپڂďqיࠅڢ

qڲʭࠅ�ςࠅṑҤٙſҧׅdĒщࠅڲʤ̇Ի»ҧӾdϛׅĒщʻװϢ؛

Ƀ؄ɅӟϘʰ�ҧіԻȯσṑĒщט�ۏڲ؊ۈΖڂdȲࠅ�ۏڲ؊ٲŘӱ

ЦُӬӻq~Ҥ݊îΖיڂՖЍҤ؊ڲѥ0ڲλօҳqɃdaۏڲ؊ٲ�Ў

ݒКݺɲܽ۬ǥӅׅȗӾіȯڂЙɁȮɕۤࠉپڂԚ͗ǰӮήďqװY[ࠅ˅

ČۈϛӐգdڲλ؄ࠅ1׏ήςsܽϛׅĒщdԻ»Րʍěµԕڲλ1׏�E

īіލԊӝԠɃࠅ]ҧ؊ۏڲ�Ζ֗ڂϯۈ΁dƓ375ߌF 

bŖҫ׌Ƶіڛګ̔ࠅϝۏ�bӻq~RܬªٚĒטήڲ΂ڟϷʰ͕»ø

aʠdۏ�FƱҧׅ͙ȯŒěࠅZٙſҧڲ؃ɱׅdࠅ1׏ς̀ӱЙɁȮڲλ

ٙſҤА̇٪�َҤEٙۤۈſϛׅdΞڲߨλ1׏ōڛϝࠅ�ۏЙɁȮ؛Ϣ

ԕڛϝٙࠅ�ۏſɊŝҧׅĒщFŗЙɁȮ̔ۏڲ؊ۈ�dնƶࠅѰ̻ȲٲŘ

aٲА̇٪�dՖЍqɃࠅƻϳuӂȯӅׅǂ」ࠅɓޭڲλіȯѬЍqɃݒ

ČࠅǹˏyَҤϢ֠ٙ–~o〉ࠅˢѬЍq߁Ý�А̇іʯλΡdӅׅ̇գ٪

�ҤࠅތɎήٙſ̫̔͞ܖqɃdYȟƻ̋Ẏգގࠅøɲ͞Ĉԛӻdڲ΂ࠅ

aʠϛ؛ſٙࠅȫӷʰڲ؊�FЙɁȮۏڲ؊ۈЙɁȮYࠅʳ�̇գܖλ̫ڲ

ڍZٙſɎࠅկqӱɎٙſϛĔڍƱҤࠅqӱۏѻîׅ̋�ۏŏކŏܾіEކ

qӱϛӂЯԯࠅڳм܄oه¢ٴŜʳڲ΂ڲλڍqӱ؛ࠅªЙɁȮɎЦկqӱ

ϝڛۈΒӱٙſࠅ΂�ѷѱԠԛڲ=ޞ〈Β̋ܔn̫׮װſfٙࠅ�ۏڲ؊ۈ

  �376Fۏ

؄ή͞Ĉڲ΂ۏ�µ̿ӻq~RέaʠϳӂȯqɃࠅҤªڍaʠʳ�̇Ҥ

ϛΓҳۈࠅ߻ϛqі͞ލĈ۬�Ό̾øaʠԍԛӻڲ΂d؛ࠅ�ۏϢɠَ͞Ĉ

ɽaܩΒࠅȯڒҤɎøYĔdܧʳލіࠅ߻ҤϛΓҳ̇װaʠōYڍ�ۏ΂ڲ

ʠϛϳ߁ՖЍqɃdRέ̀ࠅëۈL͞Ĉڲ΂ۏ�Mڲ؊ࠅdĝɎέ]ҧ؊ڲ

Y1׏ߠFùࠅٶיߨЙɁȮɎɎА̇٪�d̔ϛ٪֏ƾۈϛ͞Ĉڲ΂ࠅ�ۏ

7uіʯλȯdѬЍӅׅА̇٪֏ࠅō̔ګɃۜࠃȲۏڲ؊ࠄٲ�FЙɁȮ؊

ࠅMܖqӱdLՖЍ̫ۏѻîׅ̋�ۏŏކŏܾі̋ކĈ͞؛ſٙࠅȫӷʰڲ

ǹХӻْޅŘʻՄƝǬࠅƱøͻϛӂēԯ̀ڳë͞Ĉܖ̫ڍҤmӟfװdڲ

΂ڲ�ࠅɃøaʠ̋ݠٴdqɃȟƻࠅsě´YА̇ҳࠅ߻ЙɁȮҧ߃Ҥ�¢

Yٙ؛ࠉߠſ͞ĈɎήА̇٪�Yڍӻd̫ܖqࠅ߁ǹϾԊσٙſƻӅׅӝǏ

�Ǣd̔هEǉήƖ〉̾ϛۡҾկࠅˏۜW؛Ҥɋɡή¾~̔ԯ̋ٙſ¾~܄

νŜʳ͞ࠅטĈڲ΂ڲλܖ̫ڍq߁ҤԠdࠅ1׏ṑӱٙſۈ΁ٶ͡ࠅdࠅ

������������������������������������������������
���� ϮࠅޡݩďqپڂіWü߀ࠅ�
���

ࠅ���� ʃ �ϚjһF�
���� vɫࠅࠀoڄ ߀ࠅ��� �����F�
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ƻپڂՐʊَܯԍܹՐ^ࠅϛŝYĔԐĒάdىԍӻq~ࠅҤị̂΁ڍYĔԐ

dĒά̔ࠅҤ؊َڲҤdۈ΁יࠅήՐʊ^͞Ĉڲ΂dࠅ�ۏ{ō̔ګʤʛ

 �377Fۏڲ؊ࠄٲaࠃ

̈Ƶďq؊ގ�ۏڲ®ďڂіխ 161ЃEխ 163ЃЃΡŘգіڛλǢࠅ؊

ۈ̀ࠅטqɃڲōaʠʭࠅ�ǉϤWϛXĐVŒěࠅɓҧ֘ɎГ҃ݖ�Čۏڲ

aʠɽ」qɃࠉ�ۏڲ؊ۈ̀ࠅטڳɎήՖЍaʠdqɃϛӂēԯࠉ�ۏڲ؊

ӻˏEڍ�٪�FЙɁȮɎήА̇ۏڲ؊ۈטqɃ「ڽaʠࠅ�ۏڲ؊ۈYט

Ӆׅ(ݢ٪�EׇهЃ�ȟƻdqɃࠉ�ۏڲ؊ۈďqٙſʳº̾֩ࠅߺYۈ

�ϛܾіࠅӻqɃȟƻσڍ�٪FŗА̇׏Č]ҧӾݒЦࠅ1׏ɱׅdڲ؃

ˏEϛۏˏҤɽ」ࠅf͙ȯܾіˏEϛۏˏȟƻࠅЙɁȮҧʒý؊ٙࠉڲſa

ʠϛކŏܾіEކŏۏ�qӱ̋Ҥø�ՖЍ̫ࠅܖƱڍqӱϛĔήٙſࠅZ¢

ࠅ΂ڲе҆=ޞФøޅҤࠅҤѺЋ܄ſ̀ٙࠅ΂ڲ�qӱdۏŏކڍfԊӝه

̀ӱٙſ�378ۏڲ؊ۈF  

խrР А̇٪�dʧ޿ 

L؊ڲd̔ƻࠅΖڂd̔ƻMӱήqɃڲλdƲީۏڲ؊ࠅ�dČࠅݖщ

ȯoپڂԍ2ΖࠅݱރŝČݖdRࠅܬʬʬީ�Ҋ۬؊ۏڲ�d٪хࠅƱיŝ

ĖіލҤYĔήødĒщFʴࠅיӻq~اYۏڲ؊ٮݢ�dČࠅݖԻ؃ڒɱ

ήپڂWdæ)Ƽ�F  

ǹĝ̔ۏڲ؊ࠅܝ�Wࠅ�ЙɁȮɕaEȲА̇٪ڍ�ӻˏEӅׅ(ݢ٪

�EׇهЃ�ȟƻdqɃיࠅ�ۏڲ؊ۈӱٙſɕaʠϛކŏܾіEކŏۏ�

qӱ̋А̇٪�Yڍӻd̫ܖqۏڲ؊ۈ߁�F؄Цࠅf٬А̇٪�Ɏή؊ڲ

؊ōςso〉ˏyَҤԍࠅ�M٪�dȯߎ〈LڢٺFς�XΡ޿��ϛʧۏ

 �ƻƊRέFۏڲ

ˏyɎۃԍ〉ߎ՚ҤՖЍ٪�̋ѬЍ٪ࠅ�ƻӝَďі̔ҤܾY〉ߎdӮ

َڲ؊έ̀ڂě͘ࠅ֏٪MςYіА̇٪�ԍYіʘАߎ〈ҤLܾYڒǹࠅڇ

Ҥ~ˏyَҤܾYˏyɎۃd〉יࠅߎˏyَҤ�LŜʳo〉MҤʼ٪ڒיࠅ

Ҥɲʳo〉ҤކŏА̇٪ࠅ�ěٙſҤaʠϛА̇٪�YڍӻdqӱڍࠅʳĖ

Ɏۃo〉ԍ؊ۏڲ�ōƻٙſRέיࠉÊڀƻՖЍo〉ДʛXࠅƐϛˏَҤd

Ŗט؈ɎήˏَҤƾٖܽλԻϛΓdo〉ࠅˏَҤȄmіࠅς�ӻˏَҤRέ

͞ĈøϢٖԿՖЍo〉σࠅ�έōϛڲλɲŜʳ�έՖЍo〉dٶ͡ࠅ1׏

dࠅÊڀΎ͕ՖЍo〉Г҃ࠅЙɁȮÝޭ̿Ĉٙ–~]ϢϛՖЍo〉dqɃς

������������������������������������������������
���� vɫࠅࠀoڄ ߀ࠅ��� �����F�
���� vɫࠅࠀoڄ ߀ࠅ��� �����F�
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�ٙſ]ҧŜʳo〉ٙࠅſҤaʠϛА̇٪�YڍӻdqӱࠅōϛڲλɲŜʳ

�έՖЍo〉d1׏FΒ؛ˏӅׅΎ͕ՖЍo〉Гٖ҃��ࠅƻٙ–~〉ߎd

  dΓϯ379F͡܏�ۏڲ؊ҧӭӬ[ࠅ�Wۏڲ؊

ς�ϛڒҤƻLՖЍo〉ДʛMXګ̔ࠅԍ؊͡܏�ۏڲd〉ࠅϤΡ�Ҥ

Ƀb̀ࠅٴڙςࠅڛƻɅĒ^̋Հϙٳٮԍݢʻϛ̔܏ՏFƻӝَіܷ¥Xࠅ

ëڀ߄ӻq~bςo〉ҤˏَҤԍ޵ގࠅøϛ̔YɎ̋ӺࠅڸsěЦσ̔Ҥd

ˏَҤōҤmіFƱЦڲ٪ޭ~–ٙࠅλ؃ɱ]Yߎ〉ҤڍˏَҤࠅZ{ɲѺ

ЋԍَھҤ~ڒԯĖ؃ɱ]Yߎ〉ԍˠѕFʴיɅĒԍƓߌ^ʻkޜdޣ^ƻ

іʯࠅâF�ƻԻȯo〉Г҃dXچŝĖ͖՚َٶӻσԍ~–ٙࠅWۺ~–ٙ

bςڈ͖ٙ~–ٙ޵ގڀ߄ø〉ߎ]ٖԿo〉ࠅsěƻøλԻo〉dĝࠅԎY

ʳڒҤӻq~bߎ〉ҤڍˏَҤࠅƻЦdX̔ҤdˏَҤōА̇ʡėˏyFě

ЦσࠅӻǴˏٙ–~ٖԿø]Ϣ¥Ĉo〉σࠅěَҤ~ō߃ÍĈڛλڲࠅλø

ԻɃɲŜʳo〉FіލɅӟԍҨי܏߻ƻَҤ~ۺW̔ࠅ٪Й̋ߥӫَܯיy

sڋƓԍࠅϙςݧɎَҤ~̔ܝdӻτˠʤࠅϷԯ՚եَҤ~ςǹ¢Ŝʳo

ÍoƊu̵֘ԍٖԿ̋~–ٙߥήЙݢخYςיࠅߎ〈ǹ¢Իԯӻq~dࠅ〈

َ0380Fޥҩڲλٙſϛׅԍ؊ۏڲ��ҩƻЙɁȮۺWࠅ�ø̔ЙߥԍɎۃ

Yýςٙ–~יࠅςЙَߥҤ~՚եŜʳo〉؈sԍَҤF�Ҩ߻d܏Տ]޵

 Տ381F܏�dۏڲ؊ٖ�

խr߁ ҧׅ͙ȯŒě 

ՖЍo〉ДʛϘɽ݂ܵĖԍ̠چςڒøܾYLҧׅ͙ȯŒěMࠅ{ōϛΆ

ʠďіׇهɎۃdȗࠅXɕøñѰ؈ՖЍo〉ДʛςsɎøϛ̔ʧ޿ҤڢٺF 

խRР ҧׅ͙ȯŒědñѰ 

mƵǨϙή٩èס 1948ʃ 12Ϛ 10ζܹܩ[ӵ~Лȳࠅٶø^ڍࠅȳٶխ

11Ѓխ ɅݼԍõڲW̔ޭԍRčºںܖƻϢ֠ӑʳࠅטLąŝďq͘ſࠈ߁1

Ēי®іڲɃϛׅ�ĝࠅϛЛٙٮҤҧׅFMЦbɎήLҧׅ͙ȯŒěMdȳ

Կ382F׌ƵݑסϘߩіލƻ In re Winship Ͼ^λԻ̿ĈࠅLҧׅ͙ȯŒěMb

٪ӾՐʍd׆�؄ҧʒ٪λ̔ϛӅׅ̇գڲ߃ӾіěɎήЙɁȮʼ׆ӱҧʒـ

хࠅήďqپڂ^ϓ(ԍù9383ߨF  

������������������������������������������������
���
� ڄoࠅțѶߩ ߀ࠅ��� ���F�

���� ϥ¨ӗࠅoڄ ߀ࠅ�� ���F�
���� ϥ¨ӗࠅoڄ ߀ࠅ�� �������F�
��

� Ϯࠅޡݩoڄ ߀ࠅ��� �������F�

���� In re Winship, 397 U.S. 358, 363(1970). Ϯ¸Ȭࠅďq؊׌�ࠆڢ�ۏڲƵіҤÆࠅݳՊգǩ
aΘ܇�ǨȥіʯȥԲ՚̔ԹǞڢΡ߀ࠅ 
ࠅ����� ʃ �ϚF�
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̈Ƶďqپڂіխ 154Ѓ٭ȯࠈLٙſϢ֠ɅĒڲλϛׅԻȯĝ͙ࠅȯø

ҤҧׅFӅׅqɃ̀®ڲ΂ڒȯdࠅҧڲ΂YʳڒȯӅׅqɃFMխ 161Ѓխ

λdέڲĈ̿[ࠅ�ۏڲ؊ۈ̀ࠅLЙɁȮɕٙſӅׅqɃࠈȯ٭ě߁1

іFMӱЦŒěʳĈՅФϛׅ͙ȯضࠅɃ1ڒҤL̀ӅׅqɃdڒȯڲ˹̀ࠅ

΂ࠅǹϢװԊӝԻɃdڲ΂ڲ̋ࠅ΂Y۬ڲ�λ؃ࠅY͙�װѽ̋΅ėdέ

іࠅ�ҤٚĒǉԽࠉŗӅׅqɃ̔˹dڲ΂ࠅҧڢµԚ͗ڲ΂̋ڲ͗ݽ΂ࠅø

ҤپڂWdڲλ߃ࠅήܩɽRؐ~ƾY؅ϛmӟd̃ӾיʳԻ»ҤԠɃdՐ

ʍࠅȄʳ΂ҤϛׅdڒȯࠅÃøڲλɓϢܽЦՐʍיɓϛmӟd̃ӾσࠅϤڧ

ҧׅ͙ȯdŒě؃̀ࠅҤٙſҧׅdڤԯࠅŗٙſsڒӅׅqɃֶ̔̾ٴܖª

Ẏװգ޵ގࠅϛԻɃڲ΂۬ڲ�λɎήٙſӅׅɲҧmӟd̃ӾǢࠅY݉װ

Ҥϛׅdڒȯࠅďqپڂі٭ȯٙſϛ֩ߺЛٙࠅſǉήLYڲ؃ɱׅŒ

ěMࠅYڲ؃ۈѺԋdࠅ�ۏYװƱٙſϢ͞װĈڲ΂ۖΥڲλøҧׅࠅōڒ

ȯøϛׅ384FɅĒ^ҧׅԍ͙ȯƅɎϛׅڲλ٪ܽĖߩГ҃ԍ٪хࠅςҤoƻ

YӻȯׅƅYӻҧׅdݽŜʳ݁ӻԍʂٔFіʯŒěWߎ〉͗ŝǨݤYӻҧׅ

ԍ¥Ҥ݊îRНYӻȯׅԍ�âԍ〉ࠅߎςǉή¾~؈Ƶ—õЛ&dݽλߒԍ

Л&Ǭٔ385F 

ҧׅ͙ȯŒěٙ؈ſ|ϛaʠõʂՐʊЛޅ؈ՇЛȾčԛࠅރҩɕӅׅq

ɃࠅٶיҧڢҤ¢կɇƫdࠅݠٴƾީ�ɊӅׅА̇٪�͑ގdFА̇٪�f

ýĿēҤlՓYoԍА̇٪�٪֏ࠅø7uaEȲٲА̇٪�٪֏E(ݢEѻ

֏٪�٪А̇ڍlڢҩYࠅΡEẎΡdА̇٪�٪֏կ̇؈֏٪�٪А̇܈

ήА̇٪�W̝ࠅҌ¢ՓƼࠅ�ƾY׵А̇٪�dϤۜࠅb̀ӱ�ٖƵ—dЙ

ɁȮۈ΁lڍА̇٪�٪֏ȟƻd؊ۏڲ�FbRέࠅ޸ҧٙڢſ��¢dp

ࠅ0ڽ�dۏڲ؊¢�̇ܬƾYϙࠅaʠА̇٪�Yȟƻ»ࠅږEέʛ̋Ӯ׏

ЙɁȮҧڢǹ¢ƾ̀ۈ΁ڲλ̔ϛА̇٪�ȟƻ؄ҧʒ׆Ӿd؊�386ۏڲF  

Lҧׅ͙ȯŒěMـӱ٪хЙɁȮۈ΁Ӆׅ̇գ٪�؄ҧʒ׆Ӿd؊ۏڲ

ۏڲ؊Wa٪dپڂďqݖ9FЦRЎ˅ΌߨªøɎήõʂɅĒdӟ˅ùࠅ�

�ČࠅݖbɊ̔ϛӅׅ̇գ٪�d؊ۏڲ�ČݖpЙɁȮۈ΁ࠅҤϘϺϤZY

f0ͧd؊ۏڲ�ČݖŒěF  

խrР ՖЍo〉ДʛɎҧׅ͙ȯŒědʧ޿ 

ŗׁڇǹϯަέlǇRࠅڇڲέަٮςӱіȮЙࠅLҧׅ͙ȯŒěMګ̔

føڲ�΂Ό̾יࠅЙɁȮɎήٙ͘ڂſӅׅqɃԍڲλۏ�ҧіܽĖªіލ

������������������������������������������������
���
� oĝ߀ࠅڄ ��F�

���� Ϯࠅޡݩoڄ ߀ࠅ��� �������F�
���� Ϯ¸Ȭࠅoڄ ߀ࠅ��� �
���F�
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¥̇ҧʒ׆ӾdԻ»Րʍԍʻࠅڲіލōҧіʘգۧۦmӟ̃ӾࠅΒ®ҧׅ͙

ȯŒě߃ɎٙſҤϛĔԍ͙ȯࠅĒøҧׅF{ō͘έdڲ΂ʼܽ߃ĖۦĈmӟ

̃ӾԍՐʍࠅǹϯYڲװλ̋טYװ�ê�ϛ&ԍڲ΂ڲλø͘ڂƅaʠࠅɓ

ϛӾࠅ׏ōٖԿYٙה͙װſҧׅԍԚ͙͗ȯࠅіލcװĒщٙſҧׅ387F 

ȯ�߷Еԍ٭іʯـࠅіߨƻɃٷԍՐʊςߎ〈~ӻqڒхَҤ~Ի٪י

Lo〉M̖ղo〉ࠅ]YѭŘՐʊіϛڲ�ދ΂ԍ٪х̋ࠅςѻͦҧׅ͙ȯԍ

ĔԐࠅZǹĝ̔ڲࠅܝλٙſϛׅԍ؊ۏڲ��ҩƻЙɁȮۺWࠅ]ҧѻͦҧ

ׅ͙ȯŒědº388ޛF 

ȥט Benedet ڒҤLҧׅ͙ȯMƅL͙ȯo〉M֠ɽٙѷҤRٙࠅڠſƻ

L͙ȯoיࠅōՐʊіԍLҧׅ͙ȯMࠅҤ�ҧׅڒϙݓіʯWࠅλϛׅĝڲ

〉MςɃߨіWd٭նF̔�LՖЍo〉MɊL͙ȯ¦ς٪ԍڲ޵ގࠅλ¦Y

٪Mڽ܏ҤL͙ȯ¦ςY٪ԍڲ޵ގࠅλ¦ς٪ԍMܨࠅςɃߨі٪�ԍΎ

יࠅYϙƱ͕ŜՖЍo〉ԍГ҃ࠅՐʊWٙſԍҧׅ͙ȯЛԐ]ҧٓ՝؈ࠅڽ

ӄӀՐʊWҧׅ͙ȯԍº389ޛF  

խVР ɐ֗ 

ʴ؊ۏڲ�dñѰfٲdࠅА̇٪�dʧࠅ޿ςϛ̔ʼҩࠅ�ή͕ŜLՖ

Ѝo〉ДʛMԍգіܹ؈TYڢҤʡė̕вܾ̋Y〉ߎДʛࠅٶי]ҧ̔܏ګ

�ŘƻӝَYǥȫƖԍɎࠅEՀϙ」ʍ߻ՏԍÝςǨԤҨ܏ø̔ࠅߌ�Ɠۏ͡

ήˏӅׅڟϷѧՐXࠅϓ(ºںŝ–~գǏࠅªLݻƥԍŝ–~Mf�ƻjі

ЦbՐࠅڛ̔טǹȥ}ࠅٶיɕҧׅ͙ȯŒěיAF͞ߎ〈ԍ׏օ^ɍхХߨ

ʊі؈Ƀߨіԍóɟ޸Ɠࠅߌ]ҧʧ޿F 

ς�ƻȩ׆LՖЍo〉MգіДʛ݂̔ܵϘǨԍҳࠅ߻ڸϤΡڒҤ]޵ø

ڢ٪ЦbXRզյ̔ࠅ�Y�ٖø݁Ӯήďіࠅ�sȯdӟӱ۬޵}ࠅ߻ׁ

 Fܝ

խöյ ɐ֗ 

ࠅҤ̀ՖЍa0ڒ޸ҤӴˏƻˏέڒࠅՖX֒ۃϡƻՀϙΡ9ԍĚϬJݹ

FaʠLՖЍo޿ǣɑŝĖʧݓēˏ¢�ࠅǴˏ̀ٙ0Ԯ̾ԍĚϬَҤДʛי

〉ДʛMڒטҤƻіʯ݁ӮWࠅі٭նގYξՀϙࠅ߻ٲøӫ؄ϓȺνـӱі

ΆǨʤ̇ՀϙрƶFΒ޿ԍʧˌܟϓ�Ì٬EיࠅªЦկˏَҤДʛmі9٭

������������������������������������������������
���� ϮՉˍEՍȢؗࠅ(̽Ǩˏ؃aіʯLՖЍo〉ДʛMɃ1ܷ¥Æࠈݳ�'4/4+��+4+*+:� Θ͍Ė

խࠅȒԲֶИࠅևɃڠȒǴΫԯʎٿ ��� ϡ߀ࠅ 
ࠅ����� ʃF�
���� oĝ߀ࠅڄ ��F�
���� oĝ߀ࠅڄ ����
F�
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ϛīήװŜՖЍo〉dГ҃Ɋ͕ࠅǴˏd؃aЛԍГܷ҃ӮݢǉήԠХɌࠅי

ՀϙǨԤʤ̇ɎήLˏMΡ9ԍΫ÷390ڳF 

ŗʴՀϙǨԤ÷ٳڳʍ̔ʤ̇ԍȲٲӟˏࠅٶיŝĖՀϙݹc֒Ֆԍܟ

ˌEεȯJޜࠅތ̔ۃσݽƻΡ9WåճɎήLˏMѥ0ϛރԍ؈߻ٲ」ʍϛ

ԍіʯГ҃Y�؅ڙݰיࠅ】ή֠ҝԍΡ9Ԋɞʬʬܹή֮܄�ԛࠅЧܯҏܥ

ǴˏήŌޝd^ࠅ{ϙ̇ҤՀϙΡ9Ύ޹EܯЧԍޛԾࠅЦǢࠅ®ĝܝϛރ؊

ɲԊ̔ڛf٬͕LՖЍo〉ДʛM�e]ҧȥࠅҧׅ͙ȯŒědñѰ؈�ۏڲ

ҳڸdӾ˳ς��̀Ύ͕LՖЍo〉ДʛM«ʘАêČºߎ〈~–ٙںԍіʯ

Г҃391F 

݋¥ŜÞς̵̦֘ӻ͕ڍԍԻỲࠅϤΡ�ҤƻіʯĒάWࠅڛ»ַ֗

〈øٮݢࠅˏǴݢ�ԠХɌڍς̀יࠅ߻ٲҤَҤ~cςƻC͙Cɕԍڒࠅڡ

ˁٖܽ؃ˏ؈aЛԍ߻ٲĒάF�oσࠅk̀ګ̔˳חďіùϛ̂̉Eчp9

dɯǨ&ࠅݤ�Řďіϛ̧ڭˏԍߩ؄ŒěיࠅɅ』Ēάςsգі͕ŜLՖЍ

o〉ДʛMƻіʯ݁ӮWςêČº؃ˏںaЛԍࠅɕЦďіdӂˏɊƻխtզ

ϛ̔ܝڎF 

������������������������������������������������
���� ԗٶӜࠅoڄ ߀ࠅ�� �

��
�F�
���� ԗٶӜࠅoڄ ߀ࠅ�� �

߀ࠅ��ڄoࠅϥ¨ӗࠉ �
F�



‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i  U

niv

ers
i t

y

DOI:10.6814/NCCU202001508

� ����

խtզ ̈Ƶďі݁ӮՖЍo〉Дʛfװd͖ٺ 

խRյ ՖЍo〉Дʛdʜð߻ڢ؈ 

ˏ±–і٭YÝƻ̈Ƶݹϡ�«×ŝҳࠅڸƻø�Ƶ—kςȄ֕ҳڢY

ø^ӂēʜԊʡࠅ¢ñѰҤޛ؃aЛԍºˏdRς߻ҳݱރԍڸuҳܨיࠅ�

  ٪�392FߨěςА̇ʡėˏyԍɃࠅdRߌԍƓڢܖ&

ɲ֠ñƵі9Րʊԍóõֈ؈ѬގɎȒǴRčʤʛЩٮõֈԍЃΡϤݓۺ

ϢλΡٶŘˏ±–FYܹࠅCEDAWȇƈϙƻ 1979ʃėٷdσϢɊˏ±–֊ð

ԍׁǬࠅҤ CEDAWȇƈϙԍRؐˏ〉٬̔ʣٝ7̻ܨࠅ 1989ʃԍխ Rي12

ؐˏ〉٬ɊίώǴˏ֊ðõֈԍºޛնƶࠅ�Řή 1992ʃԍխ 〈ˏRؐي19

٬ɊίώǴˏȯ׏ҤǉήˏēԍӅׅE2010ʃխ 28 يRؐˏ〉ݢ٬ӳխ 19

mƵϖήס1F׏ه̂؈ϷڟѓEޅƵ—ԍڟ٬ԍ〉θ]ʡ〈ˏRؐي 1993ʃ

 Declaration on the Elimination of Violence AgainstࠃٶίώǴˏȳގLѬܹܩ

WomenࠄMࠅkϖܹܩYɑϛރՅФˏēώ&ԍщ؈ڸõֈ3937̻ࠅɊШ&ٓ

՝^ԍˏώ&ٮҤ̎ҳӅׅԍLߞ׋õֈࠃThe Rome Statute of the International 

Criminal Court394ࠄMFkϛRuλΡՅФˏ±–ԍĿǆ~Лõֈࠅ¬ǹ 2014ʃ

ӬΓࠅչՔҤ�ΪǁǌEȯԍLޅѓɎ̫ίώǴˏ؈—ώdТѤڸϙEȯ

 Council of Europe Convention on preventing and combating violence againstࠃ

women and domestic violenceࠄM1995ࠅʃӬΓԍL^׌ѤޅѓÊׇ]Ѭގί

ώǴˏõֈࠃInter-American Convention on the Prevention, Punishment and 

Eradication of Violence against WomenࠅչՔ IA-VAWࠄMկ395Fܨuõֈ؈щ

Ƶ˼іǖ¼ЃΡ̈יࠅ1׏ںɎ̫ˏ±–ԍº؈ѓޅ—ǣѭŘƵځࠅԍñȺڸ

խ 10Ѓխ ޸ǣɟځ1ѭŘ׏ں1FƵ—º׏ںoƵ—ԍºٷkλࠅȯ٭ԍ߁6

ԍƓࠅߌƱշɿŘծװט&ϛࠅތÝОݢخƻĝܝϛރˏ±–ԍˏۜŘøϹʻ

А̇٪ܨ�ó¾ƓߌF  

ƵñЬ֠ 1999ʃǨɿ¼ХǾ–ˏ؃aׅզࠅЦʰ─ҧ̔Ύڽʡėˏyׅd

А̇٪ࠅ�σ؄�ζƵޚWϛ̔עѩڧࠅڢٺǹ�ΪǁǌEȯɎήʡėˏyԍ

������������������������������������������������
��
� ø�ԛރԍҳ7̻ݍڸϛˏ֠ߥdڋƓկՐʊƓࠅߌ�ŘςsʡėѓԆEެțԖ͘EՀĿõ

ſկӅׅܵهƓࠅߌϤΡƻЦYخǗF�
���� 
�6::.ࠈmƵ֥դסŖ٬ڡ
===	;4	58-
=53+4=':).
*'=
<'=

ࠈζٱݿϘʰࠅ.:3	581�-'=�>�
�

ʃ � Ϛ �� ζF�
���
� 
��
� ʃԍߞ׋õֈɊʖїօ֜ˏZݧɎӂȯߨ׎ԍʡώEˏǵޟEʡۙܜˏEʡ̃ܜȝE

ʡ֑̋֗ܜøߏ��Րʍԍˏώ&ٮҤܾY~ˏԍӅׅF�
���� ڄoࠅρǹޑ ߀ࠅ�� �����F�
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٪�ϛ̔٭նࠅCEDAWȇƈϙǉήڸȯϔ̔ۛpԍЛ&kϖÍĈϛރʡėˏ

y٪�ԍӳڂщȯࠈKarn Tayag Vertido v. Philippines396EV.P.P. v. Bulgaria397�

Ř R.P.B. v. The Philippines398ࠅТѤ~Ліލϖ֠ƻMC v. Bulgaria399կϾٖܽ

ܹɎήʡėˏy٪�ԍ〉ࠅ٬ԗȩܽƵޚďqіʏࠃICTRࠄԍ Prosecutor v. 

Akayesu400RϾ�ŘĝFΪ̳ǫƵޚďqіʏԍ Prosecutor v. Anto 

Furundžija401EProsecutor v. Kunarac, Kovac and Vukovic402կϾԍĒщࠅkݓČ

ēѭŘɎήʡėˏy٪�ԍȯ403׏FיϤƵȥט{ɕӝَďіǾ–ˏ؃aׅզ

ήߨƵñԘĝÝϛȒǴΫԯƹࠅðďі׆ɕՖЍo〉ДʛȩࠅڢٺȄϛ̔ݼ

2017ʃ͞ĈR¼іآϾdһϤࠅҩآڍϾ]Ϣõࠅݼς�ϤΡɊ�&aՖЍo

〉Дʛգіdȥטԍ¼іһϤҤ�XdܝڢǉԽ̈ٺ͖�ࠅƵďіςs݁ӮՖ

Ѝo〉ДʛF 

ַ֗ĝզࠅՖЍo〉Дʛ͞Ĉ─ߛࠅ߻ڢ߁ëࠅaʠ޵m〉ˏَҤōҤʡ

ėˏyࠅa0έc٪яϛŜʳɎέԍo〉ɕ̇գӅׅࠅЦՓգіДʛʡڟˏَ

ҤŖט؈Lʼٖܽ߃Ŗߎ〈؈MَࠅҤ~؈ɎέˏydĝࠅǹϯяϛŜʳԛɎ

~λԻ̋ڇٶ�ՖЍَ0ٖܽŖ؈ˏَҤԍ〉יࠅߎcςюݐࠅڒߺ̋ߺ߷َ

Ҥ~ԍˏَҤɕА̇ˏ±–FƻՖЍo〉ԍЎ˅X0̋ٶږࠅ¥ϛҧߒԿ؃ӱ

〉ˁԍĒάࠅƻَҤӻσ̀ࠅӱَҤ~�øaٲĒάȲٲˠѕFR¾Ɍݢ�~

ԍ~̀ӻږٶ�ýНqɎέԻࠅߎ〈ڒ�Ϩ֘ڙϙEܹǬ؈ßÂʻ」F  

øНࠅϓêČºٙں–~FƻʡėДʛܾ̋Y〉ߎДʛXࠅ~À߄ϡLӟ

˦Mԍʡėˏyŝ–טϙY;(–ࠅט�L0ʢYʳMɲٙɋ—ڒfҤƻˏ±

MԍިٴʻۺԉԅMELߎ؃޵ϛLݍЦǢࠅɽɽ٬ԍӬӟƅʻӟỲ޵^–

ӆ」FˏَҤޭ٪LަέMݓo〉̖װԊӬࠅ�¢RέLюߺMELяϛY

̫M̋Lяϛ̵֘MݓY�ٖo〉ˏَҤࠅƻܨuỲXࠅՖЍo〉Дʛϓװ

ºںƻƳϛʡȈܟˌԍٲ˅^ԍٙ–~FҤ݊îٙ–~ƻіʏWٙƓϓǣՊȾ

ԍƓࠅߌϑޯƻϓǣ�~YǍԍˠǕ^ࠅŝĖϓǣࠅܗ׍�Řjіօ֜Ɏήˏ

±ٙ–~ɽѧޯĈYřƖEY»�ԍ」ʍ͕ࠅŜՖЍo〉ДʛYRȯϙ̇ܬϓ

ܤװɹϟࠅԟі؈「ǨԤɎˏ±ԍʻڽ�գіԍa٪ԘԍƻήΎࠅԍȯׅӔߩ

 ԍMFݎܨ¦LՀϙςդƻט–ŝڂſࠅն٭uܨܹ

������������������������������������������������
���� CEDAW/C/46/D/18/2008.�
���� CEDAW/C/53/D/31/2011	�
���
� CEDAW/C/57/D/34/2011.�

���� Eur. Ct. H.R., 39272/98 (2003).�
���� Case no. ICTR-94-4-T, Judgment 2 September 1998.�
���
� Case no. IT-95-17/1-T, judgment of 10 December 1998.�

��
� Case no. IT-96-23-T & IT-96-23/a-T, Judgment 22 February 2001.�
���� ڄoࠅρǹޑ ߀ࠅ�� �
F�
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խVࠅªˏēХ؈׏ˏΘ׫ӧǕýܬFԛ܄ήLܾY〉ߎMࠅaʠLՖЍ

o〉MڒטҤݓ߻ݢࠅƻήǹ¢ʳԯø〉ࠅߎcςR¾ʴsȯ」ʍʳԯࠅR¾

ʴתȯ」ʍʳԯࠉɰēƻήࠅƻφ[ԎY5߼ǴˏÍĈˏٖܽԍҵЛՀϙ^ࠅ

ʴsȯ」ʍʳԯм܄Ⱥνࠅ�ʴתȯ」ʍգіŏfװf�ΎڽՀϙɎLˏMԍ

ԟіࠅ{ō�ՖЍEХ޸Eìλ«ڢڠLˏMٖܽࠅĈ̈À˦٪̋o〉؈sԍ

ˏ」ʍFՖЍo〉Дʛðі5߼ࠅL҄ܤܩλ9Mࠅkf�¶ª̈Àԍˠ》Θ

ڠХqEՖЍܯ¶ԍ޸RЧϓòܯװࠅںԍ؃̈º–±̵֘ڢڠήތYýÝ׫

ʘգՀࠅƱ̀ձӸ؈ڀ7u̵ٙ֘ʰԍʻӟʘࠅկ̤ɮܩµ҄ރȾٯхEܠڢ

ϙ」ʍ؈âÉٲF 

ɕЦV߁a٪ࠅ߻ڢXΡɊ�ďіԍ̧ڭŒěE̍ǐА̇٪�ԍڀȯ�Ř

ø�ʴǴˏaٳ׏ʍ̋ςďqՐʊWڲ΂͞ĈٳʍࠅɎήLՖЍo〉ДʛMή

̈Ƶďі݁ӮdfװF 

խrյ ďі̧ڭˏŒě 

ďׇԘԍҤ¢ࠊďqі̀ǹ¢գіࠊʴм¬Œě̔ڀ߄ԍ̕в؈ԘԍdɅ

Ϸࠅڛ»߻ٲR¾YܠхԘԍd֌տǎ̀̋ࠅɃӝ̱ۃХ׏âÉdďׇࠅςҧ

іƻ˼іWŜʳգڢԍХӻˏࠅƵ—ʼܠ߃хɎՀϙùߨZf͏͢ԍХ޸ʧ޿

dՀϙԘԍࠅȄ۬�Хӻ9ʁ߄~пǉϤЛԍَҤࠅ{ōďіùϛó޸ԍˏ

׏ǉϤЛƻñdõԐںkƻɠَƵ—º޸bέࠅпǉϤЛ~߄ʁ޸Rέࠅۜ

 404FڢіԐЎ˅ԍҳ؈˦ˌ̧ڭЦ´ςďіיࠅ1

Ĉ׏Ð�ǉԧΘ؝ȶϤטMϘđӱ̎ĝďіȥ׏a̧ڭL^ڢ�ďіӟܚ

ԊdL《ԍďіٲMיܯࠅϛ �Ł�͞Ĉùܼؓ׏ʥԍLɇ�Ú֜Mԍ˙、

ԍďі׏ʰLܼ̎ޜḞיʤǑ̔ࠅ˅ٲӬԍشǩX˖ߨō˖ďˌ˦E}ࠅٲ

׏9ҤϘʰ̕вˏԍo܏˦ˌ̧ڭࠅ�Řďі�1EԘԍԍmӟ9ࠅحMяٲ

ǹࠅԍ�1ԘГXںіԐº؈ήƻՀϙ͘ė׆ԘГࠅ׏a̧ڭFmӟ9ʰԍږ

¢ЍǨ9ďׇԍӅ̧ׅФΓϯࠅoσЍɐ9ďׇ̕вɎ~Лԍ޸ۈʧ405޿F 

չٶdࠅďі߃Ϥή̧ھڭėdϤθࠅƻʼ٪ŘmӟdϘɐնƶñࠅȄp

�݁Ӯdіˌ˦ࠅŗՔҤďׇ֠ҝˌ˦FԻȯςsϛêČӟӱɊӂȯَҤȯҤ

Ӆׅσח̀ࠅ˳ȯׅԍ̇Ϥƅࠅ ޝߓ�Ř̀݊îԍŌ–ࠅӂēς̀݊îϛ�¢

������������������������������������������������
���� Ӗԏӕࠅďіַěࠅ�����߀ࠅ
��� ʃ �Ϛ¼ٷVһF�
���
� Ӫѹࠅېďіdࠅ˦ˌ̧ڭϚηіȥާࠅڑխ 
� ϡ߀ࠅ ����ࠅ�� ʃ �ϚگࠉҪËڢࠅďі


ࠅ׏〈�ŘøӻڽdӬ̇EҌ̧ڭ���؆ҠіӟȥϙʃϙLіʯƌȥ؈ďіMࠅ
��� ʃ � Ϛ 
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fװԍEҧϺ΂ԍ̋̀טYŝƵ—ʁ߄ԍԴǝ¾~ȩòԍˠѕࠅZcϛƻތė

ˏՐʍϘ�ԍ݁ӻ̀Ɏ͛ί^̖̀ڧڂďqȯׅ406F 

ȥڛɕďі̧ڭԍ݁ӮČҤVɟࠅ޸խRޗвҤգіɟࠅ޸գіטʼ߃ɞ

ӝĈ]̔޵ϛَҤԎӱďׇҤ̕׆هв̀ࠅæë͕Ŝø�̕вࠅRؐࠅٶיX

Đˠѕяϛڀȯďqգіԍʼ٪ࠅխRࠅďׇҧΓϯࠅ{ōÊǹϳՓَҤڀȯ

ҤӅَׅҤʰࠅ�ҩYܽװĖ͘؈ޅ߄ė߁ڍӅَׅҤԍΓϯࠅě߁ڍգіҧ

fَˏࠅørࠅf��іϗࠅ�ǹϯϳ߁ďі٭նԍՅФˏñȺࠅf�Ӯпі

̋ø�َΑهČ̕в«ϛΓ͘ėƅޅնࠅě߁ڍďqգіfګҧʼ٪ˏࠉխr

ŏܾіqӱ^ԍކǹ¬ࠅڢɃۜĒάԍӟګ̔^7uďіӻࠅвҤ¾Ͼ݁Ӯޗ

ѭࠅEfׇܾіˏկկڢӟˏװԍϡʭf׏ӊ^ˏۏŏܾіqӱEϛކ٭іۦ

Řƻ¾ϾWƱĔԐٔٓ؈ݤ՝ԍיࠅݤחªRَҤ¥Ĉяϛܾі̋טМׁϛۏ

ˏԍ֗ࠉڢխVޗвěҤďqՐʊWΞߨԍ̧ڭˏ݁Ӯ7ࠅuʴяϛӅׅȗӾ

ĖӅׅÒϷࠅýĖɅĒܹՐ^ϛҧʼ٪؛ҧě܏�ĈTկRօĐՐʊWԍח

ς̋ࠅ�ŘɅĒʰϛׅĒщςs͕ŜúǂϹʻԍďׇ̕вǹ؃ӱďEЮďࠅݤ

͕Ŝϗ�έϾǹνՋׇݦEνϝ3ʩE֮ďկࠅbӫ݇טͽ؃ӱďʰܯĖԖӎ

{ϛÊݠկέϾԍ݇ͽܽࠅȨ̇ڭˏԍ407ݤחF 

ďіdіʯΓϯςɊRYіَҤ̇գӅׅهיࠅ�Rȯdďׇėٚ܆0ࠅ

ĞǲӅ~dƫSݛؚ؈FӅ~ϤٙގۺĞǲӬƄE؃ӱ̋ۉӭ݂יࠅŝЍǨd

�ϓީࠅdԴǝE؃ɌdƝǬկڻøpࠅҦWׅӅ̋ĝՋdГռǢٙ[ࠅ–。

ưʵࠅZήǀԖϝďϡࠅݽǫȒރµE—ʏރµկӬѥÛ–ֶࠅήϝďϡҊ

ʰࠅɕЌ̋ʴΑկࠅ{ʬʬŝĖЍǨdތė̋Y´ࠅӫיø—ɡƱ؈dיסރ

݂ŝљŘࠅfګʧ޿ʖǨFֶٶdࠅďׇі٭̔٭ȯԍіʯΓϯµ̔ϛіʯ٭

ն^ϘҤƫSࠅZùԄ؜ˏEʡėˏEгÛˏԍіʯ̕в408F 

νٶdࠅÃ®піَ̋Αіd٭ȯpه�ӟࠅō۬�ܺФڍYіَҤ֣̋

̾ՀϙdõʂХ׏σ؃ࠅỲɊdȯˏҤӅׅיӮďׇ(�ėٚࠅďі̧ڭŒ

ě̀ࠅςϘʋތԍ޵יࠅׇهɊƵ—ԍ̕�ʳǪ݀ࠅԛ܄ή˼іæ、ˏʭܵࠅ

ҤɏХݹϡ�«ҵЛˌ˦aɏEˏēYʂկӝۃԍΘ׏〈׫ƅȭθࠅrטϛø

YoԘГ409Fbٶd؛ࠅRqƻՀϙdõʂХ׏ԍ֣̾ςϛʼ٪ࠅˢڍqـӱ

ďׇ«֣̾ŏ޵ʼ٪ࠅЦσࠅďіḑڭˏɕϛø�ðd〉׏F 

������������������������������������������������
���
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XɕٝêˏEҺάࠅɏĈ�XV¾ñѰיΒࠅˏ̧ڭdܝďіƱùϛĝי

ˏEɇȺˏČēҤ͖ٺFýܝڢ¼іآϾd̍ǐА̇٪�EՖЍo〉Дʛrט

Čē؈ďі̧ڭˏŒěԍٓ՝Eͯ΄�ŘڟƅF 

խR߁ ٝêˏEҺάˏEɇȺˏ 

іʯµՀϙ٭նdRࠅďׇÝµǣՓՀϙ͘ė̕вdRיɲ޵[ࠅƐR̕

вࠅZµ܇ī̕вࠅɡήѓГיɲFƱЦࠅďׇùϛ܇īˏࠅςҤďׇdLڭ

̧ŒěMFО΍ޅ߄ӅׅdΓϯࠅʼ߃ʖҤܷӮďׇ�ǢdėʍࠅōΘ׫Eܼ

ʹEȭΘE֮ďEÊݠEºںճϩ̋ø�lՓºȩهČF؛ø�Հϙ͘ė̕в

YίࠅϢޅװնӅׅήϢҩࠅYـיӱΆʠďׇdգіࠅОхܺФӅׅࠅªʳ

ŒϤݧɎӅׅLʰMȄ(ׇه�dďׇ̕вࠅӱήڐǨøޅ߄ĨיࠅװɊdĝ

Տ؄ϤНӅׅLĝMō(ࠅׇه�ªʳٙſRϛَҤdŌޝσࠅō٪ŝׇࠅɃ

ࠅ–。ɡRՓ}ۺµ̿ďׇϤࠅˏêٝګ̔ࠅdٶҤďіŒěԛܾ410Fչَ؈

Zƻޅ߄ӅׅEܺФӅׅWࠅďі{ࠅװج޵�ϛ۝Θܼ̋׫ʹEȭΘE¹ג

կՀϙ٭նdՖЍԊͤĨװFɕՀϙ֜ѓ̕вࠅٶיďі̝̔Ҍdٮ̀ؓٳҤ

ϘǸ×יYӮd×ࠅ׭ҤϘʰ̕вԍˏۜࠅЦōďіdٝêˏ411F 

Ӭߏ~ˢࠅdӬѥĔԐҤøa٪d�1ߏ~ں�ºޥďіګěࠅˏҺάי

ѥdĔԐՓָߏǣࠅҧіԕŝďіdºࠅںς̇װ�ҤďіׇهɎۃdَҤࠅ

Ýތή±–~ߏdݢǨӬѥĔԐdَҤFďі٭ėdնƶ]޵Řή~ߏòݒd

Ӭѥ߈ǆࠅÝή֣̾ՀϙՎʊdʼ٪ŘϘɐնƶñࠅȄ̇Ҥďі٭նdɎࠅۃ

{ōÝή֣ںՀϙՎʊdʼ٪�ŘϘɐԍތėնƶdñࠅΒďі̔ºںd~ߏ

ӬѥĔԐࠅÝùϛݒČˏۜࠅЦōďіdҺάˏ412F 

ěɇȺˏµ̿ďіɎήܾіϛۏdَҤ޵[ࠅòׇه�)ݒFďіׇ̔ه

dɎࠅۃYÝܾ߃іϛۏdࠅىZތ߃ήďі̔ӂē٭ȯ̀pׇه�dَҤF

ҤºںіԐdȩòࠅÃ�ðďіd̕в݁޵ߒࠅӻࠅטǹªӮďׇ̔Ӭd。–

Y܄ӱӅׅ̔Ӭd。–ҤǨσࠅďіōҧԊ0dʼ٪FƱЦࠅďі�ǢdՀϙ

֜ѓ̕вֶࠅɎήіԐ�ҧі(�êČºࠅںďі{޵ōfò޸�ðFɎήݒ

ČYіَҤࠅďі{߃LԥRޠԣEݻRޠԣMיࠅΐ�øȟƻࠅЦŘďіd

ɇȺˏ413F 
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ʴWڢ̔ܝŘďі̧ڭˏŒěXdV¾ñѰࠅf̧ڭ٬ˌ˦ҤܩێΞ¾ď

і߈ǆdǉϤӟ˅ࠅɡήďіգіŘݠٴdŒӟࠅYÝƻďіdݠٴŘ݁Ӯ

ẀࠅŝЦˌ˦dΌࠅݖZƻգіW{̀®Цˌ˦יҤǽ݁ΦݕF 

ěƻďі̀ǹ¢Ϥή̧ھڭėŒědϤθࠅƻʼ٪ŘϘɐތʍնƶñҤ݁

ӮࠅƱσ؈�ӧǕd؃ٴ٬ࠅ0ڽϛɰӺF¬ǹήrН[ӵǨ̎ĝࠅlƵԎ�

Ƶ—òߨa̋׏Ƶ—ҵЛa׏ˌ˦̔ջׄں֣�ࠅƵ—ĔԐ̋ՀϙՎʊ¥Ҥ؄

ڽ܏ģˎٲՀϙdâÉߏ~F؄̎ʰٮˆ؈ŝ̘ǜ݂˦ˌ̧ڭďіԍࠅʯݵߩ

ҤӱƵ—a׏ΎҤ¾~a׏dâÉڒיࠅ˅ٲԯďі̀æëºںҤɡή¾~Ɍ

ƫǉԽdӬƄEߨۺE؃ӱEpڻEՌȾŘۉӭկ¾~іԐࠅďіḑڭˌ˦

ܴ̇ҤďіգіŘݠٴdǉϤŒӟ414F 

؄Ц̈ࠅÀʳڒ�ԯďіԍ�1ࠅLa٪ƻºںіԐdȩòࠅˢďі¥Ҥ

Ϙɐތʍdܼʹࠅƻ֣̾ՀϙՎʊdʼ٪նƶñࠅªďіɎήՀϙÈӟd֣

fsԊ0ࠅɎήR¾YіَҤࠅ�ϛøʼ٪Fς}ࠅװҰԛӻՐʍdЗܷࠅ̾

ďі(ߛ̀ࠅׇه�ëٮøɎήіԐϛs±–̋ŌޝFǹɲɎіԐ̇ܬ±–̋

Ōࠅޝýٮø±–ڍіԐdَҤЕ」ϛsܾYՀϙÈӟՎʊࠅÃ{ܾYՀϙÈ

ӟՎʊڍࠅYіَҤȄùϛׇهdʼ٪ˏࠅЦҤ¥ҤԊ0ďׇdϘǢƶ؈ϘǨ

ӵ֪Fˢޥùϛׇهdʼ٪޵[ࠅōfӻҩԊ0ďі(ࠅׇه�{ǹWࠅܝÃ

ҧіõʂ̋ࠅӱӅׅ̔Ӭd。–ҤǨ܄Ф。–̋YޅҧīήࠅYіَҤڍׇه

ŘҧɰēԍǇَ̋ߒҩɊ̇ܬʤʛ̕׀dۜ̋ݤdܹʍۈ΁̋ࠅҤޅФڍYі

َҤࠅɓϛø�dՀϙ֜ѓ̕вȟƻࠅטě�ҧԊ0ďіdʼ٪M415F 

ҩࠅיЦՓL̕вM؈LԘԍMʛԍˌחДʛࠅȺνݢӝޅ߄�ЗװҤa

ҤďіԍԘԍƻڒࠅĈԊװЗޅ߄ōʴʡ9ďіԍ}ࠅÜq׏ԍďׇՖЍa܃

ήϛΓޅ߄іԐ±–ࠅӻÚ֜dqʰЭߨۏօҧіϛΓԊͤޅ߄ĨΓσ߃´ࠅ

�qĝԍَҤճ͘Ҥݢʻיࠅ〇(ٮݢďіԍіԐºںΓϯࠅ〇ϙćߒďqգ

іĝ9׆ԍ޸q416F 

խr߁ ďі؈ˏ̧ڭďׇϘʰ̕вˏ 

ʹƵȥט RoxinڒҤࠅďіYςܠх݁ӻºںmіâÉƅĔԐԍƐR݁ӻ

̕вࠅԛYࠅʼ߃ªӮΞ¾іʯՎʊ^ԍ�¢fװdɬùיࠅďіɃޚWς٪

ƻøװȦcࠅӅ±ݢЛĔԍϘƫۺ~вFׇ̂ςƵ—Ɏ̕ںԍϘʰRՓº˳ח

�έʛǹՊіپڂEَΑپڂE޵ďqėٚկǬΖԍˠѕXªӮFܨɕςҤ�

߷ׇ̂ٙՔҤLՀϙΑձԍ֕Ѝм¬Mࠅ�ŘҤ�߷ø�1ٙȯ׏ҤmіЛԐ
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ԍL܇īMºںFďіÝºںϳuіԐࠅøºںϛσς݇ͽˏԍיࠅYςRؐ

ˏԍFƱЦࠅďіϛøLޫԷMӂʸ417F 

̈ƵǨіȮݠٴ{ǣНɕďі̧ڭˏEďׇdϘʰ̕вˏdރµҤࠅܝڢ

ǹݠȞխ  EڒƻήÏòƼԻࠅװօԍЗߨն٭Lďіࠈݠٴ֓ڎōϛي617

ɃӝХ[ࠅ˅ԍӟ׏ďіȯaׅʺێ�ࠅХӻՐʊ؈ڢіԐԍӟںºݠٴEܬ

YfМٶיςƻ݇ͽɎήõ÷Ӭѥ´ࠅԍӬѥĔԐںďі̔(�ºڒԻיF׏

�ԍіԐFďׇεں�º)װӱ�Ƶ—ʡė&ҤʰԜdďׇɃίȄـ߃ʼࠅׁ

Ƶ—ʡė&ҤʰԜࠅΒƻܷӮẀϤήյėԍˌ˦ࠅƻʼ٪؈mӟԍϘɐތʍ

ñҤdࠅÝή͕Ŝø܄�ɇd̕вࠃǹпіَ̋Αі٭նࠄҧіÍϛΓіԐº

ՓLďܨיFۃвdɎ̕ޛȄ֊ð�ďׇ¥ҤºࠅƻYʳɲԍˠʤXࠅޚdں

і̧ڭMԍˌ˦{Ҥێ՜Ξߨďqі߈ǆԍǉϤӟ˅ࠅɔøƻâÉǣèEݼΐ

ԍӝ�Հϙࠅďі̧ڭԍˌ˦ϓ߃pʡڟFƻЦŒěXࠅŽ~Yװϡʭـӱď

і٭ȯ«ܼ͞ߩʹ̋Èӟт҃יࠅɊϳRَҤLӅׅ9MࠅsěōɡďіdҞ

ӮࠅY۬�Ō–ďіdϤۜ؈ø٭նĨװFM418F 

ďׇޭ٪ˏ̀؈ďׇˏʴ~ߏЬhԊɞٲdࠅL─eяϛ�¢ӂȯd~ߏ

َҤµđȄōٙڒȯҤʼ߃(�ׇ̂dՀϙÌɰَҤ̋ӅَׅҤFÌɰَҤ؈

ӅَׅҤȟƻ̋̇գdĝ͞ࠅʼȯϛR¾Ƶ—̋Հϙڒfޭ٪ֽ֣dՀϙ٭

նE̋ޭ٪ºںdĔԐȟƻࠅȄϛfװɊӂȯd~َߏҤÌɰ9̋ðׅ9FƱ

ЦࠅÌɰَҤ̋ӅَׅҤԎ޵ëߥdȟƻיࠅµ~ߏՀϙܼʹ̋іʯԊɞd֗

ϯࠅ¢ՓَҤϙٙڒȯҤӅَׅҤࠅ]ҧ֘Ɏdʼҩˏٮ߃יࠅӻ�ՀϙɎή

ӂȯَҤdâÉ؈」ʍיȯM419F 

ŒěWࠅLӅَׅҤù×LYіM؈LׅۏMdَҤࠅҩ̔޵[יϛù×

LYіM؈LׅۏMdَҤԎςďі̔ОׇهdɎࠅۃіʯ٭նߨօ{ϙܷӮ

ďׇ�Ǣd̕в֣ںіՎʊFʴďׇȥdࠅٶי߻ٲА̇ӅׅdYіَҤގࠅ

où×LYіM؈LׅۏMd٪�Ǣࠅɓ߃ùϛɎڍϛۏdYіَҤLďׇޭ

٪ˏMࠃōLޭׇˏMיࠅࠄďׇޭ٪ˏbҤҊ۬Հϙdºי٪ޭں�Ɏڍϛ

ëщЃ�M420F؄ήщȯL̀ďࠄōLׇ̀ˏMࠃYіَҤdL̀ďׇˏMۏ

ׇˏMdĒάГ҃ࠅěϛ�Xࠈ 

�� YіَҤ̔ԴǝіԐdâÉ؈ՐʍࠈЦbɎήYіَҤ̔̇ܬdԴǝіԐ

֗ϯ֛pd޵âĒά̋چ޸ۈâF 
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�� YіَҤɎήَҤȲߨd±–ŌࠈˏޝЦbɎήYіَҤϤ֛ۺpd޵â

Ēά̋چ޸ۈâFYіَҤ̔±–dȲߨՓ؈ߏ±–Րʍʼ߃Ɛϛ�Ĉή

ՀϙϘƫSdL޵âĒάMdďׇࠅȄ۬�ٖʸЦկَҤµՀϙȩɄ̔ҧ

іʾŝd±–יࠅɎَڍҤϛ(�ėФdʼ٪ˏF͡ٶdࠅōɎήӂȯَ

Ҥ؛YՋهďׇࠅěَڍҤ̔±–dіԐɊϛֿٙ׀±–dŌיܯࠅޝŌ

ŘΞ¾іՀϙՎʊF 

�� َҤ~ƻؑԯWdfࠈˏۏЦbɎήYіَҤ~dؑԯ޵âَࠅҤ~ӱø

aٲWd。ˏŘøȲٲWd。–ޯٖࠅøؑԯWùϛӂēՐʍdfࠅˏۏ

؅ø̔ҤdYіَҤùϛׇ̀ˏ֠ࠅӱďׇיɎَҤ~dؑԯÍܼʹWƫ

 Fީۏ؈̧ۑdݢ

	� ďׇdҧf݊îˏࠈYіَҤdƫ޵ࠅˏݢ�Ƶ—dďׇ̕вYװϛΓƼ

 Հϙ÷oӬѥdȩɄՎʊFں֣װƐϛ(ďׇėٚέࠅކܺ

ӱЦfԯࠅLіʯ٭նОɊϳӂȯَҤðׅ9߃ࠅĒάَڍҤ̔ԴǝіԐ

dâÉ؈ՐʍEɎَҤȲߨd±–ŌޝˏEَҤ~ƻؑԯWdf؈ˏۏďׇd

ҧf݊îˏկĒ҃̔޵יࠅϛƵ—̔YװȺʾdَҤԎ̀߃�ďׇ(�ׇ̂؈

 գіM421F߃ʼיԍ̠Ē˅ٲՀϙ޵}ࠅޅ߄

ďіɎӅَׅҤdừࠅLς0Ӯďׇࠅďі0Ӯďׇdĝࠅʼ߃Իȯڍ

ӂȯَҤù×؈ďіԘԍsԛӁٵdˏَۜࠃҤԍׇ̀ˏࠅࠄԻȯׇ̀ˏd

ʰࠅkԻȯϛ0Ӯďׇԍʼ٪σڍࠅࠄˏׇޭࠃӂȯَҤɕϙٙďі͝ܝҤӅ

ׅF؄ήׇ̀ڳܔˏdέіࠅěʼَٮ߃Ҥςs±–ø�~ՀϙӬѥ̔ޭ٪d

ĔԐࠃіԐَࠅࠄҤǹϯù×іԐ±–ˏࠅōùϛׇ̀ˏF؄ήςsƱЦɕ̀

חŘࠅˏҤdޭׇَ˳חRЧܯڍě̀ࠅՓù×іԐ±–ˏdَҤðׅܨɊڍ

˳0ӮďׇdϛΓˏ؈ǽӻˏ422Fչٶdَګ̔ࠅҤА̇ӅׅࠅɕςَҤܲۧ

ďі̔װȺʾԍތʍࠅӻӂȯَҤܲۧďі̔װȺʾԍތʍσࠅďіʼ߃ϛ̔

ừࠅsěďіɕҧі؃ºࠅ{ҧіܽ̇øºںіԐdԘԍMF 

խV¹] ߁aࠃ׏Secularismࠄԍʧ޿ 

׏ԍ[¹aګĈo̔͞ࠄӵ֪ࠃėތіօdȥِԲ՚ɕіʯd׌؝

oْ͇�ܼʹ̋âڟʡࠅµރԍݽõп؃ӱd؈ήďіރࠅ߻ٲࠄSecularismࠃ

ÉҤǉԽԍ߻ٲƅٲ˅ԍďіԍYfŜˏࠅåճܼʹٲ˅kfܹܩ�ďіԍº

 423FںʳĖºיں
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�
�� Cristina de Maglie, Punishing Mere Immorality? Skeptical Thoughts from a Comparative 
Perspective, 23 Berkeley J. Crim. L. 323, at 8 (2018).�
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ƻǣè̋[¹Հϙ^ࠅՀϙǯֈƅіʯ٭ěԍaѧݠٴХςǉήǉϤח

ՀࠅڛڌF͡a˅ٲȟƻYoԍװɎήLƖMfࠅōƻLЛĔMԍնƶñࠅ˳

ϙƅіʯԍĝ͞ςLYoԍƖ〉ٲ˅ƻ〉٬ɶǏ^ժҳࠅYŝƵ—ԍʧࠉ޿Ƶ

—ʼތ߃ėࠅۺ؃�ºڍڲɶǏf�ƻø^ܷ¥ԍЃ�ϽϱM424F  

ďіԍ[¹a׏ʼ߃ӟٴҤςգіЗރɍхǎʵRՓ̋ǣՓԛsժҳԍӬ

ѥέʛ̋[ӵٲԍܼʹَҤԍ֘ɎƅYfܲۧԍޛԾF�¢ܾY[¹a׏ǉϤ

Œěԍďі٭ȯƾ̀pʕܨࠅގςҤoʘգпaƅǣè9ԍƵ—ࠅLYςҤo

͞ÇܼʹM425FգіЗރcϛƻԻȯø�fӮԍ޵ďqՀϙ͘١̕вY۬�º

 ʳƔӮďіF̖ࠅϳՓՀϙâÉ̋ĔԐdʰں

ݢߩŒěԍ؄׏ɕ[¹aލåճТѤ˼ііࠅԍϽϱٲŒěÝùϛǢڍ�

٪ˏԊٖolՓעλ426ࠅ�sڒďіƻºںâÉ^ỲԊͤ�¢¥Ӯԍࠅ߻ٲ

L؄ɑςДЈófMԍ427Fҩ̀ࠅי٪ќ〉LܼʹMøɃςR¾ƳϛԍДЈó

fԍЎ˅ܚࠅ«ƻǨޔƅ׌؝іօdȥِӵڳ〈ݓĖoܨR߻FʹƵȥט

Thomas Weigend̿Ĉӻ�ďіԍԊɞέqƻLܼʹܾ٭M߈ǆԍϛΆʠ۫4ࠅ

 MГ҃428FٲӆѕԍLȲޚӻԍϡϟَҤլmɃ݁ި׬

ڟōʡ}ࠅ߻ٲЕԍܨضŒě^ϛѰˏ̧ڭϤΡ�Ҥƻࠅ׏¹a]ګ̔י

oٝêˏEҺάˏEɇȺˏࠅɎήζɽӬѥ^ࠅϛu~؈~dݽds07̻ࠅ

ˏѥ0̀ࠅϛYŝҧތW֤ԍϘǉϤºࠅںХٮіʯׇ̂ԍ〉׏YÝ̀ח˳̔

݂ŝԍԄ؜ؒ̋؜ʭܵיࠅZח̀ݍ˳ĖܨՓʭܵԍܼʹۏڹƅۃۏڹʸd〉

օ̋ȥՋ^ɍߨʴø�іʯࠅīΡ9M܇ԊɞɃۜԍL̀ٷFďіΑձԍė׏

хʀīࠅùߨɞӝďׇԍм¬Œě؈Ϙʰ̕вˏࠅɅ』چ�գі݇ͽɎӝɃӬ

ѥԍʧ޿F 

խƯ߁ ¼іآϾd̍ǐА̇٪؈�ďі̧ڭˏŒě 

խRР ̍ǐА̇٪�dñѰ 

WޚήɃࠅڢיնԘԍ٭µ̿ɕࠅ�٪А̇׋Ք֥̋ࠅ�٪ǐА̇̍ګ̔

ʳࠅԘԍׇهն٭ʺێҤхࠅׇهŝĖڍuَҤ̀ڍ�ࠅԾޛȯڒˏ؂fׇ޸

΋̍ƶǐَڍҤήfׇˏնƶñࠅ�îҋήі֥dَҤ~ࠅգіטӂē�R܄

������������������������������������������������
�
�� Id, at 7.�
�
�� Id, at 7. 
�
�
� Italian Constitutional Court, Judgment No. 329/1997.�

�
��Maglie, supra note 423, at 8. 
�
��Maglie, supra note 423, at 10.�
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ҤЎ̻ˏԍЃΡࠅ«ѰضЦuϤYŝׇهԍَҤ429FչٶdܹܤࠅLݢǨܹ

ǬM̍ǐΒ〉ELӱɃ–А̇٪܏�ҤŌޝА̇٪�dգіMT̍ǐɃ–ࠅ�

ϡʳ΋̍ޅǐَҤ~׵іࠅҤхіԐϓȫ×dºޛF 

֘ǨǣΟ̍ǐА̇٪�ӮήٴщƱϯރµڒȯࠅ¬ǹďіխ 185Ѓd 3Y

ɬùԍَҤĐҤӅׅFЦǢ{ϛ̀Ӯƻ֠ܩy&0ߢߡԚ͗Ɋࠅׅߢߡȩòװ

ҝďі̋טӧǕďі߈ǆWࠅ�ϡٴщùϛіԐ±–ŏީڒ�ȯΒ〉יࠅҧі

ðׅdƲΉFς̍ࠅ�ǐА̇٪�ʼ߃ʴLºںʼ٪ˏM؈LڲپڂλƲީM

կ٪֏ࠅùڒߨȯڍկА̇٪�ϛ̍ǐ֥׋dʼ٪ˏ430F 

ϛȥڒטҤӝَďіխ 228Ѓd٭ȯࠅςҤ٪ڵſՀϙރµYɎկdæ4

טʁѭࠅٵ͗ˏ؈yˏ7̻ࠅԊӬˏԍَҤט4(؈יĔӮ�ԍæ4װYࠅט

Ҥ)4טƻʻӟǜ&Xm〉؈WɡԊӬˏَҤdǂ」F؛WXɡݽϤҤˠ̩〉

mXdˏَҤיࠅήqʰWɡԍՏˠē̆̋_ٳҳwࠅěfٙ͘װϖ֠ĔӮЛ

ǹЦխࠅҤȺν܄؃ɱŝϛʻӟǜ&bڲ؊Xɡضࠅ4 228Ѓō̇Ҥʡėˏy

Ǻ0Mԍ؊܈æ4ōYfڜōϤЃÚܽL}ࠅʡėӌ٦ԍL̍ǐА̇٪�M؈

 431Fٹڵ

̍ǐА̇٪�ɽٙӮήLܹǬMWFR¾َҤcϛܲۧfŝȺځdŌࠅޝ

̖ϛܹǬƓߌFՀϙWêΨlՓŌࠅޝ�ӬѥWځǣέ´E〈˜ߦ؈ƚkςܨ

uŌܨࠅ»̔͡ޝuŌޝςٙȺځԍF¢ՓŌޝςfŝȺځԍࠅʼ߃ŖҫӬѥ

Wd٭նࠅlՓӬѥ߈ǆϛøԛ̀ԍȺޝߓځԍ٭նࠅǹݟԆWГ҃¥Ќ҃

ěEӭƇӬӭ٭ěկࠅcϛƻܾYܨu٭ě̖ࠅϙܲۧfŝȺځdיࠅޝߓƱ

ЦùϛܹǬFގЦdǢࠅɓ߃®ҫՀϙܩ˅TĒάfŝȺځdŌޝնƶࠅɔ�

ĔԐ؈ŌޝԍٔݤFչٶdࠅȺځŌޝdӵ֪ٙݤח̀ࠅ–іԐԍݢ٪ˏEܜ

čŌޝdݢǨˏEَҤԘԍdХӻˏկ٪֏ࠅǹَҤ~ԍَҤɎՀϙӬѥùϛ

âÉŘϛԐˏࠅטøȺځdŌޝԛɎ͞ࠅߩˢٙ–іԐ{ԛӻݢǨَ�̔ࠅҤ

~ԍ̔ۈԍќ〉ޜ}1׏dԛɎ͞ࠅߩς�َҤ~ҤЦŌَޝҤ̀ࠅԕRčʼ

٪dќ〉EճėEԖٮEϷڈկ͛ίގ͑ࠅfװԊӬԍŌ̋ޝɊŌތ³ޝƻR

ȯնƶñ432F 

������������������������������������������������
�
�
� 
�խࠅڑϚηіȥާࠅӭ«҂YλׅۉˌчԍďіėٚϱАYۍʴࠅܽ˓ځ ϡ߀ࠅ ࠅ���


��
 ʃ �ϚF�
���� oĝ߀ࠅڄ ��
F�
���
� Ϯϫچࠅ؟ďіǾ–ˏ؃aׅզd¼ХࠅϚηіȥާࠅڑխ �� ϡ߀ࠅ ����ࠅ�� ʃ � ϚF�

��
� ʠ߲OݟࠅԆֆ֎ݶȯ؈ďqڒ�ۏȯC�̉к؅ЮϾҤ¬ࠅϚηіȥާࠅڑխ���ϡ߀ࠅ


ࠅ����� ʃ � ϚF�
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խrР ¼іآϾd̍ǐА̇٪؈�ďі̧ڭˏŒě 

Fƻďіƅďׇӟݤחʂٔԍخϛ̀ࠅŒěˏ̧ڭďі؈�٪ǐА̇̍ض

ԍRɐߌcςՀϙ͘ėƓۺďqėٚԍ݁ӻնƶƅ݁ӮϤࠅdñތԍܼʹӵڢ

Хʛ޵ԍέіfĿČХʛƅߌՀϙ͘ėƓࠅČFďqėٚςø^ԍRՓɬùݒ

Ƽ͘ėƅǑܬ~ÀԍέʛࠅfתȯԍςďׇɎ¾~ԍе҆ˏғ&ςӐRҧr

ԍࠅɕЦ〉׏W«ࠅڛϗ�ėٚƅø�ʤʛԍՀϙ͘ė̀ڍςæëח˳ԍFƻ

ʴďࠅėތԍςƻՀϙ͘ėϽϱñªׇ̂ϛ̔٪ݢϓࠅďqėٚԍնƶσ˳ח

q؈ׇهø�іʯЗė�Řø�ՀϙЗАࠃȥϸE—ʏEɬ¥Ǐ̔ࠄԛмԍԛ

Ɏæ4ࠅ�ԻڍڒǾ–ˏ؃aׅϛʼ٪ڀգ̍ǐА̇٪�dӟӱ433F 

®ȥ̔͞טĈd¼ХһϤٲdࠅǖٷdխ 221Ѓխ ˏ〈LܹǬϢʳo߁2

yׅMࠈLƱ܈ӔיϢќ〉ٙ–~]Ϣo〉Ŗ؈ˏyיࠅҤˏyטMࠅɊٙ–

~Yٖ〉Eюߺԍ」Е�Ў̻ˏԍέʛҤգіࠅōҤڀȯR¾ʮɇїԍЃΡࠅ

øࠅL�Ҥٙ–~ԍ̗͒ςRՓˠ۪ࠈՔעǹٙſ¬ࠅԍʮȺν̇գڽӅׅھ

ϛڒōٖӝĈٙſ؃ɱ̣ࠅږڌߏdԊӬˏَҤԍFMЦ؈〈ߎҤٙ–~ςڒ

LܹǬMࠅƻ׏〈¾ܨXɕςďіܹܤR¾Ў̻ǂЃΡԍέіٴࠅщپڂWڲ

λԍƓࠅߌɎήА̇٪�ԍ݁ӮնƶĢȯoϘǢƶԍӵ֪ࠅōҤ̍ǐА̇٪

�FЦՓ̍ǐА̇٪ࠅ�ԻɃfٴ�щҧіϛΓڲλԍƲΉࠅҩיŏϛܹʍΆ

ʠ̍ǐА̇٪�ԍ݁Ӯdȗࠅϙ̦Ξ¾ďіԍЃΡݠٴ՛ݽҧތǖʖF 

˒ς–ˊԍݍēɎέԍҧỲςɇȺܔ[ǹƻˏѥ0^R¾~ޭ٪կʭڶ

ԟࠅݡ؝٬ʍΟװࠅ�σٙ։үƲޱՓ̬ٗԍŜ͉έʛf�мƠҤƻޮܨࠅ̄

YĖbR܉ъࠅۿƻ֢үσߢߡࠅƈfװϙ〉ڳĖޥяϛӟӱ��̀ڍկʭࠅ

�ς̈ࠅÀ٪х�y΍ՑկԍY´Fރήøתȯo〉Г҃ࠅӫۧۦ؄oѺψԍ

L֢ؓ〉ƂĝܯMƅL։ؓ�ٖÎФMd٭ěFܨՓˌ֣ĝ͞޵ɽܨࠅ٪ݢu

ԟࠅFَҤ~ԟĖԍL։үMςկʭ׏RՓΫԍ÷ϛuܬ Ԙԍςݒȯԍò٭

ԟςs։ү֢ؓ̇ڽdRَࠅҤ~fڒװҤ߸ؓ̿ԿүٖԿLډݢMࠅǹЦȺ

νӟٴԍyي«ܩүӫ؄ϙʜۤࠅٴڙō´yي«ܩү®۝ήɲ֠Իȯԍu׏

434FתȯٖܽДǂډ·Ύ٭̏ܶڽěܨ�ࠅu٭ě؈ɃޚˠѕϛσςǨԛʱ

ʏࠅ։ؓƅ֢ؓԍү]Y〉Ƃخƻˏѥ0^ÎX«̋ĝ߁ܨࠅܯіʯΎ޹]Ϣ

ªqˠڽʳϓѺψ̈ࠅÀYÝ٪хٙſ®؃޶ɱɎХԻqҾԍܼʹԚٰיࠅZ

٪хٙſԯܼіʯ̔٭ȯԍГ҃F 

������������������������������������������������
���� Ӗԏӕࠅoڄ �
߀ࠅ �
�F�
���
�Model Penal Code: Sexual Assault and Related Offenses 47 (Am. Law. Inst., Discussion Draft No. 

2, 2015) (characterizing the trade off as “an unwanted sexual intrusion” as compared to postponement 
“pending clarification”).�
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ЦǢࠅLՖЍo〉Md̍ǐА̇٪�ʜԊԍùޝߓߨƻήϛfװˏyَҤ

ԊӬԍӻXςo〉ԍࠅǣʃ�ʰٙ–~ǉήlʛԍ0Зיaʠ؃ɱӻσ]Yo

σσ߃ʼࠅ؃ɱ̇գӅׅھ٪ԍӆѕςَҤ~ҤoYޝR¾Ōܬ ǹЦϙࠅ〈

ĚĚ٪ɐʻࠅ٪ӶXйRНˏyԍڲ΂ࠅsěYԯܼςsϙܵĖٙ͘ڂϢʳo

〉ˏyׅFתȯԍٖܽГ҃ǜėoғƻԍܼʹƓ͕י܏ࠅߌӮoգіטɹϟп

Ԥ݅ʶԍΫ٭ěFܨՓܹѼ〉Ƃٙخſʼ߃ѺЋځߺࠅԍٙ–~�ϛfװς݂

ŝˏ±Ӆ̔ࠅϛٙſɊٙҳڢԍςŝ–~ԍَҤςsА̇o٪хԍٖܽFܨf

ǐ̍ضԍ~Fۏڹяϛ�¢ƻܼʹẀŝۏڹځƱҤȦçࠅ�ۏɏ؅ƫϻԍװ

А̇٪�ʮɇࠅЍν ܬR¾Y՘ȯŘߦ˒ˏԍЗėܨࠅRЎ˅±Ӆo~Àԍ

ՊӬѥࠅʴיщȯo~Àƻˏ͗ٵ^ԍَҤ؊Ф̇ܬࠅՊ~ӬѥԍޛԾEіʏ

�Ǣԍ¾~ӬѥƲΉܨࠅЕԍˠʤỲٙҞӮࠅƻďі݁ӮW٪݊îԍ435F 

ςࠅ�ϤΡ�Ҥ¼іآϾ͕̔LՖЍo〉Md̍ǐА̇٪؈�ďі̧ڭˏ

Œě]ϢŜʳʂٔضࠅƻĈήǾ–ˏ؃aԍϹʻіԐX͕ࠅŜЦR̍ǐА̇٪

�]ҧøʼ٪ࠅỲҞӮF 

խt߁ ՖЍo〉Дʛ؈ďі̧ڭˏŒě 

ɕՖЍo〉ДʛԍіԐºںdaʠࠅďі̧ڭˏŒě^dм¬Œěƻďq

գіWࠅf�ɏĈіԐŒěڛڍ̀ࠅrטςަqԍ̈ࠅƵǨіȮƻøݠ˼Ƀ1

ȞݠǹǨіȮࠅնԍܾ˼ɅϷ^͕Ŝм¬Œě¥ҤĒάǉ҃٭λԻƻďіࠅ^

խ ō̇գ}ࠅݤחʼϛøLіԐMࠅҤ٪(�Ӆׅ9َ¢�ض436Fݠٴي476

Ӆׅdĝ͞^ࠅӝ�ďіȥӂēʡَڟҤ~ʼ߃L±–іԐMFіԐµіʯ̔

ºںdĔԐࠅ{ҤďіȟƻdХӻϺ΂FďqգіdϹʻࠅƻήø̔ºںdі

Ԑࠉďіd�1ࠅƻήіԐdºںFҧіԐºࠅںҧďіfࠅٶ{ōҧіԐŝ

ĖԴǝ̋Ōࠅޝěҧďׇdʼ٪437FَҤǹϢ̇ܬLіԐ±–M̋LіԐŌ

ėތϙɏ؅ҧװfޅ߄Ȍ̅ƅܯ¶оҧºӶƼࠅ٪ěҧɊdӅׅ9dʼࠅMޝ

ԍƵ—ʁࠅ߄ǹϯяϛ̿ȯԍތėࠅfװϙɏ؅ďіܹήʖїƅ±ΉˏFӳٶ

dࠅɎήіԐ̇ܬ±–̋ŌޝdَҤࠅȄùϛ̀ďׇˏיࠅʳգі(�Ӆׅ

 ςҤіԐŒě438FࠅςҤіԐďіdǉϤŒěࠅ9

������������������������������������������������
���� ڄoࠅܽ˓ځ �
߀ࠅ� ���F�
���
� ǨіȮݠȞխ ��� ȯӂēdׅ٭�ӂēďіי߁ɎήӂȯqࠅLƵ—ďׇЛdɃӝࠈݠٴي

ď̔Ҥd٭նࠅÃ؈˼іխr?VЃ̔٪хdԘԍХӻˏE̕вʼ٪ˏEތėǽӻˏլmࠅō

ҧgήм¬ŒěMF�
���
� ƁҐьࠅʴɃۜіЎ˅ݢΫȯ׏іԐࠈ�іaܝڢˏߨҤǉԽࠅ؆Ǩіȥڢşࠅխ �� Mխ �

ϡ߀ࠅ 
ࠅ�����
 ʃ � ϚF�
���� ǨіȮݠȞխ ��� �Fݠٴي
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іԐdĨࠅװƻďіWϛrࠅRҤщȯďׇʼ٪ˏࠅrҤªʳهďmӟ

ςҤࠅȄʳ(�Ӆׅ9ࠅˏ٪dʼںϛіԐºޭࠅטFĝؓٳҌ^�d̝ࠅˏ

іԐЛٔŒěࠅ{ōգіʼ٪Œěڲࠅգ¥ҤďіdʘАǉԽࠉʰࠅטøіȯ

ďdďׇՓߏŘøďʍࠅݢ܈ʼ؈߃ø̔ºںdіԐùϛԛӻˏࠅςҤіԐԛ

ӻŒěࠅ{ōգіԛӻŒěF͡ٶdࠅƻϛLðď9Mdʼ٪σࠅȄʳգіڀ

f�ɏĈLҧіࠅטȯF®ĝٷďʍd֍ڍȄʳҤࠅùϛԛӻˏσࠉďׇڍٸ

Ԑͦ–ࠅōҧďׇMďqգіŒěࠅsěࠅգіט�〉َªøďׇգіЛd֗

ϯࠅɊªʳďqіêΨLҧіԐdӅׅMࠅϛܾďіŒě439FЦǢࠅіԐЎ˅

ùϛó޸ΓϯࠅRέֵތ޸ďׇࠅRέ޸ҤďׇΆʠԍХӻ݊̀ࠅݱރîĔӮ

іԐ¥ҤȔ�ƻɃۜWΆʠďׇ�·ɃӝԍَҤ؈͘ڟՀϙٻ٭Γϯdճė&

ܼ440F 

ýܯRӴܝڢƵďі݁ӮLՖЍo〉ДʛMdfװĝࠅɕіԐº؈ںY

іϤۜԍñѰҤ¢ԍƓࠅߌϤΡYɎLَҤ٭նڢMɊYіԍϹʻʘАƻLَ

Ҥ~ԍ؊ФςsܾYَҤ٭նԍϡʭ֗޵יϯЭۏMࠅŘøLێʺіԐºںԍ

ϛΓέʛbqĝՅФَҤ~ɃίfװŌ–іԐԍَҤMԍaʠ441FϤΡڒoȥ

ɁԯԍіԐMԍߨf�ùי�Ԋ0ԍĝ͞ҤLԊӬήܹTEλԻۏήďqރט

գǏ442ࠅ]o〉ҤoԻَڒҤ٭նԍñѰࠅʼَݤח߃Ҥ̔لuԍLfװʰ׀

ƱϯԊɞMګ̔יࠅԍَҤ٭նࠅÝςLҤoޅФіԐŝĖ±–ߏיܯࠅǂ9

ԍՅФ̋ژƄdَҤ」ЕM443F 

ςڢ�Řĝڢٺ̔ܝǾ–ˏ؃aׅզ̔ºںdˏ؃aЛࠅø̔7udіԐ

ñȺfࠅ٬ƻм¬WࠅøɕіԐdºࠅٶיں]ҧɊՖЍo〉Дʛ֊ðգіd

ʼ٪ˏ؃ˏضࠅaЛdіԐñȺɲêČѰ݈ٙګ̔ࠅضҋԍˠʤbɃ1ÒϷ΀

¥ōʳٴ�щـګ޵ࠅӱՖЍo〉ДʛȄʳêČºࠅںƻіԐ؈øވɡԍՀϙ

ĔԐރµWςsϛºںʼ٪dӾ˳יࠅƻďqգіWϛΆʠďׇճėՀϙԍʧ

 ŒěFˏ̧ڭϛܾďіࠅ޿

ЦǢࠅɓϛ̔ګՖЍo〉ДʛԱХjіԍaʠࠅςsʳ�՝Դďі̧ڭŒ

ěFګ̔ضԱХjіХࠅ׏Ҥˌחďq͞�ۏ­oRՓfَԍέʛࠅøǉϤԚ

ٰςɎbR~̇ܬYіÛ–ԍ~̀p�ֆХࠅҤoХԻӟܨٴՓԚٰڲ٪ޭࠅ

λYіÛ–ԍԛރЎ˅ƻϳՓ〉׏Wςf�ֆХԍࠅōȦfح�ðRՓɊR߁

������������������������������������������������
���� ǨіȮݠȞխ ��� �Fݠٴي
���
� խࠅڑϚηіȥާࠅڽѧ؈Ӭ؞ďііԐЎ˅ԍࠅܽ˓ځ ��� ϡ߀ࠅ 
ࠅ���������� ʃ ��

ϚF�
���� խࠅڢچΑǨіȥࠅďqYіЎ˅ԍɃۜñѰڢâMC޵L֗ϯ؈âM޵LَҤࠅܽ˓ځ

��� ϡ߀ࠅ 

ࠅ����� ʃ �ϚF�
��
� oĝ߀ࠅڄ 
��F�
���� oĝ߀ࠅڄ 
��F�
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ҧіݓҤ�¢ďіŒěڒט444Fϛȥ^ܝҤRՓَҤԍ͝ٴӟࠄRَ֖0̋ࠃ

Ӆט–ǹϳuԖճӅׅ̋ҧŝࠃˏն٭ϳuӅׅ̋fďqȯׅԍَҤùϛݠٴ

ࠅ�a٪ԍďqϾݠٴǥװڢӟڢЕԍRèݐǹϯÞԱХjі̔͞­ԍࠅࠄׅ

ԍׁڢӟڍ̵֘�۬¥ɊøΆɞĖϓչƟԍqɃЦRqɃkỲղװY߷ݐ

aʠՖיࠅʍԍďq іʯތҤmӟ߷�ݠٴf�ϓǸƼࠅӵݎѕøʗ�ԍࠅޓ

Ѝo〉ڒҤЦRգіДʛêČܽĖԱХjіԍ〉׏Fҩ՚ďіԍϤۜࠅٶיς

R¾ӱƵ—õЛ&�ðׇهԍ̕вࠅYڢςҤ֣ںՎʊEºںіԐEaʠХ׏

կԘԍݓࠅςƻR¾ߩ؄ŒěXڀգԍࠅōďі̧ڭŒěࠅς�ø�ŒӟŒě

ԎYʳ՝ԴЦRʋ֪תֶࠅȯՖЍo〉ДʛܽĖԱХjіХࠅ׏ҩܾ؛Yďі

ŉaɏƼܹܬ îƵ—ƻ݊̀ࠅތďіϛøܼʹЍࠅỲ͕Ŝd}ࠅŒȩ̌ڭ

�ԍʍďqׇ̂έ޸ԍ¥Ӯ445F 

խö߁ ɐ֗ 

ªR¾пγԍӬѥέʛùװՔL҅ƅԍіʯࠅٶыϛRapݎ—Ƶƌȥ؝

ϛ~ˏࠅΑʌԍրՄϙƻõп^ݽʳĖɌݢMܨࠅaڌfګďі̔�٪Ǯَ

ĻڭŒěMԍіƌȥǉϤӟڢF 

ďׇdȌƩ&֕ϛσיՠࠅƻɃޚՀϙӬѥ^ࠅȟϛځǣ±–õ÷ӬѥՎ

ʊdَҤࠅøYіՐʍdʡʟݢ܈Yo޵[�ࠅԎf¥ҤďіׇهdɎۃFď

іޥɽɽɎ~ί(ƫSԍׇ̂ࠅ�ӝ�ďіɎǨǣΟ~ԍɃ݁ޚӮնƶɲмR

¾[ևĝ٪ӊ՞ܚࠅ�Ƶ—ďіdԘԍࠅ]ۛ޵pƵ— ڀªӮďׇdЛ&ࠅ

 ėƵ—َªďׇЛԍЃ�446Fތƻήי

Yfsࠅڒϛσďіϙ݁ӻΆǨࠅɕÞӻߞùϛʮߩԍâÉσ̈ࠅÀϙϓ

ƫSƼɎʭԒբߞĽ447ࠅҩďі٭նߨօԍЗࠅװƻήÏòƼԻڒE ܬEٴ

יF׏ɃӝХ[ࠅ˅ԍӟ׏ďіȯaׅʺێ�ࠅХӻՐʊ؈ڢіԐԍӟںºݠ

Իڒďі̔(�ºںԍӬѥĔԐࠅ´ςƻ݇ͽɎήõ÷ӬѥٶיYfМׁࠅʼ

ԍіԐFďׇε�Ƶ—ʡں�º)װӱ�Ƶ—ʡė&ҤʰԜdďׇɃίȄـ߃

ė&ҤʰԜࠅΒƻܷӮẀϤήյėԍˌ˦ࠅƻʼ٪؈mӟԍϘɐތʍñҤ

dࠅÝή͕Ŝø܄�ɇd̕вࠃǹпіَ̋Αі٭նࠄҧіÍϛΓіԐºںd

������������������������������������������������
���
� G. Mitchell, P.E. Tetlock, An Empirical Inquiry into the Relation of Corrective Justice to 

Distributive Justice, Journal of Empirical Legal Studies, University of Pennsylvania 
ScholarlyCommons 3(3) , 421-426 (2006).�
���
� Bernard E. Harcourt, Corrective Justice as A Principle of Criminal Law: A Prolegomenon, 12 Crim. 

L. & Phil. 605, 346-347 (2017).�
���� ߸Џǋࠅoڄ 
߀ࠅ�� �����F�
���
� LAWRENCE M. FRIEDMAN, CRIME AND PUNISHMENT IN AMERICAN HISTORY 110-11 

(1993) (identifying late-nineteenth-century Texas theft statutes that mandated harsher penalties for 
horse theft than for cattle or livestock theft).�
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ڭՓLďіܨיFۃвdɎ̕ޛȄ֊ð�ďׇ¥ҤºࠅƻYʳɲԍˠʤXࠅޚ

̧Mԍˌ˦{Ҥێ՜Ξߨďqі߈ǆԍǉϤӟ˅ࠅɔøƻâÉǣèEݼΐԍӝ

�Հϙࠅďі̧ڭԍˌ˦ϓ߃pʡڟFƻЦŒěXࠅYװϡʭـӱďі٭ȯ«

٪ǹфҞªӮ̍ǐА̇¬ࠅɊϳRَҤLӅׅ9MיࠅÈӟт҃̋ʹܼߩ͞

448FƻׅďіװնĨ٭ø؈Y۬�Ō–ďіdϤۜࠅsěōɡďіdҞӮࠅ�

ȯa׏ԍ߻ٲXࠅіԐԍùߨñѰʼ߃ςfܹܤ�ӟˏ«(�Йߥԍ؛ڀࠅі

ԐԍñѰҧіùحߨɃĖϳ¾ʼܹܤ߃іʯߨօ«(�ºޛԍâÉ٭߷ݐࠅն

ԘԍɊϙϛҧ׶׻ތԍfࠅװǹЦࠅƵ—ԍďׇЛɊϙڽʳ?ČŌޝF 

խVյ ɎήՖЍo〉Дʛd̠Ē 

խR߁ ďqіȥٴ٬ڛ 

ϛȥ̿טĈࠅʴɃȯіԍٳʍ«ԟࠅՖЍo〉Дʛܾ؈Y〉ߎДʛóטԍ

ɰēяϛ˦ÞƼǨࠅƱҤƻ͕ŜܾY〉ߎДʛԍƵ—ࠅգіטʬʬƻďіúٟ

bǢ٭ȯhЗˏyׅ؈Ɏʅէˏyׅկׇٙهࠅ–~Y؈̵̫װY˾̵̫ԍˠ

ʤF؄ήĔӮ�~YŘ̵̫ԍߏǂࠅգіטkƻˏߤΉޅѓіڀϛďׇėٚ٭

նFğXԍحɰcȟƻَҤ~ĔӮٙ–~Yԯˏ͗ٵ�ŘɎήˏ͗ٵϢ׆fs

ԍˠʤFיЦrՓˠʤࠅŗʳ®ɎЃΡd݁ݠٴӮיࠅҤٴщיࠅҧΎ͕ՖЍ

o〉Дʛdʼ٪449F 

ø�ȥטɎՖЍo〉Дʛԍ̠چǨ̮ࠅ�ߏХƱҤˏ͗ٵԍs0ܹՐëǩ

WяϛƳȯԍʤʛࠅZͲܯǨݤˠ֨ˏE؃Ԋˏԍˠ֨ڽƱࠅǹϯˏyĝйR

0נƨMELݮٽϛu~�Lَ̓ࠅƓςso〉ϙԴǝср٪ݓȾَҤٯ¾

�MELˏyǯֈMկȞچ̠ڇdFbϛڒҤЦRДʛկή٪х�¢~ƻَܯ

ˏَҤσࠅʼ߃σĚº̾ߩʍɋќ؃؈ėࠅќ〉ԛɎ~ςs͵ưøo〉ۛࠅp

ќ〉ɎέςsϛYɎE̵֘޵יࠃ〈ɎέςsoڒԻ׀̾߃ʼט؈ԍŖٵ͗ˏ

ԍٖԿࠄԍࠅ1׏¥Ҥˏѥ0ԍَҤ̿ɏ٭նςsm݁ࠅ�ϛʭܯRЧΦݕF

ZӝƻεȟԍǨݒČˏَ͗ٵҤƻݼȄĝࠅŖݓט؈яϛëŜʳɎέԍλԿo

יӮՖЍo〉ДʛY͕؛ࠅߌ؃aщȯŝĖ±–ԍƓˏkYϙϛ�¢Rέࠅ〈

ϙʳĈܾY〉ߎԍ֗ࠅڢϙׇه̇ܬնƶYӻΆʠ450F 

ӂܹܤԛɎ~ϖ֠ڒǹ¢ԻࠅАَҤσԍqɃ֓յݢWkƱʮީپڂƻי

ȯ̕4̋ȋ」ٖܽøo〉〉ˌࠅǹٙ؛ſ̫ܖøڙϙɎέd〉ˌܖ̫ڍࠅµǉ

������������������������������������������������
���
� ϮɢӰࠅďіࠃڢܩW߀ࠅࠄ� 
ࠅ�������� ʃ � Ϛǖٷ?һF�

���� ϥ¨ӗࠅoڄ ߀ࠅ�� �
ڄoࠅËםعࠉ �
߀ࠅ ���
�F�
���� ڄoࠅËםع ߀ࠅ�� �����F�
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ή֓ʷԍs0^ɽԊӬԍڙϙࠅνٙіȮ͕̔»ࠅƱיӭӬކŏΒ〉ԍΓϯ

451F 

ЦǢƻߨօWࠅЦՓݠٴգǏkϙʜԊ؈ø�ЃΡԍԛȺˏƓߌFڶǹϱ

՛ďіխ 225 Ѓխ 1 ߁ԍhЗˏyׅࠅխ 225 ЃϤ«ɕςƻܾߎ〈׬Дʛʋ

XࠅӮ«ǔٝYԯ̋Y̵̫װˠʤԍգіࠅRηɊ 221 ЃΎҤՖЍo〉Дʛࠅ

225 ЃϺϤWМׁϛΓԍՖЍo〉יҧȟƻʼ٪FǹϯɊՖЍo〉ДʛǰӮĖ

խ 224 Ѓԍʡėӌࠅ٦ׅ〉ō�LϢʳo〉ӌ٦ׅMٷdࠅěϙׅڍھԍ݁Ӯ

նƶѰضĖۥ~Yԯ̋YŘޅ×ԍ՝٨ʛٵͱَҤיܯࠅϱ՛ˏߤΉޅѓіխ 

25 Ѓխ 1 ߁ԍ՝ٵ٨ͱׅ452F  

{ϛȥטʴڲ΂іɟНҤYɎࠅøڒҤ֣̾ӝَďі͕̔ҧڢςLʡė̕

вДʛM̧̋ςLܾY〉ߎДʛ��ʡė̕вҤ ڲM܄ࠅf�͞AˏَҤܾ

Yٙ–~〉ˌdڲλf؛ࠅˏװɊøΎҤLϢ֠o〉MdˏَҤڲࠅ΂ڟϷd

ήهƱˏӅׅǣΟࠅλdƲީڲɊǨɿ͞Aࠅˌ〈d~–ٙڒԣήԻخʻɊݢ

ȾȴӅׅܩࠅɽҧø�~̋ڲqڲʳ͙ٶڲࠅˌ〈~–ٙڢɎ̫ٶڲdՐʍɊ

〇۫қҥࠅ]fװĈӝЭƆήٙ–~ԍںܖձӸࠅYיµɎٙ–~ϓҤYĔd

ˠʤ453FɎήʡėَҤԍ̣؈کɎήˏَҤԍo〉ԛмkм܄YȺνӭӬަέ

aٲWԍࠅڙݰR¾~ɎήˏςsϛО̋o〉ʮfװӭӬࠅٴڙ�R¾~ςs

o〉ٙ֟֞EĠÛE̘޼կկŏʮީϛͩڙ̋ݰϙԍ՛ݽFƻڲλWࠅR¾~

ςsװmӟԍԻ»Ɏέo〉ٙί�ʡėَҤkмڲλøװmӟԍԻ»Ɏέo〉

ˏَҤ«ԍȺν454F 

խr߁ Ǵˏaٴ٬׏ 

ʴӝɃWȟƻԍˠ˶Дʛڒטچ̠ࠅٶיҤԛ܄ήܾY〉ߎДʛࠅՖЍo

〉ДʛܹʍºݐںuLY�〉Ɏέëa0ëٯEëͱEḙ̈EëWࠅǹϯYߎ

〉ɕ̵֘Mԍ~ࠅϛu~˦٪ՖЍ͖֐ˠ˶ࠅY�〉ٙࠅ͖ډϛuěς͗ŝƳ

ȯٯȾރµ^ԍߦƚࠅՖЍo〉Дʛϙ̡гߏܨԍˠ˶͖ٯ؈֐Ⱦރµ455F 

ˏЛѦڒҤՖЍo〉Дʛ±–ǴˏɎˏ˶ԍࠅ͖ډ]ҧêČºںǴˏיࠅ

aʠܾY〉ߎДʛԛ܄ήՖЍo〉ДʛϓϛīήǴˏԍˠ˶ٴΐ456FˏЛѦɎ

������������������������������������������������
���� �չࠅ�ωؾ 
��� ʃʹƵˏďіd¼ХࠅϚηďqіࠅڢچխ �ϡ߀ࠅ 
ࠅ����� ʃ �
ϚF�
��
� ڄoࠅËםع ߀ࠅ�� ��F�
���
� ڄoࠅËםع ߀ࠅ�� �����E��F�

���� ڄoࠅÕ؛۩ 
߀ࠅ�� �
���
�F�
���� ϥ¨ӗࠅoڄ ߀ࠅ�� �
�.Anderson, supra note 91, at 1409ࠉ
���
� 
ࠅթÚȔࠅࠊǴ~ơںºװԠࠅ׏ΆʠʡȈȯࠅߕא߸���� ʃ� �� Ϛ� �� ζࠅ

.::69�

:.+/4/:/;3	)53
'8:/)2+

��������56/4/54�.;'4-?;,+/�9+>;'2.'8'993+4:

ࠈζٱݿϘʰࠅ�
� ʃ �

Ϛ �ζF�
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ήܚʃ«ˏ±–іʯԍԊɞ̭̾ۜخӾԍ」ʍڒࠅҤދ�ˏ±–ԍ̇գГ҃ࠅ

ɊϙѻʟǴˏƻ٢ާԍ~ˠ[Β޸ĝԍ-сƅࠅˏ0װLΐЅoǷÀϤf�ϛ

ԍࠅƻʴ6ͫĖWʉԍl¾ޗв۰ࠅӴ~ΧβڠĒԍ&ݤFMøڒҤخޜࠅˏ

±ȯ׏ԍΆǨݐࠅuДցԍӬѥˠǕǹՈۆԳEoˠԳEȩ˴ԳկկʮȺνٙ

ƨˏࠅLܼʹ9M؈LӂЯ9MٙڍˏҤڒWˏ±–ԍГռ457FˏЛѦkYۓ

Ȯмø�ƨȮϓՄםYf±Ӆ؃ˏࠅaЛ޵�Y؛øÇٶ̔טڸϛ¶̇óˏʂ

կԍĨࠅװøɃܷޚ¥ԍ֗ϯYיfװѵ9ӴˏɎǴˏԍΌ458ݖF  

ɕՀϙˏēʂկɟࠅٶי޸ϛǴˏa׏ȥ̿טĈՖЍo〉ޥ҂؃ȷėڢԍ

ǉܯԠԯңࠅ٬�ςՖЍo〉ԍɃ1΀¥ࠅŏfװϙۣĖȫòԛYԍέqࠅϓ

ޝŌ؈ˏ〈�ՖЍo〉ԍڟʤ」Føʡڳ〈ӫ؄ʡ9εϛˏēࠅiѦºȨܚ۫

ǹɎέςʟ¬ࠅƱlՓӟӱװ�RέfھࠅƻˏَҤϐπEДցԍӂˏXࠅˏ

4γޗ̋׎֍EɎέՀϙٲ》Y¨E؃ɱ̋ɎέɲϛƳȯˏ�²EY˦ܯðˏ

 459Fڂſ–±ˏۤ͞יࠅ؃̈ΗqڽqʰщȯΎࠅկկ˅ٲ΀ۇµEރ

խV߁ ɐ֗ 

ַ֗Wܝďqіȥ؈טǴˏa׏ȥטʴlέ޸ԍ̠ĒࠅfٲdࠅɎή̔ګ

fϓ(ºګ̔̋~–ٙںɎˏ؃aЛºޛϓò޸ԍLՖЍo〉MԍգіДʛࠅ

ͻϛޥϓǣԍςɎήøԍӾƓFLՖЍo〉ДʛMࠅӑʳҊǏR؅ԍ۟̇޵[

ĈԊؑ߻ƖԍɯǨ〉ࠅ׏�ƻӝɃՀϙɟࠅ^޸ɎήďqіEՀϙEˏēݓϛ

ϳݹϛīטϓӫࠅهf٬øYǥȫƖd}ࠅdٲʍٳZʴYoࠅ;ɽǨԍٓ޵

uYٙВ٬ԍˠʤĈӝࠅ¬ǹˏēݾޘF 

խƯյ ͕ŜѬЍo〉ДʛҤ̍ǐА̇٪�dգіʘڸ 

ԛ܄ή̔͞Ĉ�LՖЍo〉ДʛMҤǾ–ˏ؃aׅզ¼ȯdһϤࠅѭŘ̍

ǐА̇٪؈�ďі̧ڭˏŒěԍӁࠅٵ�ŘɎήˏ؃aЛςsςºں{̋ςϓ

ҤֵތԍҳࠅڸϤΡ͞Ĉ�͕ŜLѬЍo〉ДʛM¥Ҥ̍ǐА̇٪�¼Х̈Ƶ

ӝَǾ–ˏ؃aׅզdգіʘڸF 

ӝَďіխض 221Ѓխ E˒ƩEØԡܜױLɎήӴǴ�ʡώEࠈȯ٭߁1

ِ̋ø�ܾYø〉ߎdέіיҤˏyهࠅטVʃ�W?ʃ�XϛϡʲďFMY

ÝӭӬɎήLø�ܾYø〉ߎdέіMԍҳࠅڢѭŘʡėДʛܾ؈Y〉ߎДʛ

ԍҳǇࠅҤ݊îЦДցYѺԍ٪�ҳࠅڸŗҤլmϘߩіލщڸԍ〉θࠅ�Ř

Ҋ̠۬چӝَіɎήˏ؃aºںYǥȫƖdࠅטڢϤΡ�ҤfɊӝَďіխ

������������������������������������������������
��� ϥ¨ӗࠅoڄ ߀ࠅ�� ��F�
���� ϥ¨ӗࠅoڄ ߀ࠅ�� ��F�
���� ӖϏ`ࠅoڄ ��
߀ࠅ ��F�
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221Ѓխ dߏE˒ƩEØԡِ̋ԛܜױLɎή�~�ʡώEࠈȯ¼ΎҤ٭߁1

ʡėέіיҤˏyטM]ǖٷխ ˏҤיdέіߎ〈LɎή�~�ܾYøࠈ߁2

yטMࠅěďʍ܄խR߁Ҥ܈�ĿČdיࠅɊŒϤԍխ dϢܴׅ̓ՏҤխ߁2

 F߁3

ø^¼ٷdխ ˒Eܜױ�ήʡώEߏøՐʍ̀ࠅdʡė̕вMߏLԛ߁1

ƩEØԡِկʡė̕вڍࠅʡė̕вϛAٙߩ–~ӬƄEߨۺd±–Ōࠅޝǹ

ЦέʳĿČ؈խ ࠅ؃aׅ�̀ùϛLʡėMَҤˏ–FϤΡ�ҤǾۯdɰ߁2

ς�ήխ ýήխࠅҤǉϤЃΡ¥߁1  Rɇ߫٪�¥Ҥ̍ǐFٷ߁2

ǹĝ̔ࠅܝϤΡڒҤLՖЍo〉ДʛMY݁Ӯή̈ƵďіǾ–ˏ؃aׅ

զޥࠅˏēȟƻԍYХࠅ׏YfsڒϛݒČςіʯ̔ܬɕEʧࠅ޿�ƻďіڭ

̧ˏŒěXࠅՖЍo〉՝ԴŒěԍգіДʛࠅªďіܹʍʁѭ~пԍӬѥࠅ�

LіʯM؈LΘ׫Mėʍ]َԍέʛࠅϡʭďіԍ٭ȯ«ǑܬՀϙdࠅ˅ٲŏ

ˆӸ̈Ƶіʯėʍ؈Θ׫ėʍóטdݽȟƻԍִٛࠅ�Řďіԍߩʍʡė&ࠅ

�ѵùԄ؜ˏԍďׇ¥Ҥøʡė̕в؛ࠅ�ďׇԍʡė̕в«ܠхRčԘԍࠅ

Zbùϛëʰࠅіʯ̀ςlϛøԘГ؈׫΁FϤΡ�ҤΘۈԍݢҩςܹήюߒ

 іʯʳ�ėٚF޵̀ࠅט׫ςΘ̀ࠅʊ߂

Yʼҩޭ٪LՖЍo〉Дࠅԍžӝ׏ӧǕɎήˏēХ׫ĖՀϙԍˏΘܽض

ʛM͕�ࠅŜLѬЍo〉ДʛM¥Ҥ̍ǐА̇٪�¼Х̈ƵӝَǾ–ˏ؃aׅ

զdգіࠅ{ʳ�ûߐdF 

͕ŜLѬЍo〉ДʛM¥Ҥ̍ǐА̇٪ׇ۬هࠅ��ǜ̧ٙ–~dˏ؃a

щȯЛōɲêČºޛĝ؃ˏܝaЛdñѰࠅZܽĖ؈ďі̧ڭŒědٔʂࠅς

�ϤΡ͞Ĉ͕ŜLѬЍo〉ДʛM¥Ҥ̍ǐА̇٪�¼Х̈ƵӝَǾ–ˏ؃a

ׅզdգіʘڸF 

խtյ ɐ֗ 

ϤΡ�ҤࠅƻܝڢºںіԐŘَҤɃίʰͦ̇ܬ–ԍñѰσގࠅo͖Ɠς

sȫΞº؃ˏޛaЛԍЛĔǉԽǢࠅƻА̇٪�ԍݠڊW{̀ݢخήˌחLՖ

Ѝo〉MdА̇٪�ƻӝ̔޸ۃʜԊԍùޝߓߨEɃ–Ҥ¢ࠅςs՝Դoďі

 FތŒědЍ̧ڭ

ǹϛȥ͞טĈøɃ̔ϛƓݓߌ҂؃ήR¾ٓ՝ࠅɕς¹ՔLƞYΊMࠅǹ

ϯďіԍԘԍɕςƻٴщƞYΊԍƓߌWࠅ޸ɊϙªƵ—Л&ҧФԕԍێ՜Ė

йR¾~ԍӬѥƁࠅݎ¬ǹǫȁˏyʰࠅȁțʳԯUǫǬЌڒיࠅҤٙR¾Ǭ

Ќԍ~ʡėˏyࠅҩߒܨיҩYςďі٪ٴщԍƓࠅߌȥڒטҤަέĈӝԍٓ

՝֘ɎςіʯϙӭӬԍЗė۰Ĩװdҳࠅ߻ڢfςܨ¾ҳ߻ڢỲΆʠĖ̔ϛ

ԍɟݓ޸٪�ðF̀ϛR¾Г҃T͏͢ďіƻ�߷ˠѕdXf��ðT͘ėܨ
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uٓ՝ࠅƻ͘ėdʰ̖ٙھװ–~ԍˏ؃aЛʳĖ�ʠࠅƱҤďіςƵ—Л

 ɐʻF『ڱɎήďׇΆʠ̀ϓࠅԍӬѥϙٙƵ—̔ȷė~ϙɏ؅װfܨࠅ&

м¬Œěùϛަݢέ޸FގoªӮďі¥ҤϘʰ̕в«ºںϳuՀϙâÉ

ďqՀ޵cϛƻԻȯø�fӮԍރōգіЗ}ࠅԍ˦іǢࠄī܇ݒԍǢګ̔ࠃ

ϙ͘ė̕вY۬�ºںϳՓՀϙâÉ̋ĔԐdʰ߅̖ࠅɷďіݍࠉϛR¾ñݒ

~¾Ğǲϳ~ԍࠅďqėٚԛм޵ø�oЕfӮԍ؈خƂ〈ܨࠅq޸īˏԍ܇

؃ӱА̇oRՓЍթԍٝΕ͛ίFƱЦࠅďqΑձėȯטʼ͕߃Ŝϓʖށԍٮ

ø�Հϙ͘ė̕в̔͞ںԍ̕в«ºװǥԻȯ�¢fװ[ࠅǆ߈ďіۧۦࠅݣ

­ԍâÉ̋ĔԐFܹܩďі�·ҟࠃ܌ϳՓܼࠄʹԍd〉·ࠃǹˏΘ׫ӧǕý

ʴׇ̂^͙άĈׇ̂ėʍԍװÀŸ؛ŒěF̧ڭỲܾYࠅࠄ׏EˏēХܬ

Ԙԍς�߷ט̋ࠅf�mӟƼ̂ѓ¢ՓَҤFɎήø^RuŒěࠅ¬ǹԱХˏ

؃aࠅ˅ٲfٖ̈�װÀɹϟ̬ٗԍø�âÉ̈יࠅ˅ٲÀܨ؈uŒěԍǽE

fװϙތė̈Àܠхڲλׇ̂mӟԍa٪âÉٲԍՐʍF 

ХǹʹƵіȥ—כϮࠃR.von Jheringࠈګ̔ࠄLďׇǹóċdĥࠅӮdY

ʳøӻࠅěƵ—؈¾~óŝø–FM̀݊îӮLďׇٲװجMࠅ�Ҥďׇ۬�

ѓԇ̔ϛӅׅ܆0ࠅ�ďׇҤ̕вࠅ�хɎ̫�¢ӅׅࠅŏYˌӱø�ѓϤέ

іࠅ̕خ�хޅФӅׅƻëFƱЦࠅƻգіWࠅɎή¢ՓَҤ̀pӅׅ9̀ࠅ

®ʰܝdіԐ460ݤחݢ『י߻ٲFsě܈ࠅν0ӮďׇࠅԴǝøϘʰ̕вˏࠅ

ªďׇYý̇ڽיࠅ̧ڭɬùࠅ~п0܆ʳƆࠅLďׇY^ࠅěпҧ̔͛̕

۬M461F 

؄ή̔ګіʯ؈Θ׫dރµࠅϤΡ�Ҥ̀ϛ̔ګԍëʰ߂ʊࠅΘ׫Řіʯ

ԍԛ֗m̀ࠅʘգƻɎήˏٲ˅ԍΘ͞׫Adĝ͞X޵יࠅƻΞߨՀϙрƶҤ

ˏҤ~cϛƻٙɅĒσ̖ԯϏ؃ɱԍَיࠅήďіWڧ)˅ٲҩɊ۔ࠅĝڽ܏

 Ė՝٨F݂ࠅնԍ՟Ǖ٭Yoήі˅ٲ

ŒěMԻȯďqȯׅԍ̧݁ڭYǹǉήLࠅ٭іߨø0ͧɃ؈ࠅٶיַ֗

ӻތʍࠅɊ݁ӻԍՐʊވ(Ė̀ٙmіȯׅԍَҤWיࠅYςɊَҤȯҤӅ

ӟӱԍˠѕXԻɃϛʮʡԍďˏޅ߄­Fōªƻǉή͞ں�Իº݁ӻԍºࠅׅ

qӅׅ®΂ԍˠѕXࠅ�¢ďqȯׅщȯݓʼ֗߃m݁ӻԍތė¥ĈࠅYÝތ

ėˏϘ�ԍ݁ӻϗ�Œěࠅȯׅԍ̇Ϥ�ŘĜʟ¾~ȩòԍיࠅޝߓZݍѭŘ

ӟӱˏޅ߄7̻ǉήࠅō̔ϛܾіَҤࠅ�ŘіѓŒěࠅԍŒěރՐʍˏԛ؈

ėȯԍܾіَҤ݅̀ݓࠅȨіѓâÉࠅ¬ǹȯ׏ԍԻȯˏࠅmӟԍڵſƅmӟ

������������������������������������������������
���� ǨіȮݠȞխ ��� �Fݠٴي
���� ϮɢӰࠅoڄ ߀ࠅ��� �
���
�F�
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ԍГռFܨuŒěςƻϳՓՐʍWԻºoďіԍϹʻâÉٲf�ʳĖ֣ࠅںӫ

؄ƻܠхޅնԍնƶϘʖԍσÄɔøࠅ٪ݢYʳ܈ν՝ԴF 
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խöզ ֗ڢ 

խRյ ďqΑձԍ݇ͽ 

ՀϙʘА̇۟טڢƵ—ƅՀϙ̀͞ڍ­ϓǣՀϙWԍΌͥࠅƻǾ–ˏ؃a

ЛWݢ�ࠅď9«ȳԿɎήǴˏŝǜܜƼ�ԍࠅٮݢ]ϡʭݢܹܤď9܏הǴ

ˏYŝºޛԍYĔƼ�462ࠅҩיϤΡڒҤqɃڲλøɎήՀϙӧǕςs܏הɎ

ήˏ±–Eˏ؃aԍࠅˌܟΓϯМ¨ࠅɃޚWіʯ؈Հϙٲ˅�ϛ̔׵յࠅɕ

ˏ؃aЛࠅʴïէԍˏΘ׫ӝǏҧڢςȥϸ̋—ʏɕfٲɁĖࠅσ؄�ζǣΟ

ԍӮڇ�ҩςLYfھ�ē~ͱ¦ѝٕ݃ۤ«ԍƼέ463MF 

RЧԍܯkϛʭࠅɃƻjіɃ1حǥװգіςsރǴˏЛĔ̋ĔԐԍԛי

WҤlپڂªøʳ�ƻࠅҩ͞­Ǵˏ�ЛĔޥࠅίَ؈ܹܩuіϾԍܨɁFٲ

ՓaʠࠅҩיϛσÄіʯ٭նحɃ޸ԍƓߌɽɽɏ؅ЛĔԍۛpҧіԠХӭӬ

ՀϙΓϯFܨέ޸ԍƓ7̻ߌqɃڒȯࠃqɃڒȯϛĔήӴˏࠄE؊ۏڲ�

ĖՀϙӝɃݤח޸ҧіòࠃݠٴEіʯࠄ͡܏ϛ̔י�ҧіƱҤǴˏʟ4Ƽࠃ

ϙࠅϷڟ¢Ϸ�Řǹڟq�ҲԊdʰςsَΑࠃήǴˏЛԐݢدֆޚ~Eࠄ޸

ŝځǣø�Ʊ֏ԍʧࠄ޿EˆٮǴˏ֠ࠃߥǴˏĔԐҧіϛΓ̇͡܏ЛĔ̋ט

іʯWԍĔԐ/іԐࠄկƓ464ߌF  

ϛڒҤʴďqգіΑձࠅ߻ٲďіԍգі̋¼і̀ɡήRՓỲՀϙޭ٪

ԍɽúࠅøYÝςRՓգіΑձԍɃӝࠅϓςùϛ ܬŘݢΞіԐߏǂ؈Հϙ

âÉٲ˅ԍ¥Ӯ465F�ďqΑձ{ϛøʼܽ߃ĖdʂٔࠅøûùՀϙޭ٪ԍō

σХࠅ׏ŏkʼ߃ƫ޸ץɎďіԍʋ֪Œě̀ࠅќ〉ςsХƻӮRߏŝ–ט�

ϗbRߏŝ–טFōªǹ Trine BaumbachΘ͍ڒҤࠅǉήo〉ԍʡėˏyіʯ

ȯ׏ɊLªіװލǥƻ֛ȯԍˠѕXɅƓٙſςsϛӟӱԛ»bRέɲ֠o

–Yϙͦ׏ӾFǉήo〉ԍȯ׆λӅׅҧfڲ�ࠅ�ۏڲ؊�ҩςڂۤיࠅ〈

ٙſԍõʂɅĒЛF466MŗֶࠅªƻЦգіԛރ΀¥ʰԍ֜ٸXࠅfԯ{Yϙ

ªϓǣ~ðׅࠅ�ďqΑձԍʋ֪ō̧̔ڭګŒě̀ࠅςʼ߃TŜ͉ԍיࠅY

fʕԍF 

������������������������������������������������
��
� ȩԠ˲ࠅoڄ 
�
߀ࠅ �
F�
���
� ΘȣțLݒ٪ݢ�Yf�ٙē~ͱM֗ࠅϯŏٙͱoܨࠅ¾Lۏ�MςƻȣțۺWࠅƱҤ�

�ФɎέFކФɎέŏяϛކ٪ڍ̀
���� ӖϏ`ࠅoڄ 
߀ࠅ�� ����
F�
���
� ѣࠅ˼ݬoڄ 
߀ࠅ�� �
���F�

���� Overcoming barriers to justice for women rape survivors in Denmark, Amnesty International 19 
(2019).�
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ˠ》ԻɃϙʧ޿~ÀɎӅׅԍ」ʍࠅ]Zˠ》」ʍϙԊӬݢǨࠅ9ڽթԟ

Հϙڢ܍fԯࠅʴӂȯqݼ�ȄԊݚԍ԰ϡܼʹ˒『 ؈ࠅɎήԛރі٭ԍΔ》

〈Ĉլmп͙ࠅԍգіَ0ރϙ¶ª͕Ŝԛࠅɏ؅ʡҥԍˠ֨Ỳ[ࠅߩ͞ˏ

ԍďqΑձFҩࠅיR¾Ʌ』ԍďqգі̀ࠅטčʽܟ»ďׇࠅװجʼݤٔ߃

ԛރĔʚܹࠅʍΆʠďіԍ݁ӮնƶࠅYיϙ݁ʳøYԍĜʟďіԍĨװFƱ

Ҥࠅƻϛތԍďqjіۖ҂XࠅѪҞԍďqգіࠅcϙɏ؅Ƀ1ɬ¥טҤх݊

îݤۦԍɬ¥ࠅؤۈϓ(͕Ŝ݇ͽˏܓϾԍ」ʍދ�؅ࠅ�ΞߨӅׅڂܠԍװ

пӭ~ھӫ؄ࠅªіԐҧіӑʳϛΓdºòיࠅѻ�ďіԍȌƩΓϯיܯࠅ&

Ӭς޵âÉĒάWԍ݄؈ݨҧ̔ګԍ」ʍ467FܹήƫSԍގࠅׇهo±–~п

ԍǉϤЛĔǢࠅ{ҧі۠ʳRؐ~пɎіʯõХԍ»ࠅ۝YÁª~пfװϙ˸

¥ɬڂܠǇ͏ɅĒࠉіʯėٚ݊ܢӫ؄EīׅӅࠅŝׇ̂ԍׅӅڍuŒϤݐ˻

ԍіȮEЙɁȮڵ؈ɁࠅkfװƱЦǉήLؑԯMࠅϒٴіʯ؈qɃԠԛࠅ�

݊îɎ~пǇَܹʍƫؚԍďׇ468F  

ùϛԛځ̋׫Θ؈іʯࠅҤڒ}ϤΡࠅd֗m׫Θ؈ŘdіʯڢЦĝ̔י

ʳԐʦdĨࠅװ�Y�ٖ̔ϛіʯ٭նԎ݁ӮήܨЕԍДʛࠅĔӮіʯ¥ҤΘ

χʡ׬ƻήøЬhࠅZ¿ŝ͙ɧࠅm֗׫Θ؈ʬd̔�ɊіʯܹࠅČݒԍR׫

ɕіʯʳ۷ƻܼʹԍӵ֪WܬࠅٲV֤tɽҤ؄WԍՀϙâÉࠅä—EÈӟڟ

ɎήЛĔࠅЛ~ڢٺʴƌȥEՀϙȥEіȥTѵʍࠅ9ڽ�]ޜࠅיҩࠅׇه

ԍºۣںĖʂٔ؈Eڟԍܼ۳WࠅɕďqΑձd٭ĢࠅٶיΘ׫ԍȭθỲă

 Ȩ�ԍʋ֪ŒědWF߃ƻøʼߡ

Yߒ޵хԍYÝςLܠ٪ࠅטR¾іѓƵ—Xԍӟˏďqգіࠅڛ»ַ֗

ԛӻMԍďqΑձיࠅςme˼іâÉԍӟˏďqΑձF̦м¬ŒěԍČϭࠅ

ʴjіލǨіȮԍܾ˼ɅϷГ҃ͪࠅՏĖ̇ҤգіטƻďqΑձėȯWԍϹ

ʻܹࠅʍՅФԍĔԐٔݤƓࠅߌ´ٖӝƻΑձėȯܹՐ^ԍӟˏࠅգіטʼ߃

Ėԍď̔͞޸1469Fĝ׏ӟڛµ«ɠَރěۧǹ¢Mԍࠅ¢ԍLۧǹګӱ̔ـ

іLϘʰ̕вˏMELٝêˏM̋ĻڭˏMկЎ˅ޥࠅƻܾ˼ɅϷWࠅҧі

ŏYǾԾø¥Ҥࠅԍ˼іŒě׏〈&ҤR¾ùϛӐգ̸ϩ̇יࠅм¬Œěި׵

R¾ɎգіטԍďqΑձڂхF{ōֶࠅªø�іʯҧіԊͤϛΓԍºںіԐ

ĨࠅװZֶªďіėٚ؈ºںіԐd޵ݽҤߒYԛӻࠅ�ҩ٪Ʌ』Ƽچ�ςs

������������������������������������������������
���� ϮɢӰEϮϫ؟EϮұӥࠅӅׅȥ߀ࠅ 
ࠅ������� ʃƯһF�
���
� ϮɢӰࠅoڄ ߀ࠅ��� �
���
�F�

���� Ƶ—ՋȥȇƈϙɋލΑَࠅࠄրչһࠃϘʰ̕вˏŒěԲ՚̇ϯǎſࠅҚǩځࠈ~ӹa̾ٸ

߀ࠅӹٸԲ՚ߌ ���ࠅ�� ʃ �� Ϛ 
� ζF�
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͕Ŝďqėٚԍʁ͛߄ίࠅƱҤďі̔ɼ«ԍ޸ۈʧࠅ޿YÝςʁ߄Ӆׅ~ԍ

ǉϤЛݍࠅϙʧ޿ø—ʏ؈Ɓ݂Հϙ470F 

խrյ Ǵˏa׏գіَ0dƲǕ 

Ǵˏa׏գіَ0ϛø؂޸ó¾ɟНԍƲǕF̀Ξ¾іʯߨօࠅٶיխR

ɟގ޸oգіǢࠅɓϛjі�ŘَΑΑձկø�օ֜ࠅԛ܄ήգіԘԍ؈âÉ

dɃӝࠅіʯΡ9ԍ̀ߌڸɡήϓ(ݢ٪ԍݒČFZֶҩգі٭նɟНɲƻі

ӟԍɟНݥѺˏēʂկࠅ{ùߨɎlϾ�qɃߏǂϛѺψԍȯ؈׏іʯࠅݠٴ

�ǉήީ�͹0ԍ؈ˏ0ٙپڂɎգˏࠅɽɽªهήՀϙڢ܍ʟ4ԍǴˏ֣޾

ԍ׏ԾǴˏªӮіʯaʠХކࠅںaʠіʯԍº޸ĈߎYיߩЛ&ԍ̇Ϥܹں

f471װFֶªі٭նɲլmˏēʂկԍӟ˅ࠅʳـ�ӱіʯ̜܏ӝɃWYõʂ

ԍهǕࠅ�ςǴˏݍςfװϙ݇ͽY͕ӮپڂԍέʛҤd472FøНěµϛރі

ʯ؈Հϙ݆ڽԍࠅߌڸqɃẀіՀϙࠅ߻ٲіʯϤۺbςՀϙ֗А̋ˏē֗

АԍRӧࠅƱЦ�¢ƻіʯߨօñԍَ0֠ࠅɽҧіٵŘΎڽˏē֗АԍϹʻ

  473Fߌڸ

ō´іʯװǥΎڽ~ÀԍَҤ̋טӫܯ¶؄Հϙ̀��ࠅ݆ڽԕf݊װî

іʯ̇ҤΎ޹ϤۺԍԘԍFǴˏa׏գіَ0̔Ɏ̫ԍYcςіʯЃΡϤۺԍ

Y۬̋Yȫיࠅ׌ςݝڵlՓYmӟԍЛ&ރµ̢ࠅĈƻіʯdǢװʜԊ~À

ù0َߨEƒࠅɍхø�ˏēХ׏ԍέʛ؈ƅʂs0ࠅỲcϡʭܹܤіʯ¶

̇Հϙ̢̀יࠅ݆ڽɍΎڽˏē֗Аԍf0474َװF  

խVյ ՖЍo〉ДʛY݁Ӯή̈ƵďіǾ–ˏ؃aׅզ 

؃ӱ؈ʂկς̈ÀƻڢٺɎήʡˏyɕ͕̀Ŝ¢ՓգіДʛσ̥�ީࠅͽ

ԍóީFҧ͕ڢŜ¢ՓգіДʛࠅ�eݓϙϛ̔ÌיݢYʳYǬTݒČࠅºں

øRŏҧіºںòࠅ޸ϓӫ̇ܬטʳRՓŌޝɘ޸F¬ǹ͕ŜՖЍo〉Дʛº

حɃ1ھДʛěϙߎ〈YܾࠅŏkˆӸˠ˶ٖܽd؃ӱࠅˏoŝ–~ԍ؃aޛ

ðʡė̕вԍ٪хʚթؚࠅхŝ–~ԍَҤٖӝF 

ϤΡڒתՖЍo〉Дʛԍݢ٪Ϲʻˌ˦LйR¾~ݓʼ߃êČɌݢbR¾

~MࠅҩծڒטҤܹܤďіܨՓіʯʤʛԍ¼Ύࠅ«ΎڽӝɃӆѕԍYʂկ]

Ymӟࠅіʯd〉׏ƻήіʯ̔̀ٴщԍ̀ڍςՀϙƓ޵[יࠅߌÝٴщӅׅ

������������������������������������������������
���
� oĝ߀ࠅڄ ��F�

���� ӖϏ`ࠅoڄ 
߀ࠅ�� ѓіӟޅ&ʏώ—ࠈߌȒǴިȑƓ؈¥ѓɬޅ&ʏώ—ࠅȺޢϮࠉ��

խࠅgҠՀϙՆĔȥĎࠅӝѕdóީ؈˅ �ϡ߀ࠅ��ࠅ���
��� ʃ �� ϚF�
��

� ӖϏ`ࠅoڄ 
߀ࠅ�� ��F�

���� ӖϏ`ࠅoڄ 
߀ࠅ�� ��F�
���� ӖϏ`ࠅoڄ 
߀ࠅ�� �����F�
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ԍL~MFǾ–ˏ؃aׅզԍϢ«Ԋɞڍ̀ࠅûٙߐ–~E(–~Eïէ�Ř

ǣèˏēԍЎ˅475FܨՓԛsʂٔԍЎ˅kځϙ̠ٙچҤςѩҎEԕƖԕ׌ԍ

˦іࠅƱЦkٙڒҤީ�ɃӝFࠅ�ȫƖėʍΎ޹ϙɼ0ХԻٲ˅ԍܯЧ؛ࠅ

Ύ޹ӝَėʍʰ̔ޜ�ӭӬԍΫƓߌҧіٴщݐࠅ߷ėʍԍΎ̇޹Γ�ekީ

�ȫòɃӝՀϙ̔ϡʭԍõʂFYsڒϤΡaʠԍLʂٔMЎ˅ήӝَσ՛X

fީװ�ɃӝࠅėʍԍΎ̋޹ǣ̋ɑϙ؈ȫ׌ԍʂٔ߻ϛ̔ɰӺڍ̀�ࠅԕ&

ѻĖϘɐՐʍF 

ЦǢࠅՖЍo〉ДʛĔӮLَҤ~ςsŜʳԛɎ~o〉M¥ҤГ҃ࠅîގ

LςsܾYԛɎ~〉ߎMԍҳࠅڸҩיƻӝَіWࠅϤΡ�Ҥ̈Àcޭ٪ưЭ

Ȳٲ٪֏TĒάςsڍˏyَҤԍ〉ߎςsٙǜėōfࠅ{ō͕Ŝ̔ګ�ʍ̕

вʡėōfࠅƱҤøɃYճ͕Ŝ¢ՓգіДʛࠅՀϙǨԤǹ؛YʺʋʴɐΘ׫

ࠅ؃aׅզf٬ˏ–ǹʴďіǾࠅˌܟðʡȈحҧі݊îݓ՚ƻqɃW֕ࠅۤ

ďіǾ–ˏ؃aׅզƳҩ̇ĨƼªL¾~Ɏ؃ɱߨۺd͘ėЛ؃ˏ؈aЛṀ

Ҥďі٭նߨօԍݢ٪Œěࠅ]ªʳӅׅԍڒȯʴL؅ªY̵̫װM܏ՏĖ

LܾY〉ߎMࠅ�ςܨ]Y�ٖ̈Ƶԍ٭նߨօɎLˏMԍ」ʍԍ͡܏F  

ƻգіДʛ̔ɼ«ԍӧǕˏēХ׏dΘ׫Ĩ؈װďі̧ڭˏԍӵ֪óԛЛ

ٔXࠅϤΡڒҤࠅďіԠХ̀هڍӟԍࠅςٙ–~ƻʡėˏyӻXٙӻÍςȲ

ςďܨࠅ《˗׍ƅ؜ƢʰƱҤՀϙǨԤί(ԍǜ&̔ɼ«ԍƧʻEԄ޵יࠅߨ

іdӵ̔ތƻࠅ{ςďіỲ¥ҤΘڝ׫Ϥdӟӱࠅς�ՖЍo〉ДʛY݁Ӯ

ή̈ƵďіǾ–ˏ؃aׅզF 

խƯյ ֗ږ 

ˏ±Ͼ�Ƴҩ�~ࠅ̿ߪҩיқ˺ԍ׬ʰࠅǹϯڍҤۏۈީ؜ԍYcςù

 ࠊʰԍϳՓՀϙԍ֗А̋ėʍƀۺςøיࠅ~¾ԍߨ

YfsڒǴˏa׏ԍգіَ0̔ɼ«ԍۊӒࠅō͖ѽ�Ř́̎ˏēLЛ

&MԍƓߌFǴˏa׏գіَ0�¼ХآϾԍ͞Ĉ̈ݝ͞ࠅƵՀϙɎήϳR¾

ùߨƓߌԍіʯƄߌ]YRȯcϛR¾LХԻMԍհϾיࠅ¼ХآϾƻϳέ޸

գіَ0͙0іd׏ǴˏaࠉԍĔԐߨΞטĖǴˏԍĔԐ̋ߐϓ(ҫװfڛ»

ɃӝϤۺfװɕςR¾ڒԯWԍ՝Դڳ〈ࠅĖގoƵ—іʯdǢݍϛځǣ٭ն

ϙʧ޿іʯԍщȯ�Ř~ÀԍَҤࠉϘ֕Ǵˏa׏գіَ0ـӱіʯ݌qՀϙ

Хࠅ׏ƻіd͙ɞԍܹՐ^ݼƔɎԛߌڸރԍі〉ڳ�Řӟˏڢٺԍ՛ࠅݽl

ՓYoԍ٭ն〉׏ʳ�ƻЦ՛ݽdñίɞøݤ&ܝڢFǴˏa׏գіَ0ـӱ

������������������������������������������������
���� šʹĆࠅǾ–ˏ؃aׅզ¼іЬՐԍYˌC�ԋәӤܷ0Ҥࠅ߻͊܏Ŗ֥חƽࠈ

.::69�
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գіԍ͞Ĉࠅɹϟܹܤďіԍ¼ΎݢࠅΞܹTԍҵЛіʯࠅɎܯRЧݢΫYˌ

 476F׏〈ϱАԍޭхɼ«ѵ݀؈ėʍߨնΞ٭

ҩࠅיϤΡڒҤ̔ګ�іʯǑܬՀϙӧǕɎήˏ؈ˏēEˏ؃aЛԍΘ׫

ďіùϛٝêˏEҺάˏEɇȺˏdضࠅˏ̧ڭďіګ՚Yʳ՝Դ̔֕ࠅ׏〈

ӂʸࠅς�͕ŜLՖЍo〉MԍգіДʛࠅϙ؈dϛ̔ٓ՝FޥYfsڒԍς

ďіùϛۏڹĨߏۏڹࠅװ�ήՀϙࠅީۏ�ςՀϙީۏ]Yoήďqȯׅࠅ

ÝYξRࠅFЦǢۏڹҩϙٙՀϙ®ࠅΐݠåճٙҧׅࠅȦǋ»R¾~Ӆׅ؛

¾ǉϤŒěԍďіɊς޵ɽփւԍࠅՀϙԘԍщYװςƟR̋չƟԍ̋ࠅYװ

ҧЃ�Ƽ͑̔ގϛø�ՀϙԘԍࠅsěϙɏ؅øݢ�٪âÉԍӄӀF 

͕ӮתȯٖܽДʛԍі٭fװϛīήºںǴˏࠅ�ς̈ࠅÀԘĝяϛԛރ

ˏَҤEˏѥ0dΘ܇׫īࠅ�¢ˏēԎfװϙԛ»̋ӫ؄ϛӟӱԛ»ࠅåճ

ٖܽoYo〉ࠅ�Ɏέςo〉ԍࠅĈӝЦՓڒԯWԍɰӺFǹϯɎܨuғƻԍ

ٙſ٭ޅ߄ܬ ܹܩ�ׇَ̂ܯě«ʜۤՀϙ̋޹ڽºںȒǴݐࠅ߷̈ÀɊ�

ƫďׇ̂ݐuҧׅԍ¾~ࠅ�Ƀӝ¼іԍԘГȭθFǹȥט Robin Charlow̔

ԚĖ�Àӻ^۬ǥǣԍࠅ~܈ԖՅR�ʃיׅݢL̈Àςs٪�ʡėˏyࠈڛ

~ʳĖۖٹҤФࠊM477ǉήďіԍӂЯߩЛŘʡėˏࠅ¼іσʼڒ߃Ԡࠅ˳ח

٪�ďіَ֛Ҥ~̘WҦJࠅɕς٪֛��чp9ࠅªøŝĖЍҤؒƲԍɎ

ʭF 

ɎήՀϙ߄ëڀȯdʡėˏyДϬރࠅήݐu(ѵǴˏۺҤҧ&ٙ–~̋

�YςʴďіЃΡࠅˏ٪ԍʼܝڢڽԛӻΌ̾̈ÀΎטծࠅԍ˦і~–ٙۏڹ

«ʘАՀϙԍˏēХܹܤڍ̀יࠅ׏(ʡՀϙԴގˏ±ԍĚϬÌࠅˌܟ؈٬Ɋ

&Ɋˏώװ؃aԍϤۜF̈ÀYˏʴϺϤֆХࠅӧǕ׫ѵðΘ׫ēԍΘˏ؈ˏ

ԍˏēЕϬƟ޿ӸƻՀϙǨԤѧَΡ9̔ʧˆיࠅߌҤςɑΟ。Ӌԍ¾~Ɠڒ

RZɎήˏēۛpYoĚϬJۃԍLܠхM˦ÞF̈؛ÀƻȥϸΘ׫σяϛ͞

­۬ǥԍˏ؈ˠ》Θࠅ׫�ŏɹϟ�ÀRݼȄ޸Ɏ《޸؈Ɏˏσװǥ۬ǥ̇

ҭװࠅǥǸǸɌݢ�~ԍ̵֘Eߎ〈פל]Zװǥ޸ɎEهӟ؃ɱԍˠ֨կࠅ

ϡʭʪЦƻRННԍǬΖ؈ŝÛ^ࠅ【【ȥĖݐuϫࠅ٩�ŏYςй¾~ݓϛ

c˦Æīήࠅߌώ&ԍƓˏڽM٪ΎنdګгיuʰϯFLYΘܨṬ΁&װ

іʯ̋ࠅςϡʭƵ—fݢ�ďƫ̂ࠅŏYΘ׫�Àͻϛܨࠅ&װ¾ܨɕς

LنM478Fˏ±–ޅѓYװу݀cÆīήŝ–טԍ-Ι؈ɎَҤ~ԍďׇࠅϓ

������������������������������������������������
���
� ӖϏ`ࠅoڄ 
߀ࠅ�� �����F�

���� Robin Charlow, Negotiating Sex: Would It Work?, in CRIMINAL LAW CONVERSATIONS 310, 
311 (Paul H. Robinson, Stephen P. Garvey & Kimberly Kessler Ferzan, eds. 2009).�
���� ӖϏ`ࠅࠅo߀ࠅ���ڄ �$55+��ࠅȱΡعࠉ����� YÝςˏٮڡ�נݞҤRՓΡ9ࠅ݆ڽȒǴ

Ϋԯǉݦϙࠅٹܩխ �
� ϡ߀ࠅ 
ࠅ����� ʃ ��� ϚF�
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ǥΐʻ؃ƻƼװݓ~ϛ̔ࠅbR¾ДЕ̇ڽ܏ǥװՀϙԍΡ9ςs¾ܨԍ٪ݢ

 ϟ479F˶؈ߎ〈ǥٖܽ؃ɱԍװkࠅˏ؈》؃ɱԍڢٺ

ՖЍo〉ۦĝգіԍaʠځ̋ࠅf�ɼ߈Հϙ͞Aˏē〉ࠅڳȳɏˏَҤ

ԍަq͖ډE҄؈ܩEƒࠅkfװªjіɃ1ɎήǾ–ˏ؃aϾ�ԍՐʊ͞ߩ

ќ〉ϓҤƫࠅڱǨɿΎƖŝ–טƻjіɃ1^ԍهǕFҩࠅיɕՀϙܝڢɎŝ

ϙýН٢١װŜo〉̋Yo〉ԍrèϽϱf͕؋®ࠅތʀīϛˊ˒ٴڙԍט–

ϳՓݧɎŝ–טԍӂȯʤۃFƻʡėˏyԊӬdʰࠅՀϙעѩӭӬRՓɊʡė

ˏy٭ն9Emӟ9ԍΡ9̇ࠅҤjіǬΖԍϘǨԍʰԜFՖЍo〉Дʛdգ

іҧіʺʋهӟЦՓʡʟ4Eaٙ0ԍΗq֗А480F 

іʯΗqΎɆ~ÀҵЛԍ˦Þࠅćߒoˏē〉ڳǂ」XǴ~ӬƄԍީ؈ه

̔ŝÛ–ࠅ�k�ºںdpھࠅǴ~YάخڛڂεȯԍΒqF�ºںǴˏҤգ

іԘԍҧіϛΓȳԿі٭նɎήǴˏˏ؃aЛԍࠅٮݢϤΡڒҤࠅǴˏ٪ԍࠅ

ʴ«ݓYς�LºںҤpMԍތė؃ӱFǴˏ٪ԍςՀϙ֛poկԍɌ̈ࠅݢ

Àkݓځς֗АXԍŝ–̋ט÷Ӆ݊̀ࠅîϡʭܹܤіʯԍ¼Ύ«ɏХˏēރ

µࠅ�LºںǴˏMdpT޺Ƴˏٟ߉LӴ۞ǴۘMԍיࠅ܋ݏς٪ϓqĝR

Чԟ٬εϛˏēΘ׫ԍӽҋ̈ࠅÀ̔ޭ٪ԍςRǰȫƖԍˏēΘ׫ʣٝԘĝՀ

ϙ؈ˏē֗Аԍׁ_481F 

̈ƵԍˏЛѦ̿Ĉ̈ÀˆӸo٪هӟˏ±–d̔�ƫࠅݢςƱҤÛ–oɎ

ࠅԍqˠFήЦݢͱoɕʨʫς[ӵWϘƫٙ�ݒ¾YςƊיࠅԍ؃aЛߨۺ

ɎήȔࠅߨƻˏ±–ԍΫנq�WÍǎɏ͝ܝσ̀ࠅϛýΘ׫dʼ٪ڧࠅǹϨ

֘Ɏήٙ–~ӻσԍࠅܝٞ͝خ�Řɕˏ±َҤܹՐԍࠅܝ݈͝޷֓ݪЦՓǎ

ɏ{ϛƳ9ҵЛՀϙɎήˏ±ḋܬࠅˌܟʖǨŝ–~̋ғƻŝ–~ԍԄ؜E

˒̄482F 

ЦǢࠅƻĬ&Ύڽˏѥ0ڒԯέَܯ̀ࠅ޸ǨݤԍΘ׫ɬ¥�qõпܩǎ

Ϋԍ٪хࠅɕˏ±–ڒԯԍՀϙ͙ʖࠅϤΡʘڸɃޚW΀¥ʳŖ׌חƵ(ɪԍ

Дʛࠅō�LՖЍo〉MԍΘ߻ٲ׫ΐðϸƷޅѓˏ±ࠅō׆ήΘߨ׫օXF

װfט̋ࠅɽԚĖٙ̿͘dʰܩטӅׅࠅdRςߌƅ̀Ɏˏ±Ӆԍa٪Ɠޅ߄

ƻŝĖևʯهČ̋ďqپڂdʰ̖ࠅêČӟٴøَҤА̇oˏ±Ӆࠅϓӫטō

ªݐЕׅࠅӅkfװҧіȫòӟٴҤ�߷�̋ǷԍَҤfڒٙװҤςڙݰԍ̋

ӅׅԍFХǹȥט Ayresƅ Baker̿ĈԍLɎήŖט؈ƅΞ¾Հϙ؈ˏࠅٶי

������������������������������������������������
��� oĝ߀ࠅڄ ��F�
���� ӖϏ`ࠅoڄ ߀ࠅ��� �����F�
���
� ӖϏ`ࠅL̲ٴMޅѓˏēώ&ԍіʯࠈΡ�ϻʛ9EΗqǬږ�ŘΡϤˏӝɃࠅˏēʂկ

Θ׫ȢĎࠅխ �� ϡ߀ࠅ �

ࠅ��� ʃ � ϚF�
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ʡȈdݽԍӵ֪ݍʮДց483M ܨa̿ڌĈˏ±ӅԍR¾ݱރƓߎ؃ࠈߌԍˏَ

Ҥ؈ʡėˏyࠅȦÀȟƻήìڴԍȫòԛYԍóթݽ^ࠅŏϛɯǨԍҢִؓٛ

484F͡aׁࠅڛڌfΘ׫TڒԯmіԍˏَҤςަέݓo〉]Իčo〉Ɋ٪Ǉ

َԍˏѥ0ࠅ]ƻҢؓĿǆñࠅӻqRέ̋ަέɎήςsɲ֛po〉�Řo〉

ԍَҤ݁Ӯ》ĖƲˡԍˠѕFיǨȥԍϹʻۏ�ƻήƻȥِڝՐ�ŘՀϙѥ0

^ɎȥӬَܯΘࠅ׫Ǩȥ¥ҤR¾L—Ǣd—Mƻ޳ɑʃԊɞ^ԊͤخϓǨԍ

¥ӮࠅƻΘ֛ȥӬХԻԍَҤέ޸ùϛݢ٪ԍʧࠅ485޿{ƻȯ׏Հϙ٭նƅf

͗ŝԍˏَҤέ޸�ŘЖգǑܬȥӬˏϻԍΡ9^ۤݢخ٪ԍΘ׫¥Ӯ486יࠉ

іʯ��L�ʍʡė̕вM؈LܾY〉ߎMҤգіДʛ̋ࠅǹĝ̔ܝ�LѬЍ

o〉M¥Ҥ̍ǐА̇٪�dգіʘࠅڸêČܽĖՀϙɎήˏēХ׏ԍžӝࠅZ

�º̾ďіԍ̧ڭŒěࠅƻrݽטŜʳʂٔF 

ʴ[ӵ֠ҝڢǛࠃWorld Economic ForumࠄԊٖԍL2020òӞˏēɰۯǎ

ſࠃThe Globle Gender Gap ReportࠄM߄ѽࠅ٪ԠХªòӞƵ—ܽĖóˏʂ

կޭࠅýؖֈRԌʃԍσ487ݽFƻܨ¾ˏēЩٮԍσࠅ�Ǵˏaט׏�èڍ

ΐЅďqіЛ&ԍҳǲ܏יࠅqƹ֗ƅČݖʂկԍŒěFӻҩ̔ࠅϛƻďіն

ƶñҤˏ±–ӅׅΎ޹ÍĈY˿Ĭ&ԍ߼؎ˏΎݓט޹ςԠХԍǴˏa؝׏

ӝَԍďіYýҤՀϙיࠅތՓĬ&ԍЍܨɲ֠ܽĖoט׏ǴˏaࠅF�ςޡ

Ρ9d͞޹ڽ­ϛ〉׏ԍܦʱF̈ÀԍՀϙ̀ڍ٪ʂٔࠅפלYcǴˏۛЛԍ

ȼɀݍࠅ޾עϛӅׅօ֜^ø�~ԍ޾עƅ˺ˉ488FǴˏa׏Yڍ�Ҥ̔ϛǴ

��؈טےӴˏѬיࠅMט–LˏĞĜŝ¥ٮ~ǹɊʴȎǴ¬ࠅט–ςŝݓˏ

ěςLˏĞĜ(–טMࠅǴˏkfװϙ�əףߩEǜܜøۋ�ՠǴˏEʟ4ˏ

ēFԠХԍΎ̀޹ʴΎڽĚϬJۃΡ9EΑѓАʘՓγƅՀϙ֠ҝࠅ�Řܹܤ

Θ׫ʴՀϙХ׏ԍƓߌ^ѬގӅׅFծטϘ֕ϡʭϓǸԍˏΘ׫fݐࠅװςR

������������������������������������������������
���
� Ayres and Baker, As Military Combats Rape, the Accused Become Collateral Damage, in REAL 

CLEAR INVESTIGATIONSࠅŖ֥חƽࠈ
https://www.realclearinvestigations.com/articles/2017/04/22/as_military_combats_rape_some_accused
_are_collateral_damage_.htmlࠅϘʰٱݿζࠈ
�
� ʃ � Ϛ �� ζF�
���� Dominic S. Angiollo, J.D., Risky Sexual Behavior -- The "Broken Windows" of Sexual Assault: A 
Proposal for Universities to Incorporate Targeted Intervention to Bridge the Gap Between Sexual 
Assault Prevention and Response, 26 Am. U. J. Gender Soc. Pol'y & L. 881 (2018).�
���� Athena Katsampes, A Rape by Any Other Name: The Problem of Defining Acts of Protection 
Deception and the University as a Solution, 24 Va. J. Soc. Pol'y & L. 157 (2017).�
���
� Jacob Gersen & Jeannie Suk, The Sex Bureaucracy, 104 Calif. L. Rev. 881, 890 (2016).�

���� LòӞˏēɰۯǎſMςR�ɞԿӴǴݽƻ֠ҝƼ�EȥגЗϙEΑѓŖ؈EŘْӬՆĔƯ

¾նӼ^ԍɰۯԍǎſFۖ֓ڎΥَࠈΑލˏēʂկϙFŖ֥חƽࠈ

https://www.weforum.org/reports/gender-gap-2020-report-100-years-pay-equalityࠅϘʰٱݿζࠈ

�
� ʃ � Ϛ �� ζF�
���� ӖϏ`ࠅoڄ ߀ࠅ��� �����F�
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ЃՖЍܯՐ߉ٟࠅϛˏēlӺԍӝࠅۺɎǪג�Ҥɽԍˏē֗А؈ώ&͞ĈY

 ϗ؃ɱԍˠ˶ٖ」FࠅЛݠڊԍۺǲư؃ࠅ0

ϘʰࠅмЩٮϓƫݢԍςࠅȫòя〉ڳĖЩٮԍȟƻיࠅӬѥ^ԍйR¾

ӧյfݓװϛՀϙХ׏ԍ〉Ѱݓࠅς̈ÀحɃіѓՀϙ�Řǖܯі〉ڳԍϘ¨

Ǐǆ489݊ࠅîǉϤԍõʂ̇Ҥˏēԍ̎ҳࠅɹϟˏēʂկװǥƻ[ӵԍйR¾

 ɃӝFحٳ
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���� ӖϏ`ࠅoڄ 
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ŖחΡӒ 

RE ^ΡݒČ  

  ɋϔ ࠄRࠃ

1. Ӗԏӕࠅďіַěٷ¼ࠅVһ2017ࠅʃ 9ϚF 

2. ϮɢӰࠅďіlׅࠃڢWࠅࠄǖٷtһ2005ࠅʃ 9ϚF  

3. ϮɢӰࠅďіࠃڢܩWüࠅࠄǖٷ?һ2008ࠅʃ 1ϚF 

4. ϮɢӰࠅďׇȥ2005ࠅʃF 

5. ϮɢӰEϮϫ؟EϮұӥࠅӅׅȥࠅƯһ2007ࠅʃF 

6. Ϯϫࠅ؟ďі֡ࠅٱTһ2019ࠅʃ 11ϚF 

7. ϮࠅޡݩďqپڂіWüࠅjһ2019ࠅʃ 9ϚF 

8. ӪѹࠅېďіlࠃڢWٷ¼ࠅࠄtһ2019ࠅʃ 9ϚF  

9. ¢۝ÕEϮޡݩɅࠅڷϥםÕEҒˍȬ֭ࠅڷӖǞɸկࠅڷʹƵďі

ú2019ࠅʃ 7ϚF 

10. ߸ЏǋࠅǉԽďіȥࠃWࠅࠄƯһ2012ࠅʃ 3ϚF 

 2019ʃFࠅƯһࠅࠄWࠃڢďіlࠅțʂޑ .11

2013ʃࠅһ?ٷ¼ࠅڢďіlࠅݬǘع .12 8ϚF 

13. ԗξґࠅďіČěΫٷ¼ࠅڢ?Vһ2018ࠅʃ 9ϚF  

 خڢ ࠄrࠃ

1. ¢οۄࠅغҷǴ~——Ǵˏaٴˏ؈׏ΐࠅԏÿ1994ࠅʃ 9ϚF 

2. ϥèࠅۇԤǴ̇ǅ——؆ҠȒܷư˽ݮ(W)ࠅǴϔΡ92014ࠅʃF 

3. ϥ¨ӗܾࠅYׅďіȯԍХ׏-ՐʊХ׏ԍࠅ֐ݭèҫ2014ࠅʃF 

ࠅΡňa֭ؔࠈήݮ΍ࠅĎϤ(t)ݢȟӾ¬ڼࠅƣ֭ϸ޴߸ࠅçAͷؾ .4

^ΡԲ՚ۖΥ^ʻԲ՚ۖΥşϔ̇ࠅΡ2010ࠅʃ 1ϚF 

5. ۩߱ƗE߯—߳ࠅ^ƵȒǴƻіʯWdƼ�(ٝވշ)ࠅՕ1993ࠅߝʃ 5

ϚF 

6. ߸҂ԑࠅτѺǢƵіֿŝ^LҧǫȈMȟʕԍ[ևdҳߩࠅλǞ֭ࠅ

ϫvÚ֜—ՈEΘ؈׫Ƶі(R)──—γE—Ո؈Θࠅ׫Ƶգ؆ҠǨȥ

Ĉһ^ʻ2005ࠅʃ 9ϚF 

  Ρڢɋϔ؈ϡĎ ࠄVࠃ

1. ӖǹӓࠅďіǾ–ˏ؃aׅ¼іʰjіɃ۶d̈ࠅ٬ՀĿԊɞȢĎ 149 

ϡ߀ࠅ 2015ʃࠅ91-101 3ϚF 
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2. Ӗǹӓࠅˏ±–Ͼ�іʯ٭նd¼ܹ؈ٷՐࠅʯɻާࠅڑխ 212ϡࠅ

߀ 1997ʃࠅ19-26 5ϚF 

3. ӖԏӕࠅʜӋðȴࠅϚηіȥΘȴࠅխ 87ϡ߀ࠅ 2010ʃࠅ26-27 1

ϚF 

4. Ӗԏӕࠅʡė̕вٙ؈–~ŝПԫԍo〉--�ʡėˏyׅҤ^ʻࠅ؆Ǩ

іȥڢşࠅխ 42Mխ 2ϡ߀ࠅ 2013ʃࠅ381-432 6ϚF 

5. ӖϏ`ࠅL̲ٴMޅѓˏēώ&ԍіʯࠈΡ�ϻʛ9EΗqǬږ�Ř

ΡϤˏӝɃࠅˏēʂկΘ׫ȢĎࠅխ 71ϡ߀ࠅ 2015ʃࠅ34-43 6ϚF 

6. ӖϏ`ࠅʴіՀϙԍڢ߻ٲǴˏa׏գіَ0-Ǵˏa׏іȥƻgҠԍ

Ƀ۶Řøіʯǣèa׏ԍࠅۆ޸ϫvіʯȥǎࠅխ 19Mխ 1ϡ߀ࠅ

2007ʃࠅ51-78 7ϚF 

7. ӖϏ`ࠅԴٴrèɎգࠅΎɆ0װaࠈߨˏώ&ŝ–ײטʟˏԍХ޸

խࠅēԲ՚ˏ؈ȒǴࠈڑǴȥȥࠅ׏〈 44ϡ߀ࠅ 2019ʃࠅ77-108 6

ϚF 

8. ӖϏ`פלࠅǬږԍٙ–~:ʴǴˏa׏іȥԍٳʍԟҭטڳʡώjі

ɅĒ^ԍˏܼʹࠅ؆ҠՀϙԲ՚ȢĎࠅխ 80 ϡ߀ࠅ  2010ࠅ155-206

ʃ 12ϚF 

9. Ӫѹࠅېˏ±ʅէϾdٴϭ؈ʂة^ࠅڸіȥࠅխ 14ϡ߀ࠅ ࠅ35-60

2011ʃ 11ϚF 

10. Ӫѹࠅېďіdࠅ˦ˌ̧ڭϚηіȥާࠅڑխ 24ϡ߀ࠅ 1997ࠅ50-52

ʃ 5ϚF 

11. ϥ¨ӗڛࠅς̖ղo〉ࠃOnly Yes Means Yesࠄ--ǖٷďіLϢʳo〉

ˏyׅMdؘࠅڸg:Ǩȥіȥڢşࠅխ 103ϡ߀ࠅ 2017 ࠅ53-118

ʃ 9ϚF 

12. ϥםÕࠅǾ–ˏ؃aխVߏࠈڮǂࠅܝބϚηіȥΘȴࠅխ 23ϡ߀ࠅ

2004ʃࠅ99-106 9ϚF 

13. ϥםÕࠅʴˏ؃aЛˌחďіԍˏَҤࠅ^Œ֠ۉіȥࠅխ 10ϡ߀ࠅ

2003ʃࠅ1-40 6ϚF 

14. ϮɢӰچࠅRjjjʃԍďі¼ХࠅϚηіȥާࠅڑխ 51ϡ߀ࠅ 16-

1999ʃࠅ42 7ϚF 

15. ϮɢӰڢࠅďqėٚіߨօԍΎࠅ޹і�ϚĎࠅխ 51Mխ 10ϡ߀ࠅ

1990ʃࠅ252-274 10ϚF 

16. ϮɢӰڢࠅʡȈׅ܊؈Ȉׅࠅďqіާࠅڑխ 23Mխ 1ϡ߀ࠅ ࠅ7-13

1979ʃ 2ϚF 
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17. ϮˁґEvוȭEݦȡةE#ؗ�EӖǞɸࠅˏ±–Ͼ�ҧׅŒƱČ

ϭdԲ՚—�ʡėˏyϾ�Ҥ^ʻࠅgҠՋ̤іȥϙ2017ࠅʃ 1ϚF 

18. Ϯϫچࠅ؟ďіǾ–ˏ؃aׅզd¼ХࠅϚηіȥާࠅڑխ 51ϡ߀ࠅ

1999ʃࠅ70-80 8ϚF 

19. Ϯ˅Ҙࠈˌܟ±ˏࠅȯ׏^ԍȞȞӚӦࠅȒǴΫԯǉݦϙࠅٹܩխ 326

ϡ߀ࠅ 2018ʃࠅ51-55 1-6ϚF 

20. Ϯ׌�Evȋӣࠅяϛo〉ɕςˏ± (only YES means YES)──òӞǴ

Лܷ0LՖЍo〉MԍÇڸEΘ؈׫գі͙0ࠅȒԲֶИࠅխ 108

ϡ߀ࠅ 2018ʃࠅ20-29 4ϚF 

21. ϮՉˍEՍȢؗࠅ(̽Ǩˏ؃aіʯLՖЍo〉ДʛMɃ1ܷ¥Æ

խࠅȒԲֶИࠅևɃڠȒǴΫԯʎٿJanine Benedet Θ͍Ėࠈݳ 105

ϡ߀ࠅ 2016ʃࠅ78-83 10ϚF 

22. ϮޢȺࠅ—ʏώ&ޅѓɬ¥؈ȒǴިȑƓࠈߌ—ʏώ&ޅѓіӟ˅؈

ӝѕdóީࠅgҠՀϙՆĔȥĎࠅխ 4ϡ߀ࠅ 2003ʃࠅ19-52 11ϚF 

چϚηďqіࠅ¬Ӆׅd�֔-�֋ֈɪіҤރƵˏ±–ԛ׌ࠅةȡݦ .23

խࠅڢ 3ϡ߀ࠅ 2016ʃࠅ54-66 12ϚF 

24. іˌ߽ڢࠅˏ±–ӅׅdϤۜ؈¼ХࠅϚηіȥާࠅڑխ 145ϡ߀ࠅ

2007ʃࠅ96-112 6ϚF 

25. Ɓ「șࠅʧ޿Ǿ–ˏ؃aϾ�ɅӟܹՐ؈Ēщ֗ϯdɃڲԲ՚ࠅñΑ

2003ʃࠅԲ՚ǎſټȇݒ 6ϚF 

26. ƁҐьࠅʴɃۜіЎ˅ݢΫȯ׏іԐࠈ�іaܝڢˏߨҤǉԽࠅ؆Ǩ

іȥڢşࠅխ 41Mխ 3ϡ߀ࠅ 2012ʃࠅ981-1053 9ϚF 

Ӆ؈ďqΑձࠅ޹ڽ؃aׅdգіˏ–ďіǾڢʴďqΑձࠅϼݦߩ .27

ׅԲ՚ڢΡࠅޣM ߀ࠅ3 2000ʃࠅ43-61 11ϚF 

Ȟխڂj?jʃʍލƼέіޡߩ—ªَ&ʡėˏyׅԍʡ؅ࠅϼݦߩ .28

ƯrrيĒщچϭࠅϚηіȥާࠅڑխ 189ϡ߀ࠅ 2011ʃࠅ251-262 2

ϚF 

29. vɫࠅࠀďqڲ΂іðݺ-խRࠈڮďq؊ۏڲ�ԍČࠅݖϚηіȥΘ

ȴࠅխ 54ϡ߀ࠅ 2007ʃࠅ76-87 4ϚF 

30. vɫࠅࠀďq؊؈�ۏڲʆࠅܖ̫޲Ϛηіȥާࠅڑխ 133ϡ߀ࠅ 24-

2006ʃࠅ41 5ϚF 

31. vՍުࠅLæ、ˏɰēʭܵMЎ˅d͗ŝE݁Ӯ9܏؈─�̈Ƶ؈іƵ

dLˏēM¥Ҥæ、Г҃dм܄Ҥ^ʻࠅ˼іݠٴdӟ؈ڢɃ1խj

߀ࠅڮ 2017ʃࠅ313-383 4ϚF 
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gچ؃a?—ûˏګ¢—ĔӮЛ4؈؃adʡėEhЗˏ–ǾࠅӕՉځ .32

:ƼލjRʃʍڂȞխƯörيĒщࠅgҠϤƺіȥާࠅڑխ 42ϡࠅ

߀ 2003ʃࠅ16-36 1ϚF 

խࠅڑgҠϤƺіȥާࠅڙݰ;̘؈؃aׅˏ–ǾࠅӕՉځ .33 2ϡ߀ࠅ

1999ʃࠅ115-122 6ϚF 

խࠅڑϚηіȥާࠅߌɎƓ޸؃a——-ΙˏגΫȥݢࠅӕՉځ .34 200

ϡ߀ࠅ 2012ʃࠅ302-323 1ϚF 

ďqYіЎ˅ԍɃۜñڢ—âM޵L֗ϯ؈âM޵LَҤࠅܽ˓ځ .35

ѰࠅΑǨіȥࠅڢچխ 114ϡ߀ࠅ 2010ʃࠅ215-300 4ϚF 

խࠅڑϚηіȥާࠅڽѧ؈Ӭ؞ďііԐЎ˅ԍࠅܽ˓ځ .36 197ϡ߀ࠅ

2011ʃࠅ134-151 10ϚF 

Ϛηіȥާࠅӭ«҂YλׅۉˌчԍďіėٚϱАYۍʴࠅܽ˓ځ .37

խࠅڑ 82ϡ߀ࠅ 2012ʃࠅ141-204 6ϚF 

խࠅڑďqіާࠅڢچ؃aׅզ¼Хdˏ–ďіǾࠅՆӬځ .38 44Mխ 4

ϡ߀ࠅ 2000ʃ ࠅ62-96 8ϚF 

ࠅࠄրչһࠃϘʰ̕вˏŒěԲ՚̇ϯǎſࠅࠄ~ӹa̾ٸࠃҚǩځ .39

َΑލƵ—ՋȥȇƈϙɋߌԲ՚ٸӹ100ࠅʃ 10ϚF 

ƵȒ^�ܚࠅR¾đЧԍ�֔ࠈɃ۶؈ڢіȥԍӟ׏Ǵˏaࠅρǹޑ .40

ǴhԲ՚ࠅխ 6ϡ߀ࠅ 1998ʃࠅ213-236 8ϚF 

ݢ؈q܏ėʍԍںXиˏº׏иˏa؋1ĖЛĔ──Ϋ׏ʴࠅρǹޑ .41

АࠅƵգ؆ҠǨȥіȥڢşࠅխ 45MӂĎ߀ࠅ 2016ʃࠅ1095-1162 11

ϚF 

խࠅ˦ˌࠅڢԍʡώ׏Ǵˏaܯǉࠅρǹޑ .42 23ϡ߀ࠅ 2013ࠅ207-233

ʃ 5ϚF 

0ӴǴʂЛ͙ߨԍs0──ȒǴܷ0ƹލգі؈ߨՀϙܷ0ƹࠅة׌ޑ .43

գіԍ֠ࠅߥΫƵϙΫˠ4ԲٺϙࠅƵձԲ՚ލa1999ࠅܓʃ 3ϚF 

44. ߸Џǋ2010ࠅʃďqіԊɞưࠈߐ˶ϟʃࠅ�˶ϟďіࠅࠊƵգ؆Ҡ

Ǩȥіȥڢşࠅխ 40MӂĎ߀ࠅ 2011ʃࠅ1795-1841 10ϚF 

45. ߸ЏǋࠅďіWˏ؃aЎ˅dԲ՚َࠅΑލƵ—ՋȥȇƈϙɋߌԲ՚

2004ʃࠅӹ̇ϯǎſٸ 10ϚF 

Ƶі^ࠅіėhԲ՚ࠅٺƏ�ԍȈׅ——�ƏʯҤ^ʻԍ͖ࠅӠ׫ב .46

ėhȥϙϙĎࠅխ 22ϡ߀ࠅ 2012ʃࠅ15-22 12ϚF  

ڽҤՀϙ¥޹іʯΎ±ˏࠅ܋ɋڮҌ؆ٿJanine Benedet Θ͍ࠅˢȩع .47

݆ԍٵȔࠈYo〉Eʡė؈YʂկࠅȒԲֶٔࠅխ 105ϡ߀ࠅ ࠅ56-65

2016ʃ 10ϚF 
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ݦȒǴΫԯǉࠅ݆ڽҤRՓΡ9ٮڡ-נݞˏMeToo YÝς#ࠅȱΡع .48

ϙࠅٹܩխ 326ϡ߀ࠅ 2018ʃࠅ13-14 1-6ϚF 

խࠅіȥϡĎލԲ^ࠅdέіߎ〈ʡėˏyׅܾYڢࠅËםع .49 18ϡࠅ

߀ 2016ʃࠅ41-109 3ϚF 

�ն—ӝَіėԍ�֔٭؃aщȯԍėٚˏںҠďі^º؆ࠅËםع .50

ŘϢ«¼іԍɞϟࠅϚηďqіࠅڢچխ 3ϡ߀ࠅ 2016ʃࠅ5-23 12

ϚF 

51. ʠ߲OݟࠅԆֆ֎ݶȯ؈ďqڒ�ۏȯ—�̉к؅ЮϾҤ¬ࠅϚηі

ȥާࠅڑխ 157ϡ߀ࠅ 2008ʃࠅ71-101 6ϚF 

�չࠅ�ωؾ .52 2016ʃʹƵˏďіd¼ХࠅϚηďqіࠅڢچխ 3ϡࠅ

߀ 2016ʃࠅ67-80 12ϚF 

�Rjjjʃ¼Хd—ٴėіdˏ±–ӅׅΫޅӅׅ–±ˏࠅֻݑ# .53

ďіǾ–ˏ؃aׅEǾ–9ׅߓҤࠅܝڢʯɻާࠅڑխ 267ϡ߀ࠅ 86-

2001ʃࠅ118 12ϚF 

54. ԗξґࠅʡėˏyׅ؈hЗˏyׅdĿēࠅϚηіȥΘȴࠅխ 20ϡࠅ

߀ 2004ʃࠅ16-17 6ϚF 

խࠅٱіėňࠅš�ȈׅգіԍɎмČϭࠅݢȬؼ .55 30ϡ2019ࠅʃ 11

ϚF 

 ΡڢϙٺԲ ࠄƯࠃ

ē~Лõֈԍѭˏڢ¬¹Ú֜Ҥגƅ–±ˏ�ࠈߌɰӺԍީࠅρǹޑ .1

ðɃ۶ࠅjіލǨіȮRGƯʃʍȥِԲٺϙ-~Лõֈ̈؈Ƶ˼іٴ

2015ʃࠅݠ 12ϚF 

Ҡіӟȥϙ؆2014ࠅ׏〈�ŘøӻڽdӬ̇EҌ̧ڭďіڢࠅҪËگ .2

ʃϙLіʯƌȥ؈ďіM2014ࠅʃ 3Ϛ 22ζF 

  Ρڢ�ȥ ࠄtࠃ

1. Ϯˁ؃ˏࠅݱaࠊˏЀЂࠊ-̈Ƶďіˏ؃aӅׅdČϭ̠؈ĒࠅƵգ

؆ҠǨȥіʯԲ՚̔ԹǞڢΡ2006ࠅʃ 7ϚF 

2. ȩԠ˲ࠅʴǴˏa׏ԍ߻ٲԟǾ–ˏ؃a—ýࠅߎ〈׬ܾڢƵգ؆Ҡ

ǨȥіʯȥލіʯȥԲ՚̔ԹǞڢΡ2018ࠅʃ 12ϚF 

3. ѣ̈ڢࠅ˼ݬƵďіʡėˏyׅdԊɞࠅƵգ^ХǨȥіʯȥօԲ՚

̔ԹǞڢΡ2006ࠅʃ 6ϚF 

і֠ۉǨȥޡߩƵգࠅɃ1؈ڢƻˏӅׅ^dӟߎ〈~–ٙࠅțѶߩ .4

ʯȥօԹǞڢΡ2018ࠅʃ 6ϚF 
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5. ʠɥƣࠅˏӅׅԍďqգі٭ն-�ˏ؃aЛԍºޛҤϹʻࠅƵգΑѓ

ǨȥіʯȥօԲ՚̔ԹǞڢΡ2005ࠅʃ 6ϚF 

6. ԗٶӜڢࠅǾ–ˏ؃aׅզ^d�~〉ࠅߎϫvǨȥіȥލіʯȥօ

ԹǞڢΡ2010ࠅʃ 1ϚF 

ƵգΑѓǨȥࠅіԐں؃aׅԍºˏ–ǾחˌΫݢ–؃aࠇˏࠅÕ؛۩ .7

іʯȥօԲ՚̔ԹǞڢΡ2015ࠅʃ 11ϚF 

8. ʓȱɄࠅhЗˏyӌ٦ׅԍ٭ն݁ӮƓߌ—�րՄޛԾטdˏ؃aЛ

ĔҤ^ʻࠅƵգ؆ҠǨȥіʯȥԲ՚̔ԹǞڢΡ2012ࠅʃ 3ϚF 

9. #Ȱȓࠅʡėˏyׅ^ϛ؃ˏރaЛd͖ٺ��ďіխ 

� Ѓխ Ҥ߁�

^ʻࠅƵޅǨȥճӟȥލіʯȥօԹǞڢΡࠅ
��� ʃ �
 ϚF 

 ࠄʃʍdëʰ͑ʊ؈ݽσ̀ࠃĒщލі ࠄöࠃ

1. Ϙߩіލ 52ʃʍgWȞխ  ďqĒщFي1024

2. Ϙߩіލ 56ʃʍgWȞխ  ďqĒщFي2210

3. Ϙߩіލ 87ʃʍgWȞխ  ďqĒщFي406

4. Ϙߩіލ 92ʃʍgWȞխ  ďqĒщFي1457

5. Ϙߩіލ 103ʃʍgWȞխ  ďqĒщFي2730

6. Ϙߩіލ 106ʃʍgWȞխ  ďqĒщFي742

7. Ϙߩіލ 107ʃʍgWȞխ  ďqĒщFي1614

8. Ϙߩіލ 107ʃʍgWȞխ  ďqĒщFي3348

9. ؆ҠǞϮƼέіލ 92ʃʍɑڂܭȞխ  ďqĒщFي43

10. ؆Ҡ؆:Ƽέіލ 96ʃʍڂȞխ  ďqĒщFي1027

11. ؆ҠؖظƼέіލ 103ʃʍ±ڂȞխ  ďqĒщFي22

12. ؆Ҡߩկіލ؆^Čލ 96ʃʍWνȞխ  ďqĒщFي529

rE ǢΡݒČ  
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ĕގϤвࠅ]ήXRвΡȞ(ðࠈ�

L¼ХʡėДʛMbǉܯǴˏa׏

ٴӟޙɎÚ֜Wɕʡėԍܹήӊט
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ʼ߃ςƻԯܼܨuˏ͗ٵ〉·�Řø֗ϯ

dX؃ӱ֛pԍࠅō̔ګԍLſԯʰo〉

(informed consent)ࠅϕɖ̚ɳWܫɅі

٪߃Ҥʼڒ(Manitoba Court of Appeal)ލ
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҃fװϙϓȺνTĒȯ՚եЦyνςsĈ

ήަέԠͰԍo〉ࠅªӮՖЍo〉Дʛɕ

f�ѻɑϐπքցƼɼԍȟƻڍࠅГ҃Ɏ

o〉ƅڒڙo〉ԍތė̇ࠅҤ~ÀٖԿ؃
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ѻɑӺˏ̆ϽϱXԍYĔԐF 

ȥטWendy BrownڒҤ®ҫ֠ҝČϭࠅ

ՖЍo〉Г҃ԍ٭նڀȯլmΫ؃ӱa׏

ԍ֠ҝȥˌ֣ࠅԛ܄ήĆƱΪԍƵ—ճӟ

ΑձࠅΫ؃ӱa׏ԍΑձڀȯйR¾¾~

ࠅڢςRՓʘАʛԍӟࠅߨ¾ςӟˏԍݓ

Ϋ؃ӱa׏ʤǑĈװǥӟˏٸղԍ¾ࠅߨ
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̋ДՒófԍَҤɕڒҤo〉

ȟƻFή R. v. EwanchukRϾ
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–ˊԍ؊0ڒҤςߺԿo〉ࠅ

]ZʜӮٙ–~̃ȝEӬӭԍ
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ςΒࠅ(̽Ǩߩկі֠ލӱ R. 
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yׅԍ߻ݢԻգҤŝ–~ԍo

ςϐ̋ߺƟ֌ю¢�ࠅߎ〈〈

πДցԍ؊ФࠅԎYА̇Ɏή

ˏَҤdo〉ڟׅڍࠅϷݢʻ
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s˦٪ԊӬˏَҤ«Ēάٙࠅ
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ҞӮ»۝EЛ&؈ЛȌƼ�ʴ

ſه~ڂӑʳF�

78� ʴó~ԍΒq׬χ«ԟࠅJ.A.ςR�ϛĝ

ՋԍӴ~ࠅ�ƻ 1982ʃ؄ 2007ʃdݽ
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p޵7̻ࠅі̾ϛШƨƅώ&Û–կկࠅ

J.A.]яϛ�¢fߙ­_ԍɬ¥ࠅ�Å޶

R÷ϛVНࠅіέʛ֣Ӭ޵�к�Řøی

—ώԍĝՋࠅø^óНƅϤ�ԍŒſ

K.D.ϛރFJ.A.Ɏ K.D.—ώܽݹTʃࠅƻ
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 ʰdˏѥ0ԍԊӬFڳ〈ǬT̋خԦࠅ〈

תςsڢܖіȮa٪ƻࠅލіߩĖoϘי

[ࠅëo〉(advance consent)M߄Lڒ

ҧڢŘó~ރµ^ԍنʭʛˏ《ࠅø^

LeBelE CharronEFishV�іȮ΁ʻs

ǹ¬ࠅǣYĔԍΓ̀ځ̇ܬëo〉ϙ߄ڒ

ǫȁdݽԍˠ۪ٖӝݓϙٙڒҤςÛ–ࠅ
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ëo〉ࠅcϛ͑ގҧіo〉̋ҧ〉ڳo〉
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conscious consent)MޥࠅҩܷӮܨЕԍ

֗ϯfװϙɏ؅ǫȁˠ۪k֊ðׇهն

ƶࠅ�ďіỲڍƱҤó~dݽԍރµי

ʘգYRЕԍГ҃יࠅªʯіӭӬÌ߇ 

ϛȥڒטҤϤϾҧڢςWڂіݍލςϘߩ

іࠅލϘ֕ҳڢҨحݓ߻ƻL߄ëo〉M

�	 խrԘіٴ٬ލĕގ�


	 m©ğߘñȺ؈խVԘࠅΎҤ
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ϛȥڒטҤϤϾҧڢςWڂі

ҨڢϘ֕ҳࠅލіߩςϘݍލ
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F
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EḶࠄҤԍЛĔَˏَܯ¢

٪ˏɎή�~͞ĈdࠃЛMک

хࠅϛYŝʁѭיʳȫò̀؃

ɱ〉ߎ¥Ĉςso〉ԍ〉ˌٖ

ԿܨࠄƯ¾޸q���F�

�	 ŒխöР�ɐ֗�ΎҤխtРࠅ

ø^ĕގLϛ̔ګԍLۺʻ؃

aщȯ؃ӱM؃ˏࠅaіԐ{

ςƻºںLˏ〉ڳԍȟƻME

Lˏԍ〉ˌщȯ؃ӱMELˏ

ԍ〉ˌɃӝ؃ӱMࠅM�

������������������������������������������������
���� ߀ࠅޣΡڢӅׅԲ՚؈ďqΑձࠅ޹ڽ؃aׅdգіˏ–ďіǾڢďqΑձࠅϼݦߩ ࠅ��
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ӱࠅ〉ˌщȯ؃ӱ�؃ӱ〉ڳȟƻҤĝ

ȫòяϛ؃ӱں�؃ӱׅզ]Yº̔ࠅ͞

؃ҩkࠅƱøҧіҤ〉ˌщȯࠅ~ԍڳ〈

YϙϛǾ–�~〉ˌщȯԍَҤF؄ή〉

ˌɃӝ؃ӱςɃޚWʴqَ߁ڍҤԍ؃

ӱ7̻ࠅӝɃԍ〉ˌɃӝ؃ӱƅғƻ〉ˌ

Ƀӝ؃ӱF 

չٶdࠅˏԍ؃̈щȯЛX̔٪ºںԍς

Lˏ〉ڳԍȟƻMELˏԍ〉ˌщȯ؃

ӱMŘLˏԍ〉ˌɃӝ؃ӱM 

~ԍڳ〈ˏYùϛיԾޛɎήƱҤրՄי

ҤˏyَҤࠅěϙƱҤøLYԯ̵̫Mי

̇գխ 225ЃhЗˏyׅࠅӱЦfԯࠅ

Ɏήоҧˏ〉ڳȟƻԍ~ࠅōªяϛ±–

�Àǉήˏ〉יڳ¥Ĉԍˏԍщȯ؃ӱࠅ

�ҩϙٵӅǾ–ˏ؃aׅզ 

ς�խ 227ЃԍºںіԐfݠٴ�Ҥƻ

ºںʅʃ~ۺ؃̈ʻÏò̇ݹЛĔ޵[ࠅ

ƻºںLˏԍ؃aщȯЛMࠅȥڛϛڒҤ

з߃ԠХԊӬӬӟEʻӟdÛ–֗ϯōf

̇գࠅɊǣĈ«ԍºںіԐݠٴҤLɎή

Ϣ«ˏ〉ڳԊɞd±–fװˏMڒתיࠅ

խ 227ЃҤ̱ۃŌޝӅգі 

bǢࠅխ 225ЃԍіЃλԋƼ̦LYԯ

̵̫MטĢðºںնƶࠅλߒƼɊܨЕɎ

ήRσˏƼƝǬˏ〉יڳМׁ〉ˌщȯװ

&ԍɎࠅۃ¬ǹݗݘEقҾEϳuրՄޛ

Ծk֊ðׇهնƶࠅѰ̻ҧіڒԯĖˏ〉

Ѱԍ~Ʊיяϛٖܽ〉ߎԍɎࠅۃf�Ά

Ǩݠٴխ 225ЃԍºںіԐࠅªխ 225

ЃϓʖїƼºںLˏ〉ڳԊɞdfװMF

ě̀ҫխ 225ЃԍіЃΡࠅ׏�ºޛ

Lғƻԍˏԍ〉ˌɃӝ؃ӱMҤϹʻࠅƻ

�FٴڙέqX]ҧݠٴ؃ӱіԐRoԍ؈
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���� bRՓɎʡȈןˌܟҨήo〉ȯ׏Xԍײ

ʟˏ٪хࠅіލʼ߃ƫϻɅϷЦλߒԍo

〉ςsµĈήøײʟˏ֛יpԍࠅǹЦR

ѥ0ԊӬԍǴ~Ʊˏڍ٪˦R¾]Yࠅ»

Ҥԛ»Ƿ؃ɱяϛ̵֘ԍ݇ͽיŖܨࠅ؈

kYϙА̇ߎ؃ˏԍo〉ࠅҧі̵֘ƅY

o〉ˏَҤԊӬԍ〉ˌςRЕԍ 

ǉܯǴˏaڒ}׏ҤَࠅҤ~ٙ؈–~d

ԆEΘݟࠃEՓγEЛȌ߿ǹȟƻʃݽ

EіࠄɁEԖӎȮڵࠃEіʯࠄEȭΘ׫

ʯ̔ ܬԍ޵іƼ޵ࠃ�іՏпࠄEoˏ

ՠ̋ۋҝWԍ֠؈ࠄhomosexualityࠃˏ

àÙރµկùϛЛ&Yʂկdރµ̋ࠅϛ

WXޗ֍ɰӺڍࠅYʂկރµɎʟ4Rέ

ϙА̇ʡėˠǕF�

�	 խRв]oϡ׸ڄĕގ�


	 խrв¼ХҤࠈ�

ŗَࠅҤ~ٙ؈–~dݽǹȟ

ƻ�¢ùϛЛ&Yʂկdރ

µ̋ࠅϛWXޗ֍ɰӺڍࠅY

ʂկރµɎʟ4RέϙА̇ʡ

ėˠǕFς�øaʠǴˏҧі

ԠХo〉{ҧіԠХ̵֘Fˢ

øڒޥҤڍYʂկ֗Аφܸȟ

ƻήՀϙ^̔޵�ࠅϛЛ&Y

ɎկdˏyَҤԎА̇ˏ±

؊ǹùϛЛ&dRέf¬ࠅ–

λˏyςʟ4έՖЍZĈڲڲ

ή؃ӱ〉ߎ˦٪ԍF�

���

�

����

����

Ǵˏaڒטڢ׏ҤʡȈܟˌԍȟƻϙªʳ

ӴˏڼٴڙݰǴˏԍ〉ࠅߎɔøƻӝɃӻ

^LӴa0EǴٙ0Mԍˏ͖ډΡ9^ࠅ

ϓϙ̇ܬLR¾Ǵ~ٙʡώoࠅ�ŏYٙ

ٲˏіʯ͕ŜӴࠅςʡώMԍˠѕܨҤڒ

ӻࠅ「ȯׅԍܿѻӆ؈ȯڒʡώ̇ܬי߻

q~ڒҤ؃ɱ̔֠ЬLʡܜԍˏMƅɃޚ

WٙȯׅԍLʡܜMςϛ̔ɰۯԍF 

ڀÊܩ҄ڙݰࠅ^ԍԲ՚͖ډˏƻי

(Miscommunication Hypothesis)ɕ̿

Ĉࠅˏԍǜܜϙȟƻήܩ҄ڙݰd^ࠅˏ

ԍǜܜϙȟƻήܩ҄ڙݰd^ࠅ¬ǹLǴ

ˏԍ̵֘]ϢٖӝʳλיࠅߒӴˏŏתȯ

ƼڒҤǴˏ˦٪ҤˏَҤM̋LǴˏڒҤ

Ƿʼ߃٪o〉ҤˏَҤࠅsěܨ¾Ӵˏý

kYϙ˦ԟ٬ǷoיࠅӴˏ]ϢӟٴĖǷ

ςܨЕ˦ԍMࠅσɽٙқܖԍς؛ࠅςӴ

ˏ]ϢӟٴĖǴˏԍYࠅ〈ߎςsҤԠԍ

ʡėˏyFǴˏ̵֘ˏَҤԍσÄࠅǨǣ

խVР�Ǵˏ〉ߎdڼٴ�ĕގ� ���
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ΟԍӴˏݓf�oٴĖܨςR¾̵֘ࠅӴ

ˏÜqɊY̮̫ݠٴҤo〉יࠅǴˏÜq

ɊY̮̫ݠٴҤL�ήo〉ƅ̵֘^ݽԍ

ϳ¾ϫ٩M(something between consent 

and refusal)ࠅƱЦЦԲ՚֗ϯߒԿࠈ

LӴ~]޵Β〉ƼܜױǴ~«Ҥˏَ

ҤMࠅɎήǴˏܨٶיŏςٙܜױԍˏَ

ҤF 

ɔøςƻƟ֌ʡėˏyԍϾ�^ٙࠅ–~

ԍ〉ߎɔøȺνŝĖࠅٴڙ¬ǹֈϙʡė

ˏyࠅƻɅĒɃ1Wࠅֈϙʡėˏy̋ҭ

ʡėˏy¡̔ϛˏ±–Ͼ�dטڳ 60%

؄ خȟƻݽ~–ӱή(–~ƅٙࠅ70%

ϳՓʤʛԍՀϙރµࠃǹoȥEϜřࠅࠄ

ƻܹՐ^(–~ܩɽɊٙ–~d̫̋ڸY

ɎݠٴҤ〉ƂYλԍ؃̈ט̋ࠅ5߼aٲ

ƼڒҤٙ–~ڛLNOMࠅøɃς

LYESMࠅZRؐՀϙǨԤ{Ⱥνٴڙ�

Àdݽԍރµ̋Ýќ〉�ÀdݽȟƻԍՀ

ϙХɽރµࠅRηWܝd~ݽԊӬֈϙʡ

ėˏy̋ҭטڳʡėˏyqځࠅ�ǣ~ƾ

ƻЦկϾ�^{Ⱥν݂~–ٙࠅ«׆�ީ

ŝٴڙ 

ΒǴˏa׏ȥט Susan Estrich´ڒҤǉ

ήܨЕԍʡώࠅˌܟLo〉M̀ڍ٪ٙȯ

ЃΡ^ԍLʡࠅY٪ɕςY٪MڛҤL׏

ėMƅLʡܜM̀ڍ٪ٙȯ׏Ҥ7uƫݢ

ԍܜױ�ŘɎήqɃԍYɃࠅܝޑEstrich

ԍ¼Х̿ĈoԠХА̇іʯWԍYo〉ԍ

ٴӴˏԍL޵יࠅYMڛςǴˏԍLڍ̀

Ɵ֌ʡώɕςԠХࠅ»ǹЦRࠅҤYMڼ

ԍʡώ(Simple rape is a real rape)Føa

٪ԍԘԍµіʯYװÝןҨƻςso〉ԍ
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іʯҳיࠅ߻ς̶̀ڍɞ؄ݣٮԛރqɃ

ԍնӼF�

����

����

ǉϤŒěҤL̔ϛƻȩڟʡ^ٶΑձʊڍ

ࠅǱíϸƷǢرōªǢήȩࠅǱíՀĿñر

̔ԊӬԍˏَҤݓࠅʼ߃ςm〉ԍMڍࠅ

ΑձɊo〉ȯ׏ҤLϛ〉ߎZ_߉o〉Ҥ

ϳӂȯˏَҤԍ0¥MࠅZĐ؊oô߻o

〉ԍLȨěMࠈ 

1.o〉dȯڙ˳חࠅ׏ϙˠǕԍғƻŌࠅޝ

йR¾ˏѥ0ݓʼ߃êČ҄(1)ࠈܩo〉٪

х(2)ӻ֛po〉ԍσÄࠅϛ̵֘̋͵ưd

ЛĔࠉ 

2.ӻˏَҤ]ަ޵qԍ̋ςoσݼȄڍࠅ

ϛqbR~٪хo〉dۈ~ƔˏَҤdݼ

 �ۏ

3.ʼ߉_߃WٖԿ〉̋ߎo〉̋ࠅςـӱ

dWܩE0¥E̕4̋ø�ëĝƻ҄ږڌ

ԍo〉«ٖӝ؃ɱԍࠅߎ〈޵ю̋ߺY҄

 〈ҤoݠٴYf�ٙݓܩ

4.ӻˏَҤަq̋oσݼȄԍσÄަࠅέ

E0¥E̕4̋ø�ëĝƻږڌϛӮۈݓ

 �ۏdWԍo〉«֛p̋sȯo〉dܩ҄

5.Ŝʳo〉ςR¾ƻˏs0^̾׀ˏԍՐ

ʊࠅYճĖʋςݼڜȄԍࠅƻйR¾ϓܯ

RЧߨצEˏ¥ҤԍσÄڍ̀ݓ٪Ŝʳ_

ÝÝcƓL¦ςs˦٪۰̈Í《Mࠅ〈o߉

ςYǥԍ 

6.ǹϯRݼȄo〉�ʰ«ƻˏs0^ÎФ

o〉ٖܽ߉_٪ڍ̀�ࠅĈo〉ԍ͵ưࠃ¬

ǹڛY٪̋ςƙÎ̋ࠄςܹܤҾӟWԍ̫

գĚÎ٪߃bR~ɕʼࠅࠄݼǹ͙¬ࠃ̵

Ф 

7.ҤoԻºڍo〉ςϛΓkϛ〉׏ԍࠅʼ

ȄˏَҤԍݼa0޵(a)ࠈȯ٭߁─Ȩ݅߃

Ϥвĕގ�

¼ХҤࠈ�

ʴȨěfַ֗Ĉٙࠅ–~Yùϛo

YѺEڳ〈Eܜήٙʡه̋&װ〈

ỲYŘEӍۅYλEҍYރʻE

C͙CɕEڛYĈ_Eю̋ߺY҄

�ҤϛΓԍo〉FݠٴYf�ٙݓܩ

���

�
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ࠅ&װςϛĒάƅÏòԍ͘ė߃ʼ~¾ݐ

øяϛٙقҾEݗրկҾ֛Όט̋ࠅݖY

(b)ࠉݖП֛ό^Όڅ̋ܜױƱʡė&Eװ

яϛϛĒάƅ߃ȄˏَҤd~ʼݼa0޵

Ïòԍ͘ėࠅ&װø޵ƱʻωޛԾŝĖͦ

ÛࠅZЦҤa0ݼȄˏَҤd~̔λԯࠉ

(c)޵a0ݼȄˏَҤd~ʼ߃YςԦخ

^̋ςҧ〉ڳԍࠉ(d)a0ݼȄˏَҤd~

ʼ߃яϛʡėEܜױEܜª̋ȌƩ�έܯ

َˏَҤࠉ 

8.λԯיĔӮŝĖقҾEݗրEهέ̋ه޵

έقҾԍَҤςȩɺǱíՀĿYȺځԍَ

Ҥ 

���� ƻщȯςso〉ࠅ�Řƻ݁ӮLШ&ME

L˒̄MELmӟMկ̱ۃДցdіʯЎ

˅ԍσÄࠅіʯҧіƟ֌͕ŜR¾^գԍ

ݓіʯࠅ^щdܼFƻй¾Ͼ�ԍ݁Ӯٴ

ҧf݊îԍ݇ͽoϳ¾գǏFڒҤ^գE

ȲٲԍГ҃ࠅŏӱήڍѷnԍˠʤEׁf

ޚªʳіʯɃࠅȯEДցԍГ҃ڒԍڳ÷

ܷ¥YؑࠅwޭλԻԍ٭ȯ٭ėF�

�	 Ϥвĕގ�


	 ήϣɗ(ðࠈ�

o〉~LҧӡԀԍϛΓګ̔י

o〉MԍϛΓˏࠅƻَҤ~؈

ٙ–~Ɏ〉ߎԍڒԯYoσࠅ

̫¥ԯڒٲҤ~٪�øaَ؛

٪ǉήo〉dϛΓˏԍࠅܖ

ƵɃ1W׌חϤΡ�ҤŖࠅ�

ĿēܹǬ܈؈ӔԍέʛࠅŒě

Wf��LܹǬMڼٴڙݰ¥

Ҥ̫ࠅܖ�L܈ӔMڼٴڙݰ

σࠅěYʳ¥Ҥ̫ܖF�

���

���� ʡėДʛ^ࠅ٪хٙ–~ʼ߃ԕò&̮

ŝǴ݂יƱࠅգˏ±Ӆׅ̇װsěYࠅ̫

ˏaڒࠅچ̠ט׏ҤھܨǴˏŝ–~ޓð

L̮̫ɕϙ݂«ӬƄߨۺԍŌޝMELY

̮̫ɕϙٙڒҤςm〉ˏyMԍóީƲ

ǕࠅZʡėˏyǣҤȾȴӅׅࠅσɽحð

ަέlǇRڇԍǕƼࠅªʳϘ֕cװ®΂

ϛҧ̵̫¥Ҥڒȯ 

¼ХҤࠈ 

ʡėДʛڒҤςṡգˏ±–ޭࠅ

ٙ–~ϛԕò&̮̫ࠅ�ϛҧ̵̫

َҤ¥ҤӅׅ؈sԍڒȯF�

���

�
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�
�� MacKinnonڒҤіʯWʡώԍȯ׏ςR

¾Ӵˏԍ߻ٲ(male perspective)ࠅЦȯ

іʯࠅߥԍ֠ט–ٙˏǴݤחҧіêČ׏

WڒҤLm〉MԍˏَҤގࠅoǴˏ˦٪

ԍLˏM�Ǣࠅk7̻ǴˏY˦٪ԍ

LˏM̋טƻYʂկӆѕXٙʡܜԍ

LˏMF 

Ϥвĕގ� ���

�
��

�

�

ڒט׏ǴˏaܯǉࠅچДʛԍ̠ߎ〈ήރ

Ҥࠅӻ̈À�〉ߎҤ^ʻʘАˏӅׅσࠅ

ʼݢخ߃L٪ʴڜԍڒ»߻ٲȯςsܾY

 ࠅڸMԍҳߎ〈

ǉܯǴˏaڒט׏Ҥ〉ߎςR¾fӾԍЎ

Lm〉Mګ¢׏ƱҤkςӱӴˏ«ȯࠅ˅

ԍࠅƻ̈ÀԍΡ9ٟࠅͻϛȯ׏ԍЛ&ō

Ēȯ߻ٲˏɃ&FƻӴ؈ڳEԯߥٖ֠�

ςsm〉ԍˠѕXࠅԠԍϛܓіԯܼǴˏ

ςsߎ〉ơࠊϓϺϤԍۜӾςࠅǴˏԍ〉

Ϥ«ɕςƻӺˏ̆ҵЛްЛԍӧǕXӬߎ

ӻࠊơߎ〈ςڛ�Ԡԍfߎ〈Еԍܨࠅ̇

ɎήӝɃԍӟٴςˏē9ԍࠅǴˏԍLȇ

ȏ̵֘MELY˦Ûoƅсԍ̵֘Mfװ

ϙٙӴˏڒȯςLǴ~ڛY٪ɕς٪ME

LО̵ݍܙMELΒ¥Ԯ̾MࠅЦσіʯ

̖ٴɎήӝɃԍӟڜࠊƀ߻ٲԍڜ֊͕ڍ

ςХԻԍƀࠊ 

®̈ƵˏӅׅԍɃڲԲ՚ࠅČϭǾ–ˏ؃

aԍҧׅĒщࠅԊӝіڒލȯҧׅԍӟӱ

¬ࠅӝĈöÀɎήٙ–~ԍáƳ˦Þߒ

ǹ֠ɽ�ٙ–~яϛգĚ̋ܢ׵գĚǎ

ŝ±–ʰ�ХɽWXӛEWX~–ٙࠉڵ

ȥٙࠉ–~ҤӂՓَЌȒǴ̋ٙ؈ſҤӴ

ǴϜřկկ¥ҤҧׅԍӟӱFĒщϔϤۺ

¼ХҤࠈ�

ƻYoΡ9׬χXࠅˏēЛ&ԍY

կࠅªǴˏ〉۫ߎήʟ4®ވήҵ

ЛdXࠅªަέɎή〉ߎϛYoڒ

ԯࠅіʯ{ҧʴщάࠅ���ZЦRД

ʛɓˆӸLߎ؃޵ˏԉԅ

M̋L0ʢࠄinvoluntary paralysisࠃ

YʳࠃfreezingࠄMҤ݂ܵˏ±ԍӬ

ӟŘʻӟỲࠅɋ—ڒҤЦӝۃƻ

݂ŝˏ±σ޵ɽφܸ���F 

ˏ–ǾރϛࠅXڲƻЬʃіʯɃי

؃adٚĒ֠ࠅɽϙĈӝіލ�Ȳ

žӝĈĚϬZࠅӧǕĒάdӟӱٲ

áԚԍˌ˦ڧࠅǹٙ–~ԍỲ]

ҧٖ̄ߦӝХɽט̋}ࠅςٙ–Ǵ

ˏdףЌࠅ�ŘَҤ~ٙ–~ަέ

yʬރµࠅҧYćߒҵЛXԍˏē

ʟ4Ìɰ���
F 

ˏēΡ9XԍáƳ˦Þࠅªʡˏy

ԍٙ–~ޭYάxƙ؃ɱԍYߎ

�٪Mԍߎ〈׬Lܾګ̔ھkࠅ〈

ƻ̀ӮWࠅYά٢١ҵЛΡ9ԍˏ

ēˌ˦ھࠅʡȈܟˌý١]ϓ(Ƴ

ɁڵЙɁȮEࠅƻɃ1΀¥Wࠅ9

���

�

������������������������������������������������
���
� ȩԠ˲ࠅoڄ 
�
߀ࠅ ��
F�

���� Commonwealth v. Berkowitz, 537 Pa. 143, 641 A.2d 1161 (1994).�
���� ȩԠ˲ࠅoڄ 
�
߀ࠅ ��
F�
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Л؈ˏ^�ԿĈjі~ƈɎήˏ±–Ͼߒ

&ԍӟ؈ٴ˦ÞF 

ƱLˏM؈LЛ&MԍYΔ》�Řá9ԍ

Ρ9˦Þࠅfװˏ±–ٙ–~ʬʬϺϤݍ

яܯðLo〉M؈sԍˠǕࠅ´ɲ֠ٙ–

őࠉςٙ–~ԍܝޑҧі՝Դεϛԍˏ

ēΡ9ڛ»ࠅϝЙڵ~ƈ؃ɱٖԿٙ–

ԍEYߎ〉ԍיࠅªʳƻʡώďqɅĒ

cϛ̽ĈmӟȫΞΒqԍRέ̖Éʳࠅ^

ԛ»ࠅǹϯƻ΀¥Lܾߎ〈׬M٪�σМ

ׁˏēΡ9؈іʯʘАԍڒԯ؈ԯࠅڳʡ

ώܟˌƅҵЛˌ˦ȺνڍܹܤГ҃҉ðࠅ

 ԍĒά׏ʤ̇RՓYХי

ЦǢɓϛRӝɃWԍƓߌςƻďqjіԍ

Ƀ1΀¥Xܹήݢخήٙ–~ԍL〉ߎM

ܹ̇ܬϙࠅԍLَҤMԍʰϯ~–)޵י

ʍ¾~9ETڽࠅ9֚׳ԛҤٙ–~؈(

–~ԍYɎՔЙٙࠃߥ–~՚եϛҧo

ςɎ̋ࠅԍŸ́~–ٙۏڹ̇ܬࠅࠄࠊ〈

ήٙ–~ԍrʍÛ–F 

ɎήˏēΡ9ԍڒԯ̇ҤΞ¾َׅ

ςṡգԍY՘ȯƱ֏���F 

ԍLςs~–ٙࠅƻՀϙӝɃXי

ܾY〉ߎṀҤjіɃ1ԍݢخ٪

ƱՐʊԍ΀¥ªٙ–~̇Ҥٙࠅ�

ЙߥEܱƓԍɎ݂ࠅۃŝǨԤ̃Ӿ

ԍԬԘ̇ܬrʍÛ–ٙࠅ–~ԍ

LٙۏڹṀҤީ�ΎڽԍғƻЩ

���ٮ
F�

�
�� ƻǴˏa׏ѩҕ؉ۤdʰ܏הࠅˏ±–ӝ

ɃWԍYʂկςڧǣǴˏaރט׏čԍҨ

׏ςլmǴˏaڛ�ՖЍo〉Дʛfࠅ߻

�LǴˏԍ〉ߎ«ȯߎ〈׏Mԍ˦іיࠅ

ƻՖЍo〉ДʛʋXŗϛϓǣֱ֓9ԍڢ

ט7̻ȥࠅܝ Nicola Laceyaʠ̀ڍ�

ˏΞò(integrity)ԍЎ˅«Yˌˏ؃aԍ

ԍñѰࠅȥט Elaine Craig{ڒҤࠅYes 

means yes ԍՖЍo〉Дʛªʳіʯԍ

 ČЛ(sexualهʴˏԍ߻ݢީ޵ʹܼ

propriety)܏qˏԍΞòˏ(sexual 

integrity) 

Ϥвĕގ� ����

������������������������������������������������
���
� ӖϏ`פלࠅǬږԍٙ–~ࠈʴǴˏa׏іȥԍٳʍԟҭטڳʡώjіɅĒ^ԍˏܼʹࠅ؆

ҠՀϙԲ՚ȢĎࠅխ� ��� ϡ߀ࠅ 
ࠅ������ ʃ �
ϚF�
���� ȩԠ˲ࠅoڄ 
�
߀ࠅ ��F�
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���� ܹʬԍѬЍo〉ДʛçَځҤ~ë�َ0

dˏЛѦט׏ΒϛǴˏaࠅߎ〈Ɏέ͖ډ

ՓДʛϛīήǴܨҤڒࠄsex positiveࠃ

ˏˠ˶ٴΐھࠅǴˏf�ƅӴˏRЕَܯ

ϓǣԍˏࠅ͖ډіʯk֛pYߎ〉Ҥˏَ

0ԍ~͖ډ̵֘ږٶ�ԍЛĔF؛�ς͕

ŜՖЍo〉ДʛࠅYי±–Ǵˏԍˠ˶՛

ϙ̡гࠅˏǴںҧіܽĖêČºיYࠅݽ

͎ˠ˶͖ډԍ՛ܾࠅݽY〉ߎДʛϓϛī

ήǴˏˠ˶ٴΐF 

¼ХҤࠈ 

ˏЛѦڒҤՖЍo〉Дʛ±–Ǵˏ

Ɏˏ˶ԍࠅ͖ډ]ҧêČºںǴ

ήՖ܄Дʛԛߎ〈aʠܾYיࠅˏ

Ѝo〉ДʛϓϛīήǴˏԍˠ˶ٴ

ΐ���
FˏЛѦɎήܚʃ«ˏ±–і

ʯԍԊɞ̭̾ۜخӾԍ」ʍڒࠅҤ

Ɋϙѻʟࠅԍ̇գГ҃–±ˏ�ދ

Ǵˏƻ٢ާԍ~ˠ[Β޸ĝԍ-с

ƅࠅˏ0װLΐЅoǷÀϤf�ϛ

ԍࠅƻʴ6ͫĖWʉԍl¾ޗвࠅ

۰Ӵ~ΧβڠĒԍ&ݤFMøڒ

Ҥخޜࠅˏ±ȯ׏ԍΆǨݐࠅuД

ցԍӬѥˠǕǹՈۆԳEoˠԳE

ȩ˴ԳկկʮȺνٙۓWˏ±–ԍ

Гռ���F�

�
��

�

�

�

���� {ϛڒҤɎήˏēݽɎήLˏM؈L±

ӅMԍӟٴɰӺ(ٮݢ�ԍࠅܝڢҧіǈ

Ǵˏ̇ҤھςיYࠅˏǴࠄempowerࠃ&

̋《ѵǴˏϵʟYǍEܹʍΔ)ࠅט–ٙ

YǹӴˏԍԟ&װԍߌӟƓهˏҤǴڒט

іFݒČǴˏaڒטڢ׏ҤࠅԻȯo〉Г

〈oװҤcϛƻλԻٖܽo〉σ̖ڒࠅ҃

ҤڍˏَҤھࠅǴˏٙӻ̇ς¾ɐȣR

Еࠅҧіٖܽ؃ɱԠХ˦٪ԍיࠅžӝȚ

ï9ӆ」F 

Ϥвĕގ� �

�

��
� ƻڢٺ՚ե͕̀ڍӮ¢ՓգіДʛ«ڒȯ

ʡώdσ؂޸ࠅĖԍ´ς؃ӱ؈ʂկԍީ

תª̈Àࠅۤ؉ѩҕd׏F؃ӱǴˏaߌ

ÊȯǴˏͻࠅˏE؃aˏ0װoǴˏԍڒ

ϛȫòԍ݇ͽ؃ӱࠅҩיŏfװƱЦ٢י

¼ХҤࠈ�

؃ӱ؈ʂկς̈ÀƻڢٺɎήʡˏ

yɕ͕̀Ŝ¢ՓգіДʛσީࠅ�

̥ͽԍóީFҧ͕ڢŜ¢ՓգіД

ʛࠅ�eݓϙϛ̔ÌיݢYʳYǬ

�
��

�
��

�

������������������������������������������������
���� 
ࠅթÚȔࠅࠊǴ~ơںºװԠࠅ׏ΆʠʡȈȯࠅߕא߸���� ʃ� �� Ϛ� �� ζࠅ

https://theinitium.com/article/20160705-opinion-huangyufei-sexualharassment/ࠅϘʰٱݿζࠈ
�
�
ʃ � Ϛ �ζF�
���� ϥ¨ӗࠅoڄ ߀ࠅ�� ��F�
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١YʂկԍӝɃࠅªʳͻϛӴˏӂЛEɃ

ܳࠅˏÛ–ԍ(–Ӵ؈ēYʂկˏ̇ܬޚ

ߎ〈�dǢFӻ̈À͕Ӯۏήˏώ&ԍܢ

Дʛ¥ҤĒȯǾ–ˏ؃aׅԍǉԽσࠅf

~ӻqڟƱҤƻďqіʯА̇٪�^ʡװ

ԍߎ؃o〉יࠅˆӸƻՀϙރµ^ࠅ»

�EЛ&EЛ4ރµԍ֚׳XࠅfװYR

ȯϛլmøԠ〉ԍo〉יࠅҧіԠХƼº

 øʂկƼ�Fں

�ɎրՄޛԾטdˏَҤ؊¬̈؛ࠅÀܹ

ʍןҨƻo〉ࠅ&װfװϙДց͎ø�Y

o〉ԍڲ΂ࠅ¬ǹʃ߿ԍɰӺEߨϻԍɰ

ӺEàÙƼ�ԍɰӺE—ʏЛ4ԍɰӺ̋

ςø�Ʊ֏̈؛ࠉÀڒתøùϛo〉װ

ڒލӻіࠈԊӬԍˠѕςװφܸWfࠅ&

ȯٙ–~ùϛo〉װ&σࠅø�Þςݜݗ

կկԍƱ֏ɕڒٙݓҤYýԛރö؛ࠅ

Àsȯøo〉ࠅ&װYיḟܬװϛԖں

~ԍٙ–~ࠅȫòYװǥި׵—ҵݹėԍ

ºיࠅںϛɃ۶ˏ؃aԍ՛ݽF 

͕Ŝo〉ДʛϙƱҤܹʍןҨƻٙ–~〉

Ŝʡė͕יҩࠅޝ9ԍŌ֚׳Ṫܬࠅߎ

ˠǕДʛoЕϙ؂޸Ėԛoީࠅߌɔøς

ʴ9֚׳ԍރµ«Yˌó~dݽԍރµς

sϛЛ&YɎկσࠅfװϙªَҤďі܏

qҤَҤ~ďіࠉý̈ࠅטÀ�٪ưհR

¾ϓϺϤԍƓߌςࠅςsܹ̀ܤڍďіܨ

Փіʯʤʛԍ¼Ύࠅ«ΎڽӝɃӆѕԍY

ʂկࠊ 

TݒČࠅºںøRŏҧіºںò

F޸ɘޝʳRՓŌ̇ܬטϓӫࠅ޸

¬ǹ͕ŜՖЍo〉Дʛºޛoŝ–

~ԍ؃aˏࠅŏkˆӸˠ˶ٖܽd

؃ӱܾࠅY〉ߎДʛěϙھɃ1ح

ðʡė̕вԍ٪хʚթؚࠅхŝ–

~ԍَҤٖӝF 

ϤΡڒתՖЍo〉Дʛԍݢ٪Ϲʻ

ˌ˦LйR¾~ݓʼ߃êČɌݢb

R¾~MࠅҩծڒטҤܹܤďіܨ

Փіʯʤʛԍ¼Ύࠅ«ΎڽӝɃӆ

ѕԍYʂկ]Ymӟࠅіʯd〉׏

ƻήіʯ̔̀ٴщԍ̀ڍςՀϙƓ

�щӅׅԍL~MFٴÝ޵[יࠅߌ

����

����

؄ήǹ¢Ɏ̫ӝƻԍʡȈܟˌӝӆࠅǉܯ

Ǵˏaڒט׏Ҥ̀ڍ٪L�Ǵˏ〉ݢߎΫ

ʘգʡώ߻ٲMࠅҩיϤΡڒҤbRѦǴ

ˏa̔׏aʠԍLڳڒĖʡώ̇ܬ˒

¼ХҤࠈ 

̈ƵԍˏЛѦ̿Ĉ̈ÀˆӸo٪ه

ӟˏ±–d̔�ƫࠅݢςƱҤÛ–

oɎߨۺԍ؃aЛיࠅYςƊ¾ݒ

�ٙͱoɕʨʫς[ӵWϘƫݢԍ

����

�
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̄MࠅςLʡώʬʬςƱҤǴ~˒̖̄ʳ

�̇ĨMࠅϓҤݢ٪F 

Sharon Marcus̔עՔԍLʡώϔɆˏē

(rape scripts gender)MʘڸǨ—Y٪̦

ʡėˏyӻÍςɎǴˏñݒ՛ݽԍ±Ӆࠅ

ܬ ܜОŜqԍٙࠇˏˏς٪ԟ¥ςǴי

̇R¾ٙ±Ӆԍñݒ՛ݽFʡėˏyԍ˒

ˋdهYƻή̈ÀٙǲŜo�߷יࠅςȦ

ª̈À̇ҤfٙǲŜԍϫ٩F̈ÀYޭ٪

À֖̈ݢ٪ڍς̀יࠅ±Фðޅߨۺْ͇

ƳԍʡȈΡرԍʘАF˦٪͹0Ϻѵߨۺ

ӭEۉҤٮߨۺˏɊǴڽɕςʺʋΎࠅ9

ñݒ՛ݽԍ˦іF 

̈ƵԍˏЛѦ�ٖ¢οغōڒҤʡȈfˊ

ԍ]޵ʡȈϤיࠅۺςL̈ÀڒҤʡȈʮ

fˊMܨ�qࠅӻ̈ÀΗܝʡώԍσÄࠅ

ʬʬɼϛ˒ˋ–ˊԍˠ֨ࠅɎήLʡȈM

ԍӂЯɎʭࠅøɃХςYξĈҵЛɎήǴ

�Řʡ9ǴˏLٙʡࠅյ˦Þۇԍߨۺ~

Ȉodʰ̈ڍǹ¢ѥXTMԍ˒̄F 

qˠFήЦࠅɎήȔࠅߨƻˏ±–

ԍΫנq�WÍǎɏ͝ܝσ̀ࠅϛ

ýΘ׫dʼ٪ڧࠅǹϨ֘Ɏήٙ–

~ӻσԍࠅܝٞ͝خ�Řɕˏ±َ

ҤܹՐԍࠅܝ݈͝޷֓ݪЦՓǎɏ

{ϛƳ9ҵЛՀϙɎήˏ±dܟ

~–ʖǨŝ–~̋ғƻŝ̇ܬࠅˌ

ԍԄ؜E˒̄F�

�

�


�Υۖחoσϓ0ŖࠅХ¼׸ڄ 	

Œ

߀

Ο�

ŒۖΥ� ¼Х� Ϋ

߀

Ο�

�
� Vanessa E. Munro, Constructing Consent: 

Legislating Freedom and Legistimating 

Constraint in the Expression of Sexual 

Autonomy, 41 Akron L. Rev. 923, 948-949 

(2008). 

ĕގ� ���

���

���

Gotell, supra note 234ࠃLise Gotell, 

Rethinking Affirmative Consent in Canadian 

Sexual Assault Law: Neoliberal Sexual 

ĕގ�

ΫǖࠈӖǹӓࠅďіǾ–ˏ؃aׅ

¼іʰjіɃ۶d̈ࠅ٬ՀĿԊɞ

���
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Subjects and Risky Woman, 41 Akron L. 

Rev. 865 (2008).ࠄ, at 869. 

Gotell, supra note 234, at 869. 

Gotell, supra note 234, at 871. 

Gotell, supra note 234, at 874. 

Wendy Brown, Neoliberalism And The End 

Of Liberal Democracy, 7(1) THEORY & 

EVENT 36, 40 (2003). 

Id. at 364. 

Gotell, supra note 234, at 365.Gotell, supra 

note 234, at 875. 

Gotell, supra note 234, at 898. 

ȢĎ ���� ϡ߀ࠅ 
ࠅ����� ʃ �

ϚF�

��� Gotell, supra note 234, at 169. ĕގ�

�

���

���

���

���

Gotell, supra note 234, at 170. "a person 

cannot legally consent in advance to sexual 

expected to occur while the person is 

unconscious or asleep." 

Gotell, supra note 234, at 373. 

Gotell, supra note 234, at 376. 

Ibid. [A]ccording to Fish J, the refusal to 

recognize advance consent would impair 

women's “freedom to determine 

autonomously when and with whom they 

will engage in sexual relations of their 

choice,” including in “sexual adventures that 

involve no proven harm to them or to 

others," thereby undermining "respect for 

the privacy and sexual autonomy of 

consenting adults". 

Gotell, supra note 234, at 384. 

Janine Benedet, Marital Rape, Polygamy 

and Prostitution: Trading Sex Equality for 

ĕގ�

¼Хࠈ�

�'4/4+��+4+*+:���'8/:'2�"'6+��

!52?-'3?�'4*�!859:/:;:/54��$8'*/4-�

#+>��7;'2/:?�,58��-+4)?�'4*��.5/)+���

"+<	��549:	�#:;*	����������
����	�

�ࠅˢȩع'4+��+4/4+*+:� Θ͍ٿ؆

Ҍڮɋࠅ܋ˏ±іʯΎ޹¥ҤՀϙ

Yʂ؈Yo〉EʡėࠈȔٵԍ݆ڽ

կࠅȒԲֶٔࠅխ���ϡ߀ࠅ ࠅ��


��� ʃ �� Ϛ � ζF�

Gotell, supra note 216, at 373.�
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Agency and Choice?, Rev. Const. Stud. 161, 

174 (2013). 

Gotell, supra note 234, at 373. 

Gotell, supra note 234, at 388. 

��� ¾R:0ܷ׏ӻ�іȥԍǴˏaࠅǼؕޑ

іƌȥhԍČϭࠅ؆ҠǨȥіȥڢşࠅխ 

33 Mխ 1 ϡ2004ࠅ16 ߀ࠅ ʃ 1 ϚF 

ĕގ� ���

���

���

MacKinnon ͞ĈƱҤӴˏæ4(male 

dominance)kځςЬhW҉ܤϘʖEϘφ

ܸƅϘʡƳԍЛ&օ֜יࠅZݍƱҤƻʤ

WȥWȦ─eςȫ׌ҧׁԍFӴˏæ4ԍ

-O (point-of߻ٲԍ߻ٲҤNҧ̇߻ٲ

viewlessness)ԍГ҃ࠅȦԍӂЯˏ̇ڽ

NφܸˏOԍ〉׏FȦԍ&ݤɞӝή÷ڳ

/o 〉(consent)ࠅȦԍЛȌςŖ؈

(participation)ࠅȦԍҧWЛ&ςՎʊԍú

ն(paradigm of order)י ࠅȦԍ͘ėɕς

Хӻˏԍȯ׏F 

ӖϏ`ࠅіʯΗqԍǴˏa׏іȥČϭD

DϘߩіލr?VʃWȞխƯttƯيĒ

¬djі Ƀ1ࠅΑǨіȥࠅڢچխ 106 

ϡ2008 ,20 ߀ࠅ ʃ 12 ϚF 

ĕގ�

¼Хࠈ�

ӖϏ`ࠅʴіՀϙԍڢ߻ٲǴˏa

іȥƻgҠ׏գіَ0�Ǵˏa׏

ԍɃ۶Řøіʯǣèa׏ԍࠅۆ޸

ϫvіʯȥǎࠅխ�� Mխ �ϡࠅ

߀ 
ࠅ�������� ʃ �ϚF�

oĝ߀ࠅڄ��F�

oĝ߀ࠅڄ��F�

oĝ߀ࠅڄ��F�

���

���
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���� Ŗח(̽ǨďіF Canada Criminal Code, 

RSC 1985, c. C-46. 273.1 (1) Subject to 

subsection (2) and subsection 265(3), 

consent means, for the purposes of sections 

271, 272 and 273, the voluntary agreement 

of the complainant to engage in the sexual 

activity in question. 

(̽Ǩԍ Stender Ͼޥࠅҩٙ–~ٙ؈
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ԍ݇ͽZµ؃ӱƼܷ¥ԍ(reasonably 

informed choice, freely exercised)ࠅǹϯς

E˒̄Eώ&̔ʳ«ԍYς݇ܜПEʡڅ

ͽࠅǹϯƱҤ�/Ƿԍʻωӆ」ɏ؅ø^

R~ςҧіӟٴĖڍѥ0ԍˏ؃ҩ̋ࠅӟ
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ӫ؄ςϛλԻo〉�ŏςĈήП̋ࠅ֘
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CATHERINE A. MACKINNON, SEX 

EQUALITY 802 (2nd ed. 2007). 

Id. at 802. 

òࠅʡώטڳɅĒֈϙʡώŘҭࠅȍ֏ك

Ƶʯɻࠅխ 10 Mխ 5 ϡࠅ35-43 ߀ࠅ

2016 ʃ 5 ϚF 

Estrich, supra note 111, at 1115. 

ĕގ�

¼Хࠈ�

ӖϏ`ࠅoڄ ߀ࠅ��� ��F�

���



‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i  U

niv

ers
i t

y

DOI:10.6814/NCCU202001508

� ��
�

����

����

ŒΡҤ All sexual behavior occurring 

between Antioch community members on or 

off the Antioch College campus must be 

consensual. 

ŒΡҤ The act of willingly and verbally 

agreeing to engage in specific sexual 

behavior. 
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