
‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i  U

niv

ers
i t

y

DOI:10.6814/NCCU202001508

m  

 

 

 

– o〉  
A Probe into the Crime of Against Sexual Autonomy and the 

Model of Affirmative Consent 

 

 

   

Advisor Hsu, Heng-Da, Dr. iur. 

 

《  

Graduate Yu, Hsiang-Ai 

 

 ○  

June, 2020 



‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i  U

niv

ers
i t

y

DOI:10.6814/NCCU202001508

   

f《

c

y

f《  

》

— 〉 7

〉

R   

》 P

q

q f q

k

%

R

》 〉

q  

》 _

o

_ m

」

– P

q r

( 》

a c

q  

》

o



‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i  U

niv

ers
i t

y

DOI:10.6814/NCCU202001508

5 》 》

ql

》  

〉 – f –

》

&  

T

T  

g —  

 

 

  



‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i  U

niv

ers
i t

y

DOI:10.6814/NCCU202001508

   

– – –

& –

o〉 –

〉 & 〉

221 〉 s s

o〉 f 0 ,

q – 7

& 0 –

  

– 1999 〉

l s

– o〉 o〉

(

o〉   

( l –

〉 l

〉

o〉

& –

〉 · 〉   

o〉

〉

o〉

f   

 

 
o〉 〉  

  



‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i  U

niv

ers
i t

y

DOI:10.6814/NCCU202001508

Abstract 
Compared with crimes in other criminal laws, the crime of sexual assault has the 

characteristics that the victims are mostly women and the victims bear the pressure of 

social condemnation. This thesis is based on the feminist perspective that regards the 

crime of sexual assault as a symbol of the existence of the patriarchal system. The 

proposed "active consent model" explores the wishes of others in the crime of 

disruptive autonomy. Due to the limitation of the author's ability and space, the 

discussion and analysis of the wishes of others in the crime of compulsory intercourse 

is the center of the discussion, and women are the research. The object, mainly based 

on the substantive law, and the issue of sexual intercourse as the main discussion, 

consider whether the legislation of the crime of sexual intercourse against will in 

Article 221 of the Criminal Law is appropriate and whether it is possible to apply the 

positive consent model. With the rise of the feminist wave and the vigorous women's 

movement, my country's feminist jurisprudence, which is deeply influenced by 

American feminism, has criticized and reformed the phenomenon of gender inequality 

in current laws. Therefore, this article will focus on feminist discourse on sexual 

assault, including how to treat power relations from a sexual perspective, and the 

reform of sexual assault laws brought about by the rise of feminism. 

However, even if the crime of obstructing sexual autonomy was revised into a 

pattern against will in 1999, in reality, because of the existence of rape myths, the fact 

that date rape, acquaintance rape and other cases that arouse public outrage cannot be 

dealt with by the criminal law, so many countries have started. There is a voice of 

whether to amend the crime of sexual autonomy. Feminism proposes four legislative 

models for the legislative model of obstructive autonomy: the mandatory model, the 

passive consent model, the active consent model, and the revised compulsory model. 

In comparative law, the United States, Canada, Sweden and the international courts 

respond to the positive consent model. The course of practice is worthy of our 

reference. 

The discussion in this article is based on the development process and current 

situation and brief introduction of the personal will of sexual violation of the legal 

system in my country, the United States, Canada, and Sweden. With reference to the 

legislative models of various countries, the International Court of Justice and other 

relevant cases are cited as the basis for discussion of the topic. Afterwards, we 

explored the orientation of the parties’ will, starting with sexual autonomy, and 
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secondly, based on the reasons for the positive consent model and the criticisms and 

conflicts encountered. The establishment of the crime is based on the violation of 

sexual autonomy rather than violence. . And the center of establishing the crime of 

obstructing sexual autonomy should be the lack of the willingness of the person 

involved in the sexual act, and then trying to find the standard for the determination of 

the willingness. 

Finally, this article attempts to explore the conflict with the positive consent 

model from the supreme principle of the modest and restrained nature of the criminal 

law. In terms of legislation, it hopes to distinguish between the crime of compulsory 

intercourse and the crime of unwilling sexual intercourse with the degree of 

oppressive autonomy, rather than adopting "active" The legislation of the "consent 

model" aims to find the possibility for women to break free from the values of society 

and criticism, and to achieve a balance in maintaining the principle of modest 

criminal law. 

 
 
Keywords: Affirmative Consent, Consent, Feminist, Restraining Criminal Law 

Principle, Auffangtatbestand 
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against women and domestic violence Istanbul, 193
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International Criminal Court Rules of Procedure and Evidence, The Hague www.icc-
cpi.int/iccdocs/pids/legal-texts/rulesprocedureevidenceeng.pdf.( Second edition 2013).
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www.lagen.nu/1962:700#K6; International, “Sweden: New rape law is historic victory for #MeToo 
campaigners,” 2018, www.amnesty.org/en/latest/news/2018/05/sweden-new-rape-law-is-historic-
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