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Abstract

Compared with crimes in other criminal laws, the crime of sexual assault has the
characteristics that the victims are mostly women and the victims bear the pressure of
social condemnation. This thesis is based on the feminist perspective that regards the
crime of sexual assault as a symbol of the existence of the patriarchal system. The
proposed "active consent model" explores the wishes of others in the crime of
disruptive autonomy. Due to the limitation of the author's ability and space, the
discussion and analysis of the wishes of others in the crime of compulsory intercourse
is the center of the discussion, and women are the research. The object, mainly based
on the substantive law, and the issue of sexual intercourse as the main discussion,
consider whether the legislation of the crime of sexual intercourse against will in
Article 221 of the Criminal Law is appropriate and whether it is possible to apply the
positive consent model. With the rise of the feminist wave and the vigorous women's
movement, my country's feminist jurisprudence, which is deeply influenced by
American feminism, has criticized and reformed the phenomenon of gender inequality
in current laws. Therefore, this article will focus on feminist discourse on sexual
assault, including how to treat power relations from a sexual perspective, and the
reform of sexual assault laws brought about by the rise of feminism.

However, even if the crime of obstructing sexual autonomy was revised into a
pattern against will in 1999, in reality, because of the existence of rape myths, the fact
that date rape, acquaintance rape and other cases that arouse public outrage cannot be
dealt with by the criminal law, so many countries have started. There is a voice of
whether to amend the crime of sexual autonomy. Feminism proposes four legislative
models for the legislative model of obstructive autonomy: the mandatory model, the
passive consent model, the active consent model, and the revised compulsory model.
In comparative law, the United States, Canada, Sweden and the international courts
respond to the positive consent model. The course of practice is worthy of our
reference.

The discussion in this article is based on the development process and current
situation and brief introduction of the personal will of sexual violation of the legal
system in my country, the United States, Canada, and Sweden. With reference to the
legislative models of various countries, the International Court of Justice and other
relevant cases are cited as the basis for discussion of the topic. Afterwards, we

explored the orientation of the parties’ will, starting with sexual autonomy, and
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secondly, based on the reasons for the positive consent model and the criticisms and
conflicts encountered. The establishment of the crime is based on the violation of
sexual autonomy rather than violence. . And the center of establishing the crime of
obstructing sexual autonomy should be the lack of the willingness of the person
involved in the sexual act, and then trying to find the standard for the determination of
the willingness.

Finally, this article attempts to explore the conflict with the positive consent
model from the supreme principle of the modest and restrained nature of the criminal
law. In terms of legislation, it hopes to distinguish between the crime of compulsory
intercourse and the crime of unwilling sexual intercourse with the degree of
oppressive autonomy, rather than adopting "active" The legislation of the "consent
model" aims to find the possibility for women to break free from the values of society
and criticism, and to achieve a balance in maintaining the principle of modest

criminal law.

Keywords: Affirmative Consent, Consent, Feminist, Restraining Criminal Law

Principle, Auffangtatbestand
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" Martha R. Burt, Cultural Myths and Supports for Rape, 38 J. PERSONALITY & SOC. PSYCHOL.
217,229 (1980) (concluding that rape myths are widely believed by Americans and that subscription to
rape myths is predicated by a person's beliefs about sex-role stereotypes, interpersonal violence, and
the opposite sex).

" Kimberly Peterson, Victim or Villain?: The Effects of Rape Culture and Rape Myths on Justice for
Rape Victims, 53 Val. U. L. Rev. 467 (2019). (indicating that many women experience a freeze
response, during which they are unable to move). This myth--that if a woman does not fight back, she
wanted it--is most commonly seen in the form of jokes such as “you can't rape the willing” or
statements such as “she liked it” or “she wanted it.”
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' Robin West, Jurisprudence and Gender, 55 U. Chi. L. Rev. 1, 13 (1988) (hereinafter Jurisprudence
and Gender).

" Judith Butler, Against Proper Objects, in FEMINISM MEETS QUEER THEORY, 14 (Weed &
Schor, eds. 1997).
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" Janet Halley et. al., From the International to the Local in Feminist Legal Responses to Rape,
Prostitution/Sex Work, and Sex Trafficking: Four Studies in Contemporary Governance Feminism, 29
Harv. J.L. & Gender 335, 340-42 (2006) (hereinafter International Responses to Rape).

* Cristina Carmody Tilley, 4 Feminist Repudiation of the Rape Shield Laws, 51 Drake L. Rev. 45, 57
(2002) (observing that rape shield “proponents hoped that Congress could influence public opinion
about gender equality by permitting women to be as sexually active as men without forfeiting legal
protections when victimized”).
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? ELIZABETH SCHNEIDER, BATTERED WOMEN and FEMINIST LAWMWKING 75, 196
(2000).

* Aya Gruber, The Feminist War on Crime, 92 lowa L. Rev. 741, 824 (2007), (“Feminists should not
be channeling their efforts into helping the government find new, better, and easier ways to incarcerate
people.”)

“ JANET HALLEY, SPLIT DECISIONS: HOW AND WHY TO TAKE A BREAK FROM
FEMINISM 20-21 (2006), (criticizing “governance” feminists who “walk the halls of [mainstream]
power”).

® Katharine T. Bartlett, Feminist Legal Methods, 103 Harv. L. Rev. 829, 848 (1990) (contending that
feminists should engage in a “deeper inquiry into the consequences of overlapping forms of
oppression”).

* Elaine M. Chiu, Culture in Our Midst, 17 U. Fla. J.L. & Pub. Pol'y 231, 232 (2006), (rejecting claim
that the “law merely serves as enforcement of the common decency, propriety and morality of that
culture”).

" JOEL FEINBERG, DOING AND DESERVING: ESSAYS IN THE THEORY OF
RESPONSIBILITY 100 (1970) (discussing “symbolic significance” of punishment).
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* Vanessa E. Munro, From Consent to Coercion: Evaluating International and Domestic Frameworks
for the Criminalization of Rape, in RETHINKING RAPE LAW: INTERNATIONAL AND
COMPARATIVE PERSPECTIVES 17, 17-29 (Clare McGlynn & Vanessa E. Munro eds., 2010).
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1. Parties shall take the necessary legislative or other measures to ensure that
the following intentional conducts are criminalised:
a. engaging in non-consensual vaginal, anal or oral penetration of a sexual
nature of the body of another person with any bodily part or object;

b. engaging in other non-consensual acts of a sexual nature with a person;
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c. causing another person to engage in non-consensual acts of a sexual
nature with a third person.

2. Consent must be given voluntarily as the result of the person’s free will
assessed in the context of the surrounding circumstances.

3. Parties shall take the necessary legislative or other measures to ensure that
the provisions of paragraph 1 also apply to acts committed against former or
current spouses or partners as recognised by internal law.
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" Schulhofer, supra note 131, at 21-22.

¥ RAQUEL KENNEDY BERGEN, JEFFREY L. EDLESON, & CLAIRE M. RENZETTI EDS.,
VIOLENCE AGAINST WOMEN: CLASSIC PAPERS XI-XIII, 1-4 (2005).

VEE R4l H 56 -

YOEE R4l H 56 -
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THEER DA IRE IR AR I AR AL A2

BE=E 1980~2010 £

FENEER G AR I E M USRI 1980 FEET OGRS -
S RIEERE B -

BERSURE RIS T & NIINNE - —3F - FIUEIN4ERF " Rape ; FHEE » 1
AN B E b e R R BE A A 1T AEA M4 T Sexual contact ;- 14
{242 " Sexual assault ~ Sexual penetration | ~ £ %  Sexual battery | ZFEFEL(;
Z o BIRNTEFIMERTERE 2 NE » T+ = (8RS e iR &I A e B Bk T
Ry N E A GE U146 T LZSE - 281 B EE -+ = E A S UNEY
EERBELEE T REERE ) AR EFRRFINEILIE - B ERE A
EUERKIER - SEREAEERAEE SR T REERE ZBP'Y -

BEE - BEREIEHETN T EE ) RE RMERES - B IINEZER
AHR A EARE ~ FBERENES - SR IEE -

UK 2010 £25

25 EFSNFEIT 2 HEIEIRER & 1980 A2 TR EH MR EM &
Y BTN E R E AR B E A A R E R E AR TOAERE - &
SO LB bb o i BT TSR AR ME R A I AR > DS 7]
FoB > (EEE AR R > A HERFREEERE REEEe
B2 HiE > HERHI AR AR -

1€ 1990 448 - AR LRt BB A 17— KAETimER - BAtGE TR
{8 R GE R 2 SO Ry i UG R BRI - B8 LRl R AR
H IR EE AR R 0

2017 S - BFRAPEE EREAIAVES SR - NIERIRR LG SR #Me Too
g DEEE MERREEAERE - FUASIEEI RSN EERAE A S ERR = - M

' Mich. Comp. Laws §750.520b(f), §750.520d(b).

"> Mont. Code Ann. §45-5-503.

COEE  FEE 43 H6l e

“OEE o FRE43 0 H 6263 ¢

" EHMEELEERRE ~ DN ~ BETOIKEE NI = N A R AR e B e R R - B 8]
MR EARRIMERZILTEEY » GIINESTHEE NEHATE - FEE S RalEsE - R Ry B SR
A E R AR 2 B o D.C. Law § 22-3002, § 22-3003, § 22-3004, § 22-3005 -
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B T ARENANE B A FEEE R ELERUE IR R E R
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AR EHMUERRAETT ~ 5REFER T REFE ) SR HAE R A RERL
e K2 EE=AAEEEEEET - A+ EEEE AR (F1
WIE BRI ~ SEHIRTEIEINGG ) ForFhINE TR - S5AHEY

" West's Ann.Cal.Penal Code § 261.6 : " [EE | HVEZ ISR T E HEEIETT AEAEE
VB ETE - 2 AVEEH - BRI TS > WH TP T RESHIME -
R AR TE e R AR IR AT T R IR SER E I MCA 45-5-503(1)(2019) (fEfaf AfEALKER
HYIE S AR T A TIERT  BCEEMRRE I 55— NETTIERS » B ERES EI R T
2D 5 P INALASKA STAT. § 11.41.410(a)(1) (2019) CEFE AL "EIRE AL A EET
B N AT MEARID ) B3 AR —4RME=RA0) 5 5o RS0 ARIZ. REV. STAT. ANN.§ 13-
1406(A) (2020) (RFHRIDERR K T ERKMABENER N ESE BB ETTHEATE
CIgEMEREE ) 5 PWARAZTAN NEB. REV. STAT. § 28-319(1)(2)(2019) (4 M=ALESE £
PR EFHFREAMERIL ) ) 5 H4PEIN TENN. CODE ANN. § 39-13-503(a)(2) (2017) (/5@
#RET by | IERKZEHFRNEN T MR > MG E2EEREGAESHEERIES
EFARNEREAER TE4E ) 5 FEwEERTN TEX. PENAL CODE ANN. §22.021(a)(1)(A)()
(2019) (R EMMERILE SRy T ARE M A BT LAMEE 7 Gt AR P ss B 28
7 ) 5 ] UTAH CODE ANN. §76-5-402(1) (2017) (Rf5fizaEsfy T ERE 2 E ANEERY
BT - AT R Bt NS AT Ry, ) 5 (BEEREII VT. STAT. ANN. tit. 13, §3252(a)(1zi6) (2017)
ORI ERF " B AREMAEESIET R ) o EMINETRERFR Z BRI T R
TE R I03E - AHEN A B R B RICHE S - AR E FERIEIN A REEAVETE - Bl
JUBCR DA -
 RER IR A R R PRI ~ P N - InFREEREIN ~ BRERIZN - BETY
PKEEN ~ FERLELN ~ EMmbbanfrlE ~ BEGRN - B « FREEGIN ~ EIEEZ40N ~ BT
I~ AN ~ BEPEARIN ~ BRIEEREZEIN ~ Bk E N ~ NARALHTHN ~ NEEZEIN ~ FrEAnfi il
I~ EEEFEIN ~ AETIN ~ fFRFEhIE SN - BEEIRAIN ~ A TAERDIN - FEREERANIN ~ FHANPE
I~ S e n NFIEEREA M -
" Kari Hong, A New Mens Rea for Rape: More Convictions and Less Punishment, 55 Am. Crim. L.
Rev. 259 (2018).
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BEEREINEEFIMET I E R AR IRV - SRR PIVEZE R > 15
TARIEEEHIEAE TERES - [HE T A AR A RS S EE
MM AR B ER M AT R - WRIEEAETTRS - EEEAET
REE AN E —RAlm e s i (AR IBERIANE BT EERE

=£151
I

BAK /NG

(EAREEHAHUE AR IR - MEREACACMER SR #2 i) - (B8 SRR H 25
B RERZEFRE A  fERENEEEET - BEHEERNEE LR
JELEMAU SRR B PR e (BB IR - 1117 LASR AT B Rt A Al 72
TERRERE (B S HIE - A E RAVEFRE T TR R R

PREE RO > 1990 FEREE RS H - R EERAVIEE - 11 & UERER
S8 > R BRI E R B 0TI A PR B PR B R ] SR 2R PR > Y
HRCERNEINER - MBHEH AT AESCER ~ BREEFIDAFEARIEE -
(EFTEERY T ERE ) BT A A P B A IR

SR @ENE -~ EREINE - BHTEFEINE

72 1990 R 4)) > ¥ IBHEAMERDR 22— (A MR Bl B S S R AR AL
Bz B SRR G BG HEhY A RE B R S I R AR E R S HY
BEE"? - 1972 4F » SRR B EBEE T MRERAE - 2 T 5FERE
fE1=% (Higher Education Act) | - {R{E& AR = 3 SRR R 2
B BORRERT | EEEE | mEMEEESEEA -

S=EUEE# Sanday {£ 1996 SR > X TRV EEAEESEEGES » ML
JEFICIPEEE AR - BIAMEREE T/, P - IERINEAERAE 1999 FiE4E

ANENEZEAN ~ IOFREIEEEIN ~ AETIN - BREERPIFIAELN -
“! JON KRAKAUER, MISSOULA: RAPE AND THE JUSTICE SYSTEM IN A COLLEGE TOWN

302-05, at 454 (2015).
' PEGGY REEVES SANDAY, A WOMAN SCORNED: ACQUAINTANCE RAPE ON TRIAL

277, at 283(Doubleday 1996).

P ETR O WEARBEMEIUTE D 2 R E S - B SRS AEE A E S '
110> 2018 &6 H -

" Sandy, supra note 152, at 284.
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2014 4F » ERNINEREFEE (SB967 EZE) ( XFEE (Yes-Mean-Yes)
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conduct) | < JAMRHIER] - MEMREEEIETA M EEI 2 SEENILEE -
[E R EEESSETRRE  (HE&E s SelTAhHZE "I, FRERE
BMEEE s BE o IAMEE EHER S B E N IEA B HAREREED -

2016 4F - EEPAEDE 2 E YAt MEIIEEREL " IERE A,
EaG AR FERRAERERT | EREEARE ) AMaE ARG
ZHELOE)  —HEITI—EE AR NAEETEAIMEEE AR G2
BF TEE ) - AMEUCPIER &R G S IEEHAOEE 2 F" 0 It
Gh o WA EE TR AR E A A S R R LTI O R R B i 5 2
ig 0 BN HECIEFEAN  BEziR R EEBIARE G TSR o I FEA]
oy P RMRER | [REARZEEVBEIDSE - AILUEBT RIEGETERD N 2R
A —E EHUS VE_EAYEREECRET I AR B NYRLLY o HhAh o R E RN
TR H B AT EVEEE R - BRIV AE G I 9 B B R B
R [EE » E— Y R SR — T3 Ry M E B i E BN ECR 7 A [E
161

TEEE M T B R Fam A THIAES » BEEIFDA MR A - HAER SN
HCHETESEINNNE - FEINIRER " oR&ER | AYFHEE - (B AR

" California Education Code §67386.

PSR 0 EIRE 153 0 B 110 -

“7'N.Y. Educ. Law §6441(1): "Every institution shall adopt the following definition of affirmative
consent as part of its code of conduct: “Affirmative consent is a knowing, voluntary, and mutual
decision among all participants to engage in sexual activity. Consent can be given by words or actions,
as long as those words or actions create clear permission regarding willingness to engage in the sexual
activity. Silence or lack of resistance, in and of itself, does not demonstrate consent. The definition of
consent does not vary based upon a participant's sex, sexual orientation, gender identity, or gender
expression.”

ST 0 EEE 153 H 110 -

Y &R EEMEEEMHBIUTEZ NEE-DEREINE RG] > A BE A > B3 H65
2016 12 A -

“ ERTEE  EH 65 -

" Chandler Delamater, What "Yes Means Yes" Means for New York School: The Positive Effects of

New York's Efforts to Combat Campus Sexual Assault through Affirmative Consent, 79 Alb. L. Rev.
591, 611 (2016).
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FIEEMET R NI BLFERRAIIERES - GIA B e iR\ LB R B4
BRI o RESN > FE AP e 17BN S A4 5 Ry BRA R HHIRAG - RIAIER
PR B A E R AT A > (B A R R fE S e AR
DHEEZST > BEREE 2D CENEEZERTHERE S - BT
= (ENEAREZ RS T A2 BT RAE ) (B AR EA R RE #E
SRIEEEARAE T - BEIME A LIS E CIR A RRAIRE ) Ky b2 -

HATEAAEIN ~ FERREN ~ BEErEEEIN ~ BRI ~ BEREIN ~ 52
REM ~ FENFINIAE HISA T T EREEALE ) (FRMIUIRZ A
B o MEbEF A AR SN ~ SERSTEN ~ BT M =N
BRI o

P GEIMNE

HLTMNER R R FAERIEIE Z FOCBFRUE R ZININESS 130.00 fREAT 2
55 130.96 &' » HEZTREE AT UREFIMIE S " AR ETTRIE  (Sexual
Misconduct) | ~ " 5&fFMEACIE (Rape) | ~ " RNyEMATAIE (Criminal Sexual
Act) ; ~ "5RAIEEIE (Forcible Touching) ; ~ "ME&EAZJE (Sexual
Abuse) | ~ " fEMEFZESE (Aggravated Sexual Abuse) | ~ " EMETS
JE (Course of Sexual Conduct against a Child) | ~ " #HEMELEESE (Predatory
Sexual Assault) | ~ "5 EfIEMILESE (Predatory Sexual Assault against a
Child) | 4o

FIERIEEEMRIEIRER] LB DL T8 = [FEE (lack of consent) | {E5%E

o FrEl TEEZEE L - & 130.05 RICHIERE SR - FEARE el
LUR " A BATRIEARES) (incapacity to consent) | FfEIEI - AIEHKES 130.00
o545 - T (EM5RMHIS) (physical force) | 20 " DIBREURE R 2 B -
AH B A 2 A e FH8TL A 2 e EAME - SV EE CEGE A g L
RIMESEZE - Fral T A EAFEERES , ZBPAREERG TR A ~ O

162

David De Matteo, Meghann Galloway, Shelby Arnold, Unnati Patel, Drexel University, Sexual
assault on college campuses: A 50-state survey of criminal sexual assault statutes and their relevance
to campus sexual assault, 21 Psychol. Pub. Pol'y & L. 227, 173 (2015).

' McKinney's Penal Law Article 130—Sex Offenses.

" eI BEMEEMEILIEZ N E-DEEINE RG] B BREE R 0 553 H 56
572016 F 12 A -

' McKinney's Penal Law § 130.05 Sex offenses; lack of consent.

' McKinney's Penal Law § 130.00 Sex offenses; definitions of terms.
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B ~ tHREEE A > 17 R NG DU BTSSR A bt -

FiTa O B IR (A B R R B H At e (AR T R 2 AN E Z 18T
198l LD EPER A RERTRE AN FEIREAVER T > BH UMMM A 5
PE (E R A B SRR H BT R el S e EHVERIRRR (R
AEFNERABEMERNTSEEEAHEAREZEP - $HE =15
1T R N AHAT RtRp A R AN it B A F ettt

FLORHIMESCTRIM S » MUERHITT Ry R PR TR - BEATaE | 5 (sexual
intercourse ) | {RUKES 130.00 R ZFHIERANARTE " (g E—Re@EEZER
HAGEATT BAME BRI ) B LR R Es B & 21T
Fs o Al R =840 - 4 MEREIR "B SRDEFE, > THALEERE - H
H N S ie B EEBIRRE T A B A EEAE T ~ B AR 11 sReti A K
13 BRI TR ARy 18 BRIAEZ N > 150 5 F-PAE 25 LU N AHIRER] » B 4hik
REIE 'DERSEIR ) TR BRI LEZA » BRI 15 B2 AR
17 Ry Bd T Ry NS AR AEAR S AR Ry B S RE ~ VBT A RE » T B
RENZIBI M RMEAAT R > 15902 2 SELLE 7 LU NAEIGER © SR ==

"ERBNETE ) > TR ABERETEREEZMARERTR > HZA
TTEFREREZ RANEIR AR AR 17 5% ~ F 21 s TR A B 17 Bz A
R MERAT Bl T B NAE AR ERHIEI T M AR TR > HIERTSE
ERFERAIEZ AN EAFEERET] - Fha 1.5 FLLE 4 FLUNEIGER' -

F=AORFIE IR NI T R AR TR [EE ) fERIUSE - B T REE
FYTEZRIRHY AL INAE 2001 SR T PR B CEREAZE (Sexual Assault Reform
Act) | Z¥rE - il " AETE ) AVRPRER » BriSORERESS 130.05(2)(d)
b > ZIRSORE AR ZAE RIS 130.25 fREURSE 130.40 flRZFRHF > T A EE

~

o O

JF I O I xt

7 McKinney's Penal Law § 130.10 Sex offenses; limitation; defenses.

'* McKinney's Penal Law § 130.00(5).

' McKinney's Penal Law § 130.00(6).

" McKinney's Penal Law § 130.00(7).

" McKinney's Penal Law § 130.10.

" McKinney's Penal Law § 130.00(1).

® McKinney's Penal Law § 70.02. McKinney's Penal Law § 130.35. McKinney's Penal Law § 130.30.
McKinney's Penal Law § 130.25.
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HAE GRS T AUgtERE ) BT PEEE MRS ) AVESEEET - R
HiRFTEEE AR RIS TR~ 38~ ALRT R PE T, L 0 FRRAEE
B2 ST R ZAINFATT REEGEN » #E AN IREBIFRZEREE 2
Ao BEAN > RSO EAREAIA T2 ER - — T EE NS SR
EAER - ELEEE = NAEHE » BT s NS B REGER -
ERZ Z LUK E = N A T T - RemtT R A TE QAR - IR
EF AN FEEHRIIESHAGERIERE - BRI T LA
TS T AR ) R E R T R ARSI -

B aEIMEA IR AR EIFTE T AR EENFERIIEZ M AT EA
[EEREST , » EEIRRTL T REE ) (ERTH > " AEE ) "IREGRfE " aA
2o " NEARERS  WEBE - ENMREIIEEERR - R E LTS

REAE | AR 0 B ERERIAN SR T K PR s T R
ME - BE—RAER T » B4R ER E N T 25— EITT HY
TS HSIUIE (lesser included crime) |+ FRABAALIINERE » IABESUHRER
W SR LAY SRR IR 2L 1 » ST (ERTE » T ERESCEEZE ) il
FRF AN E2E = RafitE S SR A S8 BRIESBETUEERES
HHY > HiWiE S FEERRIFERAL -

MAE TS =4 MER 7, 0 T s | A0 - (EETERT - BR TR
BRAE JIIEE - ZFEAKRREE R T R ARIT R » R = BB Z AH AR
%’EISO °

ZFrEE DEERIUREE ) 2B - BE Y AREIROAE L5 BRSNS
B RN ZEANEEER SR - W Bz EREEENAEIEE - HlER
FIMER 15 = AR TR RNV AIRA A B E FEIBINETR S WS —RETER T
ZER > R R SR o RIS o AR T IR TR 0 TR

" McKinney's Penal Law § 130.05(2)(d).

" William C. Donnino, Defense of Justification: Practice Commentary, in McKinney 's Consolidated
Laws of New York Annotated: Penal Law, Thomson West, 195(2004).

" People v. Goetz, 68 N.Y.2d 96, 506 N.Y.2d 18, 497 N.Y.2d 41 (1986).

" People v. Newton, 8 N.Y.3d 460, 835 N.Y.2d 546, 867 N.Y.2d 397 (2007).

" McKinney's Penal Law § 130.55.

" McKinney's Penal Law § 130.52.

" McKinney's Penal Law § 130.05(2)(c).

' New York Jurisprudence, Second Edition (February 2020 Update), Criminal Law: Substantive
Principles and Offenses.
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B EREIE

HERSTH AR E M IC IR 9A 55 44.010 [FREIZE 44.904 {5 » HEZHT
FRRERE AT DAREAT A& Sy ~ TosMEsc e (Rape) | " AREEANERETT RIE
( Sexual Misconduct with a Minor) ;| ~ " ¥f6iEMEEXETE (Child
Mplestation) | ~ "¥#fF EGRE(ESCIE (Rape of Child) ; ~ "JREEGE
(Indecent liberties) | o FZJNILEMLE BB TR BRI #EE AT H HERAE
BT REVE R IE S B R R EE T R E™ -
LRI SEIM S » FEIAVTT R RSt T B - BERTEE T 4E5C (sexual
intercourse) G REREE 44.010 R HUERGRIE ' XEE—MEEMEZER
s fe AT T Ry BRU (P B EOT ~ FREEESE AT G BGESIEIT RSN ARG i
)\l_”ékﬂiﬁfékz MEESE o DR E e 2 RS B EEES , c a R=
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** People v. Manigault, 150 AD3d 1331, 2017 WL 1713083 (3d Dep't 2017).
* People v. Powell, 128 A.D.3d 1174, (Appellant. May 14, 2015).

™ West's RCWA 9A.44.010(7).

* West's RCWA 9A.44.010(1).
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44.060 fRA FEBEMAE 2R R > Fral T EEIEAT, - B AR A KRR
FZEIEHTT RIS A IE ~ TEREHEAIEAE & - P51 EET - AFET

GRS RO R E M LY E Y SRS SRR R -
" West's RCWA 9A.20.021. West's RCWA 9A.44.040. West's RCWA 9A.44.050. West's RCWA

9A.44.060.
"* State v. Mares, 190 Wash. App. 343 (2015). Respondent, v. Gustavo Duarte Mares, Appellant. No.

32145-2-1I1. (Sept. 24, 2015).
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" 'W.S.A 939.50. W.S.A 939.51. W.S.A 940.225.

9W.S.A 940.225(4).

“W.S.A 939.22(48).

" State v. Schmear, 135 NW2d 842 » 28 Wis.2d 126 (1965).

" State v. Prineas, 809 N.W.2d 68, 338 Wis.2d 362 (App. 2011).

* State v. Lederer, 299 N.W.2d 457, 99 Wis.2d 430 (App. 1980).

 State v. Jama, 877 N.W.2d 650, 367 Wis.2d 748, 2016 WL 731932 (App. 2016).
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" Janet Napolitano, “Only Yes Means Yes”: An Essay on University Policies Regarding Sexual
Violence and Sexual Assault, 33 Yale L. & Pol'y Rev.387, 66 (2015).

¥ C. Ashley Saferight, Clear As Mud: Constitutional Concerns With Clear Affirmative Consent, 67
Clev. St. L. Rev. 431 (2019).

*” Evan Gerstmann, The Constitutional Right to Sexual Autonomy and Affirmative Consent, Address

at 2018 Western Political Science Association Annual Conference 7 (Loyola Marymount Univ., 2018).
" Nicholas J. Little, From No Means No to Only Yes Means Yes: The Rational Results of an
Affirmative Consent Standard in Rape Law, 58 Vand. L. Rev. 1322, 23 (2005).
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SEFEK Osburn v. Hagel

FEREZE T » 2L B T Osburn ¥iffg EE[5HE £ Hagel FEHEE TGN - fRI%ME
BIBRRIERE - AZEEAFE S Osburn 37 E M EBEIFE 44 (DISA) T
ElF > Sy —&R 2B Tim Tarve BS4#ETT T — &Y IBYMESRE - BLFEFGRHIME
2 IMAERCKEF M EERVERE T - (A EEERVER) > KITESCHY
HEBHER? -

$—H =HEEY

Osburn 12 2005 FFALGHE(E: DISA (Y& T » it 2007 £ 2 F #aZ RS IEZS
Ry BT H 2 - Tarver ¥f Osburn HEEIEIAH M1 DISA (RFHZ(E H 1% - g
HHER MR - EEFRRIMEE R o WA AMEIE A= - [FEE IR
TIEMETTFy o A Osburn FoRBHE £ 2007 SR » Tarver BHAaf 5
Osburn > EFTMIHVEES ~ MEEMHIFLSS - MEsTi i SR tHy R - fhEs
RIS S A R R R U S

H—RK » & Osburn JIPLEITRAGHS » Tarver t B AFHA =AM IR AE R
= o BRI T EREERE o 55— o MUEEKE T o B IEERE - (ERE
Osburn FJEK - So—{rFIEWE FADIPL T - EdhiE — AE50F > Tarver &

* V.A.M.S. Model Penal Code - Sex. Assault & Related Offenses § 213.2 TD No 2 (2016).
" State v. Stevens, 53 P.3d 356, 311 Mont. 52 (2002).

* Osburn v. Hagel, 46 F.Supp.3d 1235, M.D. Alabama (2014).

" 1d. at 1-3.
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85, o WM H TEHEL Tarver FURAER > #hDlFID A RE S > S BLEE
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™ 1d, at 10-12.
" 1d, at 12-13.
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1982 F£.22 1992 F B Z MR M - BN AHHERIERFEER
TS A P 20 - R 1985 NS R BRI TIER] - MEREAERMLEA
FEEEPMERFEFESK - ELL 1982 SRy MR IR =IF P THAE
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LR AN HEE NS ERAYEHE ) - 1T E R B ZEANRE 2 58 5%
s B E R E AEIR - AR AP AE 855 R H E RIS R R R

" Id, at 23.
' Kwong-leung Tang, Rape Law Reform in Canada: The Success and Limits of Legislation, 42
International Journal of Offender Therapy and Comparative Criminology 3, 258-270 (1998).
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BEER T3P TR TSR RIEE (no means no) FHLEEENFIIAHETT - i
TEERFRL T T HEMEE ) 208 T EELER (silence means no) | FHY(EER
215

1991 FENNFE R A = AT EAE R HITERY | 3 A B s DLy AAHEEE
By | SRAsHiEHEE (CEFIESRAESE 276 (&%) SERIEEEMEN  [FERS
A ETRZRE SN ST EREMAERENEESE 7% - 55 11 Ry
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1992 FANEANESS 273.1 fREE " [FIE AIBREES @ DU 273.2 fRIR
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g

** Id, at 264.

' Id, at 266-268.

# R.v. Letendre (1991) 5 C.R. (4th) 159 (B.C.S.C.).

** Kwong-leung Tang, supra note 211, at 268.

% Lise Gotell, Rethinking Affirmative Consent in Canadian Sexual Assault Law: Neoliberal Sexual
Subjects and Risky Woman, 41 Akron L. Rev. 865, 867 (2008).

7 Id, at 868.
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5 Id at 869.

* Canada Criminal Code §273.1(1) : " JH<&HBEEECE L FEES) (the voluntary agreement of
the complainant to engage in the sexual activity in question) | -

" Gotell, supra note 216, at 869.

?' Gotell, supra note 216, at 869.

* Canada Criminal Code § 273.1 (2).
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#* R.v. Ewanchuk, 1 S.C.R. 330 (Can.) (1990).
» Id at 17..
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# R.v.J.A, [2011] S.C.R. 440 (Can.).

* Janine Benedet, Marital Rape, Polygamy and Prostitution: Trading Sex Equality for Agency and
Choice?, Rev. Const. Stud.161, 174 (2013).
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* Gotell, supra note 216, at 373.
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“' The Prosecutor v. Jean-Paul Akayesu (1998), Trial Judgment, at 688.

** Wolfgang Schomburg & Ines Peterson, Genuine Consent to Sexual Violence under International
Criminal Law, 101 Am. J. Int'1 L. 121, 246 (2007).
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“* Prosecutor v. Kunarac, Kovac and Vukovic (2001), Trial Judgment, at 438.
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** M.C. v. Bulgaria, ECHR 651, para. 166 (2003).

“* Buropean Convention on Human Rights (ECHR ) Article3: "No one shall be subjected to torture or
to inhuman or degrading treatment or punishment. "; Article 8 1.:"Everyone has the right to respect for
his private and family life, his home and his correspondence"; Article13:"Everyone whose rights and
freedoms as set forth in this Convention are violated shall have an effective remedy before a national
authority notwithstanding that the violation has been committed by persons acting in an official
capacity."

*" M.C. v. Bulgaria, ECHR 651, para. 166 (2003). E= > [EE 41> H 70 ©
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* R.v.J.A., 2 S.C.R. 440 (2011).

* Pappajohn v. The Queen, 2 S.C.R. 120 (1980).
®' R.v. Osolin, 4 S.C.R. 595 (1993).

»* Sansregret v. The Queen, 1 S.C.R. 570 (1985).
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¥ Richard Klein, An Analysis of Thirty-Five Years of Rape Reform: A Frustrating Search for
Fundamental Fairness, 41 Akron L. Rev. 981, 766 (2008).

** MARTHA CHAMALLAS, INTRODUCTION TO FEMINIST LEGAL THEORY 292-293 (2012).
** Kimberlé W. Crenshaw, Close Encounters of Three Kinds: On Teaching Dominance Feminism and
Intersectionality, 46 Tulsa L. Rev. 151 (2013).

' 1d, at 762.

** Martha Chamallas, Consent, Equality, and the Legal Control of Sexual Conduct, 61 S. Cal. L. Rev.

777 835-43 (1988).
* PETER FITZPATRICK, FOUCAULT AND LAW 616 (2010).
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Chamallas, supra note 336, at 433.

** Chamallas, supra note 336, at 433.

* RAYMOND A. BELLIOTTI, GOOD SEX: PERSPECTIVES ON SEXUAL ETHICS, at 86-96
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*' Chamallas, supra note 336, at 433.

** Pineau, supra note 313, at 1-2. E=H > [EEF 410 H 145 -

* [EIRTEE > H 145

92
DOI:10.6814/NCCU202001508



MR FRAVRER] - B B AT B T R AR i AU [E B Y B 5
/ré[ﬁ&—\‘344 °

MR T R IR B RN 2 B8R ERAYSY - A R E A
BRI SEIY R K AR E AR - e BB ~ BIJRESINE —HEEE - (T
N BT A B A B T MBI B FHERER - BBy M T Rl
e —— R M AR T - S DUE A M A IR Ry A AR ey A
BENARF GG AR — SR - BB R RO AT R 2
AEMELIE—ERAEE  RAESHEFDMER THIE » 1082 # 5k
3 ER O WEETAVER T - B FoRETSEA R o
IR — e T =0

F=H KFIHEX (Negotiation Model )

AR EDRAE A BT S S < AT > M ESORAISRE R, -
PRIEFE(a Z FETEEDT 1 T DRSS IR S R 1T BRI > BRIEFRZE LA
A o BRSO RBEE MR A ATEYE B HESE 8 R FE R -

FTal SRR » AR IEeE IR | 3K ER M | K TR 2 PR
BIFMETHAOM = ) - B - T3 iV REFE N BERCITMARR
HTE) (it TR B - e e Bl A M T Aot i AR R A [F]
ik o s CMERFREH CHYMEESR - BB TSR - DU SRR
i o PR TIERS TR BT Ab  BVA T BIMEAmiEi S R I S U
smiEE] ) BEIEZETIET R o RS AEZAT - HHmiEZ A AR DI
BERRERSEARIRM -

BLAE TS BRI TEIY AR - SOHI SR T By (fE
PR NEMT R £ 2R > LERRHAESEATOARE - BCHABRAERES
ERHEEREIE T HREENE > MAGREE - EVEERETR - B L 88
HIFFEAERIG Z ATET TR - IMEREGEE - BERE IR EE A TR
R - (HIEER LR CE&E efEZ - (LIEEEEIEE - 52 0 &K
FUEERSCH ) b e A0 A 2.7 FERIAH 22 B8 Lo T 2R R TR RS

FEEFRNE B AT T g - AE L FEE®RE i

(fth) & (&) , o BI40 > #£ "NoModel ; '~ > "4 (filL) Ffth () , i

* [EETEE 0 H 145

¥ ERTEE  H 145 -

¥ Anderson, supra note 91, at 1410.
T Id. at 1419.

* Id. at 1419.

93
DOI:10.6814/NCCU202001508



HIH SrE S SO HIE M S » 7£ " Yes Model | T > Tt (fif) At
(i) | BUEAIEE Rt A BR B EE S T AU E sy S48 - DREE > i
AR AN AL " MR AT Y, - ERRE EOREAECR] ¢ T At
HEE? 5 » BEHEALNFEDL TS EMI SN NS & Bt sty - m T aH]
TeMzERR 1 RESRAEET Reftulanaik © o (BRI » JIRE AR R I
B EEE - RENFIRAEE - SSHFIR B R R RE - B3R
N B R T s Y s DA R T SR RIS BT Ry e

(A NEEETIET Rl - SRR AR (IR ZOR R A R 5 — AHYRK
SMIFIRAVERE - B REE CRREIBF M AEIE - [ EHEE O
S PTARE TP EGECE TSR SUR - BRSO EE 1 N BUREHY BLE -
BEEORACA - BRSO - B EERG - RE TSRt AR AR
B ARHAAIRER © NIt - 3SR —EERE - B R AN Z R SRR
A EMEEFREE B - MM e e A SR Y o SRR
Aoy HERT - A EEEEMER - AEEEEAUT o A ERED AT BRI A R HITESCH A
BAYFRLT>0

EE & AR E AFHEET AR E B SRS H AN R -
HARHEM P A EE e - BT PUETRER - RIS T - SR
B - RETRVRERESHIFEEL - B2 L9 - 3 B UK
AR DGR > IZ IR Z A gl - 3G LEUERIF TS A S
BIRYSEH? o

SAMAA TR A S R RS AR RS BT - CIERE RN -
B > ek A T 2 E RIS EERE - M MR BEE TR Z
& - BHEAHS ] UG E TR E 2 Bt P ER V) aTamav T A SRR mram
HeAkHy T IRERERE TS, .

BEAh - BTG R iR BIRR IR - ek G iEE i m e L - WHL
R BT SO LAVERIERURL - AMTRTLAT BREE & OB £ - il - 415w
{8 N BRI BL L T IR T By > MR Hrh— (208 T R R T LB AES
EEY T BB RN R R - T VRIIENE LR - fhi o 3K

* Id. at 1420,

' Id. at 1424,

P Id. at 1424, 0 AfFHR/DER ¢ T agree to have vaginal sex with you. Let us now proceed. ; HY
M2 HEER © T Kissing you is making me so hot. I want you to be inside me. Do you want that,
too? | ©

* Id. at 1425,

' Id. at 1425,

94
DOI:10.6814/NCCU202001508



BRI A T S E AN E SIS Sy - BIOBEEENE SN - (HEEE SRR ET
MAT ARG 21874 -

F=IH EARMEZEE

LA E BRI MRS - SR - A E R 2 R R
B AEFHGIRMEA SR - MRS R SR A
SLZ PRI SRS ~ RGBSR BT R Al B A58
NETHALS) s AR SE B RS R TV T T A2 - FEZIRED
RN S NG R R ER T R BRI E RAFAVIE B gAY b2
Mgy B - BN EE AR S 6 - RS AN E RS ChTRTY
MAT REAEETTR - ERESMAREFITRE T AEREZIT RICIRG
HEHE T T RZEH - TERRL ) BIHSKEIRIE Rt —a AT SRR
HYRRUEA B S0

LR Z AR - R E R ECReE 1 B M - TRRIA B RIE R 8
FEH T TREER  "HEEANNEE - FEZASHEE - $EEE AT
e Ry £ &7y - BHOLEE - B~ B EAHE > TRIVERARERE - TR
HEBHAFRBRET  ZEBETEXEGER etk  mEEHESH
BT - 97HA E Rt RE » By SRR A AR R E R AR 2% 54
Rk o 2 B e B2 ey T MUIRTEIBCR (SOPP) | <PAI > HAESERE
VEFRIIRIVESEE - [EINp 2SRy ~ HFRRMEST RBIECUE - FESFRTAT4RES
> WeFE AN BAREERE TSR HRIE ~ BN g - KBS K > B
JEABR ~ FHEERL ~ SR~ DUBRECR BB A v DL R R A R E
357

PR A LAl AR B E R 2 HIETRAE - g MRS R ¥
REEHRERIANE » AERREERE - G BMNE G R AR~ B -
HEFAH CRYT ~ fEERY) ~ SlEESBEFE1T R > EAESEI Mt LA 5035 J5
FHETMAT BB R E B S (F AR B R O R Bt ERAEE
HAMERR 2 T AR - PR T R A1 AR R B B SE ST R - REE{F
FRRGUED » HEESES R o NmiT A AHSEsEE o a
B SRR T R AN BTSSR E R . ARVAR RIS T /AR AL

*Id. at 1426-1427.

** Schulhofer, supra note 131, at 87.

* Schulhofer, supra note 131, at 88.

*" The Antioch College Sexual Offences Prevention Policy 1 (June 8, 1996) - £34guk :
https://antiochcollege.edu/campus-life/sexual-offense-prevention-policy-title-ix/ » F{2RIEH : 2020

FSHI0H -

95
DOI:10.6814/NCCU202001508



CEERY ) SRR RDUR > L > N R R R R BT S A R
WEANT R LERE "% (negligent) | - AIFEEBIAYSHZAMGE - K
IRA] DA ET > SR HIEEE LR EEIUIREE Ad IR - B A
e TR B o P R R A E AT DADUSEERMERE (F o Diet - (HEBSRERE AN

FEER (reckless) | B > AERERR o M7HS5R SRR HITE R AT ELE R A 2
HETTT R ARG GH > RERZRERT /A ZE EE RS IrE
RBESHE NEA AR -

SRVOIR /&S

MAT Ry TEE ) ER BN AERE ) Bt T  EREE
PHATEREE > EEIE S ALEBIRAT B Z FEER - A dmvERs - FlmBk
FYEEE UK P T REEE AL R IR BN P T > R RN RN B &2 A
R — St st - fme A A TR A E ST - g AR
RPN SERRAVEREE T - AR T BEERR ) iR TR AIERHEE S TIH
AR AR o EEPR LR TEE ) ARIEEAS BARE -

MmATEFEEA " HRIEAESEE ) AR - TR ABHE N ER
AIERHIA [EIR - 517 Ry NBEDAE EEERAITE U - BRS F R 2 A R Y 2 -
R Ry2 % FEREH_LE AR BRI T > [RA BRI PALL Tk ) FEER
R R ReDibt > (B T ROR ) SRR - AR Rkt -

SEUUE BHEATIAE ZHEA

F—IH HRHEA A

o B ool & TEAD IR ORGE AR I - ERL R o BT e LU BRI E Ryt -
ELIREN BAE - TRERZE AN GUE RS T R G ZEEERA
B - SRR e REROIEES - FREAERENEG - DEETUETR
TE LIRS HIREE -

AEEAESRAFIIE 7y - AEVEUREEIRER IR B (BlanEid) - fEE
NERENE Y - AHAZCREERIET - AREEEEIINRI - Bl i Ese s
EAENERRIE BRI REM: - #0E AR 2 AR AR DIHER BN {RIRAES

** Anderson, supra note 91, at 1426.

¥ RlzagE > sefIMA IR AR E B BeET-DIHNESE 221 (65 1 TE AL - BER R E A
BEAEREL 2 AR > H 640 2018 12 H -

B IR 1S 0 H 214 ¢

96
DOI:10.6814/NCCU202001508



FRITYERS - AEBIERHUSHRAVARRE - (RN IAETT Ry N AR T BRI
W E B G B0

B E 2R - sadlE e n fem 2 YRR S R B Ry s g
e fragim fmik B £ > HEENREGZ AR 2SR EEM: - 58
HITHA R AR RS BB MRS 2 PSR G m R £ - 388 T HIE ) /Y
MREWEEG R T IREEHCHVEBRESAE - NERAERAIE > B4
ElERETT R AR - EE AR -

et EFEEV R EUE bar e K - WA s R i bR SR -
HER R LIRE B ARIRBR R R SRS > DR - 2B E
REHGIRG - TS AR BT RA AN GEZER - BRI AT
BEEHERT - P E Ol B AR T (T - FrIE IR EA
7R

SR BHEIEEHIBEE HEF]

BN EE L M E AT AR ~ &K ~ BREA PEEBAS EFE -
G9E—ITHIR IR EAE M S EORA AT RE A H B HEE © DARARES LB A(E2k
TRt g BHEE - SO &gy Sav s & e RV S - (et - B
R PEFEREIE IERHIEA DI ERERS T 55352 4 MR R Ea R - &
IR UCSYNCIE- DB UNGEIE 0% S ERIE - 3= IR AN k- YN Eibs 67 Ea 6
A > (HELREIEIIEEA R E R - T2 PSR 5RHP -

EEfE N EIERAE M NE EAUEEL - AlgEdsia " 558E R RE
HEMASRIECHRZUE - BRI E AR S8 R E R
AAE ) FEON M TIER GBS AR Fam - AR EOTA RS
&k R T LIFE AR R R EREEE -

A TE R I AR 5 R B PRA I P AR i B A A o2 Bl A\
TEEE NAVIERET R SEAMERI AV EE RS R e SR R AN AR
DURAESEERE AP EE T - B ERTA SRR SRS RIS
AUEERT o BRI T2 MacKinnon 305G A EFTATEJIHUAL AN B ER
AEREMERES - EURE " 2P REEZE ) ZEE > DL TR
FEILAERERE  MHEMEERRE ) - BEZNME IR A R R B A = 2

o FEE EEE6 H 414
AT [FEEESS 0 H 68
O TR [EEE 3] EH 76
O RRAEAN o [EIEE 15 0 H 222-224 5 [EEE3L 0 H 6
AT FEEESS  H 7T

97
DOI:10.6814/NCCU202001508



B - (I ERAIBLR AR T 2P (T RRE TR, — (B R T
Tt SR T TR

F=H HENKEREZAEH

BRI BRI AVHESY - B R B RMILIUER Ry 0 s
JUSERF - MVREE T ECHERVERCGGLE R SRR ) FE - IERESUE
Ba N HERIREIAIA S » (BB RSN S9N SCREZ S - EEETTHR
BEARERA » EEINEERETT » Hit—iE s 208 T I Rtk

(involuntary paralysis) | & " 58 A15 (freezing) | BB MESAVA T K0x
B E - BRI RIS E Z R IEE i -

MAEEFARERS T ARMGIEEE 28 K&F G HBUAD IFER
BHET 2 - 2R LN B EERERE - GEOE AR N R IR
B TNECE W E LM IEE - DURAT R N E N E T RS S~ A
TE T HIMERIG5 R A

EE41 Commonwealth v. Berkowitz}”? —ZE 1 » (B E2EFH —FHOEE ™

"R WETEST THRT R ERAERRIEEEZEAN - HYEE
SNBSS ERROE - I A REIER 2 EE - BHER T RE T A EEER
FBRIFVEDE - SR Cs B BRI E el LIENEHESRATTRAMT » 2FAFEE —F
" HEMIERESAEITEEGT - 27 B2FEABHRMH T~ R
W% - SOERZ T Y 0 S CAERGRTIME -

PERISAL AR ERES: > (EIREASHIHE AT R BN E SRR -
sEres EEER ) (VEAEERN L AETEESCRES BRI EAE - SRR
RSN IENE - FEBHEE L - EE - BRI SRR R R
BEFETEORIINARERE? -

AR [FEE 88 0 H 7879

g EE S [FE2320 H 102 ¢

** Commonwealth v. Berkowitz, 537 Pa. 143, 641 A.2d 1161 (1994).

Vg HE S [FE2320 H 102 ¢

T EFIEE  HIF AR —SAREL - FHFTERENESESRMNIL - EREESES
FEER > WEERIFTIAHE  FE#EABM  BRGALNEL (TR A) TEHHEM/ - 175
NGEM T — B - SR AR T ZB1T R ARG EM EE E R FEER » DS
sEF AN RS A > BE T E AL LIRS - BT A NEREFERM > I T RIRIMR
i o

7' Commonwealth v. Berkowitz, 537 Pa. 143, 641 A.2d 1161 (1994).

EEEFT > BSEEAREMNIEA C M E BN A RS E AR AR AT EME - 2
B EATTET > 5 80 HA > H 19702010412 H -

98

I

DOI:10.6814/NCCU202001508



MAEEIRE T - fEAR " ERENER ) R EIEEBHEEZENA:
LRV EREE M AR iR ~ EREEER B2 AR R H SR —
FEEE - HE AN TR E ) B EE A B VR AR R -

FRE BEREAEEERE L EE

B T RSEESE ) &MY R E A TRV > 285
EECIPIRERZ 28 ARMIUIRS RE=iU5E - SLEEHE G GEMR
S O H ISR - BUMERAIVERSREE - KA - AEE
TR EFAIZ R Z#ETiwm L - NS E RS B DS -
DURCESR SR R A I N - Rl " BRREDE ) 1A Emen _EAY

AR -

F—H BREAEERERIRE

F—K BFREZNEKEE

PR RERA ENERMS L — > HIEERETHAZA )T > B{5
H o AietEsiE 25 - MERE IR B ma MRS R A R B
o

BRI BB B ek e ] - FRIBIERRS S B P el 2 S A AR [E e - 3
FERITHETRAES 161 R 1 HZIDEH bR © " AEEREREEA
SRR TEEST. . EEENHE UIREE - BERRLEE
Kk BB - o WA - EsnEbE 91 556 4 TUN S G 3 N AL
161 fifEttiaiill © T R EEEESEHEERA] > MEEENHE UIREE © EX
HHEEGAE - NETRAABIERE AT —RE—HRE TREEiE
WIREE » ERBEEL > WHEHEHZ xR, » WETREERTHEZN
o PRIES TIRUER . JIPABEE L (2IRAEABEAEETE a2
Rz IEHE MR TSR E R R R > BHEE - (ILIEER R G
AR R HERE - WREERDZEE - CREEGA A5 - HP
ARV RECRH. 0 o ) S WE TIEHHEEHZ A, FPAERIRARE -
(AR THEES . WELTREREE ZFE - ) Al Ity s S iE sy
A (EED BEEMEY] HEE () BEEEERREEHEwT -

T EE s [EFE 232 H98 e
BRI AAPT - L B E A EC - H BIEEEE - 548 H 83-
852007 44 H -

99
DOI:10.6814/NCCU202001508



AERBEREG L T AREEE R AR AERSER O i, 2
am > MR EEETFEARE 2 TR 2 [R I R A B Ry F e e R I S e 2 S IRARE
EARBE G s 2 A IRHA O - BIERIGEmRIEZ A - B fFeEH
B 2R R A E R AL S SRS T e s B A R > Kb
BEOTAEE S N\ Rl e A s B E BRe I P E Z LIRS (T
& WAREEFEMANMEIRNL @ eE B uiet O 2 RS UIRmEe A e M S
STRAEILZEAER - ERNVEREATRADE SRR RS2 LA
BEb S EE - WRESE N R A 2R -

FHSWERNE > B E v E F AN S EHAENERRERRER
TRZEME - NEESEEERA] > HevE AR OIS - EEhmE e
Wt BREREAT R - Bl E AT R BRSHEGHEIRESE - mEEER
Tt L - B IRHIR - IR BT ARG R (E 2 #lE - RSB
TEEREFZEBEE - RN CIUSEARE - MFREHAE RS E A
71 SIMSAT ReAREHE AR > MBI DISRCA RIS USRI 3
PFRIR > BB S e E I A F RS RIL - FRECIRHAEE 258 -
RePURHS LI - B EAREBRG R - MEERETSHR > WEGERA
PHANEE ~ FHAIE EER eI T EH - NAZFEHE RS AN - HeER
FBHARIRAG - ELE TR S Rse I B S les B IS ER
SESEEE - e e AR I R R ER R LU B - U &R
%%,65376 °

ERRHSBBRIAREEREA T ERENFESE > BEZ RGNS
AR AFRER TR e PSR R FRIVHE SR 2 B - ERETIRE
sodh B e EiREIARE R AR B AR E B HAFZE0E » 8UsHE £
RAFHEEMEE 2 —J7 > s TR EE ) o B pE TR
R - BERIMNE - R EHAEREGZIAEERH A RNEERESEE
BEAEHE BTN R - HIFEEEE () BEET - EER
et ER > WS TR HIH AR A H A e SRR S T R,
WIIE 51 S o fie sk - INE AR R RIERE et s DUt e B Al RE 2 56
15> LEEEH TR FE AL > SRIE TR > BEE AT
RZBL 5 S R B R A L & Z VIR SIS U TR
LIShZ pafr ~ B EBRARYE - M G BEIEHME AP RISE S EH A5
SHSE - RHEESHZIRSE R EZ S > NERTHERE 52

TSR THEESEE FM 0 B 421-424 0 2019 4E 9 AR -
T SKEE 0 [EIEE 374 0 EH 79-81 o

100
DOI:10.6814/NCCU202001508



AR ETHIBRE S A2 AN RHE 2B ESAN > BRREZ AN
ZHE > FrRERRE T R &5 o R TR 2 JE - IRIATREEE
(E8) SEaE -

HEIHFEREE T ALFRIHETASS 161 5k ~ 55 163 RIFOURILZESR SN - 3
re e (G M ARABEHEAE > (HEA EA MYIZFAL > BIERAFEEEE - ER
SBHERME  HRNEBERZEEARINGE > EREGHE ) TREREE
FARBEET  DREGFEEREEET - EEHNERERZENE
UIRMEZEN: ~ mERTFELBERREEE  NEREERREE - ~5
HEECIEZFES - IE o ILERER - BRI EBEEER - DIAEE
M~ AEMRER  THEREAN - AENEE  BEEEBESE fEE
sRAMHANEE « AR SR RS UR - R AA e - BT
Ja A RRZ H AN LS Z 56 - WS BB REYE - RIG I REBURE R
M R ERRE R -

B BREGZRE

FERESZFTE > MERZPTE ) N EREIH NS - BRRE R 0 > TR
TE T INANE RS > 2 lc s —iE > AEEELUR R SRR R 2 TR - N2
FEB B AR EZHIR » 18T - EFEAEAERBEEEZ 00 > #EEC
TREfEA B2 (B HAL -

WAL - BT L DHeRERT - FEREFZEY - JURINER
F~ mERTFELBE SRS EE - MBS ERAHAEE - [HAIEE
FHEEREF AL E ZVREHAREET - 200 n BRSNS
HEARE - BN G TR B - AR EREMER T RS
e e (LAEHE—TT

MRS REVE RS RIS BOM MRS - BRI THART BE R B
i > QSRR TERERR ) BANARRE AR E R > A ERRETT
Ry NVESAT Ry RO MERCE B 2 8RR > TR T ALl T HUS R 5 Rolh 2 - 152
RESEERHASES - AlgsE B ERAMNEGAZE ZEH - %55
HRFEERERSEENEN S 7 MEREEREEEHEAT - waEE T
SHLEH T RIREWER N FE > W iea% > BUEWT /AT
fe HORFoR R E RN - 7RI SHE RSO EmE S 2 %55 - =
Z o e E S - R B EF RIS ANLAAEBEREZFEE

TOSEEE - [EIEE 374 0 H 76-79 -
T EACEE o [ElEE 374 0 H 84-85 ¢

101
DOI:10.6814/NCCU202001508



DI RS AR - e B ERABINEA A% E ZSH > ESHERS
TR E R 2 25 - SCE MU TR R IR EEARLE - (URRERE AERZ
BEERME L - WA RS R YT -

ELAERRE T EREEHER T B ES R AR E > AR
Bl o S AEFE A e g AR E O AT o (ERITREET
Sera E BN PR AT R > FRIEEARTRCE B - AR T A2
MATBERE. - HIt > #EABESHE CUABEAZMTE > HIREH
ST B ASSRIE B CAA RS - fEimzF AR O S
WEAG > WEANEFNSTREHRTE - BERCREREZT A
JE e bRIE E AR H RO FEE - SREHAREFEE ZAT > &
S EEN R R T Ry AR AT R Z T BRI dITE AT - Al
BER M AR ECR B EERF - AT R ARZAMBHERET - s8I
HEE CHUSER < AbiFEr R ET M AS b > FrE iR mEr T
HEEMHY - SRS T RARTILZ EMIEIE - ERIZERIT A Z A AHEE
B AR E EA LR - AR ERRER S A T BRI R
T8/ - MRS S A I RS E R MERE E S L - BHATRERHIE 5
AERWEAN > TERBRT A ARG FRESEGHT R o (HERZERIIE
REFHERE LS -

SBTIR EIRREFEA

TRk [l B A A R PR sp B A T IR e R, - JRRIEE
SRINERR ST SR 20 Nt H A S F B RS S A R B Rt o -

F—K EIRRERAZ A

BraBIRERTETT 1948 412 H 10 HiEBHFAMES » Hf - ZEEE
VLfRE8 135 0 T LRSS - ERCEGERE ERrRi—UIpRaErT A B
HFIMHCEEE A IRAAT > AREROURIESE - | BE/58RY TSR E RN ) 25
% e FEIBEFS A= ABEAE Inre Winship ZEPHRRERS M - T HESEHEESRAT Y
iR SO AN N e R B WHRE AT A USRI L M R BRI S 2 '
K PORIEEEREA T Ay AR B

VSR [FEE 153 0 E 109 -

WOAMERY o [FEE 88 0 H 100 -

SAMERY > [FEE 88 0 H 109-110

B ORRERRE 0 [FIEE 375 0 H 165-166 ¢

* In re Winship, 397 U.S. 358, 363(1970). #h{£7% > FIFERE & (Tam — DAEBIE RBE S > FOTK
E R R ARG ATRE AR S 0 H 49 0 2004 £ 6 H -

102
DOI:10.6814/NCCU202001508



HEIISETTEATESS 154 (RAUE | gt RECEFIREINA SR E Al - HEEH
REJR - URBEERGEIRRNEL > SR AMEEEILIREE - 5 161 fRE
VIERRGE © "R Enite IR E - EREGERE - s
% HIEFRG A TR - EEERS T HRIUREE Z5E - ESE
18 0 AURRESIRMRETE 25818 - BGEB A ELIEEH - B RE ISR 2 75
% DUREHIERE - )OUI RSB EATER L5 - Menlh B RS sERESE - K
Foafan B 258600 - AN EE — R NS EE G 2 BB SHE R EE 2R
& - iR A IR EE - (MHEEH MR IR T s S ey - Ash
IEHEE ZJRA] > B RS IEIR A > N S IR R E TR R AL
ARERKIL » PRIFAMEERE R e DRI U TR E M S B 2 585D - A REE
RAIRZEE » HISTREAEEMR S HBE - SR " AEECIRR

A, REERHE 2 EE RS RS AT B
EHATEH - MR TR A R ARSI ER - RATIE
TR TR RIS S AP - SRR RS AR MATTE
A1 BB — R 5 TR AR » RSB A S5 ) 2 R
M5 -

e SRR R A B 5 2R R -PAE P BN e B VAR - ZAUTR SR
HIE - w0 E R - EELIRU IR PR 2 - fpE T
FE R RSN FERVRE R EAEE - BEEE - FEMNREESR - IE K
CRERRE (TR RN ~ FPRCCABRE M RERE A S LB R ER
FIRREES: | o i AL - S ARRIERRER M A - TOER AR 2
HEAESTUMNEGERGFAEZBGER - 55—l - fameis UE 244
# ~ AR - AR LEREEAAFE - NGB RS R (T2 28 -
TR B SEm A e SRR T A R R (A R R B R 2 B I (% -

HEIEHEEFA ) A E KRR EAEILSER L R B L BREE
£ EEERAPEAZ AR o eSO E A L R B H
E0HC > SR A LRI B 2 BB R EN T TR B EAE - HifRAEA
AENE 2RSS H R R A -

BT REE AR E R ZEE

Fred TRIRHEEIRA ) RHAE TR o AR S5 Bk
ZHAMREE SR - MR BB S LI RSB B R (R E R AR

' EIAEE  H T3
W ORSELE > FIEE 375 0 H 166-167 -
OB > [ElEE 383 0 H 92-97 ¢

103
DOI:10.6814/NCCU202001508



TR BB < MRS RE Y LS - AR R AR I M S HBRE - SURImIRHE
TEFR ARSI S R A MIVHEE - HIHIRTE - JREHE T ZR8 R AR ST
REEVRLIE - AR RERSHHEE A BE DITE A VEE IRsE I Bz 5% - 1
AEEE - TR e SR IRAY ELREHEE  JABE AR A S TR -

MESRTT B AR EEAEBVEF BT EERL - RAEEHER
AR ARER > WA KRR A AR REERIEOK - SO IR ERY
Hizs > HATRIFTAL - S8 A IRV ERE R (M ERE E S I - W EiRE
Tt SR AL frfEE>®® -

£33 Benedet 53y ' HEIRHEE A0 T HEEEE ) ECRE B HHEE
se A SRR - AR DA ES R MAESE - BIRRRARY T IIRHEE , o T T HEEE
B EERA LR - Frbl TEEEE ) & T IEE SRR - FRIEEIRA
TS T HEEIREAEN > FRIERSIREREN - BREEARAEFAL
& BEFP EoGE RS E M 1 28 - A G BRI AR - 1M
ALy IR RO PRI -

Lt (AN

BRI WSR2 BAFTLAR  (EFEREL T 15
R E RS YRR KA G Ry oR i T e R R B U = - WA
AR ERTE - TRV AR R - HEERRE - DURAERIT A58 SIS
PRHLIRRERAE T EIREZEAILY - (£ TS ZE A ) A LEEDE
Ae A TR IERAVERTETT - MstiEIEE e FANN S - JRNEZATER - 15E
PR BRI R - MR -

ELVEZE T RSERE ) I TSR KR FEE - AR R R
A% > IR I Z# e > EAARIEEAIRNE - )5 T —E AT &

FNEN N
REFEHE SUENZIRENR RRE T » s8R AMAENE T e e ) -
2 MR BN 2T R (RIPERIET 2/ D2 25 8 - 23R T R[]

B R REERER L AR SR > HEEE A SREH)
MM T RIEAEAE > MESRR - BENZERE AT &5 E - #)

VOMFE ~ BEFF O INEAME A TEEE R E5EEMESE ¢ Janine Benedet HIRE(
ShiE LT IR BRACE - I bIeRE - 55 105 > E 81> 2016 4F -

* [ElFTEE  H 8l e

¥ [EFTE - E 81-82 ¢

104
DOI:10.6814/NCCU202001508



i > BN HIERSE M 2 B EREAIEEEE] - SREUEHRE R B R RE A B
HEARBIREY "M BRI -

S AR A TP R BRI = > ZE g RARFEATE
& BEEENEFAIR > BB R SUE REEEIN T (S AR AR
ZMHEL - BB BN S LSRR AR RIE - MshtaAREREE A EE
RS NG ESUEEEE ~ EEPHIIERE - TRAL > (RATHCA BEZR
ro e (B TR HEE IR A P > TR T B AR DR Fr e
FE BRI ESER T BREEAE ) AR R B R AR
*%2%391 °

HRAEARER » AL LLUR A AT b AR IERZ BRI E B E R
iR 0 e T R N R HEE RLAVERL - R I E R E A B AR
O ESMEE EAERVERE A - EEE - tESERTEEIAR AR - 58t
ZERNE - DRNEARIER & R R - e EHEE & I0ARL " Bl
EEEE ) EAEEN LR tReEME B Y - B 2R e
AR -

P ESW o EEE 410 H 122-123 ¢
I, 4l H 122 R FRSS - H 72

105
DOI:10.6814/NCCU202001508



RHE BREABRAREEEEA T REZ BT

F—f1 BEREEEAZS [ AEmR:

MR FERAMEARBR I 2 Fik - R AR 1648 Fim
R T e SR R R — 2 B ERERYORIE A Ryl > HoR s 15 (2858
NEERINEEZ — - AEEREGRHIMEC T E RS Z -

CEEAN B A BRI A GEL R 2 — VNP B R A LIRS B
RESCE RMERE - it - CEDAW ZEEE 1979 FHlET 2R ARBIERFNA
HYERA - Ky CEDAW ZEFHI— B RATeH - S 1989 FHYEE 12 55—
FRE AR T S AR 2 2 MR AN EIRY ORI EEIE] - LUK 1992 FFAVES 19 59— E
Rt M E R R A M RIAYIESE ~ 2010 FE55 28 SE—fEMER REHIE 19
SRR AV E B RSE RAYE - AR RE o BraE 1 1993 4
A MR M E S (Declaration on the Elimination of Violence Against
Women) | - & imiE A/ ORISR EMERISR TRV RRELALT » BE R
ZE S R B ERFUSERY | 2R 504 (The Rome Statute of the International
Criminal Court) *** | o A —EHHSCEE (HEEFAVEEARELLY - FI70 2014
Ay R R ETH R ERY T DTS Ui R B o 2 T BN i e

( Council of Europe Convention on preventing and combating violence against
women and domestic violence ) | - 1995 ARG " thaEWEGE ~ BEET MR
N4 (Inter-American Convention on the Prevention, Punishment and
Eradication of Violence against Women - f§f# IA-VAW ) | Z39 o 15 EL/\ 4B R
RHIANA » §F% 00 ERPTEES DU R EIRERT - MEKBEEE B R
5510 f5R56 6 THAVFE - BHET T BZRIIIRERT - BIRIRERBEI NEF L g
HIRTE » NRENE M EERE AR - B E B EATAA M R ERIEE K HZO
TR B2 W R -

B FELS 1999 FERIREIEYIEMER 1R > MBS MmATCE @ HIM At
R - I 2S5 HEME AP Ratan - sE P ETIE G {5 e B e sl e <e /Y

P HAMMR R B O A R SR R R o DU S REAE ~ ETEE  HEA
EHUTER BN - AR EE -

P 5 AEEIYENS ¢ http://www.un.org/womenwatch/daw/vaw/v-work-ga.htm > F¢{£RIE H © 2020
FHIOH -

2002 FEMEEBENLIERET 2400 H P E RN M - s E M ~ miafsge
s A&E B HA R AR E Y R I R E R A TERTIESE -

¥ BRAAA 0 [FEE 31 0 H 69-70

106
DOI:10.6814/NCCU202001508



B RTE - CEDAW Z B &AL e e S Pl AV It g i A B s
LB HETAE ¢ Karn Tayag Vertido v. Philippines®”® ~ V.P.P. v. Bulgaria**’[}
5z R.P.B. v. The Philippines®*® - BN AFE AT & &8FE MC v. Bulgaria® 2 2552
R REIME S AR R - B ERIENEERE (ICTR) HY Prosecutor v.
Akayesu*—ZE D)k FiT g Hirhi K EIFE I EE ARERY Prosecutor v. Anto

Furundzija*'! - Prosecutor v. Kunarac, Kovac and Vukovic*ZZEZE[ AL - thELSy
R BN TRHIME A A E R « MAREE B THAE M E F5EE
FRaE A et am - SUEMRE BB E AL - BN B AHER fm 208 FE R
2017 FHRH—EEREE ZIRA » PR E AR NE > BRAASGR LU TR (E]
BEATDEZ BEHINE AR B AT Zamal Bl - DIPRETIRBIN A 2 & 3 R
fiR[E] A o

HIGERTE > BMmEEHEIRESTERE 0 55t 0 FRIFGEMET KA RS
FIPEAS - X8 T REDG A RS T EIEFLRIIESE » T AR T
Ry 8 T WAFRESBIERR |, o TR AT Z AT S HEUSEE
N BHHE DL st TEh R S BT RV ERE - 1 SR UEREGEAEE. - AT
Ry NEIYETT R MR = » TERMREEEE T @ sE S @ FA SR E H
BEEHE > T RER > FERT A T EHEZEIE Y - —(EZEM A
HIANFEE LIS B X il S - DIAAERR g ~ BB R LS -

HR » HRSReERE A - LiafEE0E R ERET - AMTEEE T3
) WasiE ST ERGRENES - H "#HHEANMT ) CRERI T REERE
EHIEEE RAVAERAOESIIE » thNESE TIFEEER . - T SO, 1Y
TREE » MET Ry 2E T #8705 | #EIEARESAE - (E—T7 T, ~ TIRAKR
i, B AEEE ) ANRERE TR EEERIET - FimEEEEAE
RIELEA Rz R BB S EN o Rt il E AARE iR AL
HIRTRE - IR E SO ANHAEER S » ZRESER - DUKEERGE I
RHENERBHALE - MEENEE » SREFESREEES —E g S E
EEIER - HIDEN EZE HIVENSE R GE RN OEBEEL » YRS
st g ST EE T R EIREEN -

" CEDAW/C/46/D/18/2008.

T CEDAW/C/53/D/31/2011,

* CEDAW/C/57/D/34/2011.

* Eur. Ct. HR., 39272/98 (2003).

™ Case no. ICTR-94-4-T, Judgment 2 September 1998.

“' Case no. IT-95-17/1-T, judgment of 10 December 1998.

" Case no. IT-96-23-T & IT-96-23/a-T, Judgment 22 February 2001.
BRI > FRE3L H T2 0

107
DOI:10.6814/NCCU202001508



F= FEMEREREMERERE RS - AR TEEH ) o Bk TR
[FE ) HRe Ry ERFEER AT SRR - RS ERERA > —(E
TERERRERAL » ZRER » R i A S U M R SRt g
S ERERAEEA S - B EREIDAA TR A DIt g T 1, #Y
A% JREILIRESR ~ IR ~ SEIREGR M o REH R E R LAY
PEREIE - Bt E AL - Sy AL, o ] DU ERR MR R
BAHERNSGRIEEEFNVEAE - e P FEEAv(e IR - st
amiEoK ~ FE R «% BERTT > BatdE@RHy OB N E SRS - AT T
GREE R EE -

WL =TH R - TSGR LURARSEIIRE A - e 2 R soE LU
HMe 2 L2 AE S NEREr R R A - B0 T BmEEE 7’
HERA B 2 e

B AR

FHIET H 8y R 2 FHISEARELNIILIA ? FeLE B IR Al Fr Py TR L H E’]Z%
ARG - —(EAEK HAYZ SR e - sREHRS E2E E 0 -
FAERE EAUSILERIVIEE T - IR HERE & E?Hﬂ%ﬁﬁ’ﬂﬁﬁ%ﬁ“
Zit G HEY iR IEE(EFEAREAMENIT R > JRRIHEE AR EA M
H o —HHETEAREAE  SHHTAERTERRGEEAEENZ AmeE
B o LA S BB AR Sy Fram ™ o

FAHEE RS AR ER ) St HERTESE A LB #EL
%2 VEAINAE, o EmAEATURREEEREVN T "R, EE
B JRENHR AR ~ BSMR N EARVELS - FTP 2R - BRI T IEFRAYTNE
Bl 2% > DIRMAESS ~ HEVAYEHEE - sl SR b R i TE MR [E] 2%
g o R ERAVEIN 3% > HEENEA SR AR R EBS HE T > 4
(AR AA BT AR TR 38R [RIRpA M ETRIET B ARERY S 220

52 MEEARRHGEIIH A S > BB REGHZ R/ NEEN > 87
DUBH AR SO R HIETEOE BAE - iSRG A T B R R ETT e B
JUTRRG - JEFREUETRRIA IR - DU ERRHIEE - FihlE s oA (]

O FEE s JFELERI > H 37-38 0 2017 £ 9 ABET=HK -

O HRE  TEZBHIERE  H HEEEE 5240 H 500 1997 £ 5 H 5 #8E - @mFE
SR AERR -~ RS R HEER > 2014 =8 g EeEg T AEITEETE | 2014&3)% 22
H o

108
DOI:10.6814/NCCU202001508



ARERY ~ SRR S E IEA Z BR T PRIV (E N 22y iEid - B AR
PR P o B 8 i M S e o A SR TR 5 2 SR -

SR ASRIEE A 7 R =g - SF—PEERILAEE » YAE AR
HHALIERTATT R B S R BT - BB SR T > —fimsE > ©
FIEIURAREMSEILERIRE - 55— HEHERER - TRENEANFAETT e
FAUTRIT Rt > PR P REEE R FED B AL AU TR T RHURER > AL IR IR
T B mIDMAE A RFIEREAR RN - s DA RE
S HANA TR o7 T B A AR & - RIRZ ISR A A R i 2 © 5
PEE M2 - BaAE TR E B HEry s - FIaH a2 AE ey
HEMIHAE AR - AR PRI et e - JElEANEE >
KAE(EZE ERA st 8 BE 2R & > MiE— 1T RFHI AR ENE R R
MeEESSR o 55 =PRI p ERESAVSRITTE N - BEit2FI0IRbkEE
FPUFREE - HEEHSE DAL B EAE R R E R EAE
B UG A SEA R SREUR AR LY HIET B E Ef ~ SEH > B
PRECE AT ZEM SR E® ~ BRI ~ G > Ty EEREA R E R
INVE RS TR AVEERE - R Z 2 -

A Z R R — AT RRILARTE - ifpa A — e Z ISR > Bhi
FIRLANZ BB LT - JLAARS PR E Ay - HHIG E - MEZRAZ
B WS EIRUSRTRZ RS » HAB I HHR - He 2k » HEELL
B8 > HAREIRAIEIN - RimRa (s - UERAFAIEEE - HehiRmSm
& > BLSREIEEEE - TMEEZ A PRS- & E oA B
B2 AR EREK - S 2 METEMRFTHUE A ESCR AT A A AR
s a R > HERETE - 9Bl « ARG IR ER TS

BEZ  MIREESITBUEZHUE T LUEE - Bl e bg 1EZ A AT Relide
Frit & 2 PIERIG - BAATER ZE M RIUIEM SN CARIE - AR
Al JERREIRAVEES] - MIER BRI TS RE - HE EAEENAE
RETERIALASREE L E ~ A PERRVBERENSE > —FEH
AEEZY - HEZ  H—EEME A FIERNERZANE - EZ BN
FIETRGERFAITEDE - 1L - LA IR A A ZEE -

" Andrew Ashworth, Lucia Zedner, Prevention and criminalization: justifications and limits, New
Criminal Law Review 15 New Crim. L. Rev. 542 (2012).

A - [EJRE 405 ¢

A - [EIRE 405 ¢

YORRE TEEMER G MR8 - B E—DIREEDAR Y TR (E R
AR PR Ry L AR PR E S ek 0 H 319 2017 £ 4 H -

109
DOI:10.6814/NCCU202001508



AN EARTEC S > BB H LN =A% > Mttt « R
M~ WAV RS - FamIlEA R R ZBEEE AR ~ FflsE R A TE
73 BB A SR R R T ZE ~ B LUK GERAT -

F—IH mnlt - REE - BEE

BRI E RS — o HEERSEEEERH TR e - IRE—F
B BRI T - BHYEIEIME - NI - HIZTEAEEE - BEMETIZ 5k
AL - ARTERTIUIRZBER - VR Ry FFIZI LIS Z IS - RIZs ~
18~ o0 M)~ R~ IR B RS E M SR R L 7y - H M T
A > REEPTEALIEIN AR - KmAEHIERME 210k - #CRE1EIUTE © (H15
JFASHEIEIR T 1& 4 dahI LU ST Z T B - HRYES AR TERGTIRE » 1M Z Al
BEARTILIE " Al BIIOLLEST > EewE— /1T Rkl - BI%ZE - F
BT RAIF R EY - 5 2 > Fragwielt - (RIENETAS R E —EEE
HAETANIESR ~ BIEIUSEE > RIATRIEEEE » VyAEEEBCEE - =30 Ein
Tt e ST - S ESUEa TN S - MAFEZ AEESR R
EAFHIT A file - Rmd& TRRAUMEE » IERTRNE Z mrets®! -

i &t - AR RE DA ORa8 NI 2 A TE A o R H E S (275 - M AR
EZ MRS > BARZINE L RE > AR AR SIR R 21T -
EFRNRE N ZERAETEMER 21T Ry - AR SENGIE SR N2 E 2
A BN ERIE SR 2 D R R NEREN > ARE R AR B 5L
JREME R Rk e Z B DL et NRR G 2 Y - BORERTIReE 2 A
AEM - EEARMEE o BERIEZ R ERTIE? -

MR EMRIEHAE N EEA R 2T R > WIEEETI RS - FARTEEE]
ZEG > MEHEBEEARZE - HARP AR IRUE ET DUa E1.21T R
Rtr€Em s Ze > MIAEZ TR > BIEEEE - MFEANERTEZEE
R HIUIRAT A 2 BRI > VAR E) 2 0 - (NI - FNERUSNZ At
FUETEL » GEEHYEAR AN LATE 3 ReE > RUAIRIERIT R & mE A » BHED
DARET Ry HEIVE TR - PSR, > MBUEEAFFE > BERAZ
AN

" RTEERETE 476 SRS -
R - T SRIEAE - FEREE - 5 24 0 BTS00 1997 45 A ¢
" [EIREE B S0 -
" [ERTEE  ES1 -
110
DOI:10.6814/NCCU202001508



e AP R R TR AR 22 = (P - BT e R A i R
RIS FAHE B RAILA R IR MEAERA Z R S B
b EZIERR Y e - BARILE LN EARIEL AR Ry 2 i Y

RIELAE A A R SRR AL A S - 00 FE R NR FEREIE A Ry
> IR RBERE  B » RARE AR - FIaTh R FUREHT - 2L
R e He E R R W EREEAES » DB RRN st G E A2
SR o ARSI SR 2 TR R AR - 2 8ie N 2 B EE TR
REER ERASEA TR FEES - MEEATLEAEE RS BB E A
BAERE L Ay~ BAG ~ Bl BB WE RWEFE AR - A ZSHNEE
BRI R AILIE e fipehe 2 B R B

Z It BAHFLAERRIANIERS » T FEAERE LG 2 e WEAEE
i/ NRIEZIERE - fEER e N EHEN - (ERUEE O e R 2
Fr o EEMHERRE M > TREHELE - ZLL > R —EANETR - AT &%
FUEMEARE] > EE S EE AR A S EESER - A EARERIRER
fEhs - FREEREZ AR AT REBASER G mERR - MIENR L E M
BIRF - SAET R EARETZDENE - B R (E RS B NET Z SRS MEE R A
FraR - MERER AR T NE - WIRRTAIE R B F AL ET > JRa0 B4l - 5
FRETZ AT Ry > SEBTIADT LS S LSRR E 2B E K BRI P
o RIS T BN RS P 2 T B R IR EIE - BRI A
Th > MAHMZ GG TREES - AIEEEIEZ 0= | 4 -

ZAIM > R T PR BT HEY ) SHVEEER - B S ERUTENIREE A
BRI 2R M - JRRIRESRE AR TRPGAE 3t - SR ARY HAVAE
WAERTANERES - B EG L BRI TR A A REHEE s - (£78
ABRTEIIT R BT R L ITRINE SRR A AR > e U E 1L
JERTEEAYHIAY -

IR AR SRS R TR

TEEIER# Roxin 38Ry - LA EIERKE & R oA E EAAN A — &
FE > M R R REAER T ER AT 2 TR > THAER L2
FREAVER —EIRE T - BT NSRRI RRERID - EHREER
5 FARLETRR ~ ITEGRER ~ FRRISEFIRER AR MER - EstE Rt
JERETHAR Ry T (G BORIVEREEET ) - DU E R e A

S > [FIEE 405 -
OHIRE > [FRE405 0 H S1 > s E o [FEE 405 -
1 PSR [FIRE 405

111
DOI:10.6814/NCCU202001508



Y "R ) OREE o DAEREER AR - HOREAREEENN > A E—HK
PEAY o L - THEA R T ERE ) R

HEIRIE B MR TR 2 DO AR ~ ST 2 it Bt 2 B4 Ryl -
WIREFSE 617 SRANA SRAHiERE © T AR HIAS S AVBRAE - FE (@R sty ~ Al
G R tReE AV E R L E S - DIBREENAE ERaVES - WEIRIE
# o MMERHLERTIIPARER TSR 5 - (B BN ARATEM S A A K
i o A RE HH PR R s ) R iR I IS E G RE NI APREERY AR - THIETRELL
B EHI RIS - S EE ] EEAHERHIN S - B S R/ NRE
WRZ » BRI R Z TE (WRZASITEUENE) fAMARUER R
I EAREREET - @ ALEHE KRR TR 2 5 - MEkE
A RN E SRR AEEHEA AT S THAEBES T » B
AIERAH S - AR B A 588 - FERLERTS - B AR REfRE
EMUEASR S E R KR > TR —1T R TIESRME L > BRIBIBHEZE
> g EEREZ A E B EAREThRE - o 1%

TSR Z AR M A S S el > | 2 A RrE Z ANJH
1T RO RIGERE Ry BN PARBET L E R AT REBUUIR TR » fRE1T R
FBITRIT R AE AL Z iR - WEH — (S St &l rl FR e 2 1
# ~ FERE AR © 10H ATRERR E X ABHT R R 2 EEATRE -
It RET REIEIET B EIRERFE - AN G EREUAR SR 2 4
R RETT R E R RIBTRIT R o IERAEE RN - TZERE L& ER
RRETT R Z (B {EEARRETE 5 *1°

FALE - TESETRER AL BT IRE ) 21T ARMILIERTA B
TARE L BT SRR ) AT REEART R AT B TAEE SIS SN G EH]
FIETASNZ FECHEE AR - (ERIENEE Z BT S > MEUIRZ AN AT R > bR
TEf T AE, BT IRR ) ZEMEN  MAEAHEEERZAATR THERE
e, (B TRREIME, ) > MIFEIRE M Rt e it g Z fReE R M A %A
BAEIT Rz TIERIETE (B T RESIE ) ) JeikReE 20 o ERYRE T RER
ST ) ZHIETIERE > AFLLT
L ANETRASR AR 2 EEBRERE © LY A T RATER IR AR

SRGT ZIREHETE R EEHE -

" Nils Jareborg, Criminalization as Last Resort (Ultima Ratio), 2 Ohio St. J. Crim. L. 521 (2005).
ORITEERET 617 SRR -
7 ORRLLIE > FHIETEE > B 22-27 0 2005 4 o
W EIRTEE  H 2227 5 ROEERETE 617 SRRRE -
112
DOI:10.6814/NCCU202001508



2. NEGTRERTRERZERSERE - ERANET ARG T ZIHE
HlEre & maFE - AET R RS SRR FREE AR DI R
HHEREEL TIREHE, HED > e DRI ET it g LA
ERRZAEE > T RAILE L 2 0 - 52 > BRI ErT
R AR MET - R T RATRE ZEmf A SRS 2 ek - i
FEE(EEA LG RRR

3. 1TRMNERM EZAIEME « J/EINAEAT R AZ BRIGEE - TR AR
TH P B R HFE P2 EE - REL RN EEARHIEE Z '
FOHFT R Z AN AT R E A TESIM: - ST AT /A Z BAIBCETE L&
BB

4. JFZ iRl - NAT R ZBEN - JELIBZ 2SI T e A Rt
@l - A IIHETREOT RE gt R F A4S LRy
AR - DIAEREGREERPETT R ATRE  ZHHEZ T BT A s

ZBEEBRE - WITRERZESERE T RAERA EZ AT F R

fe ] B PSR HE - IERTA B A RE AR 21T A /A E LU T U S

TR > TRIE e SR I E | 2
FERAUIR T R Z B0 - T 2SI RIIET - FUEEIRINIET.Z Al - D /EMEE R

FrETT R ELREAA H AV E AR 2 MEE (T RV ) - MEEEETE 2

& > e ARSIV LR (FESIME) - BRPETT Bl G Al R IE

JE - ERPERIEEIIEZ 7% - RIVAGRIT e EEHM A G LIEEE L

Hizs GEz) > (TRORBHEERESE > BEARESE - 2REGHIEHE

Zr BB ARRERZITRASE > AEZE P FEIT R ZFEIM - &5

EENRREI AR E 1 - 52 > FadfT RERIUIE - SE1T Rk

TVERTRE A RHIIRIE » ERFErT R BR AR RE B2 HIBRIERE - AL ZEA R

[EIfE > BAPHEEEE R > TNRRERHIRE AR 2 HAY -

F=TH tH{AFFE (Secularism) HIFE
A L 7 B g B AR 2 PRE (F4R) B T AR £
(Secularism ) #HEL - BENHLEEL AR B B2 VR A > 58 7 1R LUEEEE

(B R R BEA BRI SR AR A AT - @ B &t o] DUS A AR Ok
REMTEIIRAE

EIRTEE  H 2227 5 ROEERETE 617 SRRRE -

VRIEBERETE 017 SRAERE -

** Cristina de Maglie, Punishing Mere Immorality? Skeptical Thoughts from a Comparative
Perspective, 23 Berkeley J. Crim. L. 323, at 8 (2018).

113
DOI:10.6814/NCCU202001508



FEZ Tt g SN A AR AR 2R R [E R AN AR A
B BIE TRER] ) AVEREA - B T ATREFAEARIRVELS - AR - 1t
GHUERERAEE " A EEEESEER TS T A RERZE
ZHRHIE S - DUORaSRZ 55 v] DHE s ERY ROHESR | 4 -

THVEH TS 2 2 DR AR Ry 2 1AM RR = R 8 — T B S M s e 2R
st BT SR B T Ry A SE BT Rl ani ey IR o (L2 S s EEAEA
JFRAR AR E S E T BEl: - R h TRIIREMZ TS - " A2k T
PRABELE ) - IAME A EREE Bt n] VIR St S R oA e DR
e E R ESA R 2% - A RRAIE

EazFAIME BASMEIER - EBUNE R AR G ERFERI RS E
TSR T SRR ([BRTINAEREE E A ESS R IR EES

" ER/DEERERE] ) BT o 28T 0 JEEDT R T AR, HEE - EEA TR
AEES: » ATARAE RN SRTE S 2 B2 SRR R R 72— 78 - (R
Thomas Weigend 5t & (UHIAAVSE TR | EEER | SRV ARRES -
B HERE E VAT R S EESIROHY TR R

AR s £58 - ASCLUREAIE R A A S S bR AR - JRENGEEH
THITENE ~ RETHE - AN HRNHEAET > FEARA RO > GiE
Mgy - EAAN IR ERHREAIRE - EAUAREEIE R A B IES R
2R AR AR o I LB ES SR S A B E R E R ERECE
% o MABCRRUFIETESREEN " #EsUb ) - EHMUEAERES SR s
KERD - BASREHMNEIVEEGIRABR % T - S EME ISR E AL

GHiNEZ

PR BARERZEERRE AR R

S BEEREF AR

FITEE R R - SRS R T - rramlAias Hiviflss > IERL
T ] SRR [k - (HEZ ST Rz 2 B 2T - R KERUREESI HY > &
THEE R T R P S EE N - DIRRINEEZ T R > IDEER B 82

' Id, at 7.

" Id, at 7.

** Italian Constitutional Court, Judgment No. 329/1997.
" Maglie, supra note 423, at 8.

* Maglie, supra note 423, at 10.

114
DOI:10.6814/NCCU202001508



FofHEMEAVIRCC - A EILEAN ZIa ST A - 52 - B T EAE
Ko BEERGE T HEERNEGE RN R ZI0E ) FEEEEE - DL
SRR T ARG A > RokiAm E et Z R -

ERZBEFERE R E PR IRE AT - PIAHNESS 185 iRz 3 &
R BRI IR - ERRRERE OB T RNIT BV IO - IMIA AL
FOESE R AR L > DI A B AAR R FAELIEUERCE - iRk
AFBZINE - ZLL > BEERERE AR T PR ) B T SREARE IR IR &
FEZR > BELEL SR EF AR R L EZMED -

HEEDRRIITIES 228 (RZME - B RHEESIEGRG A HE (B
& o AN AMEESME S EE S AT R RS - T E
RHBEELERT] N a R LB AT B ZARE - 5 B NEHEARERE
B NZMTE > T EE& BRI RIRER O AR » AIla] A Hd%e i &OH R fE
B & MNEREEHCH OB RE S > AL 228 FRENE Ry oA
EASRHREY | BT, o IRRIAMREE T SESANIA T R g, /Y
%ggﬂzm °

BB E WA Tk, b —ETRRAEMA 2 AT G
AHEBKMEE - g LR SR o AR LSS E - il g EE
g bRl > B GhRRMATTHY o (IHERE A2 EI Y > WHASIRATE
b > S REA G HAH R AT b AR SR - AR AR
A~ Em B ERNE > RAEEERESHA] - A EHbl ] 245 2 b - A
PEEABK - BRibZAh - MARREE @SR AT 25T 2 ahnsE - Ll
M BlElaiireE - 52 > APz  ESEWEAmrVEREME - O
Uigkec ERME - TR HNZIEEMEFEER - AT AT AEtE4IEEA
BEEEARNEE > HATFZERHE RS M ARIMHEEAR - BT R
AHIFTEHVER RGBS - BUIT R ARIERTTR - ER UL
BT B B EEH o PR AT RE R AR E R R E kR (IR —
TEREEIS? o

VMR > RESHIERIE AR B EACFRNIETE - A HIRE R B2 H > H 175
01246 H -

O EREE 5192 0

PUBKEESS > SESASENEE FIREMEIE 0 HEAEME  SBS1H H 790 1998 H o

P SREEDH > BRAUSE E B (T E — IR BEESEE R - A EESEMEE > 5 157H 0 H
83> 2008 46 H -

115
DOI:10.6814/NCCU202001508



SR BERERZ R R ERASRA A

ERCERRCE A EASRAE R A > R E-FHEEEE - FEHERETE
smAVIETES R 2N - BRI S E A A S R 2t g iR R —/ )
Hoy o MBEREEE T — T E - e R R A A& s EURIIE IS
AT S AR5 0 Al e R IR E AR BRI e e — i
Y BREEE R DGR - BRI AP AV SR S B B - £
RN E AV ER R - E R SRR A ST FRIRA] - FE
Fpa STELEAA R DU HM i (224~ REE - TIESAT) MHERAH
HHES - DS 1 B ZIRA L e LR Z B ™ -

IREEFFTR I LB IERAEZ » 3EET 256 221 (555 2 10 T R RIS R E
2GR, ¢ T REERMARAERERE AACRFEE SR MAME ) o RiE
AARFR ~ DEERHIRRER DIBHE TR T R 00E - B ReoE —ERTZAIRS -
FIUFREHIIRE AEOL - Pl tl © | DURHE ARV LE =GR > H
wo I NERUE B S A VR T Ry | PERAGERE - BRI ey H AR

VB o FEEEEER VMRS E (AR R JTE o BRTEA ERE
HRIREE > BRI ARV S EEE T Ry NEEY SR eR - Rl AEEE TR
o BLTEEFERE R - WETE o] AR A AR SEERHHIIRE - ZRIMA A B s
SREGE PR AV 2 f > GHEE(E ARV 2 IR R -

BB N R SRR TR R R A e F IR
T - IETRITRAVHGE Ty 20 ] DAL R e SR A G IR (- e RO E > &
AEN SR o AESRER - R A e g EaR e A B B E R
B2 FMTERMBMOH A E - BN HE e FEARLE - H Sl T IE Y

TR tERRETE | A T ALERFRIELL ) 2R - SRR EE 0 5
RUER T HAV ARG it &% - TR ABEN T4, 256G &
BEOAUEENG O —  TRAFER RO RERT TEl, o JEE
GIRRIAORE G E 2 g5 RS - BECRETREREN AT &5
B BE RGBSR IR A - BB AR AEL IR IUA IR A
£ - ALERIEREHTEI A BIRE AT EE) TS T AERATHE - EARSEEIR
[ERFEGE RN - M EEREGEE CHIEMSYRVERER - A
FORM S RE AR A E YRR -

YEEE - [FEFE62 H420-

' Model Penal Code: Sexual Assault and Related Offenses 47 (Am. Law. Inst., Discussion Draft No.
2, 2015) (characterizing the trade off as “an unwanted sexual intrusion” as compared to postponement
“pending clarification”).

116
DOI:10.6814/NCCU202001508



BeAh > TRRREE ) RGBS SR B AR R R RE M AT B
HERE NEFRER > ZEDRKE AR SRS £50R H C &R E
B it g Al —EEkra IR T B ARy T A R E CRALETR - AR
ZIZZ NG B MR HER - BRI RIE R S G B R TR
BYERTE - HEMREEERRS] T B EEME > R T IDEERER
FOSTEH TR - SRS RRE S A - BETIIE A A AR
ZHRID - A SE R R e 2 AT R O T 20RIRE - 50
REEEERIVEL > ABERITREYAEEEE LR ENA - E80E
FERERE > ESEE A RE S ERIH] > E—MSR=IE T ARy
FAETE » AETIATE 7 AFHEVER I T B8R 1L - IR N AR TERYIERSE ~ RS
DLIMNAE NG R - SRV IETE A B (EAE ] 2 iy -

Ll AL RETERZERTR | BREE ) L BB AR
JRANGEAREUS P - SR IEMEE FR AR T PREUL— B
PRGN >

FRA REE RS ESRATE R R

sURR A E R A A IR E5R - AR 2 EE BRI S
AR AIDEHEARIRAD - e AR Y KA B HEEED
o BAMEFE AR #ar Y i B A T BRAUCE B R RIE R I AIREE R
55 476 SEERREDS o SEMITREILVEIRE - BAH NEs F&E - SR
WIRZ AT > BANERRARFRT A ARHA T RE R ) A AEEAT
Preg€ 2 et INRIAFEZIEERE - MIEIDEZZL - ERHARE A
o MEZER  ENER 2R - AR - AR S > TR AR =
FIBERS ek - ARSI Z 03 - T RARER N ARESE ) K ARG
b o AR ISR B2 - EfROR B (e HE R A RIS ol A SR A
Bz 7 - WERILETRENIRS] > TR G EHEEENEZARENE - HE
Z o HiNEREBREERGR 21T - (B ATERENE: - ME10EmDIEsE
b BREmMEZEARRA > 2 Rk RS -

OEEERE > [FEE 420 EH 175 -

YOREERTE 476 WhEE - T RFHERE B > BN E S IE N DU AR A E R R 2 IR
TR B 2 FR G MBI RS — =Sk BIE B « FERO SN -~ [REIZE MRS - 5
HEFEHALLBIER] -

YRS MEEASENESIEL | DUAT MR IUREE RS > B4 HE3
HE > E 983> 20124E9 A -

URTEERETE 476 SRR -

117
DOI:10.6814/NCCU202001508



Eim L IRE » A LR = — RIAEREIENE - — B EE M E T
M ER 2 A - B FEARREZLENE - SBEIMEUEIRE - 2R
B ERT R AT > JREIIA TR > SENLIE RIIAZ AR © 18 - HUAE

EREAD JREIDEMEERA - 852 R T AJINE ) 20 - iEIER
staz M3 BAMEMR - B AZPNE ZETE - Ka1#E - TIEH "k
B BIRIET ) HEIDEEFEA] > SR IDEBEETEENSINLIARE 245
Fo BHERMEERT AR UIR,  AENAFEA o 1A Al
BAWESER » —JTHERYGENET - — 5 AR SR - B A
i R EEE LIRS IR AT R B L G AR R 2 E
40 .

FfE—Dam il R ETA R A T A E R, ZATRERT » BAm IR EA
EARB N R TAYRTRE - A T T B ) RN AR O EEREE T 1T
Fo NHER (ER B ST R ERRF MRS R R L - HE T BRUARIREN
AR SRR AT R NE Al Be e AT &y o (ERY - ASGRFEER
FRAN M EEERRIAE S " SAEREER - RN A DLEAG SRR AR o 7Y
I LRI Ry T RESR T R AR VRS BT R AT S T AR R
RIS, ORI T s - (2 ' B TIRERZEIRE - EiSat
FYZE 1 E B 21T R REEE |, 4 -

& Llam SRt et am i EVEE L RERREZ M E £ > HieaZiia
WA AR, FEEEPI L - EstAms Z Rl s - RS E S AR AL EZ
N EVEB FMZAmNEC T E - At e s BB H A
TERNG LA » JEaEE R E BRI e 0 (re - A B I @At g
MR LROA RSN 2 5EE - MAEMNEILE LA RRMETE Rt &5
2 HREMNESNIEER] -

IEAh - A PR E R R IE R AR iR - BB DAZEROH AR
A - BFrEEREIEEAES: - REFSHERERM 7Ty s HEAH
HRH S NERAEGENAET DIAIE - & T IEMER e e S - FEE
WA G E B RS AR T L2 A DL IERY > BIE AT PUE A—Tdf—IH

YRR ERETE 476 SRR -

MR > FIEERIE SN BRSE  H HIRE > 55 197 H 0 H 139-140 0 2011 &£ 10
ﬁ o

YOEHERE > TiTRIEE B TERIEE ) S RNEE S EE N 0 BOKEESR o R
114 8 > E 247 > 20104E 4 A -

“ [ERTEE 0 H 251 -

* EIREE > H 247 -

118
DOI:10.6814/NCCU202001508



(ER—4HiTHE)) BN T BT o HEER REMTIAFRATE X
R LU SR RN SR E SRHUTT R A M (AR B LS B2 EH U
JB) o WIREGHE L EARTR B AVAL G — e RE S AR L A SRR
AN RE R o e 2 R B AV B B I — SE B A ERLF e DB 8 % B am 6k
Beq > DLHAERFEYIBS - o] DUE S R (T Ry SRR RIS AR - 1 R
EER Rt — AR EEIBIESNANES - AJUNENAENS © &
—EHEIZ A ARSI B > Ao gy ~ iRk - BIRIESE
FHIY > WA EEFEAT AR - BIHLESIEA - 2 DA E R R A
B SZEI—RAR  dt e e E R U R R SRR » R ESNE
oA > TRAFERRHLZ > AR H AR - e o B 5 E Al 18 G £
A AYFE TSR BETTIERITE R -

RN /NG

REEEZBIE AT T DRMEEERREE —ERRIAE A

ANE - BUFHRHEEARPHEGEEE , - BaEL AR IEE T
RIS AD ) BRI R A -

FIETZ B RIS - EEER LG LG T FRAZSERE ALk
FP 21T Ry > HAEREE Z B35S E AR - Hill IR S B RHIRRE S 2 B8 -
TR SR ST - (BRI A BN E IR B H#E TR —
{EtH4C TS zE - WRBIZMEZ HAY » MR T B 22 gllae 5 ST 2 T
TAER PR BRI S T EEHIETREAY FREEC -

AEEEE > ARTAGEEREA - BgE R EAREEER > IIMTEE
B RFE RIS UEYT » ZAHNARTHAG SRR - (R RERY - Al -
S A niViERELEER > DERHGEIAE EHRAE S IWHHRIESR - M
MR ART I ACREE R A TE A 28 - ERAE B A ATEIM S A A Kk - a4
RS PABIZR 5 7 R & & Z BT B AR RE NN APRER YA s - THIETER LA Z¢58
N Rt s - WHEE M LIEAT ey EAR - RN ST R/ NREEN B
Z o ERBREEAME R Z TE: (MERASITECEME) fUAMARUERIREZ

444

G. Mitchell, P.E. Tetlock, An Empirical Inquiry into the Relation of Corrective Justice to
Distributive Justice, Journal of Empirical Legal Studies, University of Pennsylvania
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