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Abstract

The Copyright Act of Taiwan protects pre-existing works and folklore performances as
independent works. Building upon the framework established by the Rome Convention,
subsequent international treaties have viewed performers’ rights in the context of
neighboring rights. The concept of neighboring rights are absent in Taiwan’s Copyright
Act, which nevertheless limits the scope of its protections, resulting in frequent
uncertainty as to how and to what extent originality applies to a work, and which
protections are thereto afforded. The present thesis delineates the context and
development of copyright and neighboring right in international treaties, and the
respective protections offered to performances in the EU’s authors’ rights system and
the US’s copyright system. In assessing the concept of protection of performances
within the copyright system, we compare the criteria for legal protection afforded to
performers as defined in Germany, the US, and Taiwan, and discuss to what extent
originality plays a part in comparative studies of objects of copyright protection. Finally,
we propose two possible paths for the current legal system in Taiwan: first, the
benchmark for determining originality under current copyright protections could be
lowered; second, a multi-level protective framework based on the concept of
neighboring rights could be considered, under which artistic merit and uniqueness may
serve as criteria for protection, and thus performances which may be considered
creative works in their own right can be offered protection as substantive, individual
works. The EU’s legal framework concerning contracted copyright usage is taken into

consideration, offering a final insight into future possibilities for legislation in Taiwan.

keywords: performers’ rights, neighboring rights, copyright, originality, right to

equitable remuneration
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17 WIPO “Protecting Traditional Knowledge, Folklore/Traditional Cultural Expressions and Genetic Resources:
Policy and Legal Challenges for Caribbean countries”, 23 (2008)
https://www.wipo.int/meetings/en/doc_details.jsp?doc_id=114457
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19 art. 2, para. 8: “intellectual property” shall include the rights relating to:
literary, artistic and scientific works,; performances of performing artists, phonograms, and broadcasts,;
inventions in all fields of human endeavor,; scientific discoveries,; industrial designs,; trademarks, service
marks, and commercial names and designations,; protection against unfair competition,; and all other rights
resulting from intellectual activity in the industrial, scientific, literary or artistic fields.
https://wipolex.wipo.int/en/text/283854 (¢ {&2IE H 2021/1/25)
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2 208 WIPO §hAz @rs {2 CRNR/DC/99: “Call for the convocation of an extraordinary session of the
competent WIPO Governing Bodies during the first quarter of 1997 to decide on the schedule of the preparatory
work on a protocol to the WIPO Performances and Phonograms Treaty, concerning audiovisual performances,
with a view to the adoption of such a protocol not later than in 1998,”
https://www.wipo.int/edocs/mdocs/diplconf/en/crnr dc/crnr dc 99.html (F{&R(EH 2021/1/25)
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23 208 TRIPs {32 Ais * ”to reduce distortions and impediments to international trade, and taking into
account the need to promote effective and adequate protection of intellectual property rights, and to ensure that
measures and procedures to enforce intellectual property rights do not themselves become barriers to legitimate
trade.”
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HI] o SILKE VON LEWINSKI, INTERNATIONAL COPYRIGHT LAW AND POLICY, 276 (2008).
2 J, WATAL, INTELLECTUAL PROPERTY RIGHTS IN THE WTO AND DEVELOPING COUNTRIES, 28
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specifically provided for, in this Convention.”
34 J. Reinbothe, M. Martin-Prat, and S. von Lewinski, The New WIPO Treaties: A First Resume, European
Intelletual Property Review, 171 (1997)
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147 Tane C. Ginsburg, 4 Tale of Two Copyroghts: Literary Property in Revolutionary Feance and America, 64
TUL. L. REV. 991, 1006-07,1990.
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148 Daniel Becourt, French Revolution and Author’s Right: Towards a New Universalism, 24 COPYRIGHT
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162 F4E ¢ InfoSoc Directive 2001/29/EC, Rental and Lending Directive 2006/115/EC, Resale Right Directive
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164 Association of European Performers’ Organizations (AEPO-ARTIS), Performers’ Right in International and
European Legislation: Situation and Elements for Improvement, (2014) (2018).
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214 Directive 2019/790/EU, Article 18, Sec. 2
215 Jessica Bursztynsky, Netflix says these three effects of the coronavirus crisis are impacting its business,
https://www.cnbe.com/2020/04/21 /netflix-q1-2020-earnings-three-effects-coronavirus-has-on-business.html

(BB H 2021/1/25)
20 BRE fSmsE > Premium {2 2E0¢ 1.3 {& Spotify HLEE5 11% > $E74
https://news.cnyes.com/news/id/4469685 (& RE H 2021/1/25)
217 'WIPO's Beijing Treaty Enters into Force: Begins Helping Actors and other Performers, PR/2020/852
https://www.wipo.int/pressroom/en/articles/2020/article 0009.html (&2 (E H 2021/1/25)
218 Ula Furgal, Reversion Rights in the European Union Member States, CREATe Working Paper 2020/11, at 1
(2020). https://zenodo.org/record/4281035#.X9IACLPLecw
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219 CRRATe, University of Glasgrow, IPRIA, The Author’s Interest project, Open letter to the European
Commission and the relevant authorities of Member States of the European Union (2020)
https://www.create.ac.uk/wp-content/uploads/2020/12/Art-22-CDSM-open-letter-with-
signatories.pdf?x76565

220 CREATe, Reversion rights inEU Member States https://www.create.ac.uk/reversion-rights-resource-page-

eu-models/
221 sl 2154 1 230 o
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222 JHETEAEREEEE 1 RIF 32" Die Urheber von Werken der Literatur, Wissenschaft und Kunst genieBen fiir
ihre Werke Schutz nach MaBgabe dieses Gesetzes.” » 55 11 & 3C: ” as Urheberrecht schiitzt den Urheber in
seinen geistigen und personlichen Beziehungen zum Werk und in der Nutzung des Werkes. Es dient zugleich der
Sicherung einer angemessenen Vergiitung fiir die Nutzung des Werkes.” 2 220, » 5524 » H S5 o
223 Hilty, R. M., & Peukert, A., Equitable remuneration in copyright law: The amended german copyright act as
trap for the entertainment industry in the u.s., 22(2) Cardozo Arts & Entertainment Law Journal, 401, 406.
(2004)
2 EREFREESS 29 R~ B 31 IR KB 39k -
225 7" L'auteur d'une oeuvre de 1'esprit jouit sur cette oeuvre, du seul fait de sa création, d'un droit de
propriété incorporelle exclusif et opposable a tous.” » 22 4 H FZER4REN » (1l ~ JEEIEEREES SRR
WH9% > BIREZEERE A S HIAZWI9E > NECED 85 FEEMTseHd: » H 11 -
20 EBIEEMEREIE 113 Z 1RFE 14
27 EBIEEMEREAIE 121 2 1 &
28 CEBUEEIEREAME 121 Z 2%~ 55 121 Z 3R> BB 121 Z 4 fk -
2 A EMEREAIE 122 2 1 &
20 EBIEEMEREAIE 122 2 7 &
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(\x

1 25 > 5240 F 78 -
232 https://www.legifrance.gouv.fr/codes/texte_lc/LEGITEXT000006069414/2020-09-24/
233 [E 57" Les droits voisins ne portent pas atteinte aux droits des auteurs. En conséquence, aucune disposition
du présent titre ne doit étre interprétée de manicre a limiter I'exercice du droit d'auteur par ses titulaires.”
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F T4 (copyright) i & » & H {2 k4] T~ % &
fliEd 2 iglg R TFIFA j2 2830 2 0 TG F J(FIFREA) 5 e
AFERP FLFRAEIRBNF R T A FAL AT RTER S BB E AN

ETEE AR P R ORI o e P RGBT > HRAF I ABREFIEAL

234 Craig Joyce and L. Ray Patterson, supra note 135, at 931 “Copyright protection was limited: (1) to printed
works: (2) to authors (and their assigns) of new works; (3) to the right to print and sell copies of the work; and (4)
to a limi
235 . S. Const. art. 1 Sec. 8 Cla.8 “To promote the Progress of Science and the useful Arts, by securing for
limited Times, to Authors and Inventors, the exclusive Right to their respective Writings and Discoveries.”
236 Craig Joyce and L. Ray Patterson, supra note 135, at 939.
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FFALEETFEFEWE I R R FHAEZEFITE TR 3

e

WARFIEEA 24 o Ra 1994 R g5 fo 7 TRIPs Ap2 f £ w £ F3k

(Uruguay Round Agreement Act, URAA ) » 13 It B 2R F (£4@/% % 104 1% ~ #37% L -

P

TR AFA )‘i*u—’fl EIE, o S N e vt 1 P ’i'ﬁ»*‘u??:fﬁf’ 23 NFEAE )
AL G F RISiE A% (anti-bootlegging statute) » X @ H I ML F 5 @ 0 FR2LE

I FIERE AT B4R (to perform the copyrighted work publicly ) » R & ¥ iF

o
(w

AT

T
~
.

3 ST EENTRE 2o -k Al SIR LR R PRy SR

d i REFITEE S 101 ni,i} “perform” IR Tk KD FF D FIEE R
WA A ST PR AR RS PR B

239?1—}??\ VEOA ’Eﬁi‘l'i%-’ﬁi’fﬁfﬂé?v?’%ﬁ”’ré %%J, _ﬁ/z/&%ﬁ ﬁxglﬂéak

237 17U.S. Code Sec.102 (a) para.7. ZEE(S » EREETEERETN » 2011 -
http://www.copyrightnote.org/ArticleContent.aspx?ID=54&aid=2235 ( f{&2EH 2021/1/25)
238 17U.S. Code Sec.101 “To “perform” a work means to recite, render, play, dance, or act it, either directly or
by means of any device or process or, in the case of a motion picture or other audiovisual work, to show its
images in any sequence or to make the sounds accompanying it audible.”
239 Fortnightly Corp. v. United Artists Television, Inc. 392 US 390 (1968)
240 17U. S. Code Sec.106 Cl.4 “in the case of literary, musical, dramatic, and choreographic works,
pantomimes, and motion pictures and other audiovisual works, to perform the copyrighted work publicly”
MRRET 0 3140 H 9798
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R&i%%é%ﬁ:&)%f#wxaﬁuﬁwﬁﬁﬁiéﬁﬁ BRI RIS
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FHFRAETHEY 2 H AL A RSRFE (right to exclude) &k 2|¥r4 3 25 o B

RAXBEE TAGFL L NE ] RER G e B R E E BRI RE A B

242 17U. S. Code Sec.101 “To perform or display a work “publicly” means:
(1) to perform or display it at a place open to the public or at any place where a substantial number of persons
outside of a normal circle of a family and its social acquaintances is gathered; or ( 2 ) to transmit or otherwise
communicate a performance or display of the work to a place specified by clause ( 1) or to the public, by means
of any device or process, whether the members of the public capable of receiving the performance
or display receive it in the same place or in separate places and at the same time or at different times.”
243 Columbia Pictures Industries, Inc. v. Professional Real Estate Investors, Inc., 866 F. 2d 278 (9th Cir. 1989),
Columbia Pictures Industries, Inc. v. Aveco, Inc., 800 F. 2d 59 (3d Cir. 1986) FtliREEFE St G i BE E
T R 2 ABERE > BIE IR FE -
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Z Fir 2B FEEL TR S 2R PREERSES £ L F (KF
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RENEE ¥ - BEREEA AR B AGERIEL RIS 5 PRE
EOE RS A LT EFE A A RS 2 GeopET 1994 & 24 2 GATT 424 w &
) (Uruguay Round General Agreement on Tariffs and Trade ) € ¥ if i TRIPs
%_ (Agreement on Trade-Related Aspects of Intellectual Property Rights) > & % B %
p2 WTO ¢ ARG &P AT P &2 & K> WENRS 2 ORE TEFE
MARZ B R PRIF N2 A FFLTLF QSR P& 127 2 PR ETE

514 w &3k 2 (the Uruguay Round Agreement Act, URAA) > H ¥ % 512 iE3t %

246 JH7 17 U. S. Code Sec.1101 “(a) Unauthorized Acts.—Anyone who, without the consent of the performer
or performers involved—
(1) fixes the sounds or sounds and images of a live musical performance in a copy or phonorecord, or reproduces
copies or phonorecords of such a performance from an unauthorized fixation,(2) transmits or otherwise
communicates to the public the sounds or sounds and images of a live musical performance, or(3) distributes or
offers to distribute, sells or offers to sell, rents or offers to rent, or traffics in any copy or phonorecord fixed as
described in paragraph (1), regardless of whether the fixations occurred in the United States, shall be subject to
the remedies provided in sections 502 through 505, to the same extent as an infringer of copyright.”
https://uscode.house.gov/view.xhtml?path=/prelim@title17/chapterl1&edition=prelim ; 3 SFEVHEX H
KOEE R ERATGETS - RES]  FEREFRESEHIA IR (RELTHEHEE  7ES Rt
FIp) - H 212 (2008 ) °
W BE  REANFEREZARIRE - EFESESC (2003)
http://www.copyrightnote.org/ArticleContent.aspx?ID=54&aid=2274 (£ 1% 2% H 2021/1/25)
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3 %)ﬂ”"i’/mié °

% 3-2Moghadam 2 ¥ R E 2 F T RGEHEF L EH 2 hHpFE
(FH KR 277 F2p United States v. Moghadam |43 )

248 United States v. Moghadam, 175 F.3d 1269, 1282 (11th Cir. 1999)

299 1d. 1272-73
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B & 4 ¥ F B 3 i Kiss Catalog 21747 #2351 Martignon & %% 2§ > 12 ¥ (%
BIER TR s L 222 ey TEMBHNEZERE s RRAFFN2Z A F7LTE
% % 1T (writing) 22 FE & K B i F PR A Y iERE g2 R R

253 . -~ N NP sl yr s V ~ P oo N = Lo 2m Y e D -
AN R R GNP EERT L AR BRI LERFLT R 2 RRIELERE

B!

MAfRolEE RGO RE AT EREE A 2 AHL P EEH R o -

250 United States v. Martignon 346 F. Supp. 2d 413 (S.D.N.Y 2004)
251 United States v. Martignon 492 F. 3d 140 (2d Cir. 2007)
»? fERFHRAMEEL  ARAEFZERRERE TEZ - A - k—EREE 2 f &N - B5EtE
N EFEERARG R AEEAEE - R P RTET 2 IRESRETT R > BIBEE -
253 Kiss Catalog v. Passport Int’l Prods, 350 F. Supp. 2d 823 (C.D. Cal. 2004)
254 Kiss Catalog, Ltd. v. Passport Int'l Prods., Inc., 405 F. Supp. 2d 1169 (C.D. Cal. 2005)
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25 Id. at 1176.

66

DOI:10.6814/NCCU202100186



67

DOI:10.6814/NCCU202100186



GELEFRRF 2 LRE AR I B A o TEE R, A TF R

BEUFEELZA 0 TR AFA S A2 FEFER 0 F RIEERR
ARG 2 B S RGO <in*u%\ WA RS AT RS LA E
Lo £ HAiEY P 0 TE g | &) ¥ (T2 $7% (shall be subject to
the remedies provided in sections 502 through 505, to the same extent as an infringer
of copyright ) "z ¢ AT XA F TR P W R R TR 2 B A R
LEHOTEAF AFEN TER I AP P AIFA R LRI FCEA T
Bl ® i 2 T2 R L R BRI BB SRR g § A e

T MF REEELE B EAR P AR T LR

i

AA 2 2
AN TN R

i

Jui

ERBNFITREE R OF A ATA A REE 0 FITHRZE S 106 2

~

%Hbm”é¥ﬁ%4#¥ﬁ3¢i2@ﬁ%%’ﬁ*ﬂ@%%%%aﬁé%a,
TEEP IR RART S YR AGRE FEE SRR 2 R
PF L A2 A AHEAE S RS 1101 FRRAGRF AP L pRRILFE

e LEEEE Y L B AERZREAFE0HE > 2L

-
*‘éf

i

T 72 EEFERENFITRRELAFTABNLSH  HEA2 52 AHL B
MEAR O MR E IR T F VIR Y RE 0 U FITIRE L K .

2% 17U. S. Code Sec.1101, supra note 246.
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27 ZEAAGAREN - 524 H T o
258 'V, Gamm, Urheberrechtsgesetz, Rdnr.4; Ulmer (1957), S.23; ders., Urheberver-tragsrecht, Rdnr.75;
Flechsig (1977), S.30. 85| ERiZxEESE > HizE 14 H 50 -
253 = “Ausiibender Kiinstler im Sinne dieses Gesetzes ist, wer ein Werk oder eine Ausdrucksform der
Volkskunst auffiihrt, singt, spielt oder auf eine andere Weise darbietet oder an einer solchen Darbietung
kiinstlerisch mitwirkt.”
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