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Abstract

Medicines are not only necessary for the treatment or prevention of human
diseases in the contemporary industrial society, but are also products that affect human
health and physiological functions. The issue of access to medicines now involves
international economic and trade law, health law and human rights law; and under the
rise of the patent protection system, the international community has gradually
established relevant norms and principles in these areas. On the contrary, although the
ROC Constitution (“the Constitution) has protection of people's health as one of its
aim, the content of the right to health is still poorly developed. In this regard, the
purpose of this article is an attempt to balance the conflict between intellectual property
rights and the right to health through the issue of access to medicines under patent
linkage system, with the hope to develop the arguments for right to access to medicines

under the constitutional litigation system in Taiwan.

The right to access to medicines is closely related to economic and social
inequalities, of which distributive justice is the main issue to be addressed. Article 12
of the ICESCR protects right to health, which has been interpreted and developed over
the years, and has already established a viable right to access to medicines. Additionally,
under the framework of the World Health Organization (WHO) and the World Trade
Organization (WTO), attempts to regulate state behavior for the purpose of
safeguarding access to medicines were carried out. As for the Constitution, the Judicial
Yuan has recently recognized that right to health is guaranteed by Article 22 of the
Constitution and that the state has a "minimum obligation to protect" when formulating
relevant system. Nonetheless, the Grand justices of Judicial Yuan has not yet had the
opportunity to address the issue of whether and how the right to access to medicines is
protected by the Constitution. Further, regardless of whether international conventions
or constitutional interpretations of access to medicines as they are now are adequate to
address the issue of economic and social inequality, this paper argues that the right to
access to medicines should be examined on the basis of the " basic capabilities" and the
justiciability of such right should be analyzed in the context of each particular case.
Besides, the Grand justices of Judicial Yuan should also consider applying a lenient
review with an appropriate reversal of the burden of proof, in order to confer the

obligation to the state.
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Finally, this paper will use patent linkage system as an example to support the
claim for constitutional protection of access to medicines. The state has a dual
obligation to protect both intellectual property rights and the right to access to
medicines, and must strive to strike a balance between the two when they conflict.
However, not all medicines that are beneficial to health are covered by health insurance;
this article will therefore discuss the right to access to medicines that are covered by
health insurance and those that are not covered by health insurance with practical cases,

and the possible remedies under the constitutional litigation system in the future.

Keywords: Right to access to medicines, Patent linkage, Constitutional litigation

system, ICESCR and TRIPS-plus
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CHLRASHKAGTH ENH S LR AR - AT T #2 % & M8 U
BAMREZ R NSRS R AT 3R e9iRey e A —F & 0§
LW AMMRIT » BRI & IRFEE AR Z &7 - B B8 A48 SR A R
FTEA O RE > TR BARIATREMA TR - KM > R4
B2 IAGERRA  RIBITHEANAZHGRE PHL2HKEBEH
B AP AT o B2ILYL A (accesstomedicines) 1X B 2 B LA 2 4% > Bpin/E @
HEHKABETHEANZRA] > RiE—B2N TAESA AT LI LB
Z M RHEETRE B REEE LBBEREZ T ER L N4 B COVID-
19 BT hEAAFRFT! > HIBER -

LA LA AT AR RITHE Heoh c BBREGEFE - BE
URBEEZEERAR R £EEHE XA F L SR T 1% medicine # X drug »
WMERMATEATRAKEEASEM - B6R%E 58 FEHAF (United Nations
Office on Drugs and Crime, UNODC ) # X 4535] Bp 45 & & R H 7 drug —3 A A %
B oo Bl EEEBHEBRNNUARE (KD Hab % RET) (Declaration on Drug
Demand Reduction) ¥ > drug — 38 & 45 % B 5 % %] 2 49 'H (substance ); £ &% £
G ARMER TG G RER RS T BIEAERZ T A EEE P
CRIA AT G AR R AN AR R AR BEXILZER (chemical
agent) s e — AT > HAads kb E %4 (psychoactive drugs) » M B 4E4E 4%
15 9k & # M (illicit drugs 2o sboh 0 J & ™ 3 B A AP A 2 & ob — #A(food stuffs )
ho b s ok B A BCEAE B EF LN drug B RENRD ER2 B W A2
2 HBERN drug —F 248 b R B — BEHERN drug L2 R R T R B E

! United Nation, Unequal Vaccine Distribution Self-Defeating, World Health Organization Chief Tells
Economic and Social Council's Special Ministerial Meeting,
https://www.un.org/press/en/202 1/ecosoc7039.doc.htm (last visited Jul. 2, 2021).

2 United Nations Office on Drugs and Crime, Demand Reduction: A Glossary of Terms,
https://www.unodc.org/pdf/report 2000-11-30_1.pdf (last visited Jul. 2, 2021).

> Id.
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BAA R : (£ B R Sh &4 R ALk bk ) (Federal Food, Drug, and Cosmetic Act,
FD&C Ac) % 201 #5 % 9 ¥ drug € & A& " 732 B7 (diagnosis ) ~ 6% (cure )
% (mitigation) ~ /I (treatment) % F&F (prevention) &K @ URFAEHE
AR KRB Y G HERRETHREZHE (RBBI) 4o ) m—F @ #t
medicine S & drug — 3% Z K44 > #4448 4% (World Health Organization * 24 F
A% AT 4 8K ) 32 & medicine — 3 SRR AL A > LOLEAEAR A E 2 R B 1R
F (misused) Z drug & & %> - # #7484 medicine £ &£ 4 "4 F T &,
R TA Fuib 7k 24 8 2 % & (Any dosage form containing a substance

“approved” for the prevention and treatment of disease.) ¢ ° |

MABRAEM T8, 2EEN (EFE) o BRAAA > ZHRE T4
RPTAE RS BB AP &SR — X R BEREE  — BT R B R e Rt
AXEHMHMATZHEMER B - NEZBEAER P RE AR B e

S ARBAATR  AZE AL ET R RERTAH ARERZESL o = - Hib
RUHEANRG B EEA A TERAEZ S o v~ ARBEAT = RIS o
FAB(EFX)BRX BRLyEaY % ’Z:R(a\ﬁig?%%(syntheticpharmaceutical)’

BB AT - AF - RE -GR-FH A - aHEEAER  RERAY
TR T REZ A N B 5T o B DA A AR AR (BATF B AR AR IR ) NS (2021

—éF) A% /&7» r ;J%é /A 7@“_5")}%’,?‘%&6%@ g‘% 3&%{5‘1 Z/%fﬁ’?ﬁ/%%ﬁ%@“ﬁ 7

4 Section 201(g) of the Federal Food Drug and Cosmetic Act, “(1) The term "drug" means (A) articles
recognized in the official United States Pharmacopoeia,l official Homoeopathic Pharmacopoeia of the
United States, or official National Formulary, or any supplement to any of them; and (B) articles
intended for use in the diagnosis, cure, mitigation, treatment, or prevention of disease in man or other
animals; and (C) articles (other than food) intended to affect the structure or any function of the body of
man or other animals; and (D) articles intended for use as a component of any article specified in

clause (A), (B), or (CO)...... ”

5 WHO, Glossary, https://www.who.int/medicines/areas/access/NPrices_Glossary.pdf (last visited Jul.
2,2021).

6 1d.

T BRTFERMB AT EREG  HEBRTZARAELE - AS ?f:’i ~afF
B adE RATES  BEAMABAZINN Bk EES  BRERFZ @R
%‘7%/% A~ FENE e - GEF N BT EM > BAAEKRAR  WRERZIY

c AR ELTAMESBER  FYER I E >
https //tpech.gov.taipei/News_Content.aspx?n=7717FE40F 1 53EFC6&sms=7A5AA85AB0074BE6&s=
3635D3B7545FAFAE (44 %|% 8 12021 6 A 278 )-
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ZWMBA EREE ERER- BT URLHFEF 10T &4 3 BA 6K COVID-
19 S#E R AR IRE Z A o RZ 0 #4 % B (Heroin) ~ *§%F (morphine ) ~ 4%
kA Copium )~ % #7d& ( Cocaine )~ A it ( Marijuana ) ~ % JE #54 ( Methamphetamine )
EHAMBLREBNESRFLMAERN - FEL B FLEA DB
Moo UEER A RIF(FERREHHIEL) F2HRF2BRAEEBNE —R&
"Fab s ERRE (BRI RLEEGE) FIGE2BRELATENE —RE
I THES e BLTHR BRAFLIENEE - RXE AEFERENT
O MG E AR R BINATEORE AR A —F o FRALB AR ERA A
HEARRCEME  BmiF 5 AFb10-

TEATBEMRA R RE T L REL L BRZ BBES AUBRABE - P
BARIERTAG R~ RABE SR EAR R A TR AE L B B o B HI DR
XA B2 e AR SATERIR 0 R B ST R R B A B L M 2

Flah kSR BB A R RAE MR A BB A - MATHE R LT
SER D GERERZBBLBEMAT  ANELAEIFEREREMITAEZ
BABE - LR AXARBOGEAEEHE TABES  WEHEEHEZ
MEBENRER LS L2 5E METKARAELEE LT 2P L RESD
U B B2 o BB B BB ARTT AR A EEMEZES > BH
2 BANREZ A7 38 0 BHRA R XGERARZ IS o B o PR U R

S HEARAII  HTARRAINAE T EEFB RGN REYw > REeTRGAEY 0 BRR
7 B 4T E ARA > https://www.mohw.gov.tw/cp-16- 60830 L.html (&4 % E A 2021 -ﬁ‘— 6 A 27
B)e

O ho R EFNEFH 1061800686 I T wk A PEATE o ARG MR R B 2 48 B AR AE 3] o

0 (FmAEHHEBE) B 2455 1 BRE T REH A T%u"ag BEA RIEE ~ BEA M
HirgoFhx TRerEL, AARIRPERFHERLHESL -

(B FER) FuFEX —RARBENELEHE—HTL A rt’ﬁ*ﬁm Z BAEE -

2 (FmBEFRERATIR) F 164565 3BRAL T AMBMERELFTEZY S  BAE
FWEZ TR Y A EERMAZERITERRERE S EAREEwEZ—HMEL
BESHTET AL A LSRR -

B RGBS B ARTREX B ZAMRE » RS RSHE ALY R BH R > EAMERILZE
AR B % F 3 o 4 R4 Murray Lee Eiland, Patenting Traditional Medicine, 89 J. PAT. &
TRADEMARK OFF. SOC'Y 45, 46 (2007).
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BATRZE SR > hFE (BFAGSUEHEA BB A4) (The International
Covenant on Economic, Social and Cultural Rights > BAF f§ #§ &4 XA 4 ) ARt
fErén 8k 2 48 B R 14 o LABL A RTAR » AR BT 24 (naroctic drugs ) %) B A b 84

(phychotropic substances) Z &R » £ ZF XA THRN RS RIS Z
SEI

%8~ FRRHHH

Enfkp—Hlams  BLURAIBERARERE HIMAEZERT XMtk
FH 1995 FAMZEE HAMXE E A EM K T (Agreement on Trade-Related
Aspects of Intellectual Property Rights * YA F ff #% TRIPS # € ) #x > %50 B L5t
B REUREREEHRFALE ) ARARRLAZEFHORT —
Rz Beiet (A ABBA - R BB T ELRRE (AWARELe
B) ANEH HUARMEA 52568 > £ TRIPS €M L% % ENF4 %
B ARE  ARMAELTHARRL EERS - Af > RHB—RBH IR A
AR GREKEMEERERRBAESZI A — B RBESTRAEFTENHEATFF
3w A s H AR BB B Wkl TGRSR R R E R SR KRRATE
RELHREDELRARRGEL MG E B o JbFAT R R T o0 — M4
Rl 2 50 8 T kT AR ERAERFE -

»

4 oA NS B AME R SRR AR B S AT B2 £ R A5 B R JER Y
(illicit drugs ) ¥ B R % AR » ko bR R E ~ BRF o RIBA - BB 3% EHF 0
(drugs) 2 A%&A HIV/AIDS > A AR B—FFEHHLZAER CAAIF X (hepatitis C

infection) ° & PA » #HMET B8R 5838 B 4E A IR R B o HATER ~ 48 R AR KRR S R B S A 4

BZXERM o B AT BN ESHEBRBNTIASGRARERERZNE > RbA—F |

WHO .38 s AR A A5 B 45 % 3 (legally-available medicines) 2 &% - 4 R, WHO,

Expanding: Public Health Approaches to the World Drug Problem,
https://www.who.int/substance abuse/ungass-leaflet.pdf?ua=1 (last visited Jul. 2, 2021).

B AR RGNRRIMERIFEMBEREFTEHNARREEEZARNRL S ~ &K - #&xt
BB RaBPYE  c Rt FRREIBRACHARSERGIEELE - HE > UARKRERHF
KAF AP B 2 kS o 4 R, UN General Assembly, Resolution Adopted on the Report of the Ad Hoc
Committee on the Seventeenth Special Session, A/RES/S-17/2 (1990).

16 Ellen 't Hoen et al., Driving A Decade of Change: HIV/AIDS, Patents and Access to Medicines for
All, 14 INT AIDS Soc. 1,2 (2011).
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B AAZAGERMOG AN BB FUE S ALENFATER  BFH LT
A 5& #1454 (compulsory licensing ) ¥ B [5-A-1F 4 Beak b 5 JE #1456 > 48
BFm TR A X BEBAE LA ZH %A o M7 TRIPS W€ 7k Hl 44
HBEZAEF R TENRAXELERUSHTH - P MmH o AT ERERR
BHESAPIEHEREERTFE T AR RO R-FEARMEAR G RF 5
YRR ALEZTLRZ AR LR Z R FARL I 2B R B2 mEAERE (LA
T 4246 4% HIV/AIDS ) » £ & #8517 - 5% HIV/AIDS BB ARG > BH
PR BEAER AL B - EB - PERFSIFNARTSHEEIL - R IGH
HIV/AIDS X A # B BHRESA T LHARR LR FZES EMATIFH
SR1R% > BISR A B R A E AR D2 R R R G HAEARLAT A
BRIy ERMS LA R@ AT S 058 TRIPS ) & F 6938 5] 4
EAR L BEAF G HIV/AIDS 2 2 B ek & R1a3gho > M A &R ARR &
1T 518 HIV/AIDS JR B b= 2 510 « HIV/AIDS #95AT 145 B IR AL &
Mirsh BB E T AELTAMMAEL L ERERBET R T &R Ed4E%
72 % ke A T A AR X, (rights-based approach ) A& 2242 & B8 » BASLAT i B R
R EMTH TRSCHEINNTELLRZ HRURERYD -

BLEA MR EAAREEHZEANLEAR D R854 (2020 )
28 %% (2020 ) £4 COVID-19 22 " 23K X#47 5 (pandemic) X %/ #2
2B ER0RBERALEE R BSEENIABRY  HLERUARRHF
BHEERZERME RTHET > OHRGENGEMERAELRE S > R e
EFHREAERARARSEN A BRI+ 0 B#EX N P BAE T L8 T

17 Lisa J. Sotto, Undoing a Lesson of Fear in the Classroom: the Legal Recourse of Aids-Linked
Children, 135 U. PA. L. REV. 193, 193 (1986).

182000 4 EHAEH A B AL k2% d (Kofi Annan) BP 3 /) 7 i 3L B4 B HIV/AIDS %4 - %
R UNAIDS, Kofi Annan’s AIDS legacy,

https://www.unaids.org/en/resources/presscentre/featurestories/2018/august/kofi-annan-aids-legacy
(last visited Jul. 11, 2021).

19 Ellen 't Hoen et al., supra note 16, at 1, 5.

20 Holger P. Hestermeyer, Access to Medication as a Human Right, 8 MAX PLANCK YEARBOOK OF
UNITED NATIONS LAw 101, 179 (2004).

DOI:10.6814/NCCU202101413



BURHEE B 50 PR ARIG TR B R e B KA R K Bz TBTER ) B - Bk 0 Boh
HTEZRA ) R mAH SRR ARG EAT? A ERT L BAH S
O BAMRE NSRBI LR A L F BT AETEPHRRBREERRFATH > A
R GIRIEIE % AN B RGO R I R A BB S3n L Tak A 697k 8 o 8o A 6y
b o IRIE R A 0 K — EAGRR AL MG COVID-19 &9 3h > R 3bA B 5%
PR ENBRBRAEZZ R LY AL RD - A4 BREBEARBETRIE

mEETHEARE FENFRAETE B2 ERGEESERE RS
FHZ BT EBY BAREFBEEFTFEMARABRIAET - X > KA FHE
R AR MRS RAEEHERYEZ FHMLS o

LA ER 4a 8 A AR et 0y B IR A AF 0 RAREA T AE A 24T A2 COVID-19 7% # BT 2
B35 0 ARG 7% B R o) BAL 6 % % R % £ & (vaccine nationalism ) * 47
RAL—BEEASETEA AR LRNERD - FARGHERRERZH ST
ABERERLRER (iR #HE -RBF) &A@ BT & R IRH]
BRERMzZET  EAKFABARADZ#EENHETRREYGATZ 20 RIE
it 212021 1 Ava) Ak BERARELTLELRN T0MEXRE TH
60% * 1B E T R 2R A T 14%7 - bR FEREHHAKZ BT TR
EnEERAGTEERFEXIRE B FF L WEABRRBRNARM T2 S

20 B A 0 3B R IRE S 0 https://sa.ylib.com/MagArticle.aspx?id=1828 (&4 ZIE B 2021 ¥ 6
A 11 8)-

2 Rt FAEZERETHEARM RS IPE  FEMAHAT 19240 & 11-
122014 F 12 A °

B FoB GERTERRSTFTRT -RLEF CRERERAMGE  REBREAE
https://www.healthnews.com.tw/news/article/50375 ( 3 5;«%”' %8 20218 A38)-

R

% Ingrid T. Katz et al., From Vaccine Nationalism to Vaccine Equity — Finding a Path Forward, 384
N ENGL J MED 1281, 1281 (2021).

26 Lukasz Gruszczynski & Chien-Huei Wu, Between the High Ideals and Reality: Managing COVID-
19 Vaccine Nationalism, EUROPEAN JOURNAL OF RISK REGULATION 1, 8 (2021).

27 Id, at 3.

8 WHO, WHO Director-General's Opening Remarks at the UNICEF Executive Board,
https://www.who.int/director-general/speeches/detail/who-director-general-s-opening-remarks-at-the-
unicef-executive-board (last visited Jun. 27, 2021).
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WA B A RAEHEZ AR EARFIR BB RIS LHEUERE R EZNARZ
B o AN MEREARZE v REaF LY A I RELEZRAY - 4
HRFEFETRAELSZMELEEZURATE > LTS ER Y E LA i
BRI ATREEE BB REFUMELD -

COVID-19 7% @ 15 & — 4 £ M 3 oo fr L BAF F A ML > K 7T fe @ Ea 4o 1990
X HIV/AIDS 7% 15 T AR B2 B R a7 R B 218 18 3 LA R o A4 2 TR
o EFEBRNARLA AR LGB - 52 F AMTEHERA » COVID-19
ARBERAR—BRFEHRLFEEFERAR O UL & 2R FR

b FIET AR AIAMELSEA B EARTA B ZPABFGIRINES-
COVID-19 # ARAMERE & £ 09 % B R 27 HIV/AIDS @ M L4 Bp 48 4

WASHR YRR ZHL? &E-FKFI5]4 8 AFHE Nature 388565 £ 7
2021 4 5 RARE &N £ 8158 FARE 0 DR AFERERAFH A E S
BREZHA > HEREFEHERREFEREXED XIHFS - L5 EidhiE
B #2020 4 10 A 2 B42 H X TRIPS # % (waiver) FR* > AR LR ~ g
RSB~ RBEF T RUEE AT LFD o AFETAR 0 2021 F X BAF BB

SHN S AEAE ZFATEZ COVID-19 K ¥ FAME £ R EL2HKB G

2 Lukasz Gruszczynski & Chien-Huei Wu, supra note 25, at 4.
30" Lukasz Gruszczynski & Chien-Huei Wu, supra note 25, at 5.

31 Helen Branswell, How the Covid Pandemic Ends: Scientists Look to the Past to See the Future,
https://www.statnews.com/2021/05/19/how-the-covid-pandemic-ends-scientists-look-to-the-past-to-
see-the-future/ (last visited Jun. 27, 2021).

P EBBRITER RESF (2021 F) 1 AT E  2RCEMETRBI0OEERY > £EF K

o (842 488]) T&AE T AIEAZEE (high-income countries ) © & % i3 4k B F £ 45 7
An%m%»m%uﬁaw@%%éAa%Ezcmmn9&¥zam°E#’m?k&%%
o EBENESEANEEEAMSULZAD MERSHEIUAREZ RS E SR L8
T100% > ALEBRFEEETUEZHEL AT ZEME - 4 R Mary Brophy Marcus, Ensuring Everyone
in the World Gets a COVID Vaccine, https://globalhealth.duke.edu/news/ensuring-everyone-world-gets-
covid-vaccine (last visited Jun. 27, 2021).

33 No authors listed, 4 Patent Waiver on COVID Vaccines is Right and Fair, 593 NATURE 478, 478
(2021).

3% WTO, Waiver from Certain Provisions of The Trips Agreement for The Prevention, Containment
and Treatment of Covid-19, IP/C/W/669/Rev.1 (2021).

35 Sam Meredith, Rich Countries are Refusing to Waive the Rights on Covid Vaccines as Global Cases
Hit Record Levels, https://www.cnbc.com/2021/04/22/covid-rich-countries-are-refusing-to-waive-ip-
rights-on-vaccines.html (last visited Jun. 27, 2021).
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B3 2 PR30 - IR BUR X388 3 A BN 8 R R B & B R 32 S 404 ot
AHE Y NEARYF S RGBE

BANEEERBRAAMBAEE H R RFLFEPEEARLA
COVID-19 % ¥ Z ]88 » A H AT RUABR R & 5 B F by B R 0 5] ot 8 8,
8 COVAX 7z ¥ ¥ M -F & $1 TRIPS &) 3k #AEAKS] o KM B IEB B KA
fTegEEm s ERRF OB LT MR A FHETREE R FEZRE ? §HEA
REBER AR CHERF MAEASCELAGEHFLEPRIRALB FEZTZ
TR LHBEBAEMFRESLR - AR aK L TSR B EHBE
RFBRIET PREABRZ AL AR L EA AL L HEESH AR AGHER
B4Z (Sustainable Development Goals, SDGs ) #3218 » # 41 ¥H 45 k7% 7 B A 1 84
KRR DA ELE AT - R > ko b X BIIRAMEE RBREBA > LA IE
ARUBERER T EAAMEMBFIZ R EFRME - BT AR A 23N
BG 32 A AR T Re R A 2R R B R AT 1L 2 oh it A a4 A] ©

i LA 3% ] I AR B ] 2 b FARE AR A MR F 5 0 HH TRIPS % 8
%~ 5 27 R AR 31 455 5T B AL 53T B P48 B ORS00 A o 24 AT 3RAT
b B BIRERERAR T ERD AR EATRBIIZME (2 R RPIIZHEA L T
I TRABEREEFAREBAREER > IANEEHZALER 0 A
AT BN RANEA AERREEZH EERRAAHEFHT 2 ETHR
PRI R |0 AT A R FIIAE o 4 E] HIV/AIDS 7 RFATHA R - B ikl
% % (Doha Declaration on the TRIPS Agreement and Public Health, Doha Declaration )
Bk X B R T B R B N o M TRIPS # € % 31 #R R4
BRI BN ERBENER 2T A TR 8 A 30 BART
(August 30 Decision ) AulAfit £ > BlIsbARFBFI MR RE O L L E R E LY

HREANZBERS KA ERR EX FRAL BB S - $EAAREZE KX

36 Amy Maxmen, In Shock Move, US Backs Waiving Patents on COVID Vaccines,
https://www.nature.com/articles/d41586-021-01224-3 (last visited Jun. 27, 2021).

37 WHO, Towards access 2030: WHO essential medicines and health products strategic framework
2016-2030, WHO/EMP/2017.01 (2017), 6.

38 Article 31bis and its Annex to the TRIPS Agreement. See Eduardo Urias and Shyama V. Ramani,
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ANTBERBEEN B HUBARZEATHEEFAFZAREEZEHR
ARBBEZERBEREAEITHE  HENABFTHBITRPIZE 2R AR
HEAHBRZEALZ -

#— BB IER e e A8 B 3R B BB 5 TR BRI 58 R A B L EH
FREZEAINAEE KT EERZIR - LGB HE B B2 48 i 55 Z Praluent %
] 1B BB FR R TR G A LR A B VR SE A ST B Praluent BA A XA 5 A d 0 MR
@ ¥ Praluent SBAT R AR - KA G EFREIEH O BR Z % o Plavix BT
FlixAE BB A A R R FIREERARRZRZHF AT ER RPN
6% HIV/AIDS fo Kb fm 2 B ab A dy > R AR B LRER TRIPS #2490 &
Vo AT B T oo AR R AT ARE 2R ERLZBHA B EZTH
mEBREAERBHBARET JRAEBESRBEEFPARAEZERE FL2H
BRMBAMEUARB N At TRELBEG P ARTAERZELR -

50 3T A ASCRA B A B MRAR S Ao 187 A A R 2 o 3B RS FRAME
e o 4 b atiAE Bl A B 6 e T e e R B IR A 1F T 4 R & TRIPS 2
SR E Ao IR~ B AR R R R F B A SRR R R AR
N MR R R R BT R % ERAR B B R R ARG 0 R KA B AT R
0¥ 2 5 B AR R ) F 38 0 {2 BIRG 64 BT A B AN B LR AB B A A 09 4T 4E -
TIEBER AT BRI B R AT ~ RBE ~ FE - WA SR REREE 0 M
IF 48 AL G s A 1 B Mok SUR B 6948 5] R o M e b b 5] R B 2 A R4 R AR R
BHHAT  EEHBEANBG MR ERZ b RIS FABALLERARPFEa R4 -
EHARGHEYAAERRY > PEBAREFREAESLZREL S &
FRELE R LR T REAERE P —REH - BE A DEHET ~ MIUARIE R RE

Access to Medicines after TRIPS: Is Compulsory Licensing an Effective Mechanism to Lower Drug
Prices? A Review of the Existing Evidence, J. INT BUSINESS POLICY 1, 2-3 (2020).

39 Mayer Brown, German Federal Court of Justice Denies Compulsory License on Anti-Cholesterol
Drug Patent, https://www.mayerbrown.com/en/perspectives-events/blogs/2019/06/german-federal-
court-of-justice-denies-compulsory-license-on-anticholesterol-drug-patent (last visited Aug. 3, 2021).

40 Peter Maybarduk & Sarah Rimmington, Compulsory Licenses: A Tool to Improve Global Access to
the HPV Vaccine?, 35 AM. J.L. & MED. 323, 330 (2009).
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BREMNGEAT LR GAGEALRZGZEE ERTER FHRE
FEHNBALRBSBETREAR IR - RAATERS 228 HBRELRHE
# 7% ; (Trade and Investment Framework Agreement * MA F f #% TIFA 1} € ) #93%
FI4 o 3 A e N T B KT B 4 55 4 B 44 1 3k ( Trans-Pacific Partnership » BA
4% TPP #h3k ) 4428 > #2017 4 12 A 29 B =3% 1838 > 37 2019 4 8 A 20

WeAT BARE - R SE THBEEES, ASIRB Y QLB AELR
B TPP WY HREGFAEZLERBOER TH - bl BREHERAES

LEYIF LTRSS R EA BB R R AATIES E L B b L BT
BREBFBEFERLEARGESLABMERAMEERE -

MR R B RATEF R EH R R > FARE T k4] 2L ERELFTH
FHEAGRLENFTEPF LT 28 T@H | B " Sk BMBELHT
WHAHARTEFEAGHER AmESE L ELAELRE ETPHE 12
BAARRLTY - HRiE 2M@A T2E8, REEHE " ARNES LA -
FRER -FHALZLENBEFATRBENZHEBOFELT  ARTRTE
HEFEEHERMLBAEMBERTOEANE L ZAMEXTEETHEM
BCER Z o sbIh o ARRBAT B S EA — TR H R A IR A% Rl A2
ARBEEROARMT  [AGEE L % L0 R EHE LA o8 BB A RE T

HOTBIREE AN E 0 F 10 B & E TIFA G848 &
https //WwWWw.ey.gov. tw/otn/SCZDCF56C7DDD197/328ff503 e0e5-411b-97b7-23d3af648931 ( #x 1% %l
%8 :2021F6H 11 8) [F#% 10 B &£ TIFA ¢35MMER] -

2 TPP i3k ¥ A Ml S A& H ey RMEA T F 18.53 15 -

BRI RBAER ~ Mok~ BHABRGHERAAELERNERTLELRHELEHE - B
TARE A M R B SAE S o Mt BB AR TR TPP i3k - REAMA BBEAH R EZ 2
B S RAMARFN RS ENEEE > 1070423 AZ T JE -
https://www.fda.gov.tw/tc/includes/GetFile.ashx?id=f636694364438478130 (&£ B1E 8 2021 &
6 A 12 8) [1070423 R FE JE] °

4 Office of the United States Trade Representative, The United States Officially Withdraws from the
Trans-Pacific Partnership, https://ustr.gov/about-us/policy-offices/press-office/press-

releases/2017/january/US-Withdraws-From-TPP. (last visited Jun. 13, 2021) [hereinafter “The United
States Officially Withdraws from the Trans-Pacific Partnership”].
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Bk 4 BB R D B L E AT R R R A B o

Moty

KA EE > FHREHE FREFROFEL— B EDHEMEAANE
FlR &SRS B A AU L3 kR £ B 2" 41435 (patent dance )
OE 0 MAGREMIETEFREHEZRE > HF2 L EARE WA E— B
MANBAELORETY c W HMBRBRHN R RRE A AL E Ly R
B ARMEARE LA 6 A RIBE  RREMEMRMERL G LT AL

WA EAREHEARGE KM EARTRAAMAAMENRE - T®RE R
HERBE - HEAREGHASHIER T AR ARG RE (FRELTE=
iz—)ehM BERENFEMEHZF  FROFTHNAHREES KA
T stam ey R AMA F38 0 TR E SR FH T A T RS AM ¥ (3
SEFE_EHZ= )

WEFEEHERESERNRFEF  AXTRAER RN EHRA &
TAREE B Sn L A A o B AAE B ATE) H 235 R4 (claimright) 248 % 2] 538 > M3k
AR R B S AF A B B R4 o EH R TRER A B ] B2 &2 F T
B —3R R 2 HRA AR R 50 JE A SUR BRAIIRAR R 7 B A 18 64 B A
GFZH DA BN BHIRMEAB R IR EZERTE > RIREARAR L EHE L
X MRA0 o HERPRIGHF MM Z A REHE BB I RLALLFTHE » A

RAHBP BB B LIREBMETARAEZE L K BEBAARZE LA
REFELEREZ AT ZHE Choaill o T FEANBARERHAT

46 Alexej Ladonnikov, The Biosimilar Patent Dance - If You Don't Dance, You're No Friend of Mine,
35 SANTA CLARA HIGH TECH. L. J. 135, 141-144 (2018).

YA RRANRR > TR A AR R R R AR LTI, N Ee (ZaRE )
https://www.mohw.gov.tw/dl-52702- 36852ffd—3681-43a0-bffc-e0216109d0f0.html [F A=t & 448
k%L E R RARRETITHZ NI GHRE] -

B BB AR 109 FEREFRTE 46 RFIA -

49 Elizabeth Siew Kuan Ng, Balancing Patents and Access to Medicine, 21 SACLJ 457, 460-462
(2009); Anand Grover et al., Pharmaceutical Companies and Global Lack of Access to Medicines:
Strengthening Accountability under the Right to Health, 40 J.L. MED. & ETHICS 234, 245-248 (2012);
Ahmadiani et al., Challenges of access to medicine and the responsibility of pharmaceutical
companies: a legal perspective, 24 JOURNAL OF PHARMACEUTICAL SCIENCES 1, 7 (2016).

S0 2 aAkdy & T N4 TS | B E TRIPS-Plus—— 2 5% 2438 4 £ 5 @ FA#E R 5] 4%
HAOEw?  &EGEM 2468 > A 17-18° 2019 F2 A -
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ERBEERGEZBHREXTHEZTI SRR ERAMBEARYE HREEES
R ] B B AR R AR Nk F AR 5 B ARE AL AR AR ST
Bt AXATAGT I CHAMBETARREZE R B EXnpHBgi

XA ARBZBAEXAR AR R & ZARIE -

plind

B AT R Ep AR PR B A R B AT A R X XURK AR 3k o 4
BH BLERAUREAMAMZRAL AN EHAZ AEFTEEAMZ
TR AU B EMZ AW FAIH AR SR X R
BA OB AR R T A R B L 2 BREE S o ke 0 A
XA E B A R AR R AR R L L AR N R SGER S
REE ) RGUZARREEFRHREZEE  BUARXAETELREE
WRIF - A AMEAREZ LN AF RS ZENBLE EX0H (WX BEH
PR NRL B ZFE) 4y BRI ~ TRIPS F BLA v Z A4 L A R A2

SUbu 3R B B AM AR N 1842 B A RE M 814 7o 0 B L AkE 38 — 3 2 R o i SR A 4 R
AT AN EARACZ LA ERHN > RN EEANBA A TREAMZIRE - 2%
A MBI AM RS e, BT AR EA  MxEg ) REREERPREESL LA
A4 (2013 4 ) e

2R S EBIRE 5 AR A X AL T E A ARBE X R AR o ok bl4%4H
HATETE c FABEM ko lfTRREMER % ZHEME % £7TRIPS e T &M AN R
REBF B Rzt SEF RN RSN E 54528 2008 F12 B 5 E3ri » #
TRIPS 2/, BAE R S35 SRR HM Z hRe LB R > FEUESFH > 1 A 1 870 2004 £ 4
B EEE FRLEE LA FRE TRIPS A &5 AR R E » #HEES
Froo16 & 1#102004 5+ 1 A 5 A6 > A 8PI MBI ELE TRIPS 48 4 BA X Ao
(EB)> 2B#EE > 14 5 681> 2010 56 B ; A6 > FH] 7% F424 5] Z ¥ TRIPS £ 4% 4 3%
Rz P (F) 2EEE > 1445 T8 2010457 A Aas > ZH %P HSZE R TRIPS
NEBTAEGAAZ A (F) 2BEE 0 14588 0201048 A 5 HEH - KAMME L EH
B B AR B 28R REENHEAALH (2014 5F) -
B om B RIERAMARGRBEREL MR EZERE R REAERAMHRER
2011 4 »
M ohoti3g > AR ZAREFEHNEBRMRFITAREZRR BB REMTEEAY
Bt gt RprrAEwm e (2020 ) Z@wm > SAREHEHP L EE ERFOBERT
> B8 XREEMMAREERLERPMERAALH (2019 F); HEF > REHEH
REHEZERARB-AEL BB RAREFREES ZAEIR L (2019 F) -
B iR FRERENBREAHEEENREHEIAE 0 B 2EHEZREENH R A
WX (20194 ) MY EAS T HAEHEHEHMENRLEFTRZPE > L@ ALH
ok AT AR EIA LR (2019 F) -
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Z A6 ARG R B (HF k) 50kAT 5| & FALEEHE X @MW
WA EHNE LA X HES AR T 0 B AR ARG EE A
HME EAXFENERELIGEELOAEAIARESEHERZ AR LL
DAAALRERRBR ) EEHERZITRERLGEAEC A EEXE
ST A AR IE AR B R XA AR ML B LA R R
ERBREREETE  DEBRBEGEEL IR O RHERGE TAFHEE
ERREZRRZRBRABRZES > 2HEAZAERATREARESAAZHK °

B8 ~AEBNHRY X

AR B A S TR REL RS ARE  HBARAMEZ A
B2 > BRXNE > % 145k — &M ERE (General Comment No. 14) 3> 12
BAMIARZRERESTARMRZIEIRE G - K RBRRN > BpfEL
AXNHEHREAET ERRELEBETCHERE - RAE 2B E A
ey A EME T X > S FES R R KR E CERETE 785 R E
BE S4B A B Bk S 22 RS IR AR AT R G R AR A 0 R A B RAH T
ML EAMA MR ERER > AR TREBREZRERS o 2R GKRE
S R —F R R AEE L A X B R R &R AR AR IR B AR K b P9 o
NEEHLE - REBEZREAMER BBEARTAMX LT ERGEER
AT R GH R RARER K EENEE FRELLREAHEMIELS
BMAREEAM LI RERFGHEAZE - KA EE HWERAFENG " &

30 du b B 2 OGBS AT FAE L E IR 58 R e T AR AR A AR HE ST
e 2R482 0 FES0-

T o B EERABLEFEAEG X ILBAR RS EFT A MBS E  REREE
LRk EL LA EIE R (2019 ) H454) > B EFELHENKREZ T iemiE
B 2 AR RS ER A RAA LR (2018 4 ) -

B JoBkpk B HBRAREHEHBRRAL EEZLEREN TR ZHBE » 2 F RELUEEEM KA
+3x (2018 %) -

3 CESCR, General Comment, UN Doc E/C.12/2000/4 (2000) [hereinafter “CESCR General Comment
No. 14”].
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YRS SR ECERiE o WA R S DNC L 223

Hib AEBATRBRENELTAERAIGE ENAEE LR ZRE AL
REZE > AXHFEEBBAINYE 12 5HRT  HHBRR LRt e
XAL# A% B & (Committee of Economic, Social and Cultural Rights > A F ff 5 £&
AXHEAEZBEG) BBNE 4R BHEERE HHaRABORAHEFS S
BREEMNTERRAKAREZREARRAYEATE LESRRMAHEE
FARBUARER > I BREEELTRLARZNHEFRERE (FRBEFE 757
e~ 763 3R T8S SREMAE ) ML F FEEE FHIN AR A % Sk R
ENE: S

R A2 5] EREI HIV/AIDS RAR T R EFI AL TR Z
Hig FNAEARGREBEEFARLAEZELZNAE - Bk AXGEZEUAZAE
R BB £RBEGHAEITEZF KT BB L HIV/AIDS #5875 8 M
RUBDAALEBHIXNYFREZARES  ATREBESFAHRREF N
W LT R B RG22 AR 7 W0 R T W AAR BB A5 AR AR R AT A A b
BAMARESTRAZER? EREZEBEREETMFAHEARIAMRAT R
F2 AR 7 PP R XBRIR K Z 78 -

Bt AXEREBHEBREIAR T ik A AMERBAMRRELT
B e A L2 53T A 2 A8 B SURK > AR ST EAE R s RS R T ) 0 e T B S 3
BMELTRSAAMZINR  REBARE FHREF LRG> oA E AL DT
AT HERE AL RBAR TR WA H 6 KRB GBI AM F
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AXSAFRAXEZRXBEEIRHEAXEH £:6 T 2524, R THEER
B MR #ATRE b BB GG E Z AR RGN T EEERRAM
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BXwmBEEF-BBM T  BEFEEFN T IL AXNFEATLASHEEIL
HUBRBRBAELTXRESARAHE UEFLNBARZEHEZNR(ERER)
EMHFELERRFREHE T YR BEREZRLAG R FATE RS
ZBERE (BERR)  KEBNFEFTOERGXZIRE -

FEEMEMEAIZIA R - ARBOATERTHHR - FAEHRE
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R AR FE N Bk > 2 AR AN Bk MONBRBUEBA T 0 SR A
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care ) & B & AR (medical treatments ) 2 #b > B 82 T AEAE ~ A A ~ 38 8 BAEHE
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BEAMEAEAMEEZHOMG e TSt A ELE.
AT LA E BEREKXTRGT T ABTERESIL FATER G A GHEDE
ANRBIEEN DA NARBENA - RIRHHN T2E, W5 & e > it
IF BB AAEF] A8 - SN AT A IR B R AM 69K > BB E— E e8I 0 B
BAMARENBEIRE G HARAMY AR - MESETHATEE  ERAREHE

83 Eleanor D. Kinney, The International Human Right to Health: What Does this Mean for Our Nation
and World, 34 INDIANA LAW REV. 1457, 1457 (2001).

 Eibe Riedel, The Human Right to Health: Conceptual Foundations,
https://www.eda.admin.ch/dam/eda/en/documents/aussenpolitik/menschenrechte-menschliche-
sicherheit/01_453 Riedel.pdf.
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health) ¢7 »

HEHBRZAIFGBE ™ S 4E R & B F S0k 2 5 m HARMER T
REFBE > NEERILE R A EEILRE > B3 20 HaBA R FMEE
FAe 2 th o A BB XALE BRAES - AREME @B AL SR EHERE LR
AEEZHMBREOEZRRE > A5 HIFF - REMERRREBH S O EY
BT 80 o 23 A) B FAL AR B A AR S R A A B A A 22T B 46 X BIARIE
HE AR AR, B IS ST 122 B A B9 7K 3R o LR ) B o AR @ IR KA SA RO A A —
BRAAMG B L BSEGH EI - 1941 F £ R LH%BH 4 (Franklin D.
Roosevelt) EHEW KB HE TP MEARZWNEZ A B (freedom from want)
BERM > BRMEEAMBBRIG EEM o L3384 1945 F 8 & L RITH
BARBES A eRE R ERAIRBARFEEL A% (BAEREE)

( Charter of the United Nations ) % 55 f& ° 4444 1948 F (- RAMET T ) 7!
(Universal Declaration of Human Rights, UDHR ) % 24 &3 & 1946 & (- R4

4 sk EF) > (Constitution of the World Health Organization ) &) AT & A 8434, -

85 Sage Publications, Inc., International Sanitary Convention: Proces Verbal of the Deposit of the
Ratifications by the United States and Other Governments, October 7, 1920, of the International
Sanitary Convention Signed at Paris January 17, 1912., 36 PUBLIC HEALTH REPORTS 36, 36 (1921).

0 BB ORE B BERLERIREL 0 MISE AR BB HARFTERARYE > RILbRHEEX
health JE2 5 T2 & | WwAEH)] »

7 Alison Bashford, Global Biopolitics and the History of World Health, 19 HISTORY OF THE HUMAN
SCIENCES 67 (2006).

68 Hpul > F3E 530 R 583 ¢

® GEOFFREY ROSE ET AL., ROSE'S STRATEGY OF PREVENTIVE MEDICINE 162 (2008).

70 Charter of the United Nations, Oct. 24, 1945, 1 UN.T.S. XVI.

! Universal Declaration of Human Rights, Dec. 10, 1948, UN Doc. A/RES/217 A (I1I).
2 Constitution of the World Health Organization, Jun. 19-Jul. 22, 1964, 14 UN.T.S. 186.
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(MEREFE) FS5GAZERRAMRZI R EHBOER LEARE
BEEBEAGTEEA g FZREER - MR TE 1BE | RIEBFEAGTE
BN s F 2 R T AR &R - e~ 4 (health)~ R A M FARZ Ak
R SAER T A e |  UEAE I HZL T 2BABI AR ARG B LB
BERE T RAoMkE W BT RFH - HNAEBE RS RS E (B
SBREE) FS6EAE—FTHRT T &G B BIE AR ) BAB R AT By 91K 40 8%
btk RERES SS5HEAABRZITEE o 7

BEBREMN 1948 FAERG LBBRALE N - LR AR AMRG
HEBY (BRAMET) ZETETH25%F 1 BRE T AAFHEL A4S
AN RR I EFBF R ENAETKE QR RE R~ ERfud
RO TRIAERIRE SRR BB TR RERALICREZERGHFELT
FTRFARNT > AHELRE .  MBRZT (FRELAKRET) AERY
HRARNBEAFZ ABEH (HERARET) ABAAAHEZAET "8E
(adequate) B9 A FIZE » MAHLARFEFTES " &G EEZEH
AT o FEFREAERT S PARBIATFEME AL T AT - S fodk G b by RAFKE ™
RAE1E & % % % % o Chealth is a state of complete physical, mental and social
wellbeing and not merely the absence of disease or infirmity ) * $b#b » BURF $ A R A
BROEERARBRBATHEEETHESFRETR MEF RS TER N
RBRARE AR A0~ T3 BUSR P~ 85 A g b ey AR AM - L3215

WAk ST T P EY TRAMA > 015 1978 F (MEAEET) *A

3 Nico J. Schrijver, The Future of the Charter of the United Nations, 10 MAX PLANCK YEARBOOK OF
UNITED NATIONS LAW 1, 5, 17 (2006).

O AMAEREET) L EBRUABMEREZIRAALE > AT ER -

5 Article 55 of Charter of the United Nations, “ ...the United Nations shall promote: a. higher
standards of living, full employment, and conditions of economic and social progress and development;
b. solutions of international economic, social, health, and related problems; and international cultural
and educational cooperation; and ....”

6 (HRAMET) ZEBIRUBSBREZIRALBE  UTER o

77 BEN SAUL ET AL., THE INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS:
COMMENTARY, CASES, AND MATERIALS 978-979 (2014).
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1998 (544 & % ) (World Health Declaration ) °

AT g T o R A A EFT T T3 R AM S T 8% B

i H BB P9k RN R AR h S B S ST AR 4B AR S « B & A S A AN > TR
4o 1965 F (R — 1 KRR B /A 4) (The International Convention on
the Elimination of All Forms of Racial Discrimination, ICERD) % 5(e)(4)1% ~ 1966
F (BB e XA B 24 ) (The International Covenant on Economic, Social
and Cultural Rights, ICESCR ) % 12 1% ~ 1979 4 (4 i2 #47% — 91 KR A &)
% 11(1)(H), 12 #» 14(2)(b)#& (The Convention on the Elimination of All Forms of
Discrimination Against Women, CEDAW ) ~ 1989 4 ( St Z# A A4 ) % 24 4% (The
Convention on the Rights of the Child, CRC )> $A & 2006 F{ & < gt F] A 4))

( The Convention on the Rights of Persons with Disabilities, CRPD ) ° 7 4w B [ % T
#4% (International Labor Organization ) #% % % 1981 & ( B 78K ¥ 22 2 #14 |
#)) (The Convention on Occupational Safety and Health ) ~ 1985 5 { B 78k ¥ 12 &
RB# 2~ #1) (The Convention on Occupational Health Services) ~ YA & 1989 F (&
1 R ¥ 38 % A K 2 %) (The Conventions on the Indigenous and Tribal Peoples
Convention ) * L (£ B ¥2 5 B HE A & & fR %

RAERLTORREAM  REERERSE » SHEEXLHE 12 52R
Eoo HF 1 BARDBEAMS B FE2ARINEHRTIEEAMNSL » 45
(1) M358 & £ (stillbirth-rate) #276w % (infant mortality ) > /% & 7, &
ZRER (2) BRRBHRTEMAE S (3) A - BRERBEREEE LR ~ &
2w BERAEMER > B (4) FERARERFHREETE LR AR -
BAINGE 1245F 1 BRE T AN GHRAERAAAR IR THRED KRS
BEGGRIBEHER -  RAXFREE(ERAMEST) F254% 1 B F

o

T RGN E 124F 1 AZRAER T AR (recognize) MAARE " AAMEH |
(everyone has) ZFAMA] > (2L EHEEEHMGZRERPER ZARCEZEARGEEAME W
S8 F LAAR JE 69 4R % o 4 R, Hestermeyer, supra note 20, 132.

7 International Covenant on Economic, Social and Cultural Rights, Dec. 16, 1966 993 U.N.T.S. 3,
article 12(1). NH EZFBRAEEL2BREREMNEI T FXALE » BEOREZMAET AL
FoUTFER-
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80 8T AN SR E R AT E 11 5% | B AR
BREBARENT BE AL E RRNEFBRRHEGRA > MmLF 12 45
B AR TR BRAINYZHUFRARLE (BRARETET) F
25 ey R AFHEAEE AR ARG E R AR TRAHEABEAMS L
BAARRME S A2 T R0 R F M ARAEAT C A o Tk o B H A8 -

% 1950 FRAE T H SR A# Z B ¢ (Human Rights Commission) & 3%
BALXUNE) T E AR E G R B BT8R A E TR R L B R ) R R AR
B B PR ARG > SN A TR AR EHRBOBE - % (R
AaBET) AL T RALEZAGARFESFTED "&E @RS EE
A2 o Hib > BAORAME B GRBA B HARE — B CHHORIERR > &
BB EEAINNE 121455 | BREXFERL (R ELakEE)

MEH2BAZ T  AAFREIITRER I RSB EZ MBS EE-
T 4 R AR AL ST R B 12 B B8 ) S 1 B T R A SUIR SR Ao

R > 4B SUA ¥ AR Jo B R A B AR B 0 AT B AR E A 0
BRLRABB G F QAT - —Hd > REEXNDE 1245F 1 AZXF » TH
1B 5y dbudfe By 33 S R AR T AB AR AT — AR TR G R SR AR AR AR GG AR A 5 —
@ FMES 2ARRE 0 KB K RIFEMR — AR 0 R S A AR - S
FERRETEZANEAMEOR 2R  TEEZHMEBARERIL @

FHRABAANEEFE R R VG RCEMERE  BH R MERERA ARY
TR B 30 AR AR L B 4 B B AR DS e

sboh o B2 F | AKX %GE > NEFE AR ERRE - EAEHE

O HRAMETH 225G 1 BATURARBAMBRE T TERAMEGALT  REE R E
BEMBRRELRBLUARE FH T8 2N AM T T (American Declaration on the Rights and
Duties of Man) % 11 #&89% % - UN Economic and Somal Council, International Bill of Rights
Documented Outline, E/CN.4/AC.1/3/Add.1, 285-289 (1947).

81 SAUL ETAL., supra note 77, at 978.
8 1d.
8 Id, at 979.
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N BRI AN RN REARFERBREY T BT RLEM
RARAFEEGFEE - R RAM T T BRBEAGET4 > Sk Kk (#F
Bk ek F ) MIASEL B AR S QR EA S o A G bt RIFRE - @
BREFER  ERFRGEARTEAEXNNE 12 1455F | BEHNERE AM G RHE
> AT R A — R IRERH R R AEFREES RGFHE R
FARBEAESNAOE 2 455 | BRCAERL T IRAEN TR E N &S0 E B
ANROEEAEB T 2 Hib F AR MBS XA L E TR T B84
WAL B @R RP B EMAE B £ 2000 FE:BBEBE 45— R/ETRELY
AR o

Dy

AR 0 BPAR AR 40k TR B AL 3B Am AGR I - 45 e B A RLBE X A%
Bl 634 Sy ir i g - B2 B RIE - 1978 Fhittirad 3 S BEERIR
147 4 4% 42 € 3% (International Conference on Primary Health Care ) > 838 7 (FTHr K
& & X Alma-Ata Declaration on Primary Health Care )’ 3% & & ¥ #8 & R #& 4 1970
FRUBRMEEZHEHAGHERERGT F  REBEUABHRA T oo Fapms-
RTHRBENLBRSEHM > BEAERACERI B A 1242 (primary
health care) RAS# Kok &4 > REMEARAIHARE A A TS HHE
BES o X 2| B BRI e B RAR G 0 B 46 SAF SUE AR R A g @R B F
HILekAb - AR > #57F 5 a4k (World Trade Organization > JA T i A&
R ) meRa TR - A4 A 64 5k f] Bl IR 22 136 -

(=) SBRUNARATIE LB AR 138 7L

B XN SRR R AL B B R A R AR 3 2R 0 AR T B IR ME A B 4R
HHEELT AL AT EE -  BRHEXZBEENEE 45— RHEERZHILA
A7 e B L @BEAMT R @ % U B RE A LI E % 84 SN PT

8 Daniel Tarantola, 4 Perspective on the History of Health and Human Rights: From the Cold War to
the Gold War, 29 JOURNAL OF PUBLIC HEALTH POLICY 42, 44 (2008).

85 Id, at 45.
8 Id at 45-46.
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B ECAR L SARR > TR - Ao - AREEH - M RAEL
AL FEST o Bl b o A AME T AR RAT A HAG AR AR AHE R T Skt — TRAEASS

F14R—BHEERERALNNGE 12 EMRIAFEME R AN R IE LRI
BTt R ey A (righttobehealthy ) © RZ » A %A —REARFEAR
RBEARIER R A MBBREAARZIE R SREGE CHEBEREFFS
# & (equality of opportunity ) 8 ¢ sb4h» 3 E R ERABH NN E 12145 178
P AR T T AR B R AR oY & B 9L A 42 A | (highest attainable standard of
physical and mental health) #9# A FF LA 22 TEAAE ARG LT
okt 5 (biological and socio-economic preconditions) A& "B Zrr E4E &
/% (State’s available resources ) o i 38 3.7k JL & A UK AL 3 FE Pk o4 48 B 30 4
R aASR Y R T TR RSEENRE  FASEAGARAM
CAHEBRF L 2L %K ERREEELANLEL R P LR EEF LHEE
A2 oy £ B o WA 4 AR SL R B9 4 A AW B & B BURF & VT AE s AR A B AT a0 M A
A% (health services) ' 5 B 738920 B R O3 X K b5 % 4 B 1487 40 4 4% &
BREAAREEGHF FAANZENE B —F @ BAXZECEAERAEY
Sl @R ARERFMANT Z  ARAE TS A MR AMGRAE
FEGRARRAFEFAEREARGREMC - FRLEREESH R A LT RA R
TR BLBUR B TR AREAT A NG RR IR R R B TR R R AR A AR R 64 1 R

WM B ARREE RS EIRAEF RMER AR £ E 7 X LA TR H

87 CESCR General Comment No. 14, supra note 59, at paragraph 3.
88 Id, at paragraph 1.
8 Id, at paragraph 8.

% BEN SAUL, THE INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS:
TRAVAUX PREPARATOIRES, VOLUME 1277, 415 (2016).

1 BEN SAUL, THE INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS:
TRAVAUX PREPARATOIRES, VOLUME I 278 (2016).

2 AR EARABNERNEBEFERAMER > Rt L& APUTHREAM GG &

(rhythm) #&°T& %3t A A ARE » 55 R EMEFROBRE - £ B@EaMPuTrIA
BIHUGRE E e AMRE 0 K MAEITE BB SARIE LA 1 RPATRER T - 2 R BEN
SAUL, supra note 90.

B RAARAEEAE MPATHRAMORIAE > AL R ZRERGEREEMEE N © 4R BEN
SAUL, supra note 91.
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BN & A F KRB E . B b & B AL R LR PR A A%RE & (healthy )
B R RAM M EZM IR AR A R HERBAS TRAAREHERD 2K
SR EAZ T OL IR E R BAE RN ~ T S~ R AR e HE A0S o

AL AL SUN S EHE R A0 R REERZA G A — R B R & R
AR (2R E RS T TREER X RAARE | 235 MIFE&IERHE
T T X REAMATREL > ARz T ATEERF ) MRREART
UNEREBEGEES - Z 4R BEELETHEREARGNEZ S A= REHT
L4518 &£ 4% 42 (health care ) ~ 2 B B M2 F (health-related information and
education) > A & H A K F % (underlying determinants of health ) - (3% & & &\ =
—)

F AZX— SAINHTREAM PN

#a 7] REAMNE | B 145 BEERLZHMRA
EX gk O A @ MRTAXEETUESZIN  HA XK
é%;;i (health facilities ) ~ 7 & %o HR 7% b i0 48 42 %}
i B0 B |} R A 0 T BB e S
eV % & > Kb K5 s
%Ef‘ @ LE (BAXNH) HI2MKFE2EF 1R
fM@%’ H, 52 4 4 4, 2 — 99
{4k g fe | Planning
4§§ S \g‘ s Ifsk/— ki %/_’ ! .
o m s e | ® éwﬁiiﬁ>%llh%2ﬁ%1ﬂﬂ&
MIERIE o mpmms o s RaEe (LB RIRE
(infant, child bR R R AR DR 38
and adolescent Bl 4ty % 30 2 101
health — o
calthcare) | o o s kA7 0 B R LA R A LR

94 CESCR General Comment No. 14, supra note 59, at paragraph 9.

Id, at paragraph 31.

1d, at paragraph 4.

77 Hpi o F3E 530 R 587-588 ¢

%8 CESCR General Comment No. 14, supra note 59, at paragraph 12, 21, 35.
1d, at paragraph 14.

100 74 at paragraph 14.

101 14, at paragraph 22-24.
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R

4 F AT AR
( Maternal and
reproductive
health care )

HE (BAEXNY) H 124F25EE 1 &
HE ez —10
BEEVEREAMY T E2 —104
HAOABRHNERERTHARBRELAEREL

ERORB

REBRREHE
(Urgent
medical care )

(B nd)) F 12 thH 2 8% 3 RATH
TG B FE - AT R AR
BRBRAETNHENTRELRESERREHEA
B RRAREBENTREKEAEESR

& 8106

MR R Lo s i AR AR
R e B R B Ar B s AR B R 107
health care )
O (BHINH) FI2M4FE2EE 4 HAE
BLIE PR AL 0 SR MR A SRR 108
o | @ ARFERSEEERE @R
( Mental health fik 130 SEHAR
. ® 5 U[EGEEELRAER S IEMEE B R B
services ) g 10
® fA—EMEHT  BEATIERSIEERT A
TR 3R 0 Bk F
1B AR
(Primary health | @ 74 f7 4 17 &A% s AME & F5 2 —112
care )
e
B F AR %’ij:hi o  (WHXNK) B 124E2EE 4 RAR
BHR . OHEREEEHFTID
education )

10214, at paragraph 44.

103 14, at paragraph 14.

104 Jd, at paragraph 23,

105 14, at paragraph 44.

106 14, at paragraph 16.

107 14, at paragraph 19.

108 4, at paragraph 17.

109 4, at paragraph 18, 22.
110 14 at paragraph 26-27.

114, at paragraph 34.

12 14, at paragraph 43.

113 14, at paragraph 17.
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® BN F A MM T MER A En

o WHEHFENBEEEH (obligation to fulfil)
FA5e)— R

® URFRK -BIIERBEAMEEMBNE:
By F] > B AR B YIS EOR B RS AR A
A R BOAR AT AR e A 116

/fé)% :é:; —é 3 = 19
( Health-related ® FURHMLE AR R
information ) ® AR E{%# (obligation to protect) &F T »

TEFEGR 3 = O RAFIRH] A RBUT R & 3

118
o REFBMFEEEHEETAY

W E H 1T R

(Adequate | g 3 e oo a0k 2556 B 4 Al AKE ) — 58120
sanitation
facilities )

o TRHERRYE AR AL —R
AR ZRRY | ® FEBEGT  BREAHGRESEER

( Adequate and 4 0 & H5 12
bRk nutritious food) | ® BIFE KB F L LB ZRY LS AM
7~ 2 o
%% £z —12
P L
*?ﬁ?m* Y e P T T IC LTy
b?ag .anlf. # 2% (essential elements ) 24
PW‘i?“@ ISP EY EN-ES S F TR
water
BRI | o  (maxad) B 12482 S 2 %k
(healthy TIEEAE | AR ALETHGBEN &
working Bk TR b B A E 6 R B 126

conditions and

1

4 Id, at paragraph 34.

1

5

1Id, at paragraph 36.

1

® Id, at paragraph 12.

1

7 Id, at paragraph 22.

1

8

1Id, at paragraph 35.

1

9

Id, at paragraph 37.
120 4, at paragraph 4, 11, 12.

121 Id, at paragraph 4, 11.

122

1Id, at paragraph 36.

123 Id, at paragraph 43.

124 [d, at paragraph 12.

125

1Id, at paragraph 36.

126 4, at paragraph 15.
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‘ ‘ environment ) ‘ ‘
(RBRR: EEREH 2 NHBIELBE 45— BHEEREZ )

HEAMPNERE RN A —ERET BT - A BREEIEH AT T
Bz EHBRF Ty 632 ) 35 2 G RA LSRN R A T o 78R
BB A A 9 o S s o A A B g AR A 2k 5 1T 3 2 A
T HATAR T~ R RFE SR AT B 0 3 B B R A B e R R A
e 6 T AT B SR B A A - A AR A
40 SR AR B B RE o ol & B0 AN SEABT A SRR AR B EUR » R AP 0 B
AR S S BB S B MG BB a4 €128 o Wit sk R E R
SEAE B 2 — TR KB BB T A ) VAR 8 o 80 R B A SRR 5%
EEABRBEB Y HAR > LS FoolgYt BESRIBLEEH
LA B AAMBEAEARREAEETBR LR S Ay R
BEAENS  THAAALGHEE - EFRE - 5 208 R ATk
P A B & 2 o 48 pr 34129 o

FE L SR AYEMEaKT RN EARGELASEEER - Y
SEERE R EAEBREAS RECHINERL S 145 — B E R Z%A
P G o MG T A AR RS BF 0 B R AR A0 o FIFE > i dn kL
BMEG SREFGEEAM S HHaRSCBARER  FOEGRELEEH
A @& F BERSEIRE - Bl EHILE - BHE XBEEG S
SHEGEH 0 B AT ARG B A CHEA GRSt AT AL BIKR BN
A RGBT BB SETIG B 3 B A G R WA B A B 8 A BT e AP 0l
%215 7] & (informed consent) > # XA F KM ER ¢ BT > RN G SFEgEE e

127" Council on Foreign Relations, What Does the World Health Organization Do?,
https://www.cfr.org/backgrounder/what-does-world-health-organization-do (last visited Jun. 11, 2021)
[hereinafter “What Does the World Health Organization Do?”’].

128 UN Office of the High Commissioner for Human Rights (OHCHR), Fact Sheet No. 31, The Right
to Health (2008) [hereinafter “OHCHR Fact Sheet No. 317", page 11.

129 Id

130 CESCR General Comment No. 14, supra note 59, at paragraph 26.
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WSIR R AR 2 R O BUR SRR AR E IR o ik oI EI S
RTABRIR T 42 2002 S0 38 Ab o B2 AR B 69 FeeR 132 342 2005 FELE) T —TR L A
(Mental Health Atlas-2005) 893t % > B4 BB & - 53 LRI &30
RiEEBARA P CIEMEEA M EREE R B A 2RI R E MK

& BT 56 5 RIRIS -

TR A 1% 0 A @ RATHIER » AR B R AM R SuA8 B E G - A —
BEARA & B e ) 134 HIV/AIDS B 76§38 4 24244 - HIV/AIDS (Human
Immunodeficiency Virus/ Acquired immunodeficiency syndrome ) #4985 #2756 % > &
GHIESE2HAECEBERFETFTHBRGBE - £ HIV/AIDS 7 £ E 2358y
HAT > ARIFEE &t M —T % HIV BCR#F + A A — AfE# % 4F AIDS
Gk o BLOh o AEF974 % HIV/AIDS 893 R #24k % 4 % 3% (Antiretroviral drugs » 24
T ARV %5 ) BARHEREETESE ERERXESRT (FHERBE

BEROTAE 1B 1S5 BEAZHEEIFZ) B35 L3#HEAT > %% AIDS
BEITEEAESIBEY ARV 5 - BB m B E LSRN AHREES X - A

BR R B I % HIV/AIDS 48 B 2 L 69 B &0 L35 @ 4E A8 7 LA BB AL 1300 ) 0%
ZRABIRIA B RS RERBARE AIDS BH2 8 500 A AR
BBEWNEBEY MU HRBERRRER G R EL DS HERINY

131 OHCHR Fact Sheet No. 31, supra note 128, at 16-17.
132 WHO, Strengthening Mental Health, EB109.R8 (2002).

133 'WHO, Mental Health Atlas: 2005, Rev. ed,
https://apps.who.int/iris/bitstream/handle/10665/43230/924156296X eng.pdf?sequence=1&isAllowed
=y (last visited Jun. 11, 2021).

134 Sotto, supra note 17, at 193.
135 Hoen et al., supra note 16, at 2.

136 i 7 J4 % HIV/AIDS % L6935 > 2005 4 G8 &AR T AKE L a0 8k % H A0 B IR M AE 7 &
Ve 8y — AR A HIV/AIDS 89 T80 ~ J6 8k ~ AETA R e3TE > A% 2010 Fo3mA 5248
% HIVIAIDS 600 AT S S04 AR AL A5 6 R0 & + S50 K AL 5 0% e fr - &
#FAREIRAFZMARAEANT R ATIRT » ERH THE TH £ HIV/AIDS #

Jeth e B IL S RO EAFIR 5 N 4 A SR FI# HIV/AIDS Far 89 BRL 5 Aok E3E A
mems%/%ﬂai%@ ﬁ%l%ﬁ” B R ARILE I 47 A A SR PI 4RI
#IL HIV/AIDS 89 B3 > 3Em BAGFE o #2000 F 245 > #1578k 45 3 A kst ¢
HIV/AIDS 7 1% 64 4% # S 06 i 4R 35 -

137 WHO, Access to Medication in the Context of Pandemics Such as HIV/AIDS: Report of the
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KB AR 2T B £ (

qul

RERER B2

HIV/AIDS i JF 4% 1k 7 B IR N8 F 44 880535 R f1 o BUR 3 e A% B34
EARRRAMGEERBOIE - RELHRE T EETEN M T a8 - #F£d 2001
FZREEHRBBHLL T T TRARARARERRG TR E - gk N Hirt m
PREEEAM - %5 T RAY R Y 5 AR E ARG E AM - 5] LR ARE

B LA F R AR TG FIAES - b2 IRE T AR - ARV 8918
B4 K1a T I > £4F ARJEIF 6K HIV/AIDS 4 4 B ey & 23R 38 o139 o 2 K
12 B AHE A HIV/AIDS P R84 4% [ B PE 69 B A1140 > 2K @ 42 3409 B 52 30 3K bb 24
BAEATREA R SR TRE LA GH B2 B M ELERLBACEE
A7 1405 AR FE B 4% 3T b TRIPS W) & 3% 2 At 4 47 3 ® R 44 69 TRIPS-plus'42( 4=
AXFSFRAHOEARLEHE ) UEELRRE AL L EH LA 5 57

1

Secretary-General, E/CN.4/2002/52 (2002) [hereinafter “Access to Medication Report™].

138 Paragraph 5(a)(b)(c) of the Doha Declaration, “Accordingly and in the light of paragraph 4 above,
while maintaining our commitments in the TRIPS Agreement, we recognize that these flexibilities
include: (a) In applying the customary rules of interpretation of public international law, each provision
of the TRIPS Agreement shall be read in the light of the object and purpose of the Agreement as
expressed, in particular, in its objectives and principles. (b) Each member has the right to grant
compulsory licences and the freedom to determine the grounds upon which such licences are granted.
(c) Each member has the right to determine what constitutes a national emergency or other
circumstances of extreme urgency, it being understood that public health crises, including those relating
to HIV/AIDS, tuberculosis, malaria and other epidemics, can represent a national emergency or other
circumstances of extreme urgency.”

139 Hoen et al., supra note 16, at 1, 5.

140 4 WTO 6922 » 32K 4E R A HIV/AIDS PR L5 B ey Al - R R AR ST
SAB TRIPS W % % 31 #5A M og il e E + » T HISEM 33 ) Spsr 2 AREM AR - sbit
%ﬁ.é@#&—i&%ﬁ”\ﬁg BT B %’»ﬁﬁ%‘ﬁxké’]ﬁ M ER R EREERARGT R 2L A - @b

FRARAFBEEREEANZMARBEAMOEE > RITAK - BEmET > AHhIHSEE
‘# fx TRIPS # & % 31 e #7 BB % Hl4 i e 244 TR R R & £ R A bAm3m %5 5 (national
emergency or other circumstances of extreme urgency ) > #[#2 % BAFEME IR 86 > L4 F 8 04 FIBTAZ
B oo HEMABIFR TS T T % S(c) &7 AIDS ~ MU RERAEAN THETEEH
vy BRPREREARFIMAEESL L BOHA I BT RATRUBRBAREZL
o TR AL B LR EHE o AL TRIPS W€ AR P &L IEARTR o 54w > TRIPS
WEFE SIS 1 BAM " A @ESE A | (public health and nutrition) ~ " 45 3] £ & , (vital
importance ) Z /#4151 r b B, ) (necessary ) 5 BA & TRIPS 1) & % 27 14 % 2 3B A MifR#
NEMFREEZ "% | (necessary) F PR E A K 48 JEARFE o 4R e > TRIPS £ BT B %
A8 E KB E 2 B S LR G 2 PR AT BT o SRR SE 0 R 530 R 620-625 ¢

141 Susan K. Sell, Trade Issues and HIV/AIDS, 17 EMORY INT'L L. REV. 933 (2003).
2 AR B SRBAMN B SR B — B Ao SERAT -
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BREREBRRRFANELEREERS URARADARBT AT FH OER
AW (FRBSLELE—HZ— ) BibTh RaZBEERRZEBEBEN
FEERFEFEN > FeHEF I E R RoET ST ARGEE AR -

sbgh > HIV/AIDS R FME R A 25 BAL @38 8 P g ip 25 > B AR
R HEG LA RBYE - BHEXNNTE 14 55— mEERLT A MAEE ARG E
o MAGERT SRR R IE HIV/AIDS 3487 @ A BT o 828R 140 o 41
% HIV/AIDS #14E & 595 ~ S R ¥38 4 > 5k HIV/AIDS & &7 ~ 248
MR R P F O GO AARNY  EREACBHINNE R GREBERERES
oA T AI4 K (rights-based approach ) & 22 4 B P8 35 LA SbAT 8 B 2 64 B 3 44 3h)
BB 4G ELA 8 o FREF L R  FREARTAERATEGHNHEHLAZ— 2
AAEMENERAFEFELRFTLRLAMY T2 LEEAAHE FRE
B FHREFRERES —AEFREY FIRE - B0~ itk ~ BE ~ B
ERFLEBI)EMEFEEFERFERL R A BEHARBEEHORE - £
R EAEBFNBOEMII DL R B AR E e FRRM S
Bl TRA B - 83 PI A E AR R A 0 BB ATE R B R EHARBEBURT
B RATHLE R LT R R R A Z ZHD! -

ARATATH B BENE mREIRE MR ERERTFE  RRE P74 28
APTRE AR AT 5 F A QR 0 4R A8 AR H &AL g 3 Ay T 2 58 AT 4T

B EA > BAHEENLEAFRZAN - UABELEH AP EZEREAZ S REKXE
RS AR YA 0 B 3 (2005 ) -

44 i B3E 530 B 615
145 Tarantola, supra note 145, at 48.

146 Tarantola, supra note 145, at 47.

147" Carla AbouZahr, Safe Motherhood: a Brief History of the Global Movement 1947-2002, 67
BRITISH MEDICAL BULLETIN 13, 17 (2003).

148 Benjamin Mason Meier & Alicia Ely Yamin, Right to Health Litigation and HIV/AIDS Policy, 39
THE JOURNAL OF LAW, MEDICINE & ETHICS 81, 82 (2011).

149 Tarantola, supra note 145, at 47.
150 A B SR AU R T RE F o 23T AT -
151 Meier & Yamin, supra note 148.
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ARG (BB ARES) 2 EERNARERT DM RA RS -
Rréa Bk R B IR AE B B PR A AF AT IR LRSS > 70 F RN HHASRBE R 60 R A
AR ~ FA R G REHRIS ) RBHBRRIE ~ R R E X (B4 LR
BE ) 1358 SARS (Severe Acute Respiratory Syndrome, SARS) PORtE B A £ %
TRk - R > A B R R E T T RS RAB TR RMES > @3 2014 F
#2020 F 5B AP E IR AR COVID-19 #) BARFBUZNE £ 2L Fog - X
2014 FFRIBE A FEET A RRRE LAt o 2 asksr
BB SEAKTERES BEENLEAE T EZF 4 (public health emergency
of international concern, PHEIC )> B i 4 4% 5t & B $2 H 4d7 B 5 40 4% 7N % 15 Bl
BREE SRR - Hib - f R BT RE A 8k BN R R 8%
12 B sARFIATER o BB > B N FLYL 47 4B R A3 7 B R oo B A i 28 4 1 69 9
MER M RIRM A - R TR A 2014 SRR R 6 RIER &
QR B 2 — 158 o F b o #2020 A6 COVID-19 & H5 RA - 47 4 #R 4 i
T P B R E 2019 FRBHEE 202041 A 30 BASHAL T HREEL
EHAREZFN o LWERALENTRGRE N MBERZFEAY -

Bl#ity > BB XHANLZEGEHNE 45— BREELZAEAREA
HMEH TR NEXEAERREAEEFEOL TR BR P RESSHIE Y

15 R il SR AL @ SUILAE AT B IR 43R B A BRI T F e & R AR IR 46 M
ZAEBEAERS > W P ERBEEAHGARMBANGHER T HUBER  RMIERE R
2032013 12 A -

153 WHO, HIV/AIDS, https://www.who.int/news-room/fact-sheets/detail/hiv-aids (last visited Jun. 11,
2021).

134 'WHO, Smallpox, https://www.who.int/health-topics/smallpox#tab=tab_3 (last visited Jun. 11,
2021).

155 WHO, Poliomyelitis, https://www.who.int/news-room/fact-sheets/detail/poliomyelitis (last visited
Jun. 11, 2021).

156 ' WHO, Severe Acute Respiratory Syndrome (SARS), https://www.who.int/health-topics/severe-acute-
respiratory-syndrome#tab=tab_1 (last visited Jun. 11, 2021).

157 'What Does the World Health Organization Do?, supra note 127.
158 14

159 BRELTT 0 MR T A T AR X RAE R PHEIC | 3188 F 35— 38 by 006 92 20R 24K
JE > 3B & 2020 %1 H 4 B - https://crossing.cw.com.tw/article/12898 (44 %/% 8 : 2021 % 6
A 11 8)-
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2 ik Key a0 T2 FR2ERALBRRAMGEMET > TR
HR oA EFRFAA M HN ERZ LAY TEEH O RRAUAEE

BRI R R A EAKRRRA - B o GAEXNA T a9 AM > B8 F 14
R RUEERENE—FT B EUTEERERARNG 22L&
FE @b BRI PS> STARER MR AR R B ZE B AR AN E KBS BAm
ERARBKA LT AHEEAMRE TELRARR A B ERMBEFARRE
BEEFAHMEEAMI? 2R A LIEMAA R AR ACANNEHEYRGHEILT &
PR A BREATEIE 0B HSREATA ARG R A » sk ih Rl A1
By B R G B A 69 AR > BRAT B AR 4 R10% o

ZoAH - WAEREEERRAARTHR LA H#

HIV/AIDS $ 23k 45 5§ /638 2 f] ey BBt » 48~ 12 R A 69 R RBLER © A B
FAE B AR ARERE " TREZ ROBEZ SHEIEHRE | Z R B
MAE S LB IEIAIERFZ B A LA A B 0 2B IS4G RAH ~ &4
N~ i 2 M8 > B0 7T ReA A B AT & 4 SRR FS 04 B st o A B 5t 24 o
AR ENEA SN Z A E AN AR MR UAR T T ke g
RET > FRAEA LR ARRIB - B A mH GREDERIANE 12
HTFREELTARZLEAFARNZARABCE M ARKETREZM G (—)-
H KA B B L HIV/AIDS %5530 A F 45 Rt @A ST Al & B @ fL b
MBHARESZ M TRREBIHBERALS E4H,M (=) -

160 Jennifer Prah Ruger, Toward a Theory of a Right to Health: Capability and Incompletely Theorized
Agreements, 18 YaLE ] LAW HUMANIT 1, 1 (2006).

161 Albie Sachs, Social and Economic Rights: Can They Be Made Justiciable?, 53 SMU L. REv. 1381,
1384 (2000).

102 SZpi s Fh o BHRAMAAREMARE > A BIREMEF 0 14881 0 R 13102007 49
A o
163 Lawrence O. Gostin, The Human Right to Health: A Right to the "Highest Attainable Standard of
Health", 31 THE HASTINGS CENTER REPORT 29, 30 (2001).
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(=) BEAM > NEEARLEHAT T L LT AM

TR AR EALSUN A 5 12 fRPTERIE G AR AHE > ATl £ A T TAEEE]
ZRSHBE pBSZHAETERGOEBURFE N EEAGETEETRE
KEERFE B BAL IR B B B UL 30 R IRA o £ G e 35 0 AR TR B B % R
ZHERA EBARERAMRMEBEERLBLTAMRRAMONIBT RS R
AR I AKRFE S (basiccapabilities) 89 4dF > LIF4ERF A4 ~ FRH B F AT LAR
RO ARRCERARREMFOERE TED | HRAZAELAR TAHEE
EORERERF -T2 ABEANREAUALRAABEGTALETHE
W A & (substantive freedoms) #9F AT > B REZIRREEASARENIF AL
DEB FIREAALREA B R L IE M 4 B3t £ B A2 69F B 4% & (real opportunity )
1655 L %, JF A ) PRAF TREA SR AT #1094 € 1% 2K B % (contingencies of and mature
or social circumstance ) 42 & B ~ & &[4t (disability) &% (illness) HE A A
MR H RO BANEE -GG RF > M LIRFEACA (BA 4
FIEEELS LI EMAEMEHELGBARF R ERGRKE)— RO E R

ule
o

RGN E 1215F 1 BREEAMGZRARSE 2 BB TN
BRI R ABREFERTA - 2EFRML WwEH2BEE | K2 T FEBK
RTCEURPRATE > BREZEZRELET ) AL IR "HH » BREA
PR BHEEREESE AR ERAANB R E 0 B R B R
106, RETHESRESTFELR ? AT M G RER T AEBSILEHT
BRAE G108 ~ 3R G R 10 B G 1 0% Oy K M B SR AR A TARY ~ 06 Rk R AR

164 Martha Nussbaum, Capabilities and Human Rights, in THE PHILOSOPHY OF HUMAN RIGHTS 212,
223 (Patrick Hayden ed., 2001); %4% > F3£ 53> A 678 °

165 AMARTYA SEN, DEVELOPMENT AS FREEDOM 74, 87 (2000).
166 [CESCR, article12(2).

167 American Psychiatric Association, What is Psychotherapy?, https://www.psychiatry.org/patients-
families/psychotherapy (last visited Jun. 11, 2021).

168 American Occupational Therapy Association, What is Occupational Therapy?,
https://www.aota.org/Conference-Events/OTMonth/what-is-OT.aspx (last visited Jun. 11, 2021).

169" Americcan Physical Therapy Association, Becoming a PT, https://www.apta.org/your-
career/careers-in-physical-therapy/becoming-a-pt (last visited Jun. 11, 2021).

170 Victoria's Hub for Health Services & Business, Pharmacotherapy treatment,

36

DOI:10.6814/NCCU202101413



PERRO T R —ERGEREARE ERT MG H3 2EBHAE
Ha L ITOEH 24 AEBFHAE LS WU ENG R B AREHF RIK
M- RAREZ ARG -

BAWmZ EREAG Y BLMAERL—EHHAEE MLLEH - AR

Pl AAE AR St 4 0 SF 1 4R 3 B B R BT Rl B VR 09 BT R8 - AR M 2 R R 890647 L o
FHAD % 2 R B FATE ~ 375 R 6 BUREAE o HNEE LT A Y142 B A Y B
BB RAMIERRTEAANORR AR T RATDIE ol 5B A#EF
#Ho®E Bt (Office of the United Nations High Commissioner for Human
Rights, OHCHR ) #4404k > # 5 T DA & T HMEE AR — 202
e Bt A e I AR &% (fundamental elements ) 73 o F£ &2 BY 5% 40 4% Rl A 4 30 2

SHIT R BIME R AR R 2 BN E 12 GHREAAABHRES
WR—F 2R H 4R —AEERT LRI I B ARRA L SR R 2
LS RMMERAMATRIEGRE T T Ln TR L LENBEERIER M
BEABRRLBIBRBATE T UAREGME - F 40— BRHEELZEZ AR
B REEEEZAREE Y G askf € &R 2K A% S (essential drugs)
&) T #| A M (availability ) o 558 187 4 35 56 BORFS » R & % 2 o7 W0 A M R, 7T B AT
M (accessibility ) ~ 7T #% M (acceptability) ZREFLF L2 LG - B R
BB RE BN E 2013 F2METF5A > TREEAMTEZE SR
# oo AR &M (affordability) 763t B B A SHH »

https://www2.health.vic.gov.au/about (last visited Jun. 11, 2021).

171 Hestermeyer, supra note 20, at 128.

172 WHO, Access to Essential Medicines as Part of the Right to Health,
https://www.who.int/medicines/areas/human_rights/en/ (last visited Jun. 11, 2021)

173 OHCHR, Access to Essential Medicines is a Fundamental Element of the Right to Health,
https://www.ohchr.org/EN/NewsEvents/Pages/Accessessentialmedicines.aspx (last visited Jun. 11,
2021).

174 CESCR General Comment No. 14, supra note 59, paragraph 12.

175 'UN General Assembly, Report of the Special Rapporteur on the Right of Everyone to the
Enjoyment of the Highest Attainable Standard of Physical and Mental Health, Anand Grover, on
Access to Medicines, A/HRC/23/42, 8 (2013).

176 R Bpag i LT3 A M (economic accessibility ) ©
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B BRI R R GME T ARES ) RIS STk A R R BT H MR

( WHO Action Programme on Essential Drugs ) Ff /€ & 89 3k A % 55177 o g2 gb 5] B

AT B — S LGB R BREAARAE RAKIRE 0y % e 4a
A9 $1 82 45t Ak, — I AR R 4 50 A% # 75 £ (WHO Model List of Essential Medicines )
DA & B 51785 ko g oT AR MR 36 B R A &R A 7L R e S A A
A PRAEOE ~ T S~ IRBF AR N AT A ST E o SRR o B AR Y06 ~ B
BRFEERET RN AR MR R REAFEMEE T MA AR K ME
YA — AR E AT EE (determinants of health) » @358 E £ 2 e AR
B3 B R R AR R A G by £ RARL A R LB AR

BREMEEAMR B PR-THRAMRAESFYRA R R R R R
3R~ T oh EARFS 130 ST A MR T A 43 L 7T 3 A M (physical accessibility )
FR A EREEFA LERG IR L A AR E SR8
& F LT A (economic accessibility or affordability ) © i £ 5 > Ak
R Rt B EIBARBELIARARTRAENGE D B FERLLAR

#>-F % B A (principle of equity ) T & 182 5% > A7R ot '8 R & 45 42 Ft B8 3% 350k ~
B R A EHBEZ LT AREAR RIFgHE -

&
®

.l-

RTHE 4R —REELTRETHAE - THAMRR LY 3BHE4E 0
HBABREATA R ARBEBERAESRN RGN T RLKE 7 —EA
BRE - THEFGEF > 46 (1) #bey 52 EF MM A (rational selection
and use of medicines ) ; (2) #&4& 4 il #4 84 % (sustainable adequate financing ) ; (3)
T & ¥ 64 2 %1% 4% (affordable prices ) > BA B (4) 7T 5 649 4 B #1445 % # (reliable

177" CESCR General Comment No. 14, supra note 59, paragraph 12(a).

178 'WHO, World Health Organization Model List of Essential Medicines,
WHO/MVP/EMP/1IAU/2019.06 (2019).

17 CESCR General Comment No. 14, supra note 59, paragraph 12(a).
180 4, at paragraph 12(b).

181 4, at paragraph 12(b)(ii).

182 Id, at paragraph 12(b)(iii).

183 Id, at paragraph 12(d).
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health and supply systems) 134 o gbsk > & &7 HIV/AIDS 7% 15 69 5uig > 457 =48
METHRRE HNEBRSHBEBADSHELEM T MAELIESFTALNESR
PR EHE o TR A AT AIDS E ey Paad > £ T S A M
SN mANEART > SR CLAEHESEKE (UN General Assembly ) F B 7
HIV/AIDS 89 €35 £ /K3 hu 38487 A AR 2 46 0 3B AR R AR 5 2 48 B 45 00 89
F o AL QBT URAEH o BB B BLE BIREF{RE LR ERTAR
BEBRRENRERAM  OFERLE - FHm I M BRIREMME > HIRELY

A AR AT E 66 RS

AL AT B HIV/AIDS &1 R A NSl FHm e TH#FTE
B A MG HIV/AIDS %5 0 LBRE 5 (FHRE) AERT 2094 -
HIV/AIDS #ARA L% T & B $ 2 ob Z A 09 & Fo BUR 7 4 o SAEH 4 Rk 4L
B BREE s ARB R BB NGl EFTE TS0 B TH a5 RM
B 1995 44 554 TRIPS #h€ e TRIPS HE £ F A B T ¥LBEHE H AR B ¥
FlarrBes) 5 ARMRBIMEL LT L AR GRRE > 7T R B Y H 8889
FIBR AR R APAT Mz A EBAELA TR ERAL T TR -FF L
£ TRIPS #hR@BZAT > SR BLEFHBRMESHE S ALARXIER
BT 4 oh B AN - A B R AR D B 56l B4R B TR 188 o TRIPS 1 2 64 th 34
RTEEMHENELEAFEA RSO LEFCERRF A EEEALEAR R
FIAEAREIS o R2 o %5 B Q4R T 218 2 KB - 12,2 & HIV/AIDS &
HEERENT F T MANMEARIEAFT & B 255 BAF 6% HIV/AIDS &
BB AR F LiEE -

RLEARERERARTHALS RO LHEERAERFERE £E TME

134 'WHO, Meeting Report: Network for Monitoring the Impact of Globalization and TRIPS on
Access to Medicines, WHO/EDM/PAR/2002.1 (2001), 20.

185 Access to Medication Report, supra note 137.
136 Hoen et al., supra note 16, at 2.

187 Id

188 Id

139 Hoen et al., supra note 16, at 3.
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PR A P R R IR A Z R R 0 R A B RAE G L ARG B - F1E WTO £
HER R ETH "G SR AMAL > 1@ TRIPS 1 & T F 4] iR 4242105
B AAEAT 6B HIV/AIDS 2 5h 6y s A TEIR o M 2001 FAL"S & 3 B & H ARk
RAAEHWER HIVAIDS B0 K FEREEZAESAEBOA S1—%hER
BEREMEHAZENE —REARRE? - HIV/AIDS 89 FATEAF B 544 B
EOEBETAELIAMMAEL FHAKNEHLERARE AR &Za8
(hothf72n 8% ~ 5 40 SR A BB & Bl R €193 #7230 10 A SRR AT 604 o JE 4L R
Highk > TUREFRH TROBAIANYN T ERTRAERARGER -

BAIXMHNEE CAZHESTAONER TR ELENRZNANARAEA
HET )P AT 45 Rty BU IS 26 507 35 76 324838 0 B HIV/AIDS A8k > 3
BB ARFROBEABEK - ZLBGALE MR BRBETRLEF BT HRAL
L BER TR RS THRAMAR - ST EAREFTZ FIFRTHEY
B ¥ =B & Rty R A% % A B E & F5(obligation to respect )~ #% 3% % #(obligation
to protect) ¥2F % (obligationto fulfil) &' (1) BE XK ERGLHRAR L
B} %, B O B B T TR R A 3B 8 ok AR AR 190 R Bp Bl K 04 JR 8 % 4B 4 SR TR
FFERAARRESOEREY S (2) FRERB R RGHBRE LRI L F =

190 5% A A A A B B A 58 RGP M e RGP A8 > H B 6918 T T8 A 4T B4 F 8 A4
Ao IR RANEAZRRERTERREZRAE @G o BHIM A BT HAE (oik
[2) m BAHE A BB T > AT A E BR E4E 5 0 12848 S A ATRFEE
#RB o TRIPS #h T 3 HFIRMBRE T —ERFHER  EAFLER A bR T RIZMEEE
I o

%! Hoen et al., supra note 16, at 1, 3, 5.

192 Hoen et al., supra note 16, at 5.

19 BEA B R E7 2003 12 ABBE 58/179 SRR o HAR T AEMEAET & B A RRBR
THERGT ZTLBAEFEAREFEL - SARIETHEERETHR  REZDEDOTHA
. (availability ) ~ T 22 F# (accessibility ) SAR T & 4£1% (affordability ) * 474 % HIV/AIDS ~
MR AE R RRBRATHE R © 4 A UN General Assembly, Access to Medication in the Context
of Pandemics Such as HIV/AIDS, Tuberculosis and Malaria, A/RES/58/179 (2003).

194 Hestermeyer, supra note 20, at 179.
195 CESCR General Comment No. 14, supra note 59, paragraph 33.
196 4, at paragraph 34.

197 Hestermeyer, supra note 20, at 134.

40

DOI:10.6814/NCCU202101413



TR G35 B R AT B LA 0 B R RA B R AL SIS
LB A (3) BBRAHERERAKIGEFHIE ~ T8~ FAH ~ 8F ~ R
B EALIEAE AT 0 B B A Y 32 4b 806 eL3E A A B 76 % gk % B9 B 3R200
THEHEGRE LG BRERREF - FRETHL BEHUR LRI
Bk F o BT G SLEAE R £ HIV/AIDS 89 % % F #4780 BAMARE
A0 3 L R AE4E R 77 A HIV/AIDS #h b o) — B &8P EX LA A
EAEDUR BRI GH B DL

’

PR A2 B oL A NGB AE AN KRR iR TR > B REN R LIANRE
IRAAF AL o BB FIRAT  PREEAINNEE LR L TSR T AR AR
B ETTE ABRMEEFREAREHHEA > B AIKRE BELTHEET EA 5
SRR T #FIME (justiciable) B9 8 58203 o gbob > @A XN #07i8E X BAT KRB0
EHRT BEERAMBOAERE  REEARTUEARRRELETRLIAY
EFARIE 2 s B A ECSERA K ERIHANELGFT T ARMDE A
REAL B £ A B RARBAT 8> M B IR ARIR AL UK AR JE W B 7% 6 B 35 RAEA]
B HHACAT YA A o JEEE AR ST AT B S B A T A st sE L B LT A 2
AT R ARE st AU ET —HE— P RALS LA ALREINO T A E
BR 0 H SR A R A JE Y5 IE T R o

(=) & HIV/AIDS % &3t A F 08 R % 5 A # 2 P i fs B

BaRER 4R BRUEERETHRESTAAEEHNRAZTEUARBR
ERELERAMETRAERFGORA AR LR HAAHELLANFRENSZTE
A—BAEAREMBTHRFGEME A AERZEE L TRA RBTFRARZE
AT EE AT — R4t - (2R H e XHARE » 2FTAREF RN

[

198 CESCR General Comment No. 14, supra note 59, paragraph 35.

199

1Id, at paragraph 36.

200 Hestermeyer, supra note 20, at 138.
W0 &> F3ES530 R 5920
202 Hestermeyer, supra note 20, at 178.

203 Id, at 114-125.
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HEBRGER > FEE S E A A 09 5) JRME S O] R P04 o SR b i XA 3B IE Bk
B RAAABIE R FE LB ZEH 46T 6y 5] /3R ICE B8 5 B 64 & 75 A
BB E R BAZ M A SIEEE (reasonable care ) 89 & #5205 o My B ARFS R % Sh o) 31
FAEA] 7 21 thied T 1 B 5] SR R A A )20 o

# IF B3R IE TR G 7 Soobramoney v. Minister of Health (Kwazulu-Natal)*? — %
PRECBREPRAHEXTEREAMRORSE Rt TREDELT RS EAHR
P IR RAT A F R A PR 2 TR o 4R 2 2 TR ) AR BE A 8 E & AR dk e R 20
mIEERER TR BIEELS 27 155 3 B " FEE %, (emergency medical
treatment) T B AT B RBE  ARLBEBRNMARATHERRERELR
UREBRNMNAZTREAEHRNEALAZE BREZAHZIRE - GEERER

ERABRAEGEGHEAEAERD  MGUREAEAETEE T FARNEES
AR E > MAMSTHGBERBRBENEENAE  PESYRENP L BER
Al PP & A At R A -

#IF 1996 F £k R L FIRAGMAR R Z B AR - hIFEE T EERE
GHFE UGN HEE > ™d I B IRRN AR B R N A RS
BB AM NN EBRARZ ARES Aok BAXNNE 2155 1 B2k
ITRIETMRBIEIEEES 2T RO RMERIET 5 L5 2 BASUR TR RAD
THERGBE NIRRT S 2 3k KI5 | (reasonable legislative and other
measures) > MAER S 1 BREZAERME - RMBKKRBEGREFHFNZ

" E # ) (progressive realisation) °© 2R 0 Fl 4k H 3 BRI BRILBR REH 0 AE
FFEBREIEA T RE B o LB Soobramoney £ RHBER§ 3 B 9h >

204 7. at 118-119.
205 14 at 121.

206 Hans V Hogerzeil et al., Is Access to Essential Medicines as Part of the Fulfilment of the Right to
Health Enforceable Through the Courts, 368 LANCET 305, 305 (20006); Id, at 123.

207 Soobramoney v. Minister of Health (Kwazulu-Natal) (CCT32/97) [1997] ZACC 17; 1998 (1) SA
765 (CC); 1997 (12) BCLR 1696 (27 November 1997), paragraph 11, 19.

208 Charles Ngwena, Access to Health Care Services as a Justiciable Socio-Economic Right under the
South African Constitution, 6 MED. L. INT'L 13, 16 (2003).
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AL B NTFE LU R R Z AT 2 R RS > RIGHEZ R Z R - Afm - &
JE BRIk IRIE BB B AR > WX Minister of Health and Others v Treatment Action
Campaign and Others*® (AT f§#% TAC 56 %) £HhEFHE > A BRAHF
ERREBAHFTEAREELROESLRETRROFT L FRAMRMEEA
HEER © LAWKP » TAC R AREH Soobramoney & ¥ B F1E K #r it X R
TR AHE BB 23R Mk IR AR R AR R F AT R EXARE RF -
B BAGHF] 0 SENMNBRE Ry B RAERF3H > M L &SR #Fn

AT REAMMESRZFEBS & -

TAC % 3t £ 348 Soobramoney EZ B ETMREZBHAIEANZE G
SRR KR A A A PR AP RE B R B BOR H 5 B0 M AR AF DAL HE R H BT 8K 2100
ZESWBRAIXZEGHBRZHERERBGZ G L FERBRERDE
R E THEER  REEZES DA ARG ER— SR EIRAMERE
HAEARRORAREER BRMZE M AIREZAL R > o RHERK
RYQEA G FEEFRBET A AR T2 BEREBEAC 657
EHAEEEZAS > AIARRAC A BATETRERZ RS > A AME
AMEEFE Rz BM2 e R2 » FARLHRE > % TAC £ E X ERAUFHE
M 36 JF LA b B ZAKAR 69 15 LI B Sh B AN Bl R R A A AR R R A R

B BEMFARERARAES  ERRMESFEE DL T BOHFL -

BAENOH OB B ARRERGORE EERELRAHNNH
2% 1 ey R RRR2 BRAR AL EXEFGERT » EEAMSY

209 Minister of Health and Others v. Treatment Action Campaign and Others (No 2) (CCT8/02) [2002]
ZACC 15; 2002 (5) SA 721; 2002 (10) BCLR 1033 (5 July 2002), paragraph 122.

210 Alex Tawanda Magaisa, CASE NOTES: Minister of Health and Others v. Treatment Action
Campaign and Others (2002), 47 JOURNAL OF AFRICAN Law 117, 120 (2017).

211 Charles Ngwena, Access to Health Care Services as a Justiciable Socio-Economic Right under the
South African Constitution, 6 MED. L. INT'L 13, 17-19 (2003).

212 Mark Heywood, Preventing Mother-to-Child HIV Transmission in South Africa: Background
Strategies and Outcomes of the Treatment Action Campaign Case against the Minister of Health, 19 S.
AFR.J. ON HUuM. RTS. 278, 311 (2003).

23 RZpig o F3E 530 R 596-597 °
214 Article 2 (1) of the ICESCR, “Each State Party to the present Covenant undertakes to take steps,
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FBARGTRA B i - ko B dIEBURATE R R AR ER
A THEAMNZEE % T BLAFEG NS > f£473% ERA %15 RAF (priority)
Z e MBLABHIMHEE A G IEEXEREEFGIY - dIFE
IR TRALAT48 Soobramoney Y1 R FEAEHEAR R IR B T AR RAD B ERHE
FEEEE AR IR AEAENFAMERZIA A RBHR—F

Bi%hAz 3% (coherent, co-ordinated programme ) 2% o

SEAE > ENBB R SHERA Cruz Bermidez ¥ Ministerio de Sanidad y
Asistencia Social —% ¥ > R BB G EEFERBEZIER - REK S ERNBF
REMAG ZE2RSREREL > REBEER 76 15 T ANGHREREZ
WA RARB RIS > I HBARA EHH TR EF RSSO RERLRE > AR
REEZBRRRBAIDE - @FBRART A b L9 AR ERKES
B HMBARSR oA EOTITIEREH > ZREZABAKRREES
HIV/AIDS ##&#t ARV %8 > Bl ErAe=t48 Ml FAR 146210 « 1 X B %L A 2 444
HRME - BEWA NERMBNANBARE R BMEE 2 LR EHIHBT BRAEE
RERREEZE HAEALT R ELCEEHFEEREET RAT R, EZ

N za o0 DA EA R 3P R4S B AR AR X ARIE o

individually and through international assistance and co-operation, especially economic and technical,
to the maximum of its available resources, with a view to achieving progressively the full realization of
the rights recognized in the present Covenant by all appropriate means, including particularly the
adoption of legislative measures.”

215 Government of the Republic of South Africa and Others v. Grootboom and Others (CCT11/00)
[2000] ZACC 19; 2001 (1) SA 46; 2000 (11) BCLR 1169 (4 October 2000), page 95.

216 Tribunal Supremo de Justicia de Venezuela, Cruz Bermiidez v. Ministerio de Sanidad y Asistencia
Social, Case No. 15.789, Decision No. 916 (1999). A X 14 %+ JF B H 2 3% 3% A > 4 R Translation
provided by the Lawyers Collective (New Delhi, India) and partners for the Global Health and Human
Rights Database, https://www.globalhealthrights.org/wp-content/uploads/2013/08/Ruling-5-April-
1999-venezuela.pdf (last visited Aug. 14, 2021).

217 WHO 3& 388 ) 3t #7 52 HIV/AIDS 48 23K K RAT 89 B 48 A N R R B AR A BT AL B AR © 4Rk
Bt BBIEZ O AR LR RN A AN ERE T BB RAHNEA
& & HIV/AIDS #9 A > & BAR e %A AR R ok AR o B BF > B R 64 3Lk 32 BUR JE AR B4
Mo o AEARARATAGRIZ SIS BEM T E AT TAY ~ AR B ERENR L Bl T &EK
N, BEARBEEFTALZERETROEZREX— - T EZ A > {74 HIV/AIDS % &
GHpERE ~ F Hn HIV/AIDS TA 6 R A e B3 0 MR BITHAHRFT EH X - TR LA
FE AR HIV/AIDS ° 4 HIV/AIDS 50 A A RMERREXNT R A EAMOER S % -
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N XA IEAT R A B EREBE R B4 DR 3 5 AR aRi b 4a e oy 42
Rk o BA B 43T £ # (United Nations Develop Program, UNDP ) 322 > 1A
P LAy B % B B oy RO HUE A A AR AT~ AR 8 8 B AR & R B
MA—FEERE - FRL &F A eaUbHEAY BENEE - REATHR
BEFTARARARBEHN @GS RRLOSHEREGOEE - Bk £HERRH
Ay REERAEARAELEBRARMEMILEPHERIZEW RFH218 M-k ig
AXE B R T RAKMRAZMMEE | (minimum health) 1F A HETR AT A &5
ILBpESAT A BT A ARGE AR A 09AR R - BRE T T 0 BT AR ARR A K TR B 69 A B A
AR AELEEN TN LEREHHBLAELMEELBE GG EE? 48
BT BHXHEMNEZRGELS 4R KEEATHRE > BEHFHBE 2 A #H
EXABFRAEXNNAINARAAMOEN ERAGHRMARE " 25 HRER

B UNH T AR E (minimum essential levels ) &) 25 R AAE220 o

A8 4 4 BT B AR ) R R T AR A TR AR — AR s R R
R HEA R %89 (non-derogable ) 2?3t H J&E %A% 3L BP B 3. (immediate effect) 222 o
BT 2 BERHEE AT RA R AR EAE AR BATE LA S A6 E L
RIF AR REEELTRA FTHNIARTARERNE L 8 515 LB L BP 4R
RGP o BB % RFF M SRR T 1R AME A 7 XA 09 AER T H AR A
PERAL MR g PR 0 TR BP AL G RAFHY R R T AR e AREM24 - 2
FATHE b g BN e % 0 Wi SRR 1 — o DU R Y B AT F (disease
prevalence ) ~ /A $£4#7 4 48 B #4 (public health relevance ) % & & E& JR b 84 F bk 82

24 (clinical efficacy and safety ) * YA R s A% % (comparative costs and cost-

218 UNDP, Human Development Report 2000 (New York: Oxford University Press, 2000), 93.
219 WHO, Global Strategy for Health for All by the Year 2000 (Geneva: WHO, 1981), 15.

220 CESCR General Comment No. 14, supra note 59, paragraph 43.

221 Id, at paragraph 47.

222

1Id, at paragraph 30.
223 Id, at paragraph 43.

224 Hestermeyer, supra note 20, at 132.
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effectiveness ) & 44 B £225 AR BB T KA T LA N ARME AR

>
BT R2BESL 260

B—H @ HEAKN 2010 £ 6 ABTEHERT —HAREDZEFE -
W E LB A ST A B~ B S 6 R M g A AR R AR 5 3B T HR BT
FIEEs|E T ARAHB BREEZ LT AR ERMKES T K248 BIA &
BE > ERAHMAREDERAAGPERERPEF - lho > FIATTE > £ 44T
K58 (acetylsalicylicacid )* B H B A BEH XX B FWREZEAGRHRER
e AR AR S E AT BB e R IKE REFE 100 £
HE 500 £ o AT A pRe) B $AE B 4 sh3b E K Ax (dexamethasone )
B 2 B35 A R R BRI e he 0 BIb S AR A N X B RE RRE
(BRURMERE X ~ BB - REHEXE ) X AFT RBHT @AY ER > ARELAZ
B E B AL A E R e 5K E R 2 74272 4 A (injection )4 2 3¢~ 9 AR (oral
liquid)2 &5 > A R4 B (tablet)2 0228 e R AR B LAR B F B LB e B L8 48
BASE ZRE FALBRENBERAEHCEBNARIRE S F R0
3l e

HABHTHAENALERBNEBIARRATH TH#RAZE > K
ABEX30F T BHTHRFETCHRLSHAER > B ARALSRARRBEA
BAREDSAENLEHAFENEZAANNFER-BATSHBAZEA BT F
BoRuFELRSARMAINERERHATESZ M BHNE N
A B A BB IRAEA55] - HF 14— BREER TR BHARESR
FERARDIEA—REEREMA I RG> Bkt T KR OEE | 2 H

225 'WHO, Essential Medicines and Health Products,
https://www.who.int/medicines/services/essmedicines_def/en/ (last visited Jun. 11, 2021) [hereinafter
“WHO Essential Medicines and Health Products™].

226 Carmel Shalev, Access to Essential Drugs, Human Rights and Global Justice, 23(1) MONASH
BIOETHICS REVIEW 56, 62 (2004).

227 WHO, World Health Organization Model List of Essential Medicines,
WHO/MVP/EMP/IAU/2019.06 (2019), page 2.

2 g,
229 WHO Essential Medicines and Health Products, supra note 225.
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B EAn R 220 ERABEEHEERBERABEIREANS (LHBALFT A
UV CX Y LS SRR S P XX S PYSY P EE ST R
BB EBE RARESZRFEMPNA RABRFIE & EE LB B4R
M & A2 2R e

BAG WX NRA A ETRREAM (AR UAM) RALERBE  BER
EEHREAMORLE SARERBFOEERTRILEIREMEM B EEL
ERHBREINHNZGEHR  EE2ERATA SE NN EERERE AL
RACHHBN & B Bk HIME R A B4 L AR e RS2 R
FIRAPHEEZGR EART UBF AL B RE AR EF B UMy 2 sh o N

EMAENAERE  SHRORTAFAR  HRAER SRR T RRAEeLRAR
R A TFAER BAE A BARE ARSI 0 BE : Ao R AN CHEEREREFELR
BEPB e RZ B2HE R RSB AL HARAL AV ATUREREEA W
BT BEH L FERZHNBTIRETHS U R — s L L ARSI AT
B3R5 0 He B K B AR AR B PRS- BE 0 TRIR R F A ik ko fT BA ko
Fox B A B KA A A TR REEM 2 HL > ARTRA TR
EREFELRBHNALFMMOREA  ERERTRARGATRT > KRIXFE
BAATREE > B R P A AR N A B IRATEITH HBEC

-

Q

>

&

20 FHRMOREARSE  AARSFERENRERENEE » LEBEERE S FEHURE
MEE RERANGVE  BIRERFHR Pl REAQBRRIN 52 EH 2019 FFEMRE 0T
% > % A Elaine Ruth Fletcher, WHO Essential Medicines Review: Cancer Drugs, Insulin Analogues

Draw Controversy, https://healthpolicy-watch.news/who-essential-medicines-review-cancer-drugs-
insulin-analogues-draw-controversy/ (last visited Aug. 14, 2021).

1 Toebes EHMEEAMZ BN EZEY S "R E | B TERAE - EPHon B et
ERE (LR RED - HREE  REARER) DRBEZARLRES (Z2KA
AK); MERAARRIE—REEARE - EEETNE - E—FBRELES, T AT B4 FAHM
2B BRI EY - ERELRZBE > AR HAKRZARAELFEAIIZ
b SRAABESARAMAZAL AR - £ RE2% 5 F3E 53 B 673-675

232 Hans V Hogerzeil et al., supra note 206, at 308.

2 14,

234 Id.; Charles Ngwena, Access to Health Care Services as a Justiciable Socio-Economic Right under
the South African Constitution, 6 MED. L. INT'L 19 (2003).

235 Id.
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ENEARBAREAINH ETRE LG A G IE

ANE PR AR AR AS U —MEBRAEMREZIL SR
IR AR ARELFE > SR AL RATE L2 38R E B B A B
B RO IR o R ERIERLEE LT BN RARALHARALLEAY  BG
B ARBARAERBERGAFERCHE LR TREEHAERRS SEGEARR
REZE S MBI A REEHRIKBELATECHETEREN —HRA—RGELRLE
B oodbdh o BAXHANZEGELE 14 K —REERT P EAHRALENMT
MR BEERAHERERESFFRPB WA ZR TIE TR LGS A 4ok
FEAEAS 4K —HEEREMINBCAELEEETA LR E? - Hib
A BER (—) REBEAINITER (=) K3t B L& B
897 A e

&

(—) BRI ERMAMGE - ARED

e f B B — B R R BB RN A KA A E
LA AR DS o B T —F AT R RN ARBIN G N NEE 14 35—
HEE R RIBCARFTERR > A F E il 61F A S0 ARGz E
AXBAA LTI RAERENE KGR AREZEHHERGE S NG

236 Paragraph 43 of CESCR General Comment No. 14, “...... Accordingly, in the Committee’s view,
these core obligations include at least the following obligations: (a) To ensure the right of access to
health facilities, goods and services on a non-discriminatory basis, especially for vulnerable or
marginalized groups; (b) To ensure access to the minimum essential food which is nutritionally
adequate and safe, to ensure freedom from hunger to everyone; (c) To ensure access to basic shelter,
housing and sanitation, and an adequate supply of safe and potable water; (d) To provide essential
drugs, as from time to time defined under the WHO Action Programme on Essential Drugs; (e) To
ensure equitable distribution of all health facilities, goods and services; (f) To adopt and implement a
national public health strategy and plan of action, on the basis of epidemiological evidence, addressing
the health concerns of the whole population; the strategy and plan of action shall be devised, and
periodically reviewed, on the basis of a participatory and transparent process; they shall include
methods, such as right to health indicators and benchmarks, by which progress can be closely
monitored; the process by which the strategy and plan of action are devised, as well as their content,
shall give particular attention to all vulnerable or marginalized groups.”

237 Sachs, supra note 161.

38 2> 3530 B 675-681 °
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FAAE J) 8 A K John Rawls #) iE & R A48 & M & > Rawls ArdR i 69 " w18
iE & A ; (two principles of justice ) €L4% B &3 /& A (principle of liberty ) #1-F %
RA - % ZHATARYFE LAY "4 K KB4 (primary social goods) &)
TR B CERMAN T HEEEASEZIES R T (things that every
rational man is presumed to want) > EL3EHF] ~ B HEK G ~ WAERTE 0 AR A
Foyig ket 5 Z4 John Rawls AT# i eg Bl ER R A ¥ > A28 B R A2 45

" BEAFARRLAAG GO EHA ERRZNERE GRIGATF
H B eIk A B b4 % ) (each person is to have an equal right to the most

extensive basic liberty compatible with a similar liberty for others) 23 °

Rawls ZATA g B RAIMMBARE BB ILERAZABAAKERE dHEK

B H Ay I AR Bt (primary goods) BA &AM » bk R didis£mey
B B R R 448 JE 09 A% R T 48 240 o Rawls 89 5% —BR A (-FE R A ) $HebisT
THL FERMNERKXERTE (efficiency and equality ) » 3£ B A H K81 7] &
(index of primary goods ) % F|B74% 241 » JA K b o PR IR F 4 B8 AL A A

FRARFERZFMAT CELRATFERAFTAER "R EHGHEFRF5E | 2
SRR MABEM C B R G F R o A B E AT A AR 84 B
B b (SF% 4% € R A the fair equality of opportunity principle ) ; H =k > &1
FREAA e L& R E (the least-advantaged members ) 89 KA1 % ( £ £ R

Y the difference principle ) 242 °

R > Rawls AT# B 94 @ AR X 298 7T A6 %4 M (diversity of
human beings ) © KI5 L AR R AR ~ F 4~ RUIEGEE A E ~ TAEGAF B
EERAMHULOFRRETTARRANER Bt SRR EX LR TA

239 JOHN RAWLS, JUSTICE AS FAIRNESS: A RESTATEMENT 42 (2001).
240 14, at 43.

241 Id, at 59.

242 RAWLS, supra note 239, at 42-43.
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MZMERRZLATWAE KM ERIST B Eey R # k> Amartya
Sen A & AR X IIELR 50 62 T A AKAE A | (basic capabilities ) #9744
B EMA—EARAUB FERARAFRORES  BREEHN O BR - EBFER
BB AR ARG AEFENRE N % - 3K Rawls 2R EEFHIEA T BARRA L
TG UR LA R B B RFEEA G b FE ARG ARG
N CEIERE AN G ARR 2 24 2R M AR AE ) PR 364 & 18 1 (urgency )
&3 JEAE G IR R KAF A T R I - 155 B A B8 AR B1 5 RO AP B 88
QAEHA - Bl HE WA HETRAEGNESEHUEZNT R T KBS
ko BIRFNEMARAELFE TR BNH AR E (goodthings) 89F4 » 474
AE BRI BEREFNFNHARGTEN -

Sen 3% 2 K AR KE /7 7T LAYE 27 7L Rawls ¥ A R B09 38330 90 « A% IR AR B4R X
MEENKREFTMORG AL LFY + R HABR E6) B IFHRE A4
RABBLIEFARL ) B A AR I R A RME LA G ERBERRT - &
o K EE AR AL A KBtes4E /) (the conversion of goods to capabilities )
ERMAE Bt EFHRMELBAABRERHAEG AR R FH AL HIR
A G I RRT 2 R 69 F 5240 o AR 0 Sen 4R H 64 & AR AE J 4 X 4u ko ] John Rawls &9
AERAME X BDED B TEFH I A (indexing) R AR FAE - EF
Amartya Sen 4K H R BB > 2 IRALE B FH AR
FINFRARAE ) B E B & BAg ¥ 24 (relative importance) #9818
Db AR S S M S A AR E B e A R BUR A AE € 8 A H (nature
ofthesociety) e FE L > AAREAMARL — AR e Rl L
A H A A TR ) RE 77 2 [ AT 447 % > IF #4048 XAE( culture-dependent )° & % John
Rawls 894 & B AR X/ 8 A L4 B A A8 B 6945 » {2 Sen B9 A AR AE /1 X 2
WA LB THETERAMBARMELGERMRSG MAAE ZEARBRG

243 AMARTYA SEN, CHOICE, WELFARE, AND MEASUREMENT 366 (1997).
244 RAWLS, supra note 239, at 169.
245 SEN, supra note 243, at 367-68.

246 AMARTYA SEN, INEQUALITY REEXAMINED 83-84 (1992).
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AR AR D i ey &R (fetishist) 247 o B BF » Sen &AM R A
ARG T AR A E— G FEAR R s R ERA RN FEHE A MBI TR
ATBEX A R RO 240 R R A AR R RS AR )
AR E R BT B0 MARLEAREABRXBA LB XA AH 0ES
36 BT DA Ry F BT AR B 6 — AE28 o

UERENAT TR R ELSTA TRIAMENEZHLRER LR
033k R R L — AT B35 o BE L KA B R IALHOE Y BT R AR R
A AR LA G £ 2 P R — {0 44 ) 0 I 36 5R R 1 ek & RO 9 AE240 0 0t
sho AR BELTARKRERS FERARAEAEKNERYET AR  BE
AHBER AL R AABES T AALFHEE Bd (substantive freedoms) 20 o &
Wb B R EZREEAGERENFAL> TR FIEEAALS L L & K LT
M E S E B AR89 H M & (real opportunity )*!e 3 4 i 5& & 4+ B 7~ 1£ John Rawls
EFE#% e R AA > 4 &8 AEE (contingencies of and mature or social
circumstance ) (4oAt @ 3bfr ~ FR GBI ) 7T Ac R 448 F] 69 ABIF 48 ) B R 44
BHEMK G AL R RGBT (B 58 ) EARZEARRE A M A E R (natural
lottery ) %2 > Sen 3% % > & < [#t (disability) &% (illness) ¥ ARKAARARE
NPT R E AL O3 TFRARBAFEANGRE T B a5 AR A EIL
ARG EmAE KB ERERA AT HEERGTEREG - §FR
BARWEREZRAREREABRROATIEEZE S UA(AREHBY - EHE )
THRERAEFTAHRINHE - R E%F TATH AR (real poverty)
& A fE 71 #2 K (capability deprivation ) * € Af i R 69 % B4R RAZ B L TRE L
MANBRTHTROZEE AR ED b To —TREGRETEANERESN

247 SEN, supra note 243, at 368.

248 SEN, supra note 243, at 369.

249 JOHN RAWLS, A THEORY OF JUSTICE 244-45 (1999).
230 SEN, Supra note 165, at 87.

5114, at 74.

252 RAWLS, supra note 249, at 65.

233 SEN, Supra note 165, at 88.
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W% FARMAREN R AR IR EFREREF M B LA EAFE  BR
B R B R M d

Martha Nussbaum & 1 Sen B4k X #F HK ARAE 7 X 892 % - Nussbaum ¥ &
—FAEAREABEXNERETRE M7 &AMz ARRENGEE RAZTH T
RE) B O R BE FR2 B B BATHE L (cross-cultural ) B % » €3Ik — A&

~~~~~~~ ARG E A BT SRR o 3bIh 0 Bk b AT IR A IR ARAE ) ER B ¥
IAFRAEEA MG E RN AR ERME AR R ST A T RAKRE
FA5E AR # Nussbaum PRI H 09 9] R GBRE TR BT AF A
AL A% S P9I BIL T BA L3S (1) A4 (life) ! e G F R EF ABEZO
& T AR E R B A REFHEFZAT S (2) £F 2K (bodily health) |
AR ORERERE  ARAEEE S BERPY TR ACENEEN  (3) &
B 5w %M (bodily integrity ) © #5%9 B BB kA58 ; IR LR XE > aFF
FNF R RN REAF R RAEFLBOMKE A 4) RE BB
#8 (senses, imagination, and thought ) * AE#fE AR B + AE9 A —4 T A EA$E
RG> BF > 32 o BHFXLBBEFTOHT MAT R B FBE
EAEINHGRT ~ R M PRI IR R ERBGE A BRAREREIEA
CEFENERPFN AR TR X2 FHRFE 4 W HG o B i TR
MY ERABURFHEAEEGNRERERN A CHER  feHBAMBNEREIL
BE F, H 20 o

£ P 20— 547 BT 1 Nussbaum PRIZH 8951 & > 45 R & SE R &
IKFREE 75 00 W A6 A% W B 5 2 K36 5> 5 B SR e 45 4 & 5 Bl 0 £ T L 28
B URBARBEAZTEH MO A TR O ES . HBENEE N> AR A
R EMAF AR R LR TATE BB RAIKRERIFOR RAR A4
REARAEERAL LAY SFHAEGEFNLREF  FEGRABKGER

254 Nussbaum, supra note 164.

255 Martha Nussbaum, Capabilities, Human Rights, and the Universal Declaration, in THE FUTURE
OF INTERNATIONAL HUMAN RIGHTS 25, 44-45 (Burns Weston and Stephen Marks eds., 1999).

256 Z > E3E 530 A 678 °
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ERAERBALZHEER  BEEASTRGFFALTH oMK E - sLIk - 34
SRR aS X A (HRAHSTE) & 34 (ARABUSHA B R LX4)
( The International Covenant on Civil and Political Rights, ICCPR > BA T £ 4% A 8L A
) BBE 6155 1 B UREA R BRI AY L ERZAYT RO AH
A F# % B & (United Nations Human Rights Committee, CCPR) # 2018 14

BB 6 MUHEREOR B ELGH TR ERALPAERR

£ R SRAFLFFEER L0 R E 2oy A (supremeright) 5 27 #§ &
ABFAFTTHMNES AR RARERHLBGE AN B FEEEHAEN
RREETRBEARRARLEGR B R AT 2 BAGEFOREN - plo > BE
{2 7% (Phobias) &9k B TAE & B A 1023 - ABE~ KB~ R RHEM4F T Y
FHoplwE L THE-E - AT BEFORMBELFETRATERY
AARAEN - B To o BRBAREFAGRARBFTLEZEHE AW > B
FA AR EARELOAR > U B ARG LA RGN 69 E1F - %
2 RACHEARENEANAAT HELETBERERESBRAEZFR L AHY
ik §ARGEARENZHES  BERA R LEEFAREIRENGET
BAREABRFRAELLER TAHIE & RIRRE R LA AREZF A 69 KA
BRAREE

AXERAEEHEAARLGAAE R ELIER GAREN B EARE L3t
AR RGERENRECRHAARRBLZLAL LRSI EEARER AL
o b FIETAR BT 0 B A R RRR FRRA RAMEA 6 AP E AR IR
N ES BEARTRILAECHERIEGARL LSRR —BRAZTRY S 21
F T B BB ERTHERARGRE - AN L HAEGAET B RIALE

uujng
(g

i

i

257 Article 3 of the UDHR, “Everyone has the right to life, liberty and security of person.”
258 International Covenant on Civil and Political Rights, Dec. 16, 1966, 999 UNTS 171.

259 Article 6(1) of the ICCPR, “Every human being has the inherent right to life. This right shall be
protected by law. No one shall be arbitrarily deprived of his life.”

260 CCPR, General Comment No. 6, UN Doc CCPR/C/GC/36 (2018), paragraph 2.

261 John K Wing, Severe Mental Illness, in HEALTH CARE NEEDS ASSESSMENT: THE EPIDEMIOLOGICAL
BASED NEEDS ASSESSMENT REVIEWS, VOL. 2 159, 169 (Andrew Stevens et al. eds., 2018).
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P& e AR B B oy e o LEMENT > BEEARARAMEER AT R
FRWARES MEZZTEMRRARZIMGESZ L K PETERLAR
ey B s A R o b 4o R ARA 2 H ¥ B AR A ABHN — & AZFEI
fERHLE G T EREHRAREFTHLANES KT AELFRRAREFLENA
R EORAEMS SHRBEFTARBELFUETHHE—RAME K G BESF (E
FFE) REBREMAZHEZ R EHPFRGEHERFEHNARGESE
P Rey B mPE -

(=) BN PELTRARR N B EE IR

B AF AR NKE 12 EAREGERIAME > GHRBR TREAY
FoOGAAMERTBARMAEDLZH I HNELTRA ST BN E
B3y (RARES) GHEARTARREAERBES ARY > GHRAAFE
Kb BPAREAREA AR R LG HARRTS o FIF AG QRS REAE (88
BLitR) MBAKECR G ) AT RE » Ban i AR B A HRFI M ShoaTikl -
ERORB—LERAREZALCEXANTHES  AEARABLERELT TERK
BEBAXNYHHEHE M - BEARAAFRN S HEZ A LR ZAaKREHT X
AR B LA — B — ey ik BB ERREE T E L8B4
Bxfley "E &  (consent)  #ET 2 FBBFAREMRARGEGRS EHEAY
WAL T AR AeETHEYRL BGHBRAL ERAENLNRBRES 0 R
LT AFE R HA]

2009 - 6 A 8 B ARE AR LA NN REZ LB A B AT RFHEF
FREBAINAE 2601465 | BAXHERARA S ARG E EHMEIE - KW
PRPBERRABEEINYONEZL BHAN  RBANETE 329 REEL
TR E) (MFARMERBER) F 11 45F2BEERE T HAHKRERERL
WMRFRE B ERRMIRFAITERE ZEREATAH ) db™ 40 AR
B BFE T KT BRFAR 0 REIRRTAREH 0 T ELBAH N
AR LR EP R A AR B B P90 8 — 3 R R TR AT A H B A e R RARE - 12 9R
Hesm 7T A R AR 2009 Fi8i8e) (A REBUSH A B R A Q) RETHEE G L

Eu\v
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HA B AAMEATR) (AT AR QTR BEXH - ERAL > KAE
o B Rl RAK Bk A4 o WAT A RPT I R ©

WAHGEATE A RB AR B NARE R AR FZENDBSF EETRE
AN ERANGEE > B mikE4 F 3B 1988 Human Rights Acts 45 #: R L%
by K263 A XARBRH AL KB A A A T A 4o BB WA e N 2650 R
FIRBAE WY iE TR M T M A4 0 45 5 A M A QAT EHN R A QB Nk
R AR RAGEAT 2 G5 ANERAHARAORBNETRLAE L
fir s BARB R AATE R A R ABITIERME T ZH R AAREN T &%
BUEME ) O3 B RE  EIRE R OIELN0 - il do RAEH FITE K
RERE  FREEZEFAR R AMMMMAL  BL AR ML AR
b SRR e R AR FBEANEE S 0 AR R BA TR R B R
REBARXEF ERARDIYNER b R EHRATE LR CER R A ANE
R LEREERNLGREOT o Bk BE RN BRI A R A YR T RS
Bk WAR AN — SRS > 2V LERDAERH ALY RE e — B Pk
BERBAEABERE  BARAR AL - £HLARAT  ARAFEFAEER K

202 podEE T NRBEUSHAI BN B rém;ﬂ e B IR AN ) ERBER &
R R SATEORRE R 2R > B2 K% %om#—' v % 43 H4FF) 0 B 8510 2014 F 11

A e

263 hEE -~ BAed o BBMAMAYHABRNEbZIFEN  BRHEAEF > 1 528 0 B 53-55
2002 12 A °

268 NHUNBBLERE XN AE RN 0 RRERARAM Y EZ R R ANYE A - RIS B A
RAEIEE T AMIRE  E2HARAELNR ~ HUS ~ &5 - €A UEAE F @y AEEZRZ 4 48 F)
PRI o

265 (NBRWMBUSHABRBAYRETAELRAI BB AYEITE) F2ERE THAY
FRBTREAMZ T > BEFBRNEFEZLS -

200 Baghk o KRBT BT A (BRAE G LA BRI AL ) 6 AMET 145148
B4°2114% 1248 -

67 BARKE 0 KIRETE R fTHEA A REBUEHAIR RN - §8752435 0 1638 R 61
2010 - 11 A -
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Tk A 3 P R AR08

AHEEHTRA KRN OEOREFFEM R - RGBS EBATY
£ AR RF AR WAL ENBATHR A0 R RE - B RATHAR 0955
BATHIEHEE RS A QRT3 NI kA RATHIE 61537 ~ Rk
REE R RN R AKIEAT RS SRR » NERATR 2 FRNER
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M BRA 0 FFE2750 40

279 Article 31 (General rule of interpretation) of the VCLT, “1. A treaty shall be interpreted in good
faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and
in the light of its object and purpose. 2.The context for the purpose of the interpretation of a treaty shall
comprise, in addition to the text, including its preamble and annexes: (a) any agreement relating to the
treaty which was made between all the parties in connection with the conclusion of the treaty; (b) any
instrument which was made by one or more parties in connection with the conclusion of the treaty and
accepted by the other parties as an instrument related to the treaty. 3.There shall be taken into account,
together with the context: (a) any subsequent agreement between the parties regarding the
interpretation of the treaty or the application of its provisions; (b) any subsequent practice in the
application of the treaty which establishes the agreement of the parties regarding its interpretation; (c)
any relevant rules of international law applicable in the relations between the parties. 4. A special
meaning shall be given to a term if it is established that the parties so intended.”

280 Article 32 (Supplementary means of interpretation) of the VCLT, “Recourse may be had to
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supplementary means of interpretation, including the preparatory work of the treaty and the
circumstances of its conclusion, in order to confirm the meaning resulting from the application of
article 31, or to determine the meaning when the interpretation according to article 31: (a) leaves the
meaning ambiguous or obscure; or (b) leads to a result which is manifestly absurd or unreasonable.”
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TR TR - b AL ERL > BHINH PR CEBUBAERTAZRE
RERXRFTHRNE  MEERAZERAZRELSHRETE ERLTHEA
FRR TR AR Bk BRMEMR SIAIRRIA T XBRE LA S RBA M HE 4
B2 $ 4R BB BAZE » £ 8% B A TAAME T 5 B B R A 2 A0
(oA RAEHE ) RETERETRE LR TEAME T €A E
BESE | RET e w2022 F (EEFRE) A% LHMEE - RA 0 B
FAATHF R SEA A SRR BTHAE (FlhoBi@E 9 —RERRR > RBBY
I BB SRR R LT AEMSE S X ) 0 B EATEERPTE M8 B B R AT
HRE RALLBEEEA T - FEEEHL B "TH6EM

gt EHGERME > EREM 1808 0 B 16°2020 F9 A ©

372 Rawls A A T30k MARAEBELBARMCEREN T ZETHAF - B nd
Rawls B A K ERRAIGER L SIANAEMEREROMTRERERE - FHOBAERA
R AR HAETE S F I o A SIEPE BT AT B F IR 0 B R ARE AR AR B R R 8
BURTT A ZAIF R 5 F 4 A RAWLS, supra note 239, at 173.

373 Hestermeyer, supra note 20, at 143.
374 Id

R BRMAIRGI A EEEZE D FHBEAC S AR ERE GBS B2 K
PR RWmA 33438 B6102004 54 -
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(reasonableness ) J& 3%4% £ #E 32376 o L AT W42 B by v 18l g IF B iR TR TR R 8 b1 3k
WA T AoATATEAEE YT RRREAC 0N FHRREREGOERS 0 RIA
AT T A BATHTRERGES MY RBEARETR2E0M -#%T
Zo RBIRAIMREE LR RO RBNRE  BARET KARZEq R
BIELBfh  TEAMER T RBEE > BESMHRBELEZIEH -

# 8RB A RAE A E AR A AL iRt 2 5n 3t A 2 el BB B8R
B IR A 4 RN IARPR R R > Sl i R R AR R R Z 0 BAT -
URBAARETEFEEFHE)(ATHBAREL)) 2 RABLESEREEEREM S
) kMR B BB F R 767 AR B S A RERAF T X
LR R MRS E IR AR Bl BRIKMRBE M ELEERS XFE
RARRAATE EMP 2 (it - K> — B (EEark) £20 BEMABZ
"hER R EBEUEERE W T TAER X RSHFE | TESMPBREZEERRL
M RA&RE) EP B R EERREANRNAGER - RIAXER BRAESR
SR TFTAHEFHRGEZL T ARAREROLEARBAS S ERMEY
AE BREARBRUAAREHFLGIAABNAREGAMELBELERS
B (BREN) ALBRAR - TABALEARENER -BRIBRAHLR
ROEET AR TEE BRRIARRABEIFARRREANT L | &
FENA R EHBZEHEHRANEET  RTAZARGRE TR DS
RABERCEBEAPATHAGERLAT S HILBRAER " fa @ AR
RERG BN ACHARBAETREEREAS quEHe 462, FLA%
BRiRei -

ZhEEETREREAGNRAERR

EAT— Y AXERAEETEREAGRREL-FHEARE- BT
BESLLAR AL S) Rk LAY TAR A M 0 RSUF A AT i —F A 0 A SbAR B T IATR &Y

376 Id
377 Hestermeyer, supra note 20, at 143-144.
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sbSh o FZR B AT SR A — R R F ) B R A B R FI BT AR R AR R
BRI 8B E T A P ARIE AR RAK A IR A 3Lk 8] ik ) R IRy s mik
FERFEAREARARMEEATOHA X FTRERRA LB Ry B BLE I -
BRARRAAHGHEBFIFARED R GEFAREERERFOERRBEXERA R
R FFERTARABERACERGEREIA RERAETHRF - LG STESEH
ZARBE BB AR B R RESES w2 T | (impairments) » 12 5%
RFEHCHEGEANE LA EATRE— S SHFR U ERATRRENZAAE
TR o MEZRAREA 0 A ARAE NI R I IEAEAR P G 0 2R A KGR EAERRR LA
NZEBEATHEERFEGATRT > RELEHETEERFE -

seoh 0 BIRFIETAR R A B LA BEAR TN - U (2 RERAKREY
HATTEE REAHZER) F 66 45F 1 R (R TFMBAFRT) A HREAR
HEREDL wRAFEBFNE LN T LAALBHEYOEFRMERZEB
HRNREEEMF DBATRERREGRATES T RERMRRFEREORF T
bR ERIR BN XAME R ZSARE SN ER - 2 F AL B I ENRRER
MR BA B L ERERREE LR BRENELIAB BRRMAG L E > #m
RAEHEACBEERENEL  BA —KAOEH BT KW AR FRTHR
BT RERTETLATAENERG A HEH T EIANF OB FRES &
BATHMAER AR ES LA HNAETREATREZATALE
S AR R B B RAPN e B o MR ELS R A RERERE A —

378 & Ik E 75 7ATR Soobramoney v. Minister of Health (Kwazulu-Natal) — % 4. 4% 348 ] L35 ©
0 M3 T AT BUKRR 108 SFEME T 21 SeHK o
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IR B R AR AMA IR Z ) HE 0 B T RE B ATIEAT 09 2 RAZ IR ARFR #1287 B
FUuREAAM (BEHER) TRERFOTES ARBETHREAMES
AR FRERB NI BT ARG NG AR A F AR R AR
I P EZRIBIE R L F = TR QB Z AR R 4B & %
A B F AN 2 5T 35 04 Bk 40 AR R o 446 T BE AR 2R 5 0 ST A R M VT 31 A R3S
BE BB E LR PRk R

FREENA PHEIRERG LA BB EEIALE ALLALAHET
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3

0

CESCR General Comment No. 14, supra note 59, paragraph 35.
384 g F3E 530 R 592 ¢
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AEBAERBRFZRERTZHIT IEERE RBG TS ERE LR
AVBHE R IR A R B LA - B S KA FBOE - Bobs R » AT E 5 3R kR
N RAR LA o MAF RIS R RAE SR A A BB R W AT EAT
WEZESTAM R ER WM TR ERAREHEXAREFZERE -
AXER BAEEH A BB E LR AR EABRER S BERALE
AR FELRAE A AR RS T ERTZ ERIR - FH 2 & 048k AHRIR
FHZ M IEIESRIEAM EEARETRREMMBALPFRERT CTEZ
RLE R BEA &G E N ERE B E247F (fairbalance ) #3520 %
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B FERIZMEHR BRAHAEHERZNEERS ERA—% AT RAREA &
FTrEAMA BPTXAERAMBESARAME EBEEMA — XN N
WMET 2 B EMIRERE R BRI R At 0 % E B R E AR R A
2 EF o B IR A B F TR 0 B R R AR MR B
AR B BB R ML B R B AR A b AR T R AT IR AR
Z AP EM EMREDBAZEEEAM S ERBET 709 04T A%
Bib REGABNE - HERR EA RS E B R REEER c RN F
ZHEFFARFEMUABEEEREFARNES TR -2 FTRA LB E
PR S 2 PR e BT AR 2 AESRE AR AR R BT R W A Ry ik
3t A SBAE A R T AR GG B Sh T B AR B IRIE o AR 0 E384
wIL AR ER T UTHANBRAHBERS  HEERETARBBEEERR -
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RZ A& MG H7 A B AR R - 7 A AR AR G 7T B AR 5838 0 5 i B A
BEREREGARESEME  TRE " PERBREE L ERZMA —A
Faw T EA I R ERBREAERE > R B EREAEB
FLEREE AR ETHRARETREE  BEARREHAPY - gt ER

il

o BARLEHELEAMERS AR LB R2T e B H &4 &
B RARBRHELERRRFRBATR - Af > SHREHE AT o sb M E
RERENGFERA S UARELARER > HABE R L AR FA R
TR R AT RAERB B EA R EHE AT TREREESTRAHEGRE  KE

A R E SR E AR R RIRE (—) #mBEREEFEEHE
EFER (=) BUAHEETHA ST RE FFEL I E R REH 7 X4
B iF ARG NE (=)

— BAREHTREHAREHENER

AT 5 % A TRIPS t#HhE » ARBE FA2E&H EXIRA - TRIPS € FEHR
BERBEAESBEEMEMNEE > AIRLRTERAAA A G H H BRI
TRIPS ) & ¥ %5 B Bt & AR B EAS AL € 6944 &30 T TRIPS-plus 1% & sbER4F

HBEMEZRES - £F HBRICEEZ T R T TELR R ERELF AL
B EEHMAr > £38 TRIPS-plus HFH BN F AR &4 EHE R R o bR
FEAARBERLERGEA ZH &R H EH 5 08T re ks ARG R X
BRI T A% L% E2 o KE i &R E BN % TRIPS-plus B H»

38 A ARFIIR > BB FALEL LN 108 F 8 A 20 B E X _E > https://www.mohw.gov.tw/cp-
4254-49000-1.htm! (&% %% 8 2021 $8 A 148 )-

0 TRIPSHEZE 1145 F 1 BRE TCERERAMEZIRLT - TELEEBESNEFEFR
MBEABEREREEZZRE  MAFHREANEZIRT - CEANERGEERINRER
W RERAITAMEZEEFTR - | PR ERANEERBENTEMEAZI TN EXLE -

P iz > TPP EEMHE TRIPSPLUS » BB AEF > 134 1 #7 & 27-28 ° 2016 4+ 3
A 422 FATE50° B10° A SHMH/ZA rTrlps e SR B HRHENER
MY L AMAZAM EAE > 302011 FHESRIUKERRE FT - E - A2EAME R
168 0 2012 12 A -

392 Ruth Lopert & Deborah Gleeson, The High Price of Free Trade: U.S. Trade Agreements and Access
to Medicines, 41 J.L. MED. & ETHICS 199, 200 (2013).
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HREE AP 2 (— ) gt HIRSA £ B 438 &5 2 38 B ho LU T
=)o

(—) TRIPS-plus 2 #ie i £ Bl #:5 B & F 5 3k

TRIPS HhE B RME HEBFEMEHIMGMANRRE H 284 LB o0k
R BRI R RERY G IEdt HbeRAESR B3 E IR
bRt g BRREEMAEMRZIITMERE § FEES R 5 TRIPS
HhEREFRAEZRAEE HARRA O EARABRA & & BEFBR A
UEHERAPEMN » FREFEMEMZBATREF > B ek TRIPS #
RN EMERB A REGERE  RTECERFUEMAFTK » HFRER
TRIPS & 2 AT T > B bR EHRIE TRIPS W8 & A FAEZ R4 Bt A
ZH3% e Hob o BAGE LR TRIPS W pifhfE g Bt g A 2 — K
BehH = 5B~ RS > AU AX NBME A K mARA A E Rl B A
GARAL 0 TREP A B T A AT A (HEiodt ) 18 K BT — 2 87 R 2 3845 A B 4%
3 B EUBN S A 2 R B SASBIR BUR RS IR N B AR A E BT AR g AT R R X
NEEF 539 Bk £ TRIPS Wh A8 B % b R A B kN B AR - R
BALSRBE R R TR G E LR R RBILRERER (B

I 4 &z FATESO B 13 e

394 Article 3.1 of the TRIPS, “Each Member shall accord to the nationals of other Members treatment
no less favourable than that it accords to its own nationals with regard to the protection3 of intellectual
property, subject to the exceptions already provided in, respectively, the Paris Convention (1967), the
Berne Convention (1971), the Rome Convention or the Treaty on Intellectual Property in Respect of
Integrated Circuits....... ”

395 Article 4 of the TRIPS, “With regard to the protection of intellectual property, any advantage,
favour, privilege or immunity granted by a Member to the nationals of any other country shall be
accorded immediately and unconditionally to the nationals of all other Members........ ”

396 Article 6 of the TRIPS, “For the purposes of dispute settlement under this Agreement, subject to the
provisions of Articles 3 and 4 nothing in this Agreement shall be used to address the issue of the
exhaustion of intellectual property rights.”

397 Part 3 of the TRIPS.

398 Article 1.1 of the TRIPS, “...... Members may, but shall not be obliged to, implement in their law
more extensive protection than is required by this Agreement, provided that such protection does not
contravene the provisions of this Agreement...... ?

3 4 &z FATESO A 130
W00 FEM o BELEMEBH M E IR RERXE RSN AESL LA IHEALSR B
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TH¥IERER) 28 EFRE -

FE 38R PR IE A 2 B % TRIPS ) € B R Z A B A AR AR N H 4
BRZHE o ) ho A AT S © R Z TRIPS #h & % 31 R 58 H4x MR » PAFLE R
BRI AABREBEREAT (W XABATER ) REEFHAZR &L
BHMEZAERER B MERERAZIEBERRRSE ARG Z A R
BT & BB ABEEREEH B M ARMEREAMZIME - #la TRIPS HEH
SIDEME » SRl A 2 B Su L JBAE TR R X B T 35748 A 401> BLA BB E)
wal Mz TRRER SR AR E I AR B A B4R 402 o LA HE
# X IERBE TRIPS #h X4 AR TR FZANE T §H AAH £4] 55

B2 HE o MIEA A

# Bl TRIPS #h & F #{HAR B IRAE TR S RAI AR AR ZBE
4 HIV/AIDS 7% % fi  EMEFERER o T @y Hn 2001 F R
2003 Fi@@ TAnE T | AR T AT TRIPS iR RN R EZALSE T F
6 ¥ 2 %3k, (Implementation of paragraph 6 of the Doha Declaration on the TRIPS
Agreement and public health ) *ME 32 E AR EHA N EERZBE > HH 24
&% HIV/AIDS 2 % 56 B ¥ e A B B8 B S R TR AR
BRELARE > ROB—TAERE —AREFTER - BB™E > 5T 3T RA
TRIPS 1) € it & FR#1 & B B4R ER4E se (R 3k o S48/ > B b TRIPS 1 2 4 18 3% 1L
XFH G BRI EEAEA (B AR EED TR ) 27 AR T 5405

5 (2005 %) o

401 Article 31(f) of the TRIPS, “any such use shall be authorized predominantly for the supply of the
domestic market of the Member authorizing such use”

402 Article 31(b) of the TRIPS, “This requirement may be waived by a Member in the case of a
national emergency or other circumstances of extreme urgency or in cases of public non- commercial

2

use.
403 Hoen et al., supra note 16, at 2.

404 'WTO, Implementation of paragraph 6 of the Doha Declaration on the TRIPS Agreement and public
health, WT/L/540 (2003).

405 Paragraph 4 of the Doha Declaration, “We agree that the TRIPS Agreement does not and should not
prevent Members from taking measures to protect public health. Accordingly, while reiterating our
commitment to the TRIPS Agreement, we affirm that the Agreement can and should be interpreted and
implemented in a manner supportive of WTO Members' right to protect public health and, in particular,
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FRFReERAEREE AT A RFZMEZES LRI B/F 8 TR
$38 B 32 Z AR A0 0 2003 BRI — S REFHELERAR B ENLR
MAEZERBELE  HMBEERBIIREZERE LA BYRFH % TRIPS #
R BRR B 2 B R AR g B B B N AR A 2R R DB 4 58
MG LBRBFEAINBERBE LI EH CREXBH IR TLELES
Z WO o & LA IREH AR 0 AREAFIER HIV/AIDS £ 2 %84
e ZRI I ARAAH ML ETRAREF T TRIPS HE T CAHNEM
REAE BHSARLEARAEZZHAL 2T T8 BHEZH—FH

BEMDL T TEMBHOIMRAT AR X235 B ES A REZ
L 2R A B TRIPS 4 & 47 Ml é A 35 R 7 X P 2847 R & AR R410 JRBp » RE
TRIPS 1 € P ELE) B4R X B R R & AR LB FE AN KA R AT
THAERAE AIDS ~ S U BREREBBMANTEREHIZMZBARZR S LHE
ML AR M RATR AT RABRERZ R & CHRESR AL BB EH - stsh

I 5h B AR HBEZANT AF AR AR aT H iy B d
T 5 BRZ % LA K& B&IKX (Regional Trade Agreement, RTAs) B & % 5

#h % (Free Trade Agreement, FTAs) Z B3 > #FF RFZ R HRETF TR G

to promote access to medicines for all.”

406 Paragraph 5(b) of the Doha Declaration, “Each Member has the right to grant compulsory licences
and the freedom to determine the grounds upon which such licences are granted.”

407 Paragraph 2 of the Implementation of paragraph 6 of the Doha Declaration on the TRIPS
Agreement and public health, “The obligations of an exporting Member under Article 31(f) of the
TRIPS Agreement shall be waived with respect to the grant by it of a compulsory licence to the extent
necessary for the purposes of production of a pharmaceutical product(s)...... ”

408 Paragraph 3 of the Implementation of paragraph 6 of the Doha Declaration on the TRIPS
Agreement and public health, “...... Where a compulsory licence is granted for the same products in the
eligible importing Member, the obligation of that Member under Article 31(h) shall be waived in
respect of those products for which remuneration in accordance with the first sentence of this paragraph
is paid in the exporting Member.”

409 Sell, supra note 141, at 937.
MO0 B FIATIE48 0 A 620-624 ¢

411 Paragraph 5(c) of the Doha Declaration, “Each Member has the right to determine what constitutes
a national emergency or other circumstances of extreme urgency, it being understood that public health
crises, including those relating to HIV/AIDS, tuberculosis, malaria and other epidemics, can represent a
national emergency or other circumstances of extreme urgency.”
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FHT 20 v R AR PR TR AT BB T B AR B AR T R e
R¥% £ & Bk (economic nationalism ) > # Mm% A 735 B &1L (liberalization) A
B A7 A6 (liberalization ) Z 473|412 £ 3L 7 F > B4+ B ZHARE I SPRKL R
BHFZTBEHIIRAZEZRFE - a—TF @ HETRZAEL T 2 Kkb
EREFMBEFTRAZAEALECRZTHZER - b ¥LB R 455
AHPERANE HRB B ERAHUFREANLBATHIHAETRRZEAEE
ROBHERENN - b NECERBAT T RZHEANATH FH A% (power
asymmetries ) RE R & ¥ B E7 &4 £ =4 (Uruguay round ) 3<% TRIPS #
RBBZ FERFZ PR TR RREANTEICRARZRRTHZHRK
SAEFH A AR AR EX OB R EAARE L TRIPS W e RN % 2 ot & 1%

# ¥ B F#s 2 TRIPS-plus*!© »

TRIPS-plus A %% TRIPS # & > 1% % A+ F 4 &k ) & (Marrakesh Agreement
Establishing the World Trade Organization) Z M4 1C > ZHEOF LB EFZHAR
RARARIEARE » 36 B K& B BRI LA A AN B 7ML - 845 20 A& F 4
IR EATR A R R A &R B 2N R AT 8 %4 A (unfair commercial use )
%3 - Rz > TRIPS-plus R4 T ¥4 E %% 4@ TRIPS W & & H s 2 KT (R
FEERHRRERRIFEMEHRE) BhEE T h e THE BH2R
EHEEMAEHRIRE ARG I FCBETCARLRMBELZ 2RET M-

ABETRZEAAFRACHERZE LS A b T HiH 2 ML —BSRF

412 Sell, supra note 141, at 943.
413 Sell, supra note 141, at 944.
414 Id
415 Id

416 Sell, supra note 141, at 945; TPP #3414 TRIPS-plus . —#& - H ¥ Z 154 2 R # b
TRIPS 1 € gz #s o 4o » TPP % 18.57 M HBH K R EMANZEZ % T 5 TPP W3R F 18.63 154%
% Ve A AR B0 R 4 TRIPS W & PR 2 50 436K £ 70 4 3 A 57 TRIPS % 61 1412 K& 8
Wiz EEHEZAT AR — M S TPP W3R % 1877t H M IR & 4 B oy M7 E 1540
UHA LB MELREEUMRGETHET AT AIRERTIHE - 23784 0 B39
B 29,33,36°
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MEAZ H o f5]4n » TRIPS 1% 3% sk /A B % 47388k B b 2 R 81 » # TRIPS-plus T4 & %
TR B 1% | (data exclusivity ) » 78 Bp 745 2 27 FROAT 28 B B 4537 28 1 35 £
R AR AN R FAREN R ER R UREEZ ETEHFH - BULR A
Bl BEHLT T CERBY TABACRELELTARREEAMZERE 12

REEBERRE AR T H T TRT EAME SRE X SR
#haFE B R AREYS

TRIPS-plus RAE FRFI & AT HEEH LR F IR FFCBEAR
Z BB AY T EMBBRES A H S R e REE A AZ TRIPS-plus
k0 &35 A% TRIPS #h R AT R 2 20 F F ) 1A ) 2 R DA 18 AT F 4] LA R 2
sh bW ERAF 2R TRIPS W R kA X E ARG 4B URATE F AR5
BABEER L B2 P ERMPEARZEDTR > UAMH TRIPS #hE
T F 38 58 4% ) B 2 8 A AR 420 b thfiraa ka0 B BHER B A £
TR F R B AR b g B B AE A R4 2R CEHURM S T S AT EE
8 AR E BRGNS S T F AT ARAE R LR A
AT Z 5 AL B - B R 4R BE > IR & A MR S TRIPS-plus
MR EINEEREBRZABE FRAHRNESTAZZELRLE T
I 522 o BRI RGBS E T A R N A A 2 0 B e AL E TR
B EmRABALRERZERES  AMNHFETERERET FRARRE
FARBE NS T 5B LA 2 7 o 1248 TRIPS-plus #9452 T » Bp4& /)& 7> TRIPS
FRRTZ bR EEF AT LRATARDEAHNATRA B2 R RAEE RESR

M g BHEBMARNIIBERRAREBEZING  EREEXHAAF  117TH AR 17
2020 &7 A -

A8 4By BATESO B 17 -

M9 BlAT:E > B 18 °

420 WHO, Data Exclusivity and Other “Trips-Plus” Measures,
https://apps.who.int/iris/handle/10665/272979 (last visited Jul. 12, 2021).

21 1d, at 3.
422 1d, at 4.
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ARTAT L > BA)E 454 EAE A —4 TRIPS-plus &R AR RHHNERE Y
B2 BHTREM A BE LR R&ERE BA R &4 MM TPP W3k
REAREALABEZBAH T TIFA HEZH FTF % 2018 FERK FAELIIAER
NeBZBAEFELEHEAE LR ELELRENELHEZEFLITZH S B
AT K AL LR B REHEIERT F AN EFRRRRA L E A2 &S
B E T EHARZESLTAAMPEREE -

FREFREREZFRT T £ B &) F AR H B £3R B
Orrin Hatch #2549 F.3% B Henry Waxman 2 F &k 3R h £ 1984 38
ey (BERFREZF I @EE5E) (Drug Price Competition and Patent Term
Restoration Act) & ¥ > HJbiE8 % £ X 44 A Hatch-Waxman Amendment %,
Hatch-Waxman Act ( 3AF f§4% ) ¢ Hatch-Waxman Act & € ¥ 7 £ & 8 Rk 2
BIRIRE4S F— > BEZ L BRARKRRRPEMAZA AR LT BmLBEA
FAN B R 4R o A A B T 2 A% O AR AT AR B ALK o dy 0B RSB A R A
B RA S B R kA B A BB W AT B 46 AT AR B ER AR SBR ey O 0 R
g2 p8n T EEFFLHURALKREFEMAENR - = RHMEL
¥ 3% 42 5 ( Abbreviated New Drug Application, ANDA ) A3 # & F 7 9 342

- (NewDrugApphcatlon NDA) B A Auik & % B 5 FHik B LLR IR D ATEUR
AeGEE c BAR A ANDA % TH¥HFAUIREMEAR BAMERBE MR

B mBRFFARERYIALETA MO THARELRMEBE Y 750K
1 B 3R ER B 7T BUAF HE3E b e o

AR > f£ 1984 5 Hatch-Waxman Act @82 7] > B A ANDA 2 & A 1962

423 Elizabeth Stotland Weiswasser & Scott D. Danzis, The Hatch-Waxman Act: History, Structure, and
Legacy, 71 ANTITRUST L.J. 585, 588-590 (2003).

424 FDA, Abbreviated New Drug Application (ANDA), https://www.fda.gov/drugs/types-
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426 1d at 654.
427 Weiswasser & Danzis, supra note 423, at 590.
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Sh R IE F O AR AE BY7 B BF > BN E T H A AR B N B A
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H iR EEHEAT AT TS TE A ENER AR RER A 0 Rl R A B AR A0 ML

R FAEIG AR BRI A MR R PTY BARA R Z S ESHR da i
PR By B S L AT B A 4y F AR AR X R A BB AR G AE SR
B A AR 2 S S A R S E T2 dh— £ B R A R
BEASLHEREUARL AT LA FAMANEZ LT EMAREARES
AR LT GERT— B2 ) FXE SHANEFRIRRLEL
B aR A RLHEL AL AR SAAREZMMEAEL Rk £50 E412
BRERERAZMGT BT S8 RAEEH R B £ B R F % £ B
HEZRARZER CEDFANMAMERERR G ELZER - FT—#HAX
HEAE ST oh B AR B P B A 2 B4

B~ FANREFERREREAHA

AT B AR B RAT R AR LB E 2 RIBAEEZ 0 7 ABALANESBBEN
E¥BEAKAELE ERAJFHNELEHERFRIMARA FTENAFE 48 H L
BEEFAREREAFAREFETRRZEE L H A BN EF B S A A o fT
ABATH - R EANRFLEH R R L LA AL SERTRZ W 84K

92 Btk etk LR SRR LTI N EERE c FBE47 B3
93 (FmBEAEEHATIE) B 16 FE3BRT T AMBMEEELSFTEZES R
FmEZ IS T RHA P RMRARTERRARE N EARASFOEZ —FHE L
BH BT EYFZEAEER ML o
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AXEREINEEHFRARRENELHEHELTAZBE (—) HRAER
M BAEEHEZATHBE LRI EEMAERNL (=)

—  FAHELEHETHRLEAHR

BHELEHEALNLEBABE HWH TR IT  CEAF S B EZHRIT
BEREAIM X ELARABRERE  EFRRAEH - FAEEHFEIRE
LBEANTHORE  AREEE R ERERBZAMFEatx (—)

=]

EMARBAE - FARFRTRESANELFEHRRLES AR ZIPE (=)
(=) DB S A A LI S 4] 1R 45 ) B 2 B PR 541

WAERZBAH AL EERBE A BEHEATHELR KM L IEAT
A B R EHRATH B 7 KPR AIH 0 B AR A £ F) 38 & B RAE@IRAT R A2 4]
B B - B o BB R E R B AR X F - IR T E B R B B
WATI EGHEZBR i FRAB EFEERE 25 LA AHREEAN
(85 R-FHEBAE M2 @S2 ) (Comprehensive and Progressive Agreement
for Trans-Pacific Partnership > JAF f§#% CPTPP € ) Z & Z4E54 - B T
RTHEREAREEH N RAREFEREVEARLAT G HEE S S3FR
HLEAMCEEEEd ki CPTPP Hh X HEREE LA NHH FHREHE 2
Fiko NAGNY S REAEMRAZH -

BACBRMR Y BRAP L RO E B E A M A B REN B A S8 T A
Pedo T H AR N F B T IS o 4 A e Bl B BN R L A
AR TR BRI ~ AR AR RIER] 0 303 s AR AT AT A FR 12 (access to
healthcare ) 89 45 - T 2 AR A E R FH BB 2L ERLT 2l

94 JuAR gk 0 S KRS BB AELS E 2 0 R EUS KSR L RE AR R EAE N
x (2020 %) °

495 Buropean Generic Medicines Association, Patent-related Barriers to Market Entry for Generic
Medicines in the European Union 5 (Kristof Roox ed., 2008) [hereinafter “Patent-related Barriers in
EU”].
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BATIHHAERYeM T EMER (B EERREATIGERE (L
BARLE) LRTAFH R & BRE X EZUFRAE &R I H S B E 4 %
JfE ik E ey 48 B 2.5 (Bolar Provision ) 4B 48 34T st 497 -

EELOBRBBR R R M AR BN R TR E ARG H 2RI
—Zk ¥ o M % T ¢ W4 € (European Federation of Pharmaceutical Industries
and Associations, EFPIA ) BF % #* 2014 F 3R A FAE L E - HILBAIET
1£ 4K % 2|8k B 3474 B & (European Commission ) Z 327 » Eb & ¥ b3 R ¥
FB o fa TR EF B EHECERARE L FHBLEHE LI AL ERER
FHEEH - BHIMT > RAAZEHEEHEFLETKAY  HE 2012 F48H

S ARBIAITE B AR R E 2001/83/EC 3kis 4B G BRI o & F A4
CRERZLERPFEBERBCHFLAREFNREMBARATAR G T
DMHELT  BRESOTHLTEARAR EHREZIFE -

-

AERAREBHLEAREFE I RBRL T2 ERAE —BAIFZAHELFE
1ER T IARER T BRIRIE BB s 35 X 4% 0 ) BE4E FDA 4 SUAF 4o ik 2
WIS ETRF ik A TR BB AT ETRRAE FEAUREE{RT
BARAHEZ BEZHRAREMEESR it AEFRAZTRARERIFEFNUR
Rt TRFZEZEGEBRRATECHRBAMMUBEZRR - BB M T £8RH
BATIEARA AR T ERBEEA RO FHFAE Z@EMNEAE (European Patent
Office, EPO) ¥ &4 » bEAH TR LRKRBA LA FA s > Mtk FH 2

%

B L]

496 14
497 Patent-related Barriers in EU, supra note 495, at 23-24.

498 Catherine Drew, EU Unlikely to Follow US with 'Patent Linkage' System, Says Expert,
https://www.pinsentmasons.com/out-law/analysis/eu-unlikely-to-follow-us-with-patent-linkage-
system-says-expert (last visited Jul. 3, 2021) [hereinafter “Patent linkage in EU™’].

499 Medicines for Europe, Position Paper: the Anti-Competitive Effects of Patent Linkage (May 2019),
https://www.medicinesforeurope.com/wp-
content/uploads/2021/03/Medicines%20for%20Europe%20Position%20Paper%200n%20Patent%20L1
nkage%20-%20May%202019.pdf (last visited Jul. 3, 2021).

500 Baker Mckenzie, Global Guide to Patent Linkage,
https://f.datasrvr.com/fr1/819/62093/Global_Guide to_Patent Linkage Handbook 5 November 2019
.pdf (last visited Jul. 3, 2021) [hereinafter “Global Guide to Patent Linkage”].

01 1d, at 72.
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EERALAGERAITAR? e B —Jr @ > BAKMESEHEE (European
Medicines Agency, EMA ) T A% A # LA B E 7 22 4B TUEBELEE 2
PR S B0 Bt HREE T 0 — RX FAIR LW R H L
AR REEBUSLS — NI PEA B L AR b E LR
B EHUARERTZRERZ — o

HR o RN EFREFEZE AL BRI G 2 HE 22008 F 3
A Bayer 3] 4 — B % L2 EFIM > 24 £ A Nexavar 3t 1504 o f& Bayer
NE) B, Cipla A ES EXEBXI 2L %% > FIF 10 A Bayer 23 mE 2355
SRR 2 L B AR A B R BE AR A SN 2 T Y 2 &b 4 ) 5 ( Drugs Controller General
of India > AT FAASER L % B #1 5 ) A %3 T Cipla X £ $14°0 o &K Bayer
NE|EREE —BXZHNE R ERSERRETRE HF R0 .

WME R E R E R Bayer 25 EIRZ I dy £ K0 A b B B 5L B B R IE
REZHREZPMAAEFETLTCEBE T (1940 F % 3 RAbikstk) (Drug and
Cosmetics Act 1940 » AT i 4% (% &R L& %)) 2B RET o gbsh > BT
EAEINRBCCARLRE R EFRLEFE I FZTELRARAREHEELA S
% 6REE D LA R AR LRI RN (B b BAb ik bR ) MR B R A
% (Patent Office) Z# % 5 4B B A A EH 2 ZH 5% A N#F] (public
rights ) » 4 % i€ R Ep L7 TRIPS #h & F X & #5508 o LfRB AT R FARZ
RAR LB = Bayer 28 X5k HBRBAGEE LT AHAARLE (ES Rtk
suik) BE I BFBIERE B ERMAE TR RO 2H 540 LA
FIRERB TP EETRREB EA R SR EmAEL A RYE B EAEA R

502 Patent linkage in EU, supra note 498.

03 14
504 Bayer Corporation & Anr v. Union of India & Ors, LPA 443/2009 (2010), [2].
05 14, at [4].

506 Bayer Corporation & Anr v. Union of India & Ors, supra note 504, at [1][37].

507 Bayer Corporation & Anr v. Union of India & Ors, supra note 504, at [7].
508 14

509 Bayer Corporation & Anr v. Union of India & Ors, supra note 504, at [25].
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HHEHRALERERELBE EARANRZAER ool B EAF RS
LHRBREBI ERBAAARGPEBRNMNE LB A E kAo G EAERY
BROHPEHBEDARAUARME T RIAEFRRFARNBELKE L ERY
%5512 o

HEREOEHNRETI EEFLLEFELSL AR L FR - HUFZEARER
B HREERN 2015 FHRLETREHNRENE  AREEIBHROLEKA
0.02%%] 2.2%#938 K513 - Mk B % X d a3 0 42030 F2A FFELEH
Fast L At FAEERE ATt e 4h B 2 L A 230 ¥ (4 6§ 1550
%) 222881 (6K 15518) A5 SHMRERE T FHELEHERE

W B LB ABE L L AREBEZ LB NEAT IR EARLA B S

B RS e L SRR RERINT S BB R RE R HR ORI B EH
GACPT B RGFES0-2018 F 3 ABHRBECLEEE (BRPFERMHEHMGLEE
# % 1 € )( Comprehensive and Progressive Agreement for Trans-Pacific Partnership ’
AT i 4% CPTPP W& )3V R R 2§ 18 A M EA &H E 22
ARmBREEZESHAHAE CPTPP HE > FLB AT HREEE N B AT L & £ A
i G SIS

n»»\-

HEp o BEEE HRAEEHE R BLEREZLRLEANTS &M

510 Mabel Tsui, Access to Medicine and the Dangers of Patent Linkage: Lessons from Bayer Corp v.
Union of India, 18(3) J.L. & MED. 577, 586-587 (2011).

S EEAMRE L EREEHNA GBI 2003 F HIV/AIDS & 1 Fik ey 5 8e o 1%
%t £EERBRE A (Médecins sans frontiers, MSF) 3% F X% 70%#4 HIV/AIDS &% °
DR PRREARY—FEE HIV/AIDS &% (435 B A) RBEEL A ARV L L% -

512 Tsui, supra note 510, 577-578.

513 Rafiq Idris, Patent Linkage: Possible Impact on Malaysia's Access to Medicine, 4(5C) SCH. J. App.
MED. SCI. 1672, 1674 (2016).

S Id, at 1675.
5 1,
516 Id.

517 Ministry of international trade and industry, Malaysia’s Free Trade Agreements,
https:/fta.miti.gov.my/index.php/pages/view/71 (last visited Jul. 3, 2021).

518 Global Guide to Patent Linkage, supra note 500, at 98.
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EEFBEDREELERRFORS] > ETTHNARLALESA RAGBE
(detrimental effect) 1 - RER &M # R A HIGERHE - PREBERTOEEH G 46 Fp
ERBKEFEEFEMNLEBRRBE N EH 2L 5E (2021 ) A ERAET
KREE R REFE R (T EMAERR 109 FEREFRFE 465814
e P RIALRE T R E AR SR A R B EET o AN R H B B A 4 B
AGHE ek 2LEN LTI ERMPBETRREARGEDLTAH - Hib>
ASHAET—IHANBRAEAZERE G A BEZHELEHERTET
MEZLBE T TN BRE—F oL TTHRATARELTAENRZE

o

(=) BHB2LEHEF N S LEBPBERLFTETELTRAM?

BEMAERR 109 FEREFRTEH 4RI AARBE —FEA S LR EF
WXHH > ARBREEPRCEHERGARNS (AT #AMPACLLE) ok
s e 1518 BE4E R T % AR % Merck Sharp & Dohme Corp. ( JATF f§#5 2K 7 R %
Be) PRy (1) 076 R38R S A B A1 KRB 1 2326 F0 29 4K HLE > 2
B (2) 083 34 BA A EFF KRB 1 R4 X REEARMERE - £+ > 076
SRARBA B4 94500 F 45 3R, ezetimibe A AEF A MG H - K BEdE 0 3 FRAK Sa-
¥ 38 BF LA EAK RG0S o B R R B9 e R T A0 o BB R E R RER
ezetimibe % i@ 4F A 7 B & ¥ 8 ( Sterol Transporter ) Niemann-Pick Cl-Like 1
(NPCIL1) ZR¥pH]HE B BF RA 4 B BF 64 Rl > #E i B-3% & 87 oo 5 ) A
B F SR RS BE gk 0 DA B R F) A 3 AT 4R A BF e SR A pb S [E] BF RO SRAX A
Bl 25 P 3R e % B B B S 520 0 083 SRS RAIAI R T —HANIER R/ K
TA by H $LEE P N ~ ByARARAL ~ FHAEE BE AR ~ AARASEE @SR - PR
Wk ~ BRI SRR AR B B R/ RBE B g2 mb | 52 e

519 Kyung-Bok Son et al., Moderating the Impact of Patent Linkage on Access to Medicines: Lessons
From Variations in South Korea, Australia, Canada, and the United States, 14 GLOBALIZATION &
HEALTH 101, 107 (2018).

20 A BB E LR 109 FEREWRFTE 46 57 FIHR - F3E 48> B30
521 Fﬂﬁﬁ%ﬁ s E 4 o

2 R H 43 ¢
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4T 076 30490 F A1 083 SRAFA BA) - IR (L FIK) F 48-3~48-4 1%
MAE > TREREAENERABRD - Wb 5E4% 076 55480 442 083
S A5 A E AR5 2 2020 - 01 A 06 B PALR R (BFEE) F 489 EM T >
BHRIEEREREETFA AR LIRREFT AR 4 KR > R (EFX) F 48-12
% 1ARE > TWBLAIRD RERZ L > BRI RERZ 2020 F 1 A 13 B F
PACH & E R E L " I54EBS4E 10 & % Ezetity Tablets 10mg | #9 % 5% ¥ 3% &5 &
o BRI (BFE) B ASOCME AL 4 KRB (BERERBEE T
FEE | FRETIEGY 076 5045 98 R AV 81 083 SR80 4] ) U B RM AR 6915 B EH
250 gRif 0 BRI R ERARIE FACE BArit e A B B A RV A GRS EEA
076 SR A Ay EAF KB 1 £ 3 2629 XKHE > AR 083 FR4 00 £ 41
BBEAFRIE 1 £ 4 XEXRHFLRE - R RPRERIK (BFX) F 48-
13#% 1B (FHE) $9645F 1 BEE (RE) F 767 455 1 BAERL
R By kAR 52 .

E

B AR ERID R AL 4R R R % F ok B A BB Ry B
o PR LB istt e R BB RBFRRBEL LR T TN EERRE
H U453 hr TR EARE £ 2021 551 A 13 B E Y PALRH B L F FHZE 2021
F1A138 (BB EEHMEN) FRRBIFER - R FRIUTE B2

Plbed > IR P A2 2 B BB A £ AR H BT XA PAAREFE
FE202056 A1l B LR R EE R PACBEL T REE 2B (FLEE

BRI A E R 180 K52 ) » ST HRIFEF I P FHIEIRARAE o AR fARAT AT
BREBERIGF o L RSB T BHERHE PR ERZ R FR
LR ARGERELREZ LT (FAELTE XL _UREKEZ— ) FT2 &

B RlATE B3

24 AT B 4o

525 Fﬂﬁﬁ%ﬁ °

526 Fﬂﬁﬁ%ﬁ °

27 FlATE B T4 -

28 B2 1061411895 SR A4
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A-REZXFINLLERTIETZFR FMEn (EF%) FHRE—FAR
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TEAEARAE o 420 P Jefhi e 2 MBI P 4 B o T > R RSB -

530 1070423 REFEIE > B 430 B 4 -

B 2BV REBR PR E AL (FEMEER 109 FERIFRFTE 46 L1k ) - HH)184
HIEBBZ AT PALEEN 2020 F6 B 11 B TEAFERE > Hho L @IR4 48 618 A 24518 >
d AL R 2020 4 12 BRFEE 1 A TUA LT - EAE LR ERiB2% > PR B
2021 41 A 13 B AAEBIF#E 2R N EAELE L Rrali a8 E N Y1805 B geg
HP R BEREPFE2ES  CARAPEEBEE RGP T HREEZEZILST  £15 P4
W BHPFEN2020 F6 A 11 BRRE BEAY6MBAXRFRERLS  LEFHYEER
HEEEERAEE (BP2021 51 A 13 8) BPT L - 20 RAEEHIERBLATE - #H7
FR B BEIRARB R EANER T2 L% AP THMEARIRERE -

S RABBEARRIE) & THEBRE -

5B gk (2 RBEMRKRE) B 2GERAT AHEMIBBRABLLSE -
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