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11 "2 EHEE EMEZ , (Full Faith and Credit Clause ) #
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24 Gepi . MGG - F149 0 20185 115] » 24 -
25

David E. Seidelson, The Federal Rules of Evidence: A Few Surprises, 12 HOFSTRA
L. REV. 453, 478 (1984).

F%M?%*L? (=2 O g PRRCE R B 10 V] = BRI [FlgE24 » F1255-
258 »

26
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27 Rule 803(6) of Federal Rules of Evidence provides: “Records of a Regularly

Conducted Activity. A record of an act, event, condition, opinion, or diagnosis if:

(A) the record was made at or near the time by—or from information transmitted
by—someone with knowledge;

(B) the record was kept in the course of a regularly conducted activity of a
business, organization, occupation, or calling, whether or not for profit;

(C) making the record was a regular practice of that activity;

(D) all these conditions are shown by the testimony of the custodian or another
qualified witness, or by a certification that complies with Rule 902(11) or (12)
or with a statute permitting certification; and

(E) the opponent does not show that the source of information or the method or
circumstances of preparation indicate a lack of trustworthiness.”

United States v. Baker, 693 F.2d 183, 188 (D.C. Cir. 1982). (It held: “business

records have a high degree of accuracy because the nation’s business demands it,

28

because the records are customarily checked for correctness, and because

recordkeepers are trained in habits of precision.”)
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29 JOHN RASON SPENCER, HEARSAY EVIDENCE IN CRIMINAL PROCEEDINGS 119-20
(2008).

2? IRPIE  [lE24 0 F162-63 -
G. MICHAEL FENNER, THE HEARSAY RULE 239 (2002).

32 Rule 902 of Federal Rules of Evidence provides: “Evidence That Is Self-
Authenticating
The following items of evidence are self-authenticating; they require no extrinsic
evidence of authenticity in order to be admitted:
(12) Certified Foreign Records of a Regularly Conducted Activity. In a civil case,
the original or a copy of a foreign record that meets the requirements of Rule
902(11), modified as follows: the certification, rather than complying with a
federal statute or Supreme Court rule, must be signed in a manner that, if falsely
made, would subject the maker to a criminal penalty in the country where the
certification is signed. The proponent must also meet the notice requirements of
Rule 902(11) ” E‘%E“Eﬁﬁ'%ﬁ’ NBLE °7F’ T s BE S S0 T HVER A e
BYuEEgE J R e R AR %L«I"\E‘Eii*wué%« 9187 > E.
182-187 » 2014 9FJ o

zj United States v. Wilson, 249 F.3d 366, 376 (5th Cir. 2001).

Rule 803(7) of Federal Rules of Evidence provides: “Absence of a Record of a
Regularly Conducted Activity. Evidence that a matter is not included in a record

described in paragraph (6) if:

-107-



18 BREZ7FH o

BAMEARFEREF 208 LR EE  ThEaE G
B HE IR AR RE et e ®Y  HeERE
WA HEAEEER R LB o REREEE BRI
BHEREZERRERR LGRS BT L
REGAENALETEL  HRAAXER Y TG ZRE B
e B A 4 2 B 480 o

(A) the evidence is admitted to prove that the matter did not occur or exist;

(B) a record was regularly kept for a matter of that kind; and

(C) the opponent does not show that the possible source of the information or other
circumstances indicate a lack of trustworthiness.”

3 Rule 803(11) of Federal Rules of Evidence provides: “Records of Religious
Organizations Concerning Personal or Family History. A statement of birth,
legitimacy, ancestry, marriage, divorce, death, relationship by blood or marriage, or
similar facts of personal or family history, contained in a regularly kept record of a
religious organization.”

36 Rule 803(12) of Federal Rules of Evidence provides: “Certificates of Marriage,
Baptism, and Similar Ceremonies. A statement of fact contained in a certificate:

(A) made by a person who is authorized by a religious organization or by law to
perform the act certified;

(B) attesting that the person performed a marriage or similar ceremony or
administered a sacrament; and

(C) purporting to have been issued at the time of the act or within a reasonable time
after it.”

37 Rule 803(13) of Federal Rules of Evidence provides: “Family Records. A statement
of fact about personal or family history contained in a family record, such as a
Bible, genealogy, chart, engraving on a ring, inscription on a portrait, or engraving
on an urn or burial marker.”

38 Paul W. Grimm, Jerome E. Jr. Deise & John R. Grimm, The Confrontation Clause
and the Hearsay Rule: What Hearsay Exceptions Are Testimonial?, 40 U. BALT. L.
F. 155, 157 (2010).

39 Davis v. Washington, 547 U.S. 813, 822 (2006).
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40 Rule 803(8) of Federal Rules of Evidence provides: “Public Records. A record or

statement of a public office if:
(A) it sets out:
(i) the office’s activities;
(ii) a matter observed while under a legal duty to report, but not including, in a
criminal case, a matter observed by law-enforcement personnel; or
(iii)in a civil case or against the government in a criminal case, factual findings
from a legally authorized investigation; and
(B) the opponent does not show that the source of information or other
circumstances indicate a lack of trustworthiness.”
SPENCER, supra note 29, at 119-20.
2 FENNER, supra note 31, at 241.
B s [ pos
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44 FENNER, supra note 31, at 242.

45 Marsee v. United States Tabacco Co., 866 F.2d 319, 325 (10th Cir. 1989).
48 United States v. Doyle, 130 F.3d 523, 546 (2d Cir. 1977).

47

Rule 803(10) of Federal Rules of Evidence: “Absence of a Public Record.
Testimony—or a certification under Rule 902—that a diligent search failed to
disclose a public record or statement if:
(A) the testimony or certification is admitted to prove that
(i) the record or statement does not exist; or
(ii) a matter did not occur or exist, if a public office regularly kept a record or
statement for a matter of that kind; and
(B) in a criminal case, a prosecutor who intends to offer a certification provides
written notice of that intent at least 14 days before trial, and the defendant does
not object in writing within 7 days of receiving the notice—unless the court
sets a different time for the notice or the objection.”

48 Rule 803(9) of Federal Rules of Evidence provides: “Public Records of Vital
Statistics. A record of a birth, death, or marriage, if reported to a public office in
accordance with a legal duty.”

49 JOHN W. STRONG ET AL., MCCORMICK ON EVIDENCE 470 (1999). Rule 803(14) of
Federal Rules of Evidence provides: “Records of Documents That Affect an
Interest in Property. The record of a document that purports to establish or affect an
interest in property if: (A) the record is admitted to prove the content of the

original recorded document, along with its signing and its delivery by each person
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who purports to have signed it; (B) the record is kept in a public office; and (C) a
statute authorizes recording documents of that kind in that office.”

S0 Rule 803(22) of Federal Rules of Evidence provides: “Judgment of a Previous
Conviction. Evidence of a final judgment of conviction if: (A) the judgment was
entered after a trial or guilty plea, but not a nolo contendere plea; (B) the
conviction was for a crime punishable by death or by imprisonment for more than a
year; (C) the evidence is admitted to prove any fact essential to the judgment; and
(D) when offered by the prosecutor in a criminal case for a purpose other than
impeachment, the judgment was against the defendant.

The pendency of an appeal may be shown but does not affect admissibility.”

Rule 803(23) of Federal Rules of Evidence provides: “Judgments Involving
Personal, Family, or General History, or a Boundary. A judgment that is admitted
to prove a matter of personal, family, or general history, or boundaries, if the
matter: (A) was essential to the judgment; and (B) could be proved by evidence of
reputation.”

STRONG ET AL., supra note 49, at 451-52.

Federal Aviation Administration v. Landy, 705 F.2d 624, 627-28 (2d Cir. 1983).
United States v. Grady, 544 F.2d 598, 604 (2d Cir. 1976). (“For the limited purpose

52
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of showing that the specified weapons were found in Northern Ireland on dates
subsequent to the May, 1970, purchases, however, we think the records were
admissible under the public records exception to the hearsay rule, codified in
Fed.R.Evid. 803(8)(B).8 Rule 803(8)(B) allows admission of records and reports of
public offices or agencies setting forth ‘matters observed pursuant to duty imposed
by law as to which matters there was a duty to report,” but is subject to an
exception for ‘matters observed by police officers and other law enforcement
personnel.” In adopting this exception, Congress was concerned about prosecutors
attempting to prove their cases in chief simply by putting into evidence police
officers’ reports of their contemporaneous observations of crime. The reports
admitted here were not of this nature; they did not concern observations by the
Ulster Constabulary of the appellants’ commission of crimes. Rather, they simply
related to the routine function of recording serial numbers and receipt of certain
weapons found in Northern Ireland. They did not begin to prove the Government’s
entire case; they were strictly routine records.”)

%4 Id. at 633. (“The telex informed the Government that Germany would not permit
the aircraft to enter German air space in the future because it had been operated on
that flight without approval by the German government. The telex was identified by
the FAA inspector to whom it had been sent. As a statement by a foreign
government to the federal government, incorporated in the FAA’s factual findings
resulting from an investigation made pursuant to authority granted by law, the telex
was admissible as a public record and report under Fed.R.Evid.803(8)(B), (C).”)

% 18 U.S.C. § 1341.
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56

United States v. Regner, 677 F.2d 754, 755-56 (9th Cir. 1982).
57 Rule 902 of Federal Rules of Evidence provides: “Evidence That Is Self-
Authenticating

The following items of evidence are self-authenticating; they require no extrinsic
evidence of authenticity in order to be admitted:

(3) Foreign Public Documents. A document that purports to be signed or attested
by a person who is authorized by a foreign country’s law to do so. The document
must be accompanied by a final certification that certifies the genuineness of the
signature and official position of the signer or attester—or of any foreign official
whose certificate of genuineness relates to the signature or attestation or is in a
chain of certificates of genuineness relating to the signature or attestation. The
certification may be made by a secretary of a United States embassy or legation; by
a consul general, vice consul, or consular agent of the United States; or by a
diplomatic or consular official of the foreign country assigned or accredited to the
United States. If all parties have been given a reasonable opportunity to investigate
the document’s authenticity and accuracy, the court may, for good cause, either:
(A) order that it be treated as presumptively authentic without final certification; or
(B) allow it to be evidenced by an attested summary with or without final

certification.”

United States v. Regner, 677 F.2d., at 758-59. {7 ?[JF{”E% R B
B 450 B TREFSIILY = - PR L5 1 S35 2D i g [

F I

58
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o United States v. Lykes Bros. Steamship Co., 432 F.2d 1076, 1079-80 (5th Cir.
1970).
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61 r‘ﬁ‘gﬁ' f ﬁ%:f“ VRL o FUEREMEE -

18 U.S.C. § 3490: ° Proof of official record or entry as in civil actions, Rule 27.”

62 Rule 27 of Federal Rules of Criminal Procedure provides: “A party may prove an
official record, an entry in such a record, or the lack of a record or entry in the
same manner as in a civil action.”

63 Arthur R. Miller, International Cooperation in Litigation Between the United
States and Switzerland: Unilateral Procedural Accommodation in a Test Tube, 49

MINN. L. REV. 1069, 1115 n.154, 1118 n.163 (1965).
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United States v. Lykes Bros. Steamship Co., 432 F.2d 1076, 1079-80 (5th Cir.
1970).

65 Rule 44(a)(1) of Federal Rules of Criminal Procedure provides: “Domestic Record.
Each of the following evidences an official record—or an entry in it—that is
otherwise admissible and is kept within the United States, any state, district, or
commonwealth, or any territory subject to the administrative or judicial jurisdiction
of the United States: (A) an official publication of the record; or (B) a copy attested
by the officer with legal custody of the record—or by the officer’s deputy—and
accompanied by a certificate that the officer has custody. The certificate must be
made under seal: (i) by a judge of a court of record in the district or political
subdivision where the record is kept; or (ii) by any public officer with a seal of
office and with official duties in the district or political subdivision where the
record is kept.”

Rule 44(a)(2)(A) of Federal Rules of Criminal Procedure provides: “In General.

Each of the following evidences a foreign official record—or an entry in it—that is

66

otherwise admissible: (i) an official publication of the record; or (ii) the record—or
a copy—that is attested by an authorized person and is accompanied either by a

final certification of genuineness or by a certification under a treaty or convention

-116—



EENAXEZRA—BRE#E  FRIGEREEE Y  ORRK
HE AR AR AT HR A AL E B G R
BABZXERE  FERITEIIAXEZ B A o
—HETTE - BRI AR E 185 B 3490 2 MM D BTt
B ANETHXERAFABSRERAF AN EMGE@ORE - S0
Bt $& W 35 % 3 9F L E (foreign documents ) Z & - BY 4478 (R Bt
HoE ML I8 B3OSR & E— WA BT LT A WA
A BB AN X F RHEIIEHRBEXE - B E
Bl AW E R EISE 205G B ARER L DRERS

to which the United States and the country where the record is located are parties.”

67 Rule 44(a)(2)(C) of Federal Rules of Criminal Procedure provides: “Other Means
of Proof. If all parties have had a reasonable opportunity to investigate a foreign
record’s authenticity and accuracy, the court may, for good cause, either: (i) admit
an attested copy without final certification; or (ii) permit the record to be evidenced
by an attested summary with or without a final certification.”

PR P IR TP V2T P

18 U.S.C. § 3505 provides: “(a)(1) In a criminal proceeding in a court of the United

68
69

States, a foreign record of regularly conducted activity, or a copy of such record,
shall not be excluded as evidence by the hearsay rule if a foreign certification
attests that—(A) such record was made, at or near the time of the occurrence of the
matters set forth, by (or from information transmitted by) a person with knowledge
of those matters; (B) such record was kept in the course of a regularly conducted
business activity; (C) the business activity made such a record as a regular practice;
and (D) if such record is not the original, such record is a duplicate of the original;
unless the source of information or the method or circumstances of preparation
indicate lack of trustworthiness. (2) A foreign certification under this section shall
authenticate such record or duplicate. (b) At the arraignment or as soon after the
arraignment as practicable, a party intending to offer in evidence under this section
a foreign record of regularly conducted activity shall provide written notice of that
intention to each other party. A motion opposing admission in evidence of such

record shall be made by the opposing party and determined by the court before
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trial. Failure by a party to file such motion before trial shall constitute a waiver of
objection to such record or duplicate, but the court for cause shown may grant
relief from the waiver. (c) As used in this section, the term—(1) ‘foreign record of
regularly conducted activity’ means a memorandum, report, record, or data
compilation, in any form, of acts, events, conditions, opinions, or diagnoses,
maintained in a foreign country; (2) ‘foreign certification’ means a written
declaration made and signed in a foreign country by the custodian of a foreign
record of regularly conducted activity or another qualified person that, if falsely
made, would subject the maker to criminal penalty under the laws of that country;
and (3) ‘business’ includes business, institution, association, profession,

occupation, and calling of every kind, whether or not conducted for profit.”

70 United States v. Hagege, 437 F.3d 943, 956 (9th Cir. 2006).

n Jay V. Prabhu, Alexander P. Berrang & Ryan K. Dickey, When Your Cyber Case
Goes Abroad: Solutions to Common Problems in Foreign Investigations, 67 DOJ J.
FED. L. & PrRAC. 167, 173 (2019).

2 Nicholas F. LaRocca Jr., Authentication, ldentification, and the Best Evidence

73 Rule, 36 LA. L. REV. 185, 191 (1975)

Rule 901(a) of Federal Rules of Evidence provides: “In General. To satisfy the
requirement of authenticating or identifying an item of evidence, the proponent
must produce evidence sufficient to support a finding that the item is what the

proponent claims it is.”
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“ Rule 902 of Federal Rules of Evidence provides: “The following items of evidence

are self-authenticating; they require no extrinsic evidence of authenticity in order
to be admitted: (1) Domestic Public Documents That Are Sealed and Signed. (2)
Domestic Public Documents That Are Not Sealed but Are Signed and Certified. (3)
Foreign Public Documents. (4) Certified Copies of Public Records. (5) Official
Publications. (6) Newspapers and Periodicals. (7) Trade Inscriptions and the Like.
(8) Acknowledged Documents. (9) Commercial Paper and Related Documents. (10)
Presumptions Under a Federal Statute. (11) Certified Domestic Records of a
Regularly Conducted Activity. (12) Certified Foreign Records of a Regularly
Conducted Activity. (13) Certified Records Generated by an Electronic Process or
System. (14) Certified Data Copied from an Electronic Device, Storage Medium, or
File.”

Prabhu, Berrang & Dickey, supra note 71, at 176.

United States v. Squillacote, 221 F.3d 542, 561 (4th Cir. 2000).

Prabhu, Berrang & Dickey, supra note 71, at 175.
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-123-



34 BRiEEFH o

B MxamOz B EHABBETEAER LEHE
W SCE 4R EH ARk AR BN EFARATETE
BB HERES T B AR ERAE 2w K — s B
FEREE G - FH L THE B TER AR FE
T T 2 M B 4 2 0 D R 2 2 4 5 T I 3 SR B BB 4 2
VABATHEMES M AR T L RERFY « ERF L O REEE
EBHBER GRS MELEISERE  LETFEXANE (4
oo AN REREAEES) RAFES R TEE - A A
BT R o R TGE R R EGE AR EREETS

89 28 U.S.C. § 1781(a) provides: “The Department of State has power, directly, or

through suitable channels—

(1) to receive a letter rogatory issued, or request made, by a foreign or international
tribunal, to transmit it to the tribunal, officer, or agency in the United States to
whom it is addressed, and to receive and return it after execution; and

(2) to receive a letter rogatory issued, or request made, by a tribunal in the United
States, to transmit it to the foreign or international tribunal, officer, or agency
to whom it is addressed, and to receive and return it after execution.”

28 U.S.C. § 1781(b) provides: “This section does not preclude—

(1) the transmittal of a letter rogatory or request directly from a foreign or

90

international tribunal to the tribunal, officer, or agency in the United States to
whom it is addressed and its return in the same manner; or
(2) the transmittal of a letter rogatory or request directly from a tribunal in the
United States to the foreign or international tribunal, officer, or agency to
whom it is addressed and its return in the same manner.”
o1 Harry LeRoy Jones, International Judicial Assistance: Procedural Chaos and a
Program for Reform, 62 YALE L.J. 515, 541-42 (1953); Miller, supra note 63, at
1119.
Fﬁ%’i?iﬁﬁf WY AR 2 BHIRPE [ﬁJI?E% » F1281-282 ¢
SANDIFER, supra note 21, at 316-17.

92
93

94
HANS SMITH ET AL., INTERNATIONAL CO-OPERATION IN LITIGATION: EUROPE 12

(1965).
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N Rule 803(9) of Federal Rules of Evidence provides: “Records of vital statistics.

Records or data compilations, in any form, of births, fetal deaths, deaths, or
marriages, if the report thereof was made to a public office pursuant to
requirements of law.” Rule 803(14) of Federal Rules of Evidence provides:
“Records of documents affecting an interest in property. The record of a document
purporting to establish or affect an interest in property, as proof of the content of
the original recorded document and its execution and delivery by each person by
whom it purports to have been executed, if the record is a record of a public office
and an applicable statute authorizes the recording of documents of that kind in that
office.”

10 Rule 803(22) of Federal Rules of Evidence provides: “Judgment of previous
conviction. Evidence of a final judgment, entered after a trial or upon a plea of
guilty (but not upon a plea of nolo contendere), adjudging a person guilty of a
crime punishable by death or imprisonment in excess of one year, to prove any fact
essential to sustain the judgment, but not including, when offered by the
Government in a criminal prosecution for purposes other than impeachment,
judgments against persons other than the accused. The pendency of an appeal may
be shown but does not affect admissibility.” Rule 803(23) of Federal Rules of
Evidence provides: “Judgment as to personal, family, or general history, or
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boundaries. Judgments as proof of matters of personal, family or general history, or
boundaries, essential to the judgment, if the same would be provable by evidence at
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107 Michigan v. Bryant, 562 U.S. 344, 367-68 (2011).

108 Ohio v. Clark, 135 S. Ct. 2173, 2183 (2015).

109 Id. at 2181.
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On the Admissibility of
Foreign Public Documents

Ming-Woei Chang’
Abstract

Article 159, Paragraph 1 of the Criminal Procedure Code provides:
“Unless otherwise provided by law, oral or written statements made out
of trial by a person other than the accused, shall not be admitted as
evidence.” While the first Criminal Division Conference of the
Supreme Court in 2018 concluded that police interrogation minutes
made by foreign police officials is admissible, whether other public
documents made by non-police officials is admissible deserves further
discussion for the law provides nothing about it. After introducing the
hearsay practices in Taiwan and the corresponding hearsay development
in the United States, this study states that the admissibility of the
foreign public documents bases upon the existence of the trustworthy
circumstances while the documents were made. In addition, the current
legal design of hearsay system in Taiwan might violate the due process
as it does not guarantee the right to confront of the defendant while
requesting the foreign government to obtain evidence abroad.

Keywords: Admissibility, Foreign Public Document, Hearsay, Confrontation,
Public Official
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