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This project is to empirically study the government contract staff system in
Taiwan, making use of draft “regulations on contract-based personnel” as a backdrop
to analyze the reform process of the government contract workforce and to find out
the personnel flexibility practice. It also compares and contrasts the corresponding
situations of Taiwan with the western world.

With in-depth interviews with a scholar concerned and officials of Examination
Yuan, documentary analysis and a survey on the contract workforce in local
governments, it is found that, except the initial years of the rule of the Democratic
Progressive Party, “flexibilization” has never been the core value of the contract
workforce reform. The Anglo-Saxon’s “let manager manage” value has never been an
important value of policymakers. The law making of “regulations on contract-based
personnel” tends to mainly aim to reorganize the non-permanent workforce, making it
legitimate and coherent. Interestingly, this study finds that without a strict legal



regulation and with lack of management means and resources, the local governments
have been making use of the contract staff flexibly. However, if the new regulation is
passed, it possibly deflexibilize the management. Unexpectedly, it is found that the
contract staff provides a stable workforce for the local government agencies,
especially for those in remote areas and grassroot agencies. Ironically, while the
contract workforce is commonly considered as a temporary manpower, it is more
reliable and stable than the regular permanent workforce. The contract workforce’s
performance is not worse than its permanent counterpart. To elaborate, this study
suggests that the reform of the contract workforce should be conducted with the
permanent one together, making both converge in terms of recruitment and
strengthening the personnel authority of hiring agencies. Thus, we can fairly evaluate
the pros and cons of the two workforces and then allocate them to appropriate

positions so that an adequate flexibilization reform can be conducted.

Keywords: Regulations on contract-based personnel, contract staff, personnel

flexibilization, personnel policy
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Flexibilization or Normalization? The Reform of Government
Contract Staff System in Taiwan

Bennis Wai Yip So

Abstract

This article gives an account of an on-going reform of government contract staff
system in Taiwan, which originally represented a convergence with the global trend of
the New Public Management. However, with the ingrained privileged status of the
civil service system in Taiwan that is not favorable to the flexibilization reform, and
the popular sentiment against the enhancement of managerial flexibility, the reform
now seems to end up with a kind of normalization to turn it into a more regulated

workforce by increasing standardization and transparency.

Points for practitioners

This is a case to show how a traditional civil service system still keeps a strong
popular approval so as to withstand a contractual flexibility reform attempt. This case
is quite significant for a nation which has been drawing major public sector reform
experiences from Anglo-Saxon countries. But the policy diffusion does not work due
to its continental-law tradition and the popular distrust in managerial discretion. In
this regard, Taiwan shares experiences with continental Europe, interestingly, shaped

by its unique Chinese civil service examination heritage.

Keywords: contractual flexibility, civil service examination, New Public

Management, government contract employee

Introduction

The public sector reform in the name of “reinventing government” has diffused into
the East Asian countries since the 1990s. Whether it represents convergence with the
New Public Management (NPM) paradigm catches much scholarly attention. This is a
case study of a recent reform effort of government contract staff system in Taiwan,
which was initiated for the sake of flexibilizing the government personnel system in
2001. In Taiwan, the government contract staff is clearly distinct from the civil
servant where the latter must be recruited through a centralized national civil service
examination. By contrast the contract staff is directly recruited by government

agencies without fixed and definite procedure.



When the rhetoric of the reform seems to show the convergence with the
“flexibilization” discourse in the NPM, this study finds that the agency in charge of
the reform intends to strengthen the central administration over the existing irregular
contract staff system. This on-going reform is to deprive of the discretionary power of
frontline public managers' and enhance the labor welfare and rights of contract staff.
Rather than flexibilization, the real aim of the reform is shifting into normalization,
formally absorbing the contract staff into a normal and accountable track of
government personnel system by legalization. As the managerial power has not been
enhanced but reduced, it is hard to consider it flexibilization but probably is being

deflexibilized. If any, it is rather a “talk” convergence with the global trend.

This study puts forward two causes to account for it. First, the ingrained
privileged status of the civil service system plus the legal system concerned in Taiwan
is not favorable to the flexibilization reform; second, the popular sentiment is not in
favor of the enhancement of managerial flexibility at the peril of the deterioration of
integrity.

Globalized Personnel Flexibilization in the Public Sector

The past three decades witnessed a growing distrust of the traditional Weberian
legal-rational bureaucracy under the NPM doctrine. The campaign of
de-bureaucratization swept across the world by various means to replace or reshape
the traditional government bureaucratic system which has been popularly criticized as

inefficient and ineffective.

First of all, when the delivery of public services, traditionally, was supposed to
be the responsibility of “permanent” civil servants; however, under the trend of
privatization since the 1980s, many public services have been delivered by the private
sector or the non-government sector through outsourcing (contracting out of social
service delivery) or de-nationalization of public organizations (e.g. privatization of
railway or public transports). But this “alternative mechanism” cannot replace all
original functions provided by the government agencies, especially those concerning
exercising public authorities and core administrative tasks. Despite this constraint, it
does not mean that all remaining duties must be taken by the traditional bureaucrats
whose employment is highly protected. There still allows for the flexibilization of the

personnel within the government agencies. It means that jobs of permanent civil

' Here the public manager refers to civil servant managing officials, excluding elected officials.
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servants are possibly taken by non-civil-service employees, or so-called “contingent”
workers, including temporary, part-time and seasonal employment (Klingner & Lynn,
1997).

According to an OECD survey on strategic human resources (OECD, 2005: 6-7),
since the late 1980s, there have been four trends of government employment: 1) civil
servants without guarantee of lifelong employment; 2) more positions filled by the
term contract employees based on performance; 3) more short-term contract positions
without guarantee of further employment; 4) positions of regular civil servants
replaced by contract employees. In short, various job positions of government
agencies are increasingly undertaken by the staff with lower job security.
Contract-based personnel constitute increasingly larger proportion of this kind of

workforce in the government.

This kind of “contractual flexibilities” (Farnham & Horton, 2000) is usually
associated with increasing managerial discretion under the idea of “letting managers
manage,” so the public managers can exercise more discretion in hiring talents, which
was limited by rigid standard procedures. But the other way round, some developing
and transitional countries seek to increase “standardization and transparency” to

suppress dysfunctional discretion (Ingraham, 2005).

Overall speaking, the global trend towards flexibility remains evident, but does it
represent a convergence towards one particular type of personnel system? Christopher
Pollitt (2001) provided an excellent lens for us to distinguish superficially similar
public sector reform practices. He draws a distinction between falk, decision and
action convergences, where Type A convergence is a decision and action convergence,
in which the action and the outcome show a convergence; Type B convergence is a
decision and action convergence too but just the action not the outcome shows
convergence; Type C convergence is a talk convergence in which labels for reforms
are similar but the decision and the action are not the case; Type D convergence is

also a talk convergence, but no real decision or action is taken.

The following is a review of an on-going reform of the government contract staff
system in Taiwan, which is reflecting the validity of Pollitt’s convergence model. This
case also shows how a unique and rigid government personnel system withstands the

global reform pressure.



Government’s Personnel System in Taiwan

The public administration in Taiwan has been being highly influenced by the thread of
the US due to its close ties with this long-term ally, albeit the latter’s shifting the
official diplomatic tie with Communist China in 1979. US-educated academics
account for the overwhelming majority in the field of public administration and many
of them are influential advisors to the government, frequently selling the US
experiences to the government officials. However, the underlying system of Taiwan’s
public administration has never been a member of the Anglo-Saxon tradition. Instead,
it adopts the tradition of continental law system, especially following the line of the
German model, coupled with the Chinese traditional legacy. That means it pursues the
Rechtsstaat as the ideal of public administration, especially by means of codification
of the administrative system. By the same token, Taiwan shares the same obstacles
with continental European countries in adopting the NPM-styled reforms, despite the
common pressure imposed upon them to step towards the Anglo-Saxon model, as the
“principle of legality” makes the business-like government less possible (Ridley, 1996;
Ziller, 2007).

As a result, the problem of the compatibility between some US practices and
Taiwan’s public administration has been the focus of the reforms concerned. For
example, Taiwan attempted to transplant the US position classification system into its
civil service system in the 1960s but failed to completely copy the system as its
incompatibility with its tradition of rank classification system. Ultimately, the
government compromised by adopting a hybrid system coupling the position

classification with the rank classification system in 1987 (Tsai, 2008).

Still, the public administration in Taiwan has never stopped absorbing the reform
ideas of Anglo-Saxon countries into its own agenda. The idea of the NPM has caught
the scholarly as well as government’s attention in the second half of the 1990s,
especially its core idea of developing a business-like government (Shih, 2007). The
government further launched a public sector reform campaign with a heavy flavor of
the NPM by the end of the 20th century, like launching performance management of

government agencies (Taylor, 2007).

The personnel in the government of Taiwan can be broadly divided into three
tracks. The first track is the political appointee that consists of elected officials and

those staff officials appointed by the elected officials. The second track is the career



civil servant who is constitutionally stipulated that s/he must be recruited through a
competitive national civil service examination held by the independent Examination
Yuan (the highest state organ in charge of those examinations, including examinations
for qualifying professionals such as lawyer and accountant, that are considered as
significant as that they should be exclusively reserved for the state jurisdiction) and
enjoys a tenured status once one is appointed a civil servant. The third track is the
contract employee who is directly recruited by a government agency upon a
fixed-term contract basis, not through the national civil service examination. The
employee is not considered a civil servant in a legal sense. The following discussion
will focus on the second and the third track that the particular feature of the former

critically but implicitly impacts the reform of the latter.
Career Civil Servant: A Privileged Class of Government Personnel

China has the longest history of recruiting government officials through an open
examination system in the world, which can be traced back to the early 7th century,
the Sui Dynasty initiating such a system. Instead of Mainland China under the
communist rule,” it is Taiwan which succeeds the system with the Nationalist Party
transplanting the modern Chinese civil service examination system, whose prototype
was formulated during the rule of the Nationalist Government in Nanjing at the end of
the 1920s, into the island after the party having been defeated by the Chinese

Communist Party in the mainland in 1949.

After having settled in the early 1950s, the Nationalist Party reinstalled the civil
service system into the island. After a couple of institutional overhauls, the
fundamental institution of the existing system was founded in 1987, where the
government confirmed adopting the hybrid system coupling the position classification
with the rank classification system, as mentioned above. All career civil servants are
divided into 14 grades vertically and the 14 grades are grouped into three broad ranks.
Grades 1 to 5 are in the lowest elementary rank; grades 6 to 9 are in the middle junior
rank; grades 10 to 14 are in the top senior rank. Horizontally all positions are grouped
into 51 classes. Each official position may span across 2 to 3 grades. This structure
represents the so-called hybrid classification system. As for the size of the civil

servant workforce, it comes to around some 330,000 (see Table 1).

The civil service system in Taiwan is quite unique in the sense that its

government personnel administration is separate from the cabinet and its functional

* The modern civil service system in Communist China was established in 1993, see (Burns, 2001)
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ministries. Under the unique five-power state system, one of the powers is
Examination Power, which is held by the above-mentioned Examination Yuan, which,
with its executive branches — Ministry of Examination and Ministry of Civil
Service, is in charge of the civil service recruitment, government’s personnel policy
and administration, and the enactment of civil service laws and regulations. This
institutional design implies a succession to the traditional Chinese civil service
examination system whose outstanding heritage rested on its centralized, separate and

meticulous official recruitment institution.

More importantly, not only all newly appointed civil servants are selected
through the centralized national civil examination undertaken by the Examination
Yuan, but also the concrete job positions of these freshmen were centrally assigned by
the Yuan with reference to the priorities submitted by the freshmen. It means that the
functional government agencies, which will be responsible for managing these new
entrants, are absent from the selection of new civil servants. No “rule of three” is

applied to the recruitment of new civil servants.

However, such a centralized system implies a lengthy recruitment procedure as
the general civil service examinations, which aim at the recruitment of various classes
and grades of civil servants, were held once a year, even though some “special” civil
service examinations, which are tailor-made for particular demands of some
government agencies (e.g. police, customs), aborigine- and handicapped-reserved
positions, and local governments, were held in different time periods. As a result,
those agencies with urgent demand for manpower have to wait for up to one year to
meet their need.

More importantly, the centrally assigned civil servants are as such not affiliated
with the agencies or even the line administrative function they serve. If a civil servant
finds the position assigned is not desirable (usually in terms of geographical location),
they can apply for a transfer to another position once a vacancy is available. Due to
the frequent turnover of the manpower, especially at the street-level agencies or
agencies in remote areas, since 2008 all new entrants recruited through the general
civil service examinations have been restricted from transferring to another agency
within one year. The above-mentioned special civil service examination is partly
aimed to solve the frequent turnover of civil servants. The special examination for
local governments, for example, is tailor-made fully for this purpose. Those new
entrants through such a particular examination must stay in a fixed local area for at

least six years in order to stabilize the workforce of local government agencies.



The state rather than agency affiliation of civil servants can be further reflected
by the status of a civil servant. A civil servant is not simply a job position but also an
identity or status endowed by the state upon s/he has passed the civil service
examination. The identity is protected by the personnel law concerned. With the
identity, a civil servant is qualified for a wide range of positions limited by the class
one enters. Some classes allow for a boarder range of positions for civil servants to
transfer; some others narrower. Those quit a civil service position can reenter another

position in the future with the identity.

There is a comprehensive set of civil service laws to govern the personnel
administration. These laws cover the governing of the civil servants’ recruitment,
appointment, compensation, appraisal, promotion, transfer, protection, retirement and
so on. Under these laws, the civil servants in Taiwan are an unusual class of workers
distinct from the “labor” whose rights are governed by the Labor Standards Law. In
this context, the relationship between the state and a civil servant is not considered
that between an employer and an employee, but an appointer and an appointee, i.e. no
contract relationship between the state and civil servants in the legal sense, an analogy
with the case in Germany (Rober & Loffler, 2000). As the civil servants are not
“laborers” in the legal sense, the rights they enjoy and the legal burdens they bear are

different from other working classes.

Remaining an iron-bowl job, the civil service has been a highly appealing type of
jobs for Taiwanese. Every year, there are hundreds of thousands of people taking the
civil service examinations. In the past few years, the success rates ranged from 1% at
the elementary-level civil examination to 8% at the advanced level. Hence the

examination is highly competitive.

Such a centralized and highly competitive civil servant recruitment system, for
all its rigidity and inflexibility, has enjoyed a high reputation among people in Taiwan
because it has maintained a fair and competing mechanism that is free of patronage
and political intervention. The whole examination and selection procedure keeps
almost absolute anonymity, not only because a blind marking of examination papers is
strictly enforced, but also the written test is the sole way adopted to screen the
candidates in most levels of the examinations, no interview or other means of

selection which possibly enhance the subjectivity or bias of examiners are adopted.’

? Only senior level civil service examinations for grade 7 and grade 9 officials include an interview
procedure but this type of examinations is not regularly held every year and for those who have a
Master’s and a PhD degree respectively.



Such “procedural fairness,” the convention for centuries in the civil service
examination of China, is considered a favorable means to enhance social mobility and
to prevent any corrupt practice that seems to inevitably happen in Chinese societies if

the “anonymity” is discarded.

By contrast, other types of government staff, which join the ranks of public
servants without passing such a competitive selection process, are susceptible to
social challenges for questioning their qualification and background. The government
contract employee belongs to such a group of staff. This group has been in the
personnel system for a long time, but due to their “dishonorable” path to the
government positions, they have been “second-class” public servants. In the recent
attempt to flexibilize the government personnel, their “dishonorable” status becomes a

high obstacle to making use of such a source of workforce.

Contract Staff: A Marginalized Class of Government Personnel

The government contract employee began as early as the civil service system did.
As the political turmoil under the rule of the Nationalist Government in the 1920-30s
did not allow for a full enforcement of the civil service system, many government
agencies still hired their own staff and officials who did not pass through any civil
service examination. Facing the fait accompli, the government promulgated the first
ordinance to govern such a kind of personnel in 1944, which laid down the framework

for the system.

The current contract staff system was established after the Nationalist’s retreat to
Taiwan. Formally, there are two types of contract employees. The first type is called
the “senior contract employee,” which is supposed to undertake some scientific,
professional or technical jobs; the second type is called the “junior contract
employee,” which is supposed to undertake some temporary, fixed-term or seasonal
jobs. The two groups now jointly amount to around 27,000 in size accounting for
about 7% of the combination of the civil servant and contract employee workforces
(Table 1). The senior contract employee is governed under the jurisdiction of the
Examination Yuan, but by a low-level legal code separate from the civil servant
statutes; the junior contract employee is only governed by the Executive Yuan, the
highest executive organ, with some administrative regulations. However, the code and
the regulations function quite as a loose and incomplete guideline that imposes low
legal binding effects on the personnel management. Hence, these two kinds of

contract staff have been being regarded an irregular and “abnormal” manpower.
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These contract employees are characterized by their non-civil-service identity, as
they have never passed the civil service examination. They work in the government
agencies usually based on a one-year fixed-term renewable contract. In contrast to the
career civil servant, they are directly recruited by the user agencies at any time. As the
lack of binding effect of the rules and regulations concerned, which in principle
require the agencies to recruit the employee through a fair and open selection
procedure, different agencies adopt varied procedures — some loose, some stringent,
depending upon the personnel policy of the agencies (So, 2010). The contract
employee is commonly criticized as a source of patronage, by which elected officials
place their clients or constituents onto the positions. But this popular impression is not
necessarily true as many government agencies have adopted a more standardized and
transparent procedure to recruit new contract employees, even the political patronage

remains happening (So, 2010).

A more critical point is that despite being employed based on a fixed-term
contract, many of them usually serve the agencies for a very long time, up to more
than 30 years as a study finds (So, 2010), no longer a short-term position as it is
supposed to be. Hence this phenomenon becomes the focus of some critics who
consider such a kind of “permanent” contract staff unfavorable to the overall
government personnel institution. Hence, government agencies have been under
political pressure to cut the contract-based manpower and its size indeed was trimmed
down occasionally (see Table 1). The long-term employment of the contract
employees is caused by a simple logic that it does not make sense for the public
managers to fire experienced workers if their performance is not bad and there are

sufficient overheads available for hiring them.

To be sure, one would not consider such a contract-based position as a promising
job. There is no any ladder of career advancement for the employee. Once one is
employed as a contract staff member, s’/he would not be promoted and transferred to
any other positions. The salary tends to be fixed without any increment even after the
contract renewed. Of course, they are not eligible for most fringe benefits, the pension
scheme for civil servants, job security and other legal protections granted to the career
civil servant. The salary of the contract employees is usually lower than their civil
servant working partners in their comparable position levels. However, it is possible
for some senior contract employees with scarce professional knowledge to have a
higher salary. Although it is not a promising job, the turnover rate of the workforce is

not high. Except for those with professional or special qualifications that can help
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earn a better job in the private market, most contract employees tend to advance their
career in the public sector by taking the civil service examination. However, not many
of them succeed and those have failed to shift their track for many times tend to find it
difficult to secure a better job in the private market where it may not offer a better
compensation package and a more secure job. The above supply and demand forces

account for why the contract-based employees become the de facto long-term staff.

It is also interesting to note that these two groups of contract employees are
neither a career civil servant nor a laborer in the legal sense that the Labor Standards
Law does not apply to them, because the contract they enter into with the government
is the one of “public law” not “private law.” This arrangement is justified by the point
that the tasks these contract employees undertake involve “public” nature, not simply
manual works that some government-employed laborers — 1i.e. the Labor Standards
Law applies to them — do, like driver and cleaner. On the other hand, the tasks of
the contract employees are distinguished from those of the civil servants by the
former not qualified to perform “act of public authority”, like law enforcement that is
reserved for the latter as their counterparts in France and Germany (Ridley, 1996). As
a result, the status of these contract employees is so embarrassing that they lie on a
grey area between the civil servant and the labor, somewhat like the situation of
“contractuals” — one type of non-career staff in the French government (see
Bodiguel, 1999).

Table 1: Number of Career Civil Servants and Contract Employees (2000~2008)

Year | Career civil servants senior contract employees | junior contract employees
no. growth % | no. growth % no. Growth %
2000 | 408,515 7,510 24,262
2001 | 395,523 -3.18 7,339 -2,28% 20,221 -16.6
2002 | 389,957 -1.41 7,357 0.25 19,438 -3.87
2003 | 376,128 -3.55 9,414 27.96 17,740 -8.74
2004 | 368,899 -1.92 9,339 -0.80 17,178 -3.17
2005 | 337,261 -8.58 9,509 1.82 17,186 0.05
2006 | 335,274 -0.59 9,916 4.28 17,588 2.34
2007 | 336,842 0.47 10,283 3.70 17,366 -1.26
2008 | 338,305 0.43 10,609 3.17 17,370 0.02
Source: the website of the Ministry of Civil Service:

http://www.mocs.gov.tw/index.htm

The formal rationale behind employing the contract staff stems
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difficulty to recruit some professional and technical talents through the “rigid” civil
service examination. Hence, government agencies are allowed to directly pick up
those talents from the market. In fact, another important reason is the downsizing
policy of the government that freezes the strength of civil servants (see Table 1).
Hence, the government agencies cannot help seeking alternative sources of manpower.
Even though the jobs between contract employees and civil servants are distinct in a
nominal term, in practice the job nature of the two workforces highly overlaps,
especially in the frontline positions, with the contract employees significantly sharing
the workload of the street-level civil servants. Moreover, as a study finds, some
contract employees do carry out tasks with the essence of law enforcement, like
checking illegal parking and investigation of illegal doctors (So, 2010). Hence, in
whatever sense, these contract employees play a role of “quasi civil servant” rather

than simply laborers who are supposed to do some manual works.

Comparison between Career Civil Servant and Contract Staff

One can clearly discern the strengths and weaknesses of these two kinds of
workforces from the perspective of human resource management (see Table 2). In
terms of recruitment procedure, it is clear that it is more efficient and convenient for a
public manager to secure a talent by hiring a contract employee than by waiting for
the central allocation of a civil servant. More importantly, public managers exercise
much discretion in selecting the contract staff, whereas they have no right to select
those centrally assigned new entrants. However, it is popularly perceived that there is
lack of quality assurance for the contract employee, whereas the career civil servants
are selected from a tremendous pool of candidates who need to wrestle with the fierce
competition under the standardized civil service examination. This competing
situation is generally considered a hallmark of quality assurance, even though the
validity of the examination has been questioned by a few scholars for the fact that the
written examination only tests academic knowledge that is unable to reflect the
competence of the examinees (e.g. Shih, 2003). And it is much clear that such a
centralized examination system implies a one-size-fits-all approach that supposes all
civil servants in the same class are qualified solely by the same academic criteria, no

need to meet any specific demands and situation of individual government agencies.

As a career track of manpower, the civil servants enjoy a complete package of
career development. From the very beginning, they have climbed on a ladder of career
advancement with many path options. Their salary is regularly adjusted according to

their annual appraisal. A pay increment is taken for granted for the overwhelming
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majority of them.* And various formal trainings are offered to prepare them for future
development. By contrast, as mentioned, the contract staff is set as a workforce of
temporary nature. It seems reasonable to ignore their career development. As a result,
they enjoy no path of promotion, no insurance for civil servants, no formal training.
Their salary tends to be fixed without any increment; correspondingly there is no
compulsory appraisal imposed on them. Even in the agencies with the appraisal
adopted, it is just a point of references for the public managers to evaluate the contract
renewal. Most contract employees do not enjoy any appraisal bonus as its civil servant
colleagues do. Their pension scheme, which was established in 1995, is the sort of
defined contribution plan (monthly 3.5% contribution rate of salary respectively by
employee and employer) in which they are entitled to a lump-sum pension payment,
whereas the civil servants enjoy a defined benefit plan in which they are entitled to a

more favorable monthly pension payment.

From the perspective of public managers, this contract-based workforce offers an
advantage to them to flexibly allocate the manpower without regard to the rarely
changeable strength of civil servants. More important is the manpower of the contract
staff is more stable in the sense that they cannot apply for transferring to other
government positions and their turnover rate is low, they tend to be loyal to the user
agency and the immediate superior who usually holds the power of contract renewal.
On the other hand, the civil servant tends to be loyal to the whole government or the
state. As noted above, the turnover rate of civil servants is quite high for the sake of
either promotion or transfer. Hence, it is interesting to note that the contract staff can
help maintain a stable daily operation of an agency, and even those civil servant
freshmen tend to learn from these contract-based “old hands” for some routine tasks
(So, 2010). According to a recent nationwide survey on the public managers’
evaluation of performance of the contract staff, most respondents comment that the
performance of these contract employees is not worse than that of civil servants;
moreover, their work attitude is better and they are more compliant (Tsai & Shih
2007). Obviously the civil servant is less manageable than the contract employee, as
the former is highly protected.

To be sure, the contract staff system is already quite in line with the notion of
managerialism that allows much managerial discretion and flexibility for the public

managers to exercise. Many advantages of the workforce over the career civil servant

* Those civil servants whose annual appraisal grades are A or B are granted one salary grade point
increment until reaching the top salary grade point of their position. According to the official
statistics, 99% of civil servants’ annual appraisal grade is either A or B. See the website of the
Ministry of Civil Service for the record: http://www.mocs.gov.tw/index.htm
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can be empirically proved as noted above (see Table 2). However, it works against the
examination-oriented and legal-rationality notion shared by the officials in the

Examination Yuan that has been seeking to rein the wild horse.

Table 2: Compare and contrast the characteristics of the civil servant and the contract
employee in Taiwan

Civil Servant Contract Employee
Paradigm ® [ cgal-rationality ® Managerialism
Recruitment:
Structure ® (entralized ® Decentralized
Standard ®  One-size-fits-all ® Multiple standards
Core value ® Procedural fairness, counter | ® Manager-oriented,
abuse of power patronage
Time span ® [engthy ® Short
Legal status | ® State endowed identity and | ® job position in public law
honor contract
Loyalty ® Entire government/the state ® User agency
Incentive ® Job security ® More secure job than the
structure ® [ong-term career one in the private sector
development, welfare and but subject to annual
retirement benefits contract renewal
® Fixed fair economic
income
Training ® Formal training ® No formal training

Reform Proposals: From Flexibilization to Normalization

In 1997, the Ministry of Civil Service initiated an effort to shake up the contract staff
system by unifying most non-civil-servant workers, including aides to elected
officials and temporarily assigned workers, into a single category of workforce.
However, the attempt failed as no agreement over the unification was reached. In
2000, the Democratic Progressive Party for its first time assumed the ruling power. In
order to show the new government’s best endeavor to reform the government
institution, in 2001 the then President Chen Shui-bian formed the “Council on
Government Reform” under the presidential office, instead of the Examination Yuan,

to initiate a large-scale government reform.

Under the Council were some panels focusing on various reform issues. Each
panel was convened by a non-government expert or academic. One of the panels was
aimed to develop a “Professional and Performance-based Personnel System” in which
the panel put forward developing a “flexible use of manpower,” proposing three

schemes to establish three sets of new public workforces: political staff, senior civil
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service staff and contract-based staff.

The contract-based staff was a brand-new category of manpower that was not
simply a shake-up of the existing contract staff system. According to the initiator of
the reform, the convener of the panel, Jay Shih, an American-trained professor in
public administration, his proposal, with reference to the trend of OECD countries and
under the notion of human resource management rather than the traditional personnel
administration, was aimed to flexibilize the public workforce by expanding the use of
contract employees in government agencies, in place of some jobs originally taken by
civil servants. In this regard, the contract employee was no longer defined as a
“temporary” worker but a worker whose job continuity was subject to a regular
appraisal. By the same token, different from the current system, the proposed contract
employee seemed to be a career job that was divided into four grades, so the
employees could climb on the career ladder, being promoted to a higher grade in
accordance with the performance appraisal. They had to be recruited through a
selection committee which adopted open, fair and competing procedure to pick up the
employee. The salary level was linked with the private job market, no longer applying
the current fixed salary grade point system. Performance appraisal bonus also applied
to them (Shih & Tsai, 2004).

Shih’s proposal was a great challenge to the current civil service system. First,
Shih proposed that the new contract employee could perform minor act of public
authority. Even though it is already the case now as noted above, it is legally
problematic. Second, the strength of the proposed contract employee would be mixed
with the strength of the civil servants that implies the probability of manpower cut of
the career civil servants. A further challenge was that Shih proposed allowing the
contract employee to take a managing position, and even a head and a deputy head of
a government agency, which should be applied to some social service agencies that
would not have any law enforcement task, such as public museums and vocational
training centers (Shih & Tsai, 2004; Chu, 2004).

The core notion of Shih was to try to make the managements of the contract staff
and the civil servants converge, but the management of the contract staff would be
more flexible than the traditional civil servants. But not all his original ideas were put
forward in his proposal due to the assertive standpoint of personnel officials in the
Examination Yuan. At the outset, Shih tried to minimize the legal codification of the
new system, mimicking the practice in the common law region so that the flexibility

could be better put into effect; however, without such a codification, he found it
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difficult to communicate with the personnel officials. Hence, he drafted a set of
regulations in line with the usual statute law format for the Examination Yuan.” Shih
had intended to place the contract staff under the jurisdiction of the Labor Standards
Law, but the official of the Examination Yuan held that the contract employee had to
be placed under the jurisdiction of the public rather than the private law. Shih had not
set any limit for the share of the contract employee in the workforce strength that
allowed for management flexibility, but the official of the Examination Yuan proposed
a maximum of 15%, even it was an expansion from the current 5% limit principle
(Chu, 2004).°

The “radical” proposal of Shih was not accepted by the Examination Yuan which
remained in charge of the personnel policy of the government. After an initial study
conducted by the Yuan, Shih’s proposal had not been put on the official agenda of the
Examination Yuan. However, the subsequent official proposals still absorbed some of
his ideas. A new proposal with a draft code for regulating the new contract staff was
put forward and passed in the Examination Yuan in July 2005. This new proposal got
back to the starting point of the contract staff reform in 1997 that was aimed to unify
some non-civil-service workers into a single category of workforce. Still, the “flexible
use of manpower” remained the policy slogan. Different from the Shih’s proposal,
there was no mention about delegating the contract staff to perform act of public
authority; the contract employees became less a career job in the sense that they were
not supposed to be climbed on the ladder of advancement, though four position grades
remained. But the grade was granted in accordance with an employee’s academic
qualification and the length of work experiences concerned rather than the
performance in the position. The currently adopted fixed salary grade point system
rather than a marketized salary applied to them, but a rise of grade point was granted
for a good performance appraisal result. Interestingly, the proposal allowed the

contract employee to join the insurance for civil service.

The same as the Shih’s, the proposal allowed the contract employee to assume a
managing position, the head and deputy head of a government agency that clearly
referred to academic and education institutes, social and cultural service agencies,
temporary agencies and training agencies. The employees had to be recruited through
a selection committee with open procedure as the Shih’s suggestion. A maximum of
15% share of the workforce in the government was stipulated in the draft code. An

appraisal bonus is also applied to the contract employees. It was a proposal with

> Interview with Jay Shih (20 January 2010).
% Interview with Jay Shih (20 January 2010).
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mixed ideas, allowing the expansion of function of the contract-based workforce, but

much less flexibility than the Shih’s proposal advanced.

After the draft code was submitted to the Legislative Yuan, the highest state
legislature, in August 2005, which finalized the legislation, the voice against the
proposal mounted. According to the assessment report and the public hearing report
for the Legislative Yuan, most responses from government officials and academics
tended to be against or hold reservations for the proposed system. Their opinions

could be summarized as follows:’

1. The new contract staff system with its enhanced function and benefits is
questioned whether it is unconstitutional, as such a contract public employee has
never passed the civil service examination;

2. The system encourages the political patronage and abuse of power in the absence
of recruitment by the civil service examination;

3. The Ministry of Examination rather than the user agencies is qualified to select
the contract employee;

4. It would strike the civil service system if the contract employees are allowed to
take a managing position and an agency’s head; the normal ladder of
advancement for the civil servant would be blocked; and it is “abnormal” to have
a contract employee head a civil servant;

5. The appraisal system would not work as it has been difficult to fire a contract
employee;

6. All in all, the proposed contract staff system would make the civil servant
position less appealing and have negative impact on the civil servant morale,
essentially violating the spirit of the civil service system.

As the opposing and diverse opinions over the new code, the Ministry of Civil
Service was required to revise the draft for the legislators’ further discussion. But the
draft had not been finalized by the end of the 6th term of Legislative Yuan in early
2008, as a result the Examination Yuan had to re-launch the legislation procedure
accordingly. In June 2008, the Ministry of Civil Service drafted another similar
version of the code with minor revision concerning management details, expanding
the scope of consultation down to local governments by holding ten forums to collect
opinions from academics, and nationwide civil servants and contract employees. The
responses from the forums were similar to the list above, especially against the

contract employee taking a managing position and an agency’s head, and further

7 A opinion summary provided by the Ministry of Civil Service.
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predicting that the appraisal system would simply become a tool for political

executives to exercise political favoritism (Ke, 2009).

Meanwhile, in the past two decade, the government was endeavoring to enhance
the labor rights where laborers enjoy increasingly more protection and benefits,
notably a laborer now can enjoy a monthly pension payment if s/he has contributed to
the pension fund (monthly 6% contribution rate of salary respectively by employee
and employer) for 15 years under the amendment of the Code of Labor Retirement
Pension in 2004. That in turn pushed the government to keep the management of the
contract staff in line with it, as the contract employees found it unacceptable if their
terms and conditions were not only worse than civil servants but also the general labor.
In response, the contribution rate to the pension fund for the contact staff rose to 6%
too. In 2009, the personnel administration under the pressure of the Council of Labor
Affairs, a ministry-level agency in charge of labor policy, further put the
contract-based temporary workers — the workforce which undertakes similar jobs to
the contract employees but hired with temporary overheads — under the jurisdiction
of the Labor Standards Law, that further imposed pressure upon the Examination

Yuan to refine the contract staff system.

At the end of 2009, the Ministry of Civil Service put forward another new
version of draft code. Rather than unifying different non-civil-service workers, it is
now confined to the two groups of contract employees due to technical problems to
unify all those workers. Further retreating to a conservative position, it proposes that
the contract employees are restricted from assuming a managing position and an
agency head. No four position grades and no appraisal bonus are applied to them,
even though a rise of salary grade point may be granted for a good performance
appraisal result. The maximum workforce share of the contract employees reduces to
10%. Instead of joining the insurance for civil servant, they would join the insurance
for labor and the Code of Labor Retirement Pension is applicable to them. Still, the
Ministry keeps the workforce under the public law.

This latest proposal, to a large extent, endorses and codifies some existing
non-binding common practices with absorbing certain terms and conditions of labor
standards, rather than takes a step forward in flexibility. Despite the status quo, the
codification implies tightening the managerial discretion. More important, no longer
does the “flexible use of manpower” appear as a policy slogan. All in all, it seems
only to be a strengthening of regulation over the workforce with improvement of

terms and conditions. The reform gradually comes to “normalization” rather than
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flexibilization.

Discussion and Conclusion

Although the legislation has not completed so far, the trend of the reform attempts is
so obvious that a NPM-styled flexibilization no longer becomes the de facto theme.
This shift reflects the original conservative position among the personnel officials that
is further strengthened by the pressure imposed by the mainstream conservative
public opinions. The resulting proposal is quite close to the model of increasing
“standardization and transparency” found in those developing and transitional
countries. The officials-in-charge still pay a lip service to the flexibilization and
reinventing government, but it just matches Type C convergence in the Pollitt’s

model.

From flexibilization to normalization during this almost ten-year effort, similar
obstacles to other continental-law counterparts in adopting the NPM reform can be
found in Taiwan. And probably the obstacle Taiwan is facing in this specific case of
personnel reform is higher due to popular trust in the civil service examination system
with a high reputation over one thousand years, in contrast to the “dishonorable”
contract-based staff even with more standardized recruitment procedure, and due to
distrust in “letting manager manage” that is considered synonymous with “abuse of
power.” By contrast, the non-civil-service workforce in Germany, for example,
accounts for about 60% of government employees (Ziller 2007: 171), whereas the
government in Taiwan intends to limit the contract employees to 10%. The public
employees (Angestellte) in Germany are governed by labor law, whereas the
government in Taiwan insists its counterparts must be subject to public law that shows
quite a higher degree of official conservatism. Even though many drawbacks of the
career civil service system have been identified, the government tends to seek to
refine it from within rather than by replacement. It is largely attributed to the
seemingly untouchable status of the civil servant stipulated in the constitution. Any
reform of contract staff system should not touch the current status and role of the civil

servant.

On the other hand, with the reform, the labor rights of the contract employees are
enhanced and the new regulations do not imply an attack on the contractual
employment. As Ridley (2000) observed, contractual employment in continental
Europe does not represent less job security and more managerialism, but it is a way to

increase the size of personnel beyond the legal limit. This phenomenon seems to
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repeat in Taiwan. But a more interesting thread is that the more codification of the
contract staff system in the on-going reform probably drives it away from the
relatively managerial style of the current administration and towards a rigid traditional
administration. Although Taiwan’s close tie with the US backed by a large number of
influential US-trained public administration scholars has been helping diffuse many

ideas of the NPM into the island, it does not help much in this case.
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