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In Taiwan, the complexities of construction works are greater than
before. It is therefore the concepts of cooperation and coordination,
plus the manners of dispute resolution are getting crucial for all
contractors. It goes without saying that the integrated knowledge of
construction law should be devel oped nowadays. On the other hand,
it is proposed that paying attention to the FIDIC conditions of
contracts, of which is called as ‘the bible of construction contract’
by the global construction industry, is of vital importance because it
isfairly accepted in more than 70 countries in the world.

The latest FIDIC conditions of contracts are published in 1999,
providing four standard forms:. the Construction Contract (the ‘ New
Red Book’), the Plant and Design-Build Contract (the ‘ New Y ellow
Book’), the EPC/Turnkey Contract (the ‘ Silver Book’), and the
Short Form (the * Green Book’). They stand for different categories
of construction contractsin terms of complexity, except the Green
Book. The responsibilities of the parties and the concepts of risk
allocation are various correspondently.

The principles of genera hire of works of the Civil Code are the
legal bases of construction contractsin Taiwan's practices. Thereis
obvious deficiency for the mega projectsin the contemporary era. In
thisresearch, it has introduced the knowledge of construction law



by studying the Construction Contract, the Plant and Design-Build
Contract and the EPC/Turnkey Contract of the FIDIC conditionsin
three years. The methodologies are firstly comparing the differences
by examining the ‘Essential Requirements for Procurement
Contract’  and the domestic construction contracts. Next, surveying
the practices in both of domestic and international areas ; followed
by introducing the specific cores of the FIDIC conditions of
contracts, such asthe risk alocation, the responsibilities of the
parties, the dispute resolution procedures and etc. It is hoped this
research helps the establishment of the structure of construction law
and provide suggestions to the amendment of the model contracts of
domestic practices.
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In Taiwan, the complexities of construction works are greater than before. It is therefore the concepts
of cooperation and coordination, plus the manners of dispute resolution are getting crucial for all
contractors. It goes without saying that the integrated knowledge of construction law should be
developed nowadays. On the other hand, it is proposed that paying attention to the FIDIC conditions
of contracts, of which is called as “the bible of construction contract’ by the global construction
industry, is of vital importance because it is fairly accepted in more than 70 countries in the world.

The latest FIDIC conditions of contracts are published in 1999, providing four standard forms: the
Construction Contract (the “New Red Book’), the Plant and Design-Build Contract (the *‘New Yellow
Book’), the EPC/Turnkey Contract (the *Silver Book’), and the Short Form (the ‘Green Book’). They
stand for different categories of construction contracts in terms of complexity, except the Green Book.
The responsibilities of the parties and the concepts of risk allocation are various correspondently.

The principles of general hire of works of the Civil Code are the legal bases of construction contracts
in Taiwan’s practices. There is obvious deficiency for the mega projects in the contemporary era. In
this research, it has introduced the knowledge of construction law by studying the Construction
Contract, the Plant and Design-Build Contract and the EPC/Turnkey Contract of the FIDIC
conditions in three years. The methodologies are firstly comparing the differences by examining the
‘Essential Requirements for Procurement Contract’ and the domestic construction contracts. Next,
surveying the practices in both of domestic and international areas; followed by introducing the
specific cores of the FIDIC conditions of contracts, such as the risk allocation, the responsibilities of
the parties, the dispute resolution procedures and etc. It is hoped this research helps the establishment
of the structure of construction law and provide suggestions to the amendment of the model contracts
of domestic practices.

Key Words: FIDIC - the Government Procurement Act -~ the Essential Requirements for
Procurement Contracts ~ Risk Allocation ~ the Construction Contract (the ‘New Red
Book’) ~ the Plant and Design-Build Contract (the ‘New Yellow Book’) - the
EPC/Turnkey Contract (the ‘Silver Book’) -
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A study of FIDIC conditions of contracts and related issues concerning public
construction contracts in Taiwan
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However, a new rate or price shall be appropriate for an item of work if: (a) (i) the measured quantity of the item is

changed by more than 10% from the quantity of this item in the Bill of Quantities or other Schedule, (ii) this change
in quantity multiplied by such specified rate for this item exceeds 0.01% of the Accepted Contract Amount, (iii) this
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" FIDIC %17.3i Employer’s Risks
The risks referred to in Sub-Clause 17.4 below are :
(a) war , hostilities ( whether war be declared or not ) , invasion , act of foreign enemies ,
(b) rebellion , terrorism , revolution , insurrection , military or usurped power , or civil war , within the Country ,
(c) riot , commotion or disorder within the Country by persons other than the Contractor’s Personnel and other
employees of the Contractor and Subcontractors ,
(d) munitions of war , explosive materials , ionising radiation or contamination by radio-activity, within the Country ,
except as may be attributable to the Contractor’s use of such munitions, explosives , radiation or radio-activity,
(e) pressure waves caused by aircraft or other aerial devices travelling at sonic or supersonic speeds,
(f) use or occupation by the Employer of any part of the Permanent Works , except as may be specified in the
Contract ,
(9) design of any part of the Works by the Employer’s Personnel or by others for whom the Employer is responsible ,
and
(h) any operation of the forces of nature which is Unforeseeable or against which an experienced contractor could not

reasonably have been expected to have taken adequate preventative precautions.

% FIDIC % 1.9 if Delayed Drawings or Instructions

The Contractor shall give notice to the Engineer whenever the Works are likely to be delayed or disrupted if any
necessary drawing or instruction is not issued to the Contractor within a particular time, which shall be reasonable.
The notice shall include details of the necessary drawing or instruction, details of why and by when it should be
issued, and the nature and amount of the delay or disruption likely to be suffered if it is late.

If the Contractor suffers delay and/or incurs Cost as a result of a failure of the Engineer to issue the notified drawing
or instruction within a time which is reasonable and is specified in the notice with supporting details, the Contractor
shall give a further notice to the Engineer and shall be entitled subject to Sub-Clause 20.1 [Contractor’s Claims] to:
(a) an extension of time for any such delay, if completion is or will be delayed, under Sub-Clause 8.4 [Extension of
Time for Completion], and

(b) payment of any such Cost plus profit, which shall be included in the Contract Price.

After receiving this further notice, the Engineer shall proceed in accordance with Sub-Clause 3.5 [Determinations] to
agree or determine these matters.

However, if and to the extent that the Engineer’s failure was caused by any error or delay by the Contractor,
including an error in, or delay in the submission of, any of the Contractor’s Documents, the Contractor shall not be
entitled to such extension of time, Cost or profit.
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® FIDIC % 2.1 i Right of Access to the Site

The Employer shall give the Contractor right of access to, and possession of, all parts of the Site within the time (or
times) stated in the Contract Data. The right and possession may not be exclusive to the Contractor. If, under the
Contract, the Employer is required to give (to the Contractor) possession of any foundation, structure, plant or means
of access, the Employer shall do so in the time and manner stated in the Specification. However, the Employer may
withhold any such right or possession until the Performance Security has been received.

If no such time is stated in the Contract Data, the Employer shall give the Contractor right of access to, and
possession of, the Site within such times as required to enable the Contractor to proceed without disruption in
accordance with the programme submitted under Sub-Clause 8.3 [Programme].

If the Contractor suffers delay and/or incurs Cost as a result of a failure by the Employer to give any such right or
possession within such time, the Contractor shall give notice to the Engineer and shall be entitled subject to
Sub-Clause 20.1 [Contractor’s Claims] to:

(a) an extension of time for any such delay, if completion is or will be delayed, under Sub-Clause 8.4 [Extension of
Time for Completion], and

(b) payment of any such Cost plus profit, which shall be included in the Contract Price.

After receiving this notice, the Engineer shall proceed in accordance with Sub-Clause 3.5 [Determinations] to agree
or determine these matters.

However, if and to the extent that the Employer’s failure was caused by any error or delay by the Contractor,
including an error in, or delay in the submission of, any of the Contractor’s Documents, the Contractor shall not be
entitled to such extension of time, Cost or profit.
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! FiDIC % 19.1i% Definition of Force Majeure

In this Clause , “Force Majeure” means an exceptional event or circumstance :

(a) which is beyond a Party’s control ,

(b) which such Party could not reasonably have provided against before entering into the Contract ,

(c) which , having , arisen , such Party could not reasonably have avoided or overcome , and
(d) which is not substantially attributable to the other Party.
2 FIDIC % 19.2#% Notice of Force Majeure

If a Party is or will be prevented from performing any of its obligations under the Contract by Force Majeure , then it
shall give notice to the other Party of the event or circumstances constituting the Force Majeure and shall specify the
obligations , the performance of which is or will be prevent.

3 FIDIC %19.37 Duty to Minimise Delay

Each Party shall at all times use all reasonable endeavours to minimise any delay in the performance of the Contract
as a result of Force Majeure.

* FIDIC % 19.4i% Consequences of Force Majeure

If the Contractor is prevented from performing any of his obligations under the Contract by Force Majeure of which
notice has been given under Sub-Clause 19.2 [ Notice of Force Majeure ], and suffers delay and/or incurs Cost by
reason of such Force Majeure , the Contractor shall be entitled subject to Sub-Clause 20.1 [ Contractor’s Claims ]to :
(a) an extension of time for any such delay , if completion is or will be delayed , under Sub-Clause 8.4 [ Extension of

Time for Completion ], and
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(b) if the event or circumstance is of the kind described in sub-paragraphs (i) to (iv) of Sub-Clause 19.1 [ Definition

of Force Majeure ] and , in the case of sub-paragraphs (ii) to (iv) , occurs in the Country , payment of any such Cost.
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8 FDIC % 412 i Unforeseeable Physical Conditions

If the Contractor encounters adverse physical conditions which he considers to have been Unforeseeable , the
Contractor shall give notice to the Engineer as soon as practicable.

® This notice shall describe the physical conditions, so that they can be inspected by the Engineer , and shall set out

the reasons why the Contractor considers them to be Unforeseeable.
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3 FIDIC % 13.7i% Adjustments for Changes in Legislation
If the Contractor suffers ( or will suffer ) delay and/or incurs ( or will incur ) additional Cost as a result of these
changes in the Laws or in such interpretations , made after the Base Data , the Contractor shall give notice to the
Engineer and shall be entitled subject to Sub-Clause 20.1 to :
(a) an extension of time for any such delay , if completion is or will be delayed , under Sub-Clause 8.4 [ Extension of

Time for Completion ], and
(b) payment of any such Cost , which shall be included in the Contract Price.
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*In this Sub-Clause, “table of adjustment data” means the completed table of adjustment data included in the
Appendix to Tender. If there is no such table of adjustment data, this Sub-Clause shall not apply.
If this Sub-Clause applies, the amounts payable to the Contractor shall be adjusted for rises or falls in the cost of
labour, Goods and other inputs to the Works, by the addition or deduction of the amounts determined by the
formulae prescribed in this Sub-Clause. To the extent that full compensation for any rise or fall in Costs is not
covered by the provisions of this or other Clauses, the Accepted Contract Amount shall be deemed to have
included amounts to cover the contingency of other rises and falls in costs.
The adjustment to be applied to the amount otherwise payable to the Contractor, as valued in accordance with the
appropriate Schedule and certified in Payment Certificates, shall be determined from formulae for each of the
currencies in which the Contract Price is payable. No adjustment is to be applied to work valued on the basis of
Cost or current prices. The formulae shall be of the following general type:

Ln En Mn
Ph=a+b—~=+c +d——+ ...
EO Mo
where:
“Pn” is the adjustment multiplier to be applied to the estimated contract value in the relevant currency of the
Work carried out in period “n”, this period being a month unless otherwise stated in the Appendix to Tender;
" is a fixed coefficient, stated in the relevant table of adjustment data, representing the non-adjustable portion

in contractual payments;

“b”, “c”, “d”, ... are coefficients representing the estimated proportion of each cost element related to the

execution of the Works, as stated in the relevant table of adjustment data; such tabulated cost elements may be

indicative of resources such as labour, equipment and materials;

“Ln”, “En”, “Mn”, ... are the current cost indices or reference prices for period “n”, expressed in the relevant

currency of payment, each of which is applicable to the relevant tabulated cost element on the date 49 days

prior to the last day of the period (to which the particular Payment Certificate relates); and

“Lo”, “E0”, “M0”, ... are the base cost indices or reference prices, expressed in the relevant currency of

payment, each of which is applicable to the relevant tabulated cost element on the Base Date.
The cost indices or reference prices stated in the table of adjustment data shall be used. If their source is in doubt,
it shall be determined by the Engineer. For this purpose, reference shall be made to the values of the indices at
stated dates for the purposes of clarification of the source; although these dates (and thus these values) may not
correspond to the base cost indices.
In cases where the “currency of index” is not the relevant currency of payment, each index shall be converted
into the relevant currency of payment at the selling rate, established by the central bank of the Country, of this
relevant currency on the above date for which the index is required to be applicable.
Until such time as each current cost index is available, the Engineer shall determine a provisional index for the
issue of Interim Payment Certificates. When a current cost index is available, the adjustment shall be
recalculated accordingly.
If the Contractor fails to complete the Works within the Time for Completion, adjustment of prices thereafter
shall be made using either (i) each index or price applicable on the date 49 days prior to the expiry of the Time
for Completion of the Works, or (ii) the current index or price: whichever is more favourable to the Employer.
The weightings (coefficients) for each of the factors of cost stated in the table(s) of adjustment data shall only be
adjusted if they have been rendered unreasonable, unbalanced or inapplicable, as a result of Variations.
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5 To the extent which was practicable (taking account of cost and time), the Contractor shall be deemed to have
obtained all necessary information as to risks, contingencies and other circumstances which may influence or affect
the Tender or Works. To the same extent, the Contractor shall be deemed to have inspected and examined the Site, its
surroundings, the above data and other available information, and to have been satisfied before submitting the Tender
as to all relevant matters, including (without limitation):

(a) the form and nature of the Site, including sub-surface conditions,

(b) the hydrological and climatic conditions,

(c) the extent and nature of the work and Goods necessary for the execution and completion of the Works and the
remedying of any defects,

(d) the Laws, procedures and labour practices of the Country, and

(e) the Contractor’s requirements for access, accommaodation, facilities, personnel, power, transport, water and other
services.

°2 The Contractor shall be deemed to:

(a) have satisfied himself as to the correctness and sufficiency of the Accepted Contract Amount, and

(b) have based the Accepted Contract Amount on the data, interpretations, necessary information, inspections,
examinations and satisfaction as to all relevant matters referred to in Sub-Clause 4.10 [Site Data] and any further
data relevant to the Contractor’s design.

Unless otherwise stated in the Contract, the Accepted Contract Amount covers all the Contractor’s obligations under
the Contract (including those under Provisional Sums, if any) and all things necessary for the proper design,
execution and completion of the Works and the remedying of any defects.
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5% After receiving this notice, the Engineer shall determine whether Clause 13 [Variations and Adjustments] shall be
applied, and shall give notice to the Contractor accordingly. If and to the extent that (taking account of cost and time)
an experienced contractor exercising due care would have discovered the error, fault or other defect when examining
the Site and the Employer's Requirements before submitting the Tender, the Time for Completion shall not be
extended and the Contract Price shall not be adjusted.

> The Contractor may, at any time, submit to the Engineer a written proposal which (in the Contractor’s opinion)
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will, if adopted, (i) accelerate completion, (ii) reduce the cost to the Employer of executing, maintaining or operating
the Works, (iii) improve the efficiency or value to the Employer of the completed Works, or (iv) otherwise be of
benefit to the Employer.

% If errors, omissions, ambiguities, inconsistencies, inadequacies or other defects are found in the Contractor's
Documents, they and the Works shall be corrected at the Contractor’s cost, notwithstanding any consent or approval
under this Clause.
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% Unless otherwise stated in the Particular Conditions:
(a) the Contract Price shall be the lump sum Accepted Contract Amount and be subject to adjustments in accordance
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57 In this Sub-Clause, "physical conditions" means natural physical conditions and man-made and other physical
obstructions and pollutants, which the Contractor encounters at the Site when executing the Works, including
sub-surface and hydrological conditions but excluding climatic conditions.

If the Contractor encounters adverse physical conditions which he considers to have been Unforeseeable, the
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Contractor shall give notice to the Engineer as soon as practicable.

If and to the extent that the Contractor encounters physical conditions which are Unforeseeable, gives such a notice,
and suffers delay and/or incurs Cost due to these conditions, the Contractor shall be entitled subject to Sub-Clause
20.1 [Contractor’s Claims] to:

(a) an extension of time for any such delay, if completion is or will be delayed, under Sub-Clause 8.4 [Extension of
Time for Completion], and

(b) payment of any such Cost, which shall be included in the Contract Price.
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%8 FIDIC EPC Turkey 4.1: The Contractor shall design, execute and complete the Works in accordance with the
Contract, and shall remedy any defects in the Works. When completed, the Works shall be fit for the purposes for
which the Works are intended as defined in the Contract.
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% 5.1 General Design Obligations

"The Employer... shall not be deemed to have given any representation of accuracy or completeness of any
information. Any information received by the Contractor, from the Employer or otherwise, shall not relieve the
Contractor from his responsibility for the design of the Works."

61 410 Site Data

"The Employer shall have made available to the Contractor for his information prior the Base Date, all relevant data
in the Employer's possession on hydrological and sub-surface conditions at the Site, including environmental aspects.
The Contractor shall be responsible for verifying and interpreting all such data.”

82 Except as otherwise stated in the Contract

(a) the Contractor shall be deemed to have obtained all necessary information as to risks, contingencies and other
circumstances which may influence or affect the Works;

(b) by signing the Contract, the Contractor accepts total responsibility for having foreseen all difficulties and costs of
successfully completing the Works; and

(c) the Contract Price shall not be adjusted to take account of any unforeseen difficulties or costs.

%3 F.Supp.2d, 2006 WL 2854444 (E.D.Va.).
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Remedying Defects], the Cost of the search plus reasonable profit shall be agreed or determined in accordance with
Sub-Clause 3.5 [Determinations] and shall be added to the Contract Price.”
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