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Analysis of the comparision of WTO and NAFTA dispute
settlement mechanism and jurisdictional conflicts—From
Mexico— Soft Drinks case analysis

® ¥ & Abstract

In recent decades, the norms of international law diversify,in addition to the
previous WTO ,RTA also flourished and became the international trends.Because of
RTA’s rising,dispute settlement bodies have increased significantly,but most of RTAs
have their own dispute settlement mechanisms.On the one hand, WTO and RTA have
jurisdiction also generate conflicts of jurisdiction in international trade disputes. On the
other hand, WTO law does not provide the interaction rule to resolve the conflicts
between WTO-RTA dispute settlement mechanisms,thus, the Dispute Settlement Body
under the parallel trial of the same or similar obligations, referee conflicts may
arise.Therefor, only to think about the interactive issues of overlapping jurisdiction of
the two dispute settlement systems can helps to avoid the potential issues.

In Mexico— Soft Drinks case, the United States and Mexico are both the Member
States of North American Free Trade Agreement (NAFTA), Mexico filed a complaint to
NAFTA first, because of the disputes of NAFTA agreement,the United States then
complaint to WTO 1in respect of the dispute. Therefore, Mexico argued that the case
should not be accepted the case in WTO dispute settlement procedures, but by the
NAFTA dispute settlement body, in order to make the case to get thoroughly
resolved.But WTO did not accept Mexico’s claim, the rulings of WTO panel and
Appellate Body were unanimously affirmed that WTO has the jurisdiction of the case.By
this case,we knew that WTO identified as the jurisdiction of a dispute by “Understandin
On Rules and Procedures Governing the Settlement of Disputes “(DSU) and Dispute
Settlement Body(DSB), but did not consider the jurisdiction of WTO-RTA may arise
conflicts, as well as the conflicts may be caused by the impact of the global trade order.
However, in this case, the Appellate Body put forward the concept of "legal impediment",
this article attempts to explore "legal impediment" where could make WTO reject the trial,
and then recognize the the RTA jurisdiction, in order to reduce the impact of WTO-RTA
jurisdictional conflicts.If WTO Dispute Settlement Body would like to have an open
attitude to respect the ruling of RTA ,then, it is possible to make the mutual respect and
co-exist between WTO and RTA dispute settlement mechanisms, and to ensure the

security and predictability of international trade.

Keywords : dispute settlement mechanism ~ WTO ~ RTA ~ NAFTA - Mexico— Soft Drinks
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UNDERSTANDING ON RULES AND PROCEDURES OVERNING THE
SETTLEMENT OF DISPUTES

Members hereby agree as follows:
Article 1
Coverage and Application

1. The rules and procedures of this Understanding shall apply to disputes brought
pursuant to the consultation and dispute settlement provisions of the agreements
listed in Appendix 1 to this Understanding (referred to in this Understanding as
the "covered agreements"). The rules and procedures of this Understanding
shall also apply to consultations and the settlement of disputes between Members
concerning their rights and obligations under the provisions of the Agreement
Establishing the World Trade Organization (referred to in this Understanding as
the "WTO Agreement") and of this Understanding taken in isolation or in

combination with any other covered agreement.

2. The rules and procedures of this Understanding shall apply subject to such
special or additional rules and procedures on dispute settlement contained in the
covered agreements as are identified in Appendix 2 to this Understanding. To
the extent that there is a difference between the rules and procedures of this
Understanding and the special or additional rules and procedures set forth in
Appendix 2, the special or additional rules and procedures in Appendix 2 shall
prevail. In disputes involving rules and procedures under more than one
covered agreement, if there is a conflict between special or additional rules and
procedures of such agreements under review, and where the parties to the dispute
cannot agree on rules and procedures within 20 days of the establishment of the
panel, the Chairman of the Dispute Settlement Body provided for in paragraph 1
of Article 2 (referred to in this Understanding as the "DSB"), in consultation with
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the parties to the dispute, shall determine the rules and procedures to be followed
within 10 days after a request by either Member. The Chairman shall be guided
by the principle that special or additional rules and procedures should be used

where possible, and the rules and procedures set out in this Understanding should

be used to the extent necessary to avoid conflict.
Article 2
Administration

1. The Dispute Settlement Body is hereby established to administer these rules and
procedures and, except as otherwise provided in a covered agreement, the
consultation and dispute settlement provisions of the covered agreements.
Accordingly, the DSB shall have the authority to establish panels, adopt panel
and Appellate Body reports, maintain surveillance of implementation of rulings
and recommendations, and authorize suspension of concessions and other
obligations under the covered agreements. With respect to disputes arising
under a covered agreement which is a Plurilateral Trade Agreement, the term
"Member" as used herein shall refer only to those Members that are parties to the
relevant Plurilateral Trade Agreement. Where the DSB administers the dispute
settlement provisions of a Plurilateral Trade Agreement, only those Members that
are parties to that Agreement may participate in decisions or actions taken by the
DSB with respect to that dispute.

2. The DSB shall inform the relevant WTO Councils and Committees of any
developments in disputes related to provisions of the respective covered

agreements.

3. The DSB shall meet as often as necessary to carry out its functions within the

time-frames provided in this Understanding.

4. Where the rules and procedures of this Understanding provide for the DSB to

take a decision, it shall do so by consensus.*®*

Article 3

** The DSB shall be deemed to have decided by consensus on a matter submitted for its
consideration, if no Member, present at the meeting of the DSB when the decision is taken,
formally objects to the proposed decision.
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General Provisions

1. Members affirm their adherence to the principles for the management of disputes
heretofore applied under Articles XXII and XXIII of GATT 1947, and the rules

and procedures as further elaborated and modified herein.

2. The dispute settlement system of the WTO is a central element in providing
security and predictability to the multilateral trading system. The Members
recognize that it serves to preserve the rights and obligations of Members under
the covered agreements, and to clarify the existing provisions of those
agreements in accordance with customary rules of interpretation of public
international law. Recommendations and rulings of the DSB cannot add to or

diminish the rights and obligations provided in the covered agreements.

3. The prompt settlement of situations in which a Member considers that any
benefits accruing to it directly or indirectly under the covered agreements are
being impaired by measures taken by another Member is essential to the effective
functioning of the WTO and the maintenance of a proper balance between the

rights and obligations of Members.

4. Recommendations or rulings made by the DSB shall be aimed at achieving a
satisfactory settlement of the matter in accordance with the rights and

obligations under this Understanding and under the covered agreements.

5. All solutions to matters formally raised under the consultation and dispute
settlement provisions of the covered agreements, including arbitration awards,
shall be consistent with those agreements and shall not nullify or impair benefits
accruing to any Member under those agreements, nor impede the attainment of

any objective of those agreements.

6. Mutually agreed solutions to matters formally raised under the consultation and
dispute settlement provisions of the covered agreements shall be notified to the
DSB and the relevant Councils and Committees, where any Member may raise

any point relating thereto.

7. Before bringing a case, a Member shall exercise its judgement as to whether
action under these procedures would be fruitful. The aim of the dispute

settlement mechanism is to secure a positive solution to a dispute. A solution
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mutually acceptable to the parties to a dispute and consistent with the covered
agreements is clearly to be preferred. In the absence of a mutually agreed
solution, the first objective of the dispute settlement mechanism is usually to
secure the withdrawal of the measures concerned if these are found to be
inconsistent with the provisions of any of the covered agreements. The
provision of compensation should be resorted to only if the immediate
withdrawal of the measure is impracticable and as a temporary measure pending
the withdrawal of the measure which is inconsistent with a covered agreement.
The last resort which this Understanding provides to the Member invoking the
dispute settlement procedures is the possibility of suspending the application of
concessions or other obligations under the covered agreements on a
discriminatory basis vis-a-vis the other Member, subject to authorization by the

DSB of such measures.

In cases where there is an infringement of the obligations assumed under a
covered agreement, the action is considered prima facie to constitute a case of
nullification or impairment. This means that there is normally a presumption
that a breach of the rules has an adverse impact on other Members parties to that
covered agreement, and in such cases, it shall be up to the Member against whom

the complaint has been brought to rebut the charge.

The provisions of this Understanding are without prejudice to the rights of
Members to seek authoritative interpretation of provisions of a covered
agreement through decision-making under the WTO Agreement or a covered

agreement which is a Plurilateral Trade Agreement.

It is understood that requests for conciliation and the use of the dispute
settlement procedures should not be intended or considered as contentious acts
and that, if a dispute arises, all Members will engage in these procedures in good
faith in an effort to resolve the dispute. It is also understood that complaints

and counter-complaints in regard to distinct matters should not be linked.

This Understanding shall be applied only with respect to new requests for
consultations under the consultation provisions of the covered agreements made
on or after the date of entry into force of the WTO Agreement. With respect to
disputes for which the request for consultations was made under GATT 1947 or
under any other predecessor agreement to the covered agreements before the date

of entry into force of the WTO Agreement, the relevant dispute settlement rules
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and procedures in effect immediately prior to the date of entry into force of the

WTO Agreement shall continue to apply.*®’

Notwithstanding paragraph 11, if a complaint based on any of the covered
agreements is brought by a developing country Member against a developed
country Member, the complaining party shall have the right to invoke, as an
alternative to the provisions contained in Articles 4, 5, 6 and 12 of this
Understanding, the corresponding provisions of the Decision of 5 April 1966
(BISD 14S/18), except that where the Panel considers that the time-frame
provided for in paragraph 7 of that Decision is insufficient to provide its report
and with the agreement of the complaining party, that time-frame may be
extended. To the extent that there is a difference between the rules and
procedures of Articles 4, 5, 6 and 12 and the corresponding rules and

procedures of the Decision, the latter shall prevail.

Article 4

Consultations

1.

Members affirm their resolve to strengthen and improve the effectiveness of the

consultation procedures employed by Members.

Each Member undertakes to accord sympathetic consideration to and afford
adequate opportunity for consultation regarding any representations made by
another Member concerning measures affecting the operation of any covered

agreement taken within the territory of the former.**®

If a request for consultations is made pursuant to a covered agreement, the
Member to which the request is made shall, unless otherwise mutually agreed,
reply to the request within 10 days after the date of its receipt and shall enter into
consultations in good faith within a period of no more than 30 days after the date
of receipt of the request, with a view to reaching a mutually satisfactory solution.
If the Member does not respond within 10 days after the date of receipt of the

request, or does not enter into consultations within a period of no more than 30

* This paragraph shall also be applied to disputes on which panel reports have not been
adopted or fully implemented.

* Where the provisions of any other covered agreement concerning measures taken by
regional or local governments or authorities within the territory of a Member contain provisions
different from the provisions of this paragraph, the provisions of such other covered
agreement shall prevail.
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days, or a period otherwise mutually agreed, after the date of receipt of the
request, then the Member that requested the holding of consultations may

proceed directly to request the establishment of a panel.

All such requests for consultations shall be notified to the DSB and the relevant
Councils and Committees by the Member which requests consultations. Any
request for consultations shall be submitted in writing and shall give the reasons
for the request, including identification of the measures at issue and an indication

of the legal basis for the complaint.

In the course of consultations in accordance with the provisions of a covered
agreement, before resorting to further action under this Understanding, Members

should attempt to obtain satisfactory adjustment of the matter.

Consultations shall be confidential, and without prejudice to the rights of any

Member in any further proceedings.

If the consultations fail to settle a dispute within 60 days after the date of receipt
of the request for consultations, the complaining party may request the
establishment of a panel. The complaining party may request a panel during the
60-day period if the consulting parties jointly consider that consultations have
failed to settle the dispute.

In cases of urgency, including those which concern perishable goods, Members
shall enter into consultations within a period of no more than 10 days after the
date of receipt of the request.  If the consultations have failed to settle the
dispute within a period of 20 days after the date of receipt of the request, the

complaining party may request the establishment of a panel.

In cases of urgency, including those which concern perishable goods, the parties
to the dispute, panels and the Appellate Body shall make every effort to

accelerate the proceedings to the greatest extent possible.

During consultations Members should give special attention to the particular

problems and interests of developing country Members.

Whenever a Member other than the consulting Members considers that it has a

substantial trade interest in consultations being held pursuant to paragraph 1 of
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Article XXII of GATT 1994, paragraph 1 of Article XXII of GATS, or the

corresponding provisions in other covered agreements™’

, such Member may
notify the consulting Members and the DSB, within 10 days after the date of the
circulation of the request for consultations under said Article, of its desire to be
joined in the consultations. Such Member shall be joined in the consultations,
provided that the Member to which the request for consultations was addressed
agrees that the claim of substantial interest is well-founded. In that event they
shall so inform the DSB. If the request to be joined in the consultations is not
accepted, the applicant Member shall be free to request consultations under
paragraph 1 of Article XXII or paragraph 1 of Article XXIII of GATT 1994,
paragraph 1 of Article XXII or paragraph 1 of Article XXIII of GATS, or the

corresponding provisions in other covered agreements.

Article 5

Good Offices, Conciliation and Mediation

1. Good offices, conciliation and mediation are procedures that are undertaken

voluntarily if the parties to the dispute so agree.

2. Proceedings involving good offices, conciliation and mediation, and in particular
positions taken by the parties to the dispute during these proceedings, shall be
confidential, and without prejudice to the rights of either party in any further
proceedings under these procedures.

3. Good offices, conciliation or mediation may be requested at any time by any
party to a dispute. They may begin at any time and be terminated at any time.
Once procedures for good offices, conciliation or mediation are terminated, a

complaining party may then proceed with a request for the establishment of a

36

" The corresponding consultation provisions in the covered agreements are listed hereunder:
Agreement on Agriculture, Article 19; Agreement on the Application of Sanitary and
Phytosanitary Measures, paragraph 1 of Article 11; Agreement on Textiles and Clothing,
paragraph 4 of Article 8; Agreement on Technical Barriers to Trade, paragraph 1 of Article 14;
Agreement on Trade-Related Investment Measures, Article 8; Agreement on
Implementation of Article VI of GATT 1994, paragraph 2 of Article 17; Agreement on
Implementation of Article VIl of GATT 1994, paragraph 2 of Article 19; Agreement on
Preshipment Inspection, Article 7; Agreement on Rules of Origin, Article 7; Agreement on
Import Licensing Procedures, Article 6; Agreement on Subsidies and Countervailing
Measures, Article 30; Agreement on Safeguards, Article 14; Agreement on Trade-Related
Aspects of Intellectual Property Rights, Article 64.1; and any corresponding consultation
provisions in Plurilateral Trade Agreements as determined by the competent bodies of each
Agreement and as notified to the DSB.
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When good offices, conciliation or mediation are entered into within 60 days
after the date of receipt of a request for consultations, the complaining party must
allow a period of 60 days after the date of receipt of the request for consultations
before requesting the establishment of a panel. The complaining party may
request the establishment of a panel during the 60-day period if the parties to the
dispute jointly consider that the good offices, conciliation or mediation process
has failed to settle the dispute.

If the parties to a dispute agree, procedures for good offices, conciliation or

mediation may continue while the panel process proceeds.

The Director-General may, acting in an ex officio capacity, offer good offices,

conciliation or mediation with the view to assisting Members to settle a dispute.

Article 6

Establishment of Panels

If the complaining party so requests, a panel shall be established at the latest at
the DSB meeting following that at which the request first appears as an item on
the DSB's agenda, unless at that meeting the DSB decides by consensus not to

establish a panel.**®

The request for the establishment of a panel shall be made in writing. It shall
indicate whether consultations were held, identify the specific measures at issue
and provide a brief summary of the legal basis of the complaint sufficient to
present the problem clearly. In case the applicant requests the establishment of
a panel with other than standard terms of reference, the written request shall

include the proposed text of special terms of reference.

Article 7

Terms of Reference of Panels

5 1f the complaining party so requests, a meeting of the DSB shall be convened for this
purpose within 15 days of the request, provided that at least 10 days' advance notice of the
meeting is given.
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Panels shall have the following terms of reference unless the parties to the

dispute agree otherwise within 20 days from the establishment of the panel:

"To examine, in the light of the relevant provisions in (name of the covered
agreement(s) cited by the parties to the dispute), the matter referred to the DSB
by (name of party) in document ... and to make such findings as will assist the
DSB in making the recommendations or in giving the rulings provided for in

that/those agreement(s)."

Panels shall address the relevant provisions in any covered agreement or
agreements cited by the parties to the dispute.

In establishing a panel, the DSB may authorize its Chairman to draw up the
terms of reference of the panel in consultation with the parties to the dispute,
subject to the provisions of paragraph 1. The terms of reference thus drawn up
shall be circulated to all Members. If other than standard terms of reference are

agreed upon, any Member may raise any point relating thereto in the DSB.

Article 8

Composition of Panels

Panels shall be composed of well-qualified governmental and/or
non-governmental individuals, including persons who have served on or
presented a case to a panel, served as a representative of a Member or of a
contracting party to GATT 1947 or as a representative to the Council or
Committee of any covered agreement or its predecessor agreement, or in the
Secretariat, taught or published on international trade law or policy, or served as

a senior trade policy official of a Member.

Panel members should be selected with a view to ensuring the independence of
the members, a sufficiently diverse background and a wide spectrum of
experience.

369

Citizens of Members whose governments™ are parties to the dispute or third

parties as defined in paragraph 2 of Article 10 shall not serve on a panel

**"In the case where customs unions or common markets are parties to a dispute, this

provision applies to citizens of all member countries of the customs unions or common
markets.
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concerned with that dispute, unless the parties to the dispute agree otherwise.

To assist in the selection of panelists, the Secretariat shall maintain an indicative
list of governmental and non-governmental individuals possessing the
qualifications outlined in paragraph 1, from which panelists may be drawn as
appropriate. That list shall include the roster of non-governmental panelists
established on 30 November 1984 (BISD 31S/9), and other rosters and indicative
lists established under any of the covered agreements, and shall retain the names
of persons on those rosters and indicative lists at the time of entry into force of
the WTO Agreement. Members may periodically suggest names of
governmental and non-governmental individuals for inclusion on the indicative
list, providing relevant information on their knowledge of international trade and
of the sectors or subject matter of the covered agreements, and those names shall
be added to the list upon approval by the DSB. For each of the individuals on
the list, the list shall indicate specific areas of experience or expertise of the

individuals in the sectors or subject matter of the covered agreements.

Panels shall be composed of three panelists unless the parties to the dispute agree,
within 10 days from the establishment of the panel, to a panel composed of five

panelists. Members shall be informed promptly of the composition of the panel.

The Secretariat shall propose nominations for the panel to the parties to the
dispute. The parties to the dispute shall not oppose nominations except for

compelling reasons.

If there is no agreement on the panelists within 20 days after the date of the
establishment of a panel, at the request of either party, the Director-General, in
consultation with the Chairman of the DSB and the Chairman of the relevant
Council or Committee, shall determine the composition of the panel by
appointing the panelists whom the Director-General considers most appropriate
in accordance with any relevant special or additional rules or procedures of the
covered agreement or covered agreements which are at issue in the dispute, after
consulting with the parties to the dispute. The Chairman of the DSB shall
inform the Members of the composition of the panel thus formed no later than 10

days after the date the Chairman receives such a request.

Members shall undertake, as a general rule, to permit their officials to serve as

panelists.
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Panelists shall serve in their individual capacities and not as government
representatives, nor as representatives of any organization. Members shall
therefore not give them instructions nor seek to influence them as individuals

with regard to matters before a panel.

When a dispute is between a developing country Member and a developed
country Member the panel shall, if the developing country Member so requests,

include at least one panelist from a developing country Member.

Panelists' expenses, including travel and subsistence allowance, shall be met
from the WTO budget in accordance with criteria to be adopted by the General
Council, based on recommendations of the Committee on Budget, Finance and

Administration.

Article 9

Procedures for Multiple Complainants

Where more than one Member requests the establishment of a panel related to
the same matter, a single panel may be established to examine these complaints
taking into account the rights of all Members concerned. A single panel should

be established to examine such complaints whenever feasible.

The single panel shall organize its examination and present its findings to the
DSB in such a manner that the rights which the parties to the dispute would have
enjoyed had separate panels examined the complaints are in no way impaired.

If one of the parties to the dispute so requests, the panel shall submit separate
reports on the dispute concerned. The written submissions by each of the
complainants shall be made available to the other complainants, and each
complainant shall have the right to be present when any one of the other

complainants presents its views to the panel.

If more than one panel is established to examine the complaints related to the
same matter, to the greatest extent possible the same persons shall serve as
panelists on each of the separate panels and the timetable for the panel process in

such disputes shall be harmonized.
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Article 10

Third Parties

1. The interests of the parties to a dispute and those of other Members under a
covered agreement at issue in the dispute shall be fully taken into account during

the panel process.

2. Any Member having a substantial interest in a matter before a panel and having
notified its interest to the DSB (referred to in this Understanding as a "third
party") shall have an opportunity to be heard by the panel and to make written
submissions to the panel. These submissions shall also be given to the parties

to the dispute and shall be reflected in the panel report.

3. Third parties shall receive the submissions of the parties to the dispute to the first

meeting of the panel.

4. If a third party considers that a measure already the subject of a panel proceeding
nullifies or impairs benefits accruing to it under any covered agreement, that
Member may have recourse to normal dispute settlement procedures under this
Understanding.  Such a dispute shall be referred to the original panel wherever

possible.

Article 11

Function of Panels

The function of panels is to assist the DSB in discharging its responsibilities
under this Understanding and the covered agreements. Accordingly, a panel should
make an objective assessment of the matter before it, including an objective
assessment of the facts of the case and the applicability of and conformity with the
relevant covered agreements, and make such other findings as will assist the DSB in
making the recommendations or in giving the rulings provided for in the covered
agreements. Panels should consult regularly with the parties to the dispute and give

them adequate opportunity to develop a mutually satisfactory solution.

Article 12
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Panel Procedures

1. Panels shall follow the Working Procedures in Appendix 3 unless the panel

decides otherwise after consulting the parties to the dispute.

2. Panel procedures should provide sufficient flexibility so as to ensure high-quality

panel reports, while not unduly delaying the panel process.

3. After consulting the parties to the dispute, the panelists shall, as soon as
practicable and whenever possible within one week after the composition and
terms of reference of the panel have been agreed upon, fix the timetable for the
panel process, taking into account the provisions of paragraph 9 of Article 4, if

relevant.

4. In determining the timetable for the panel process, the panel shall provide

sufficient time for the parties to the dispute to prepare their submissions.

5. Panels should set precise deadlines for written submissions by the parties and the

parties should respect those deadlines.

6. Each party to the dispute shall deposit its written submissions with the Secretariat
for immediate transmission to the panel and to the other party or parties to the
dispute. The complaining party shall submit its first submission in advance of
the responding party's first submission unless the panel decides, in fixing the
timetable referred to in paragraph 3 and after consultations with the parties to the
dispute, that the parties should submit their first submissions simultaneously.
When there are sequential arrangements for the deposit of first submissions, the
panel shall establish a firm time-period for receipt of the responding party's
submission. Any subsequent written submissions shall be submitted

simultaneously.

7.  Where the parties to the dispute have failed to develop a mutually satisfactory
solution, the panel shall submit its findings in the form of a written report to the
DSB. In such cases, the report of a panel shall set out the findings of fact, the
applicability of relevant provisions and the basic rationale behind any findings
and recommendations that it makes. Where a settlement of the matter among
the parties to the dispute has been found, the report of the panel shall be confined

to a brief description of the case and to reporting that a solution has been
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reached.

In order to make the procedures more efficient, the period in which the panel
shall conduct its examination, from the date that the composition and terms of
reference of the panel have been agreed upon until the date the final report is
issued to the parties to the dispute, shall, as a general rule, not exceed six months.
In cases of urgency, including those relating to perishable goods, the panel shall

aim to issue its report to the parties to the dispute within three months.

When the panel considers that it cannot issue its report within six months, or
within three months in cases of urgency, it shall inform the DSB in writing of the
reasons for the delay together with an estimate of the period within which it will
issue its report.  In no case should the period from the establishment of the

panel to the circulation of the report to the Members exceed nine months.

In the context of consultations involving a measure taken by a developing
country Member, the parties may agree to extend the periods established in
paragraphs 7 and 8 of Article 4.  If, after the relevant period has elapsed, the
consulting parties cannot agree that the consultations have concluded, the
Chairman of the DSB shall decide, after consultation with the parties, whether to
extend the relevant period and, if so, for how long. In addition, in examining a
complaint against a developing country Member, the panel shall accord sufficient
time for the developing country Member to prepare and present its argumentation.
The provisions of paragraph 1 of Article 20 and paragraph 4 of Article 21 are not

affected by any action pursuant to this paragraph.

Where one or more of the parties is a developing country Member, the panel's
report shall explicitly indicate the form in which account has been taken of
relevant provisions on differential and more-favourable treatment for developing
country Members that form part of the covered agreements which have been
raised by the developing country Member in the course of the dispute settlement

procedures.

The panel may suspend its work at any time at the request of the complaining
party for a period not to exceed 12 months. In the event of such a suspension,
the time-frames set out in paragraphs 8 and 9 of this Article, paragraph 1 of
Article 20, and paragraph 4 of Article 21 shall be extended by the amount of time

that the work was suspended. If the work of the panel has been suspended for
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more than 12 months, the authority for establishment of the panel shall lapse.

Article 13

Right to Seek Information

1. Each panel shall have the right to seek information and technical advice from any
individual or body which it deems appropriate. However, before a panel seeks
such information or advice from any individual or body within the jurisdiction of a
Member it shall inform the authorities of that Member. A Member should
respond promptly and fully to any request by a panel for such information as the
panel considers necessary and appropriate.  Confidential information which is
provided shall not be revealed without formal authorization from the individual,

body, or authorities of the Member  providing the information.

2. Panels may seek information from any relevant source and may consult experts to
obtain their opinion on certain aspects of the matter. = With respect to a factual
issue concerning a scientific or other technical matter raised by a party to a dispute,
a panel may request an advisory report in writing from an expert review group.
Rules for the establishment of such a group and its procedures are set forth in
Appendix 4.

Article 14

Confidentiality

1. Panel deliberations shall be confidential.

2. The reports of panels shall be drafted without the presence of the parties to the

dispute in the light of the information provided and the statements made.

3. Opinions expressed in the panel report by individual panelists shall be anonymous.

Article 15

Interim Review Stage

1. Following the consideration of rebuttal submissions and oral arguments, the panel
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shall issue the descriptive (factual and argument) sections of its draft report to the
parties to the dispute. Within a period of time set by the panel, the parties shall

submit their comments in writing.

. Following the expiration of the set period of time for receipt of comments from the
parties to the dispute, the panel shall issue an interim report to the parties,
including both the descriptive sections and the panel's findings and conclusions.
Within a period of time set by the panel, a party may submit a written request for
the panel to review precise aspects of the interim report prior to circulation of the
final report to the Members. At the request of a party, the panel shall hold a
further meeting with the parties on the issues identified in the written comments.
If no comments are received from any party within the comment period, the
interim report shall be considered the final panel report and circulated promptly to
the Members.

. The findings of the final panel report shall include a discussion of the arguments
made at the interim review stage. The interim review stage shall be conducted

within the time-period set out in paragraph 8 of Article 12.

Article 16

Adoption of Panel Reports

. In order to provide sufficient time for the Members to consider panel reports, the
reports shall not be considered for adoption by the DSB until 20 days after the date

they have been circulated to the Members.

. Members having objections to a panel report shall give written reasons to explain
their objections for circulation at least 10 days prior to the DSB meeting at which

the panel report will be considered.

. The parties to a dispute shall have the right to participate fully in the consideration
of the panel report by the DSB, and their views shall be fully recorded.

. Within 60 days after the date of circulation of a panel report to the Members, the
report shall be adopted at a DSB meeting®’® unless a party to the dispute formally

7 If a meeting of the DSB is not scheduled within this period at a time that enables the
requirements of paragraphs 1 and 4 of Article 16 to be met, a meeting of the DSB shall be held
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notifies the DSB of its decision to appeal or the DSB decides by consensus not to
adopt the report. If a party has notified its decision to appeal, the report by the
panel shall not be considered for adoption by the DSB until after completion of the
appeal. This adoption procedure is without prejudice to the right of Members to

express their views on a panel report.

Article 17

Appellate Review

Standing Appellate Body

1. A standing Appellate Body shall be established by the DSB. The Appellate Body
shall hear appeals from panel cases. It shall be composed of seven persons, three
of whom shall serve on any one case. Persons serving on the Appellate Body
shall serve in rotation. Such rotation shall be determined in the working

procedures of the Appellate Body.

2. The DSB shall appoint persons to serve on the Appellate Body for a four-year term,
and each person may be reappointed once. However, the terms of three of the
seven persons appointed immediately after the entry into force of the WTO
Agreement shall expire at the end of two years, to be determined by lot.

Vacancies shall be filled as they arise. A person appointed to replace a person
whose term of office has not expired shall hold office for the remainder of the

predecessor's term.

3. The Appellate Body shall comprise persons of recognized authority, with
demonstrated expertise in law, international trade and the subject matter of the
covered agreements generally. They shall be unaffiliated with any government.
The Appellate Body membership shall be broadly representative of membership in
the WTO. All persons serving on the Appellate Body shall be available at all
times and on short notice, and shall stay abreast of dispute settlement activities and
other relevant activities of the WTO. They shall not participate in the
consideration of any disputes that would create a direct or indirect conflict of
interest.

4. Only parties to the dispute, not third parties, may appeal a panel report. Third

for this purpose.
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parties which have notified the DSB of a substantial interest in the matter pursuant
to paragraph 2 of Article 10 may make written submissions to, and be given an
opportunity to be heard by, the Appellate Body.

. As a general rule, the proceedings shall not exceed 60 days from the date a party to

the dispute formally notifies its decision to appeal to the date the Appellate Body
circulates its report. In fixing its timetable the Appellate Body shall take into
account the provisions of paragraph 9 of Article 4, if relevant. When the
Appellate Body considers that it cannot provide its report within 60 days, it shall
inform the DSB in writing of the reasons for the delay together with an estimate of
the period within which it will submit its report. In no case shall the proceedings
exceed 90 days.

. An appeal shall be limited to issues of law covered in the panel report and legal

interpretations developed by the panel.

. The Appellate Body shall be provided with appropriate administrative and legal

support as it requires.

. The expenses of persons serving on the Appellate Body, including travel and

subsistence allowance, shall be met from the WTO budget in accordance with
criteria to be adopted by the General Council, based on recommendations of the

Committee on Budget, Finance and Administration.

Procedures for Appellate Review

9.

10.

I1.

12.

Working procedures shall be drawn up by the Appellate Body in consultation with
the Chairman of the DSB and the Director-General, and communicated to the

Members for their information.

The proceedings of the Appellate Body shall be confidential. The reports of the
Appellate Body shall be drafted without the presence of the parties to the dispute
and in the light of the information provided and the statements made.

Opinions expressed in the Appellate Body report by individuals serving on the
Appellate Body shall be anonymous.

The Appellate Body shall address each of the issues raised in accordance with
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paragraph 6 during the appellate proceeding.

13. The Appellate Body may uphold, modify or reverse the legal findings and

conclusions of the panel.
Adoption of Appellate Body Reports

14. An Appellate Body report shall be adopted by the DSB and unconditionally
accepted by the parties to the dispute unless the DSB decides by consensus not to
adopt the Appellate Body report within 30 days following its circulation to the
Members.””! This adoption procedure is without prejudice to the right of

Members to express their views on an Appellate Body report.
Article 18
Communications with the Panel or Appellate Body

1. There shall be no ex parte communications with the panel or Appellate Body

concerning matters under consideration by the panel or Appellate Body.

2. Written submissions to the panel or the Appellate Body shall be treated as
confidential, but shall be made available to the parties to the dispute. Nothing in
this Understanding shall preclude a party to a dispute from disclosing statements
of its own positions to the public. Members shall treat as confidential
information submitted by another Member to the panel or the Appellate Body
which that Member has designated as confidential. A party to a dispute shall also,
upon request of a Member, provide a non-confidential summary of the information

contained in its written submissions that could be disclosed to the public.
Article 19
Panel and Appellate Body Recommendations

1. Where a panel or the Appellate Body concludes that a measure is inconsistent with

a covered agreement, it shall recommend that the Member concerned®’ bring the

37

If a meeting of the DSB is not scheduled during this period, such a meeting of the DSB shall
be held for this purpose.

" The "Member concerned" is the party to the dispute to which the panel or Appellate Body
recommendations are directed.
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373 In addition to its

measure into conformity with that agreement.
recommendations, the panel or Appellate Body may suggest ways in which the

Member concerned could implement the recommendations.

2. In accordance with paragraph 2 of Article 3, in their findings and
recommendations, the panel and Appellate Body cannot add to or diminish the

rights and obligations provided in the covered agreements.
Article 20
Time-frame for DSB Decisions

Unless otherwise agreed to by the parties to the dispute, the period from the date of
establishment of the panel by the DSB until the date the DSB considers the panel or
appellate report for adoption shall as a general rule not exceed nine months where the
panel report is not appealed or 12 months where the report is appealed. Where
either the panel or the Appellate Body has acted, pursuant to paragraph 9 of Article 12
or paragraph 5 of Article 17, to extend the time for providing its report, the additional
time taken shall be added to the above periods.

Article 21
Surveillance of Implementation of Recommendations and Rulings

1. Prompt compliance with recommendations or rulings of the DSB is essential in

order to ensure effective resolution of disputes to the benefit of all Members.

2. Particular attention should be paid to matters affecting the interests of developing
country Members with respect to measures which have been subject to dispute
settlement.

3. Ata DSB meeting held within 30 days®* after the date of adoption of the panel or
Appellate Body report, the Member concerned shall inform the DSB of its
intentions in respect of implementation of the recommendations and rulings of the

DSB. Ifitis impracticable to comply immediately with the recommendations

373

With respect to recommendations in cases not involving a violation of GATT 1994 or any
other covered agreement, see Article 26.

™ If a meeting of the DSB is not scheduled during this period, such a meeting of the DSB shall
be held for this purpose.
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(a)

and rulings, the Member concerned shall have a reasonable period of time in

which to do so. The reasonable period of time shall be:

the period of time proposed by the Member concerned, provided that such period

is approved by the DSB; or, in the absence of such approval,

(b) a period of time mutually agreed by the parties to the dispute within 45 days after

(©)

4,

the date of adoption of the recommendations and rulings; or, in the absence of

such agreement,

a period of time determined through binding arbitration within 90 days after the

5

date of adoption of the recommendations and rulings.””> In such arbitration, a

guideline for the arbitrator’'®

should be that the reasonable period of time to
implement panel or Appellate Body recommendations should not exceed 15
months from the date of adoption of a panel or Appellate Body report. However,

that time may be shorter or longer, depending upon the particular circumstances.

Except where the panel or the Appellate Body has extended, pursuant to
paragraph 9 of Article 12 or paragraph 5 of Article 17, the time of providing its
report, the period from the date of establishment of the panel by the DSB until the
date of determination of the reasonable period of time shall not exceed 15 months
unless the parties to the dispute agree otherwise. Where either the panel or the
Appellate Body has acted to extend the time of providing its report, the additional
time taken shall be added to the 15-month period; provided that unless the parties
to the dispute agree that there are exceptional circumstances, the total time shall

not exceed 18 months.

. Where there is disagreement as to the existence or consistency with a covered

agreement of measures taken to comply with the recommendations and rulings
such dispute shall be decided through recourse to these dispute settlement
procedures, including wherever possible resort to the original panel. The panel
shall circulate its report within 90 days after the date of referral of the matter to it.
When the panel considers that it cannot provide its report within this time frame, it

shall inform the DSB in writing of the reasons for the delay together with an

375

If the parties cannot agree on an arbitrator within ten days after referring the matter to

arbitration, the arbitrator shall be appointed by the Director-General within ten days, after
consulting the parties.
® The expression "arbitrator" shall be interpreted as referring either to an individual or a

group.
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estimate of the period within which it will submit its report.

6. The DSB shall keep under surveillance the implementation of adopted
recommendations or rulings. The issue of implementation of the
recommendations or rulings may be raised at the DSB by any Member at any time
following their adoption. Unless the DSB decides otherwise, the issue of
implementation of the recommendations or rulings shall be placed on the agenda
of the DSB meeting after six months following the date of establishment of the
reasonable period of time pursuant to paragraph 3 and shall remain on the DSB's
agenda until the issue is resolved. At least 10 days prior to each such DSB
meeting, the Member concerned shall provide the DSB with a status report in

writing of its progress in the implementation of the recommendations or rulings.

7. If the matter is one which has been raised by a developing country Member, the
DSB shall consider what further action it might take which would be appropriate

to the circumstances.

8. If the case is one brought by a developing country Member, in considering what
appropriate action might be taken, the DSB shall take into account not only the
trade coverage of measures complained of, but also their impact on the economy

of developing country Members concerned.

Article 22

Compensation and the Suspension of Concessions

1. Compensation and the suspension of concessions or other obligations are
temporary measures available in the event that the recommendations and rulings
are not implemented within a reasonable period of time. However, neither
compensation nor the suspension of concessions or other obligations is preferred
to full implementation of a recommendation to bring a measure into conformity
with the covered agreements. Compensation is voluntary and, if granted, shall be

consistent with the covered agreements.

2. If the Member concerned fails to bring the measure found to be inconsistent with a
covered agreement into compliance therewith or otherwise comply with the
recommendations and rulings within the reasonable period of time determined

pursuant to paragraph 3 of Article 21, such Member shall, if so requested, and no

136



3.

later than the expiry of the reasonable period of time, enter into negotiations with
any party having invoked the dispute settlement procedures, with a view to
developing mutually acceptable compensation. If no satisfactory compensation
has been agreed within 20 days after the date of expiry of the reasonable period of
time, any party having invoked the dispute settlement procedures may request
authorization from the DSB to suspend the application to the Member concerned

of concessions or other obligations under the covered agreements.

In considering what concessions or other obligations to suspend, the complaining

party shall apply the following principles and procedures:

(a)

(b)

(©)

(d)

(1)

(i)

(e)

the general principle is that the complaining party should first seek to suspend
concessions or other obligations with respect to the same sector(s) as that in
which the panel or Appellate Body has found a violation or other nullification or

impairment;

if that party considers that it is not practicable or effective to suspend concessions
or other obligations with respect to the same sector(s), it may seek to suspend

concessions or other obligations in other sectors under the same agreement;

if that party considers that it is not practicable or effective to suspend concessions
or other obligations with respect to other sectors under the same agreement, and
that the circumstances are serious enough, it may seek to suspend concessions or

other obligations under another covered agreement;

in applying the above principles, that party shall take into account:

the trade in the sector or under the agreement under which the panel or Appellate
Body has found a violation or other nullification or impairment, and the

importance of such trade to that party;

the broader economic elements related to the nullification or impairment and the
broader economic consequences of the suspension of concessions or other

obligations;

if that party decides to request authorization to suspend concessions or other
obligations pursuant to subparagraphs (b) or (¢), it shall state the reasons therefor

in its request. At the same time as the request is forwarded to the DSB, it also
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shall be forwarded to the relevant Councils and also, in the case of a request

pursuant to subparagraph (b), the relevant sectoral bodies;
(f) for purposes of this paragraph, "sector" means:
(1) with respect to goods, all goods;

(i1) with respect to services, a principal sector as identified in the current "Services

Sectoral Classification List" which identifies such sectors;377

(ii1) with respect to trade-related intellectual property rights, each of the categories of
intellectual property rights covered in Section 1, or Section 2, or Section 3, or
Section 4, or Section 5, or Section 6, or Section 7 of Part II, or the obligations
under Part III, or Part IV of the Agreement on TRIPS;

(g) for purposes of this paragraph, "agreement" means:

(1) with respect to goods, the agreements listed in Annex 1A of the WTO Agreement,
taken as a whole as well as the Plurilateral Trade Agreements in so far as the

relevant parties to the dispute are parties to these agreements;
(i1) with respect to services, the GATS;
(i11) with respect to intellectual property rights, the Agreement on TRIPS.

4. The level of the suspension of concessions or other obligations authorized by the

DSB shall be equivalent to the level of the nullification or impairment.

5. The DSB shall not authorize suspension of concessions or other obligations if a

covered agreement prohibits such suspension.

6. When the situation described in paragraph 2 occurs, the DSB, upon request, shall
grant authorization to suspend concessions or other obligations within 30 days of
the expiry of the reasonable period of time unless the DSB decides by consensus
to reject the request. However, if the Member concerned objects to the level of
suspension proposed, or claims that the principles and procedures set forth in

paragraph 3 have not been followed where a complaining party has requested

7 The list in document MTN.GNS/W/120 identifies eleven sectors.
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authorization to suspend concessions or other obligations pursuant to paragraph

3(b) or (c), the matter shall be referred to arbitration. Such arbitration shall be

carried out by the original panel, if members are available, or by an arbitrator’"®
appointed by the Director-General and shall be completed within 60 days after the
date of expiry of the reasonable period of time. Concessions or other obligations
shall not be suspended during the course of the arbitration.

7. The arbitrator’”

the concessions or other obligations to be suspended but shall determine whether

acting pursuant to paragraph 6 shall not examine the nature of

the level of such suspension is equivalent to the level of nullification or
impairment. The arbitrator may also determine if the proposed suspension of
concessions or other obligations is allowed under the covered agreement.
However, if the matter referred to arbitration includes a claim that the principles
and procedures set forth in paragraph 3 have not been followed, the arbitrator shall
examine that claim. In the event the arbitrator determines that those principles
and procedures have not been followed, the complaining party shall apply them
consistent with paragraph 3. The parties shall accept the arbitrator's decision as
final and the parties concerned shall not seek a second arbitration. The DSB shall
be informed promptly of the decision of the arbitrator and shall upon request, grant
authorization to suspend concessions or other obligations where the request is
consistent with the decision of the arbitrator, unless the DSB decides by consensus

to reject the request.

8. The suspension of concessions or other obligations shall be temporary and shall
only be applied until such time as the measure found to be inconsistent with a
covered agreement has been removed, or the Member that must implement
recommendations or rulings provides a solution to the nullification or impairment
of benefits, or a mutually satisfactory solution is reached. In accordance with
paragraph 6 of Article 21, the DSB shall continue to keep under surveillance the
implementation of adopted recommendations or rulings, including those cases
where compensation has been provided or concessions or other obligations have
been suspended but the recommendations to bring a measure into conformity with

the covered agreements have not been implemented.

9. The dispute settlement provisions of the covered agreements may be invoked in

® The expression“arbitrator”" shall be interpreted as referring either to an individual or a
group.
" The expression "arbitrator" shall be interpreted as referring either to an individual or a

group or to the members of the original panel when serving in the capacity of arbitrator.
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respect of measures affecting their observance taken by regional or local
governments or authorities within the territory of a Member. When the DSB has
ruled that a provision of a covered agreement has not been observed, the
responsible Member shall take such reasonable measures as may be available to it
to ensure its observance. The provisions of the covered agreements and this
Understanding relating to compensation and suspension of concessions or other
obligations apply in cases where it has not been possible to secure such

observance.**’

Article 23

Strengthening of the Multilateral System

(a)

(b)

(©)

. When Members seek the redress of a violation of obligations or other nullification

or impairment of benefits under the covered agreements or an impediment to the
attainment of any objective of the covered agreements, they shall have recourse to,

and abide by, the rules and procedures of this Understanding.

. In such cases, Members shall:

not make a determination to the effect that a violation has occurred, that benefits
have been nullified or impaired or that the attainment of any objective of the
covered agreements has been impeded, except through recourse to dispute
settlement in accordance with the rules and procedures of this Understanding,
and shall make any such determination consistent with the findings contained in
the panel or Appellate Body report adopted by the DSB or an arbitration award

rendered under this Understanding;

follow the procedures set forth in Article 21 to determine the reasonable period
of time for the Member concerned to implement the recommendations and

rulings; and

follow the procedures set forth in Article 22 to determine the level of suspension
of concessions or other obligations and obtain DSB authorization in accordance
with those procedures before suspending concessions or other obligations under

the covered agreements in response to the failure of the Member concerned to

* Where the provisions of any covered agreement concerning measures taken by regional or
local governments or authorities within the territory of a Member contain provisions different
from the provisions of this paragraph, the provisions of such covered agreement shall prevail.
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implement the recommendations and rulings within that reasonable period of

time.

Article 24

Special Procedures Involving Least-Developed Country Members

1. At all stages of the determination of the causes of a dispute and of dispute

settlement procedures involving a least-developed country Member, particular
consideration shall be given to the special situation of least-developed country
Members. In this regard, Members shall exercise due restraint in raising matters
under these procedures involving a least-developed country Member.  If
nullification or impairment is found to result from a measure taken by a
least-developed country Member, complaining parties shall exercise due restraint
in asking for compensation or seeking authorization to suspend the application of

concessions or other obligations pursuant to these procedures.

. In dispute settlement cases involving a least-developed country Member, where a
satisfactory solution has not been found in the course of consultations the
Director-General or the Chairman of the DSB shall, upon request by a
least-developed country Member offer their good offices, conciliation and
mediation with a view to assisting the parties to settle the dispute, before a request
for a panel is made. The Director-General or the Chairman of the DSB, in
providing the above assistance, may consult any source which either deems

appropriate.

Article 25

Arbitration

. Expeditious arbitration within the WTO as an alternative means of dispute
settlement can facilitate the solution of certain disputes that concern issues that are

clearly defined by both parties.

. Except as otherwise provided in this Understanding, resort to arbitration shall be
subject to mutual agreement of the parties which shall agree on the procedures to
be followed. Agreements to resort to arbitration shall be notified to all Members

sufficiently in advance of the actual commencement of the arbitration process.
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3. Other Members may become party to an arbitration proceeding only upon the
agreement of the parties which have agreed to have recourse to arbitration. The
parties to the proceeding shall agree to abide by the arbitration award.
Arbitration awards shall be notified to the DSB and the Council or Committee of

any relevant agreement where any Member may raise any point relating thereto.

4. Articles 21 and 22 of this Understanding shall apply mutatis mutandis to
arbitration awards.

Article 26

1. Non-Violation Complaints of the Type Described in Paragraph 1(b) of Article
XXI1I1 of GATT 1994

Where the provisions of paragraph 1(b) of Article XXIII of GATT 1994 are
applicable to a covered agreement, a panel or the Appellate Body may only make
rulings and recommendations where a party to the dispute considers that any benefit
accruing to it directly or indirectly under the relevant covered agreement is being
nullified or impaired or the attainment of any objective of that Agreement is being
impeded as a result of the application by a Member of any measure, whether or not it
conflicts with the provisions of that Agreement. Where and to the extent that such
party considers and a panel or the Appellate Body determines that a case concerns a
measure that does not conflict with the provisions of a covered agreement to which
the provisions of paragraph 1(b) of Article XXIII of GATT 1994 are applicable, the
procedures in this Understanding shall apply, subject to the following:

(a) the complaining party shall present a detailed justification in support of any
complaint relating to a measure which does not conflict with the relevant covered

agreement;

(b) where a measure has been found to nullify or impair benefits under, or impede
the attainment of objectives, of the relevant covered agreement without violation
thereof, there is no obligation to withdraw the measure. However, in such cases,
the panel or the Appellate Body shall recommend that the Member concerned

make a mutually satisfactory adjustment;

(c) notwithstanding the provisions of Article 21, the arbitration provided for in
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paragraph 3 of Article 21, upon request of either party, may include a
determination of the level of benefits which have been nullified or impaired, and
may also suggest ways and means of reaching a mutually satisfactory adjustment;

such suggestions shall not be binding upon the parties to the dispute;

(d) notwithstanding the provisions of paragraph 1 of Article 22, compensation may

be part of a mutually satisfactory adjustment as final settlement of the dispute.

2. Complaints of the Type Described in Paragraph 1(c) of Article XXIII of GATT
1994

Where the provisions of paragraph 1(c) of Article XXIII of GATT 1994 are applicable
to a covered agreement, a panel may only make rulings and recommendations where
a party considers that any benefit accruing to it directly or indirectly under the
relevant covered agreement is being nullified or impaired or the attainment of any
objective of that Agreement is being impeded as a result of the existence of any
situation other than those to which the provisions of paragraphs 1(a) and 1(b) of
Article XXIIT of GATT 1994 are applicable. Where and to the extent that such party
considers and a panel determines that the matter is covered by this paragraph, the
procedures of this Understanding shall apply only up to and including the point in the
proceedings where the panel report has been circulated to the Members. The dispute
settlement rules and procedures contained in the Decision of 12 April 1989 (BISD
36S/61-67) shall apply to consideration for adoption, and surveillance and

implementation of recommendations and rulings. The following shall also apply:

(a)the complaining party shall present a detailed justification in support of any

argument made with respect to issues covered under this paragraph;

(b)in cases involving matters covered by this paragraph, if a panel finds that cases
also involve dispute settlement matters other than those covered by this paragraph,
the panel shall circulate a report to the DSB addressing any such matters and a

separate report on matters falling under this paragraph.

Article 27

Responsibilities of the Secretariat

1. The Secretariat shall have the responsibility of assisting panels, especially on the
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legal, historical and procedural aspects of the matters dealt with, and of providing

secretarial and technical support.

. While the Secretariat assists Members in respect of dispute settlement at their
request, there may also be a need to provide additional legal advice and assistance
in respect of dispute settlement to developing country Members. To this end, the
Secretariat shall make available a qualified legal expert from the WTO technical
cooperation services to any developing country Member which so requests. This
expert shall assist the developing country Member in a manner ensuring the

continued impartiality of the Secretariat.
. The Secretariat shall conduct special training courses for interested Members

concerning these dispute settlement procedures and practices so as to enable

Members' experts to be better informed in this regard.
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Section A - Institutions
Article 2001: The Free Trade Commission
1. The Parties hereby establish the Free Trade Commission, comprising cabinet-level
representatives of the Parties or their designees.
2. The Commission shall:
(a) supervise the implementation of this Agreement;
(b) oversee its further elaboration;
(c) resolve disputes that may arise regarding its interpretation or application;
(d) supervise the work of all committees and working groups established under this
Agreement, referred to in Annex 2001.2; and
(e) consider any other matter that may affect the operation of this Agreement.
3. The Commission may:
(a) establish, and delegate responsibilities to, ad hoc or standing committees, working
groups or expert groups;
(b) seek the advice of non-governmental persons or groups; and
(c) take such other action in the exercise of its functions as the Parties may agree.
4. The Commission shall establish its rules and procedures. All decisions of the
Commission shall be taken by consensus, except as the Commission may
otherwise agree.
5. The Commission shall convene at least once a year in regular session. Regular
sessions of the Commission shall be chaired successively by each Party.
Article 2002: The Secretariat
1. The Commission shall establish and oversee a Secretariat comprising national
Sections.
2. Each Party shall:
(a) establish a permanent office of its Section;
(b) be responsible for
(1) the operation and costs of its Section, and
(i1) the remuneration and payment of expenses of panelists and members of
committees and scientific review boards established under this Agreement, as set
out in Annex 2002.2;
(c) designate an individual to serve as Secretary for its Section, who shall be
responsible for its administration and management; and
(d) notify the Commission of the location of its Section's office.
3. The Secretariat shall:
(a) provide assistance to the Commission,;
(b) provide administrative assistance to

(1) panels and committees established under Chapter Nineteen (Review and Dispute
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Settlement in Antidumping and Countervailing Duty Matters), in accordance with
the procedures established pursuant to Article 1908, and

(i1) panels established under this Chapter, in accordance with procedures established

pursuant to Article 2012; and

(c) as the Commission may direct

(1) support the work of other committees and groups established under this
Agreement, and

(i1) otherwise facilitate the operation of this Agreement.

Section B - Dispute Settlement

Article 2003: Cooperation

The Parties shall at all times endeavor to agree on the interpretation and application

of this Agreement, and shall make every attempt through cooperation and

consultations to arrive at a mutually satisfactory resolution of any matter that might
affect its operation.

Article 2004: Recourse to Dispute Settlement Procedures

Except for the matters covered in Chapter Nineteen (Review and Dispute Settlement

in Antidumping and Countervailing Duty Matters) and as otherwise provided in this

Agreement, the dispute settlement provisions of this Chapter shall apply with respect

to the avoidance or settlement of all disputes between the Parties regarding the

interpretation or application of this Agreement or wherever a Party considers that an
actual or proposed measure of another Party is or would be inconsistent with the
obligations of this Agreement or cause nullification or impairment in the sense of

Annex 2004.

Article 2005: GATT Dispute Settlement

1. Subject to paragraphs 2, 3 and 4, disputes regarding any matter arising under both
this Agreement and the General Agreement on Tariffs and Trade , any agreement
negotiated thereunder, or any successor agreement (GATT), may be settled in
either forum at the discretion of the complaining Party.

2. Before a Party initiates a dispute settlement proceeding in the GATT against
another Party on grounds that are substantially equivalent to those available to that
Party under this Agreement, that Party shall notify any third Party of its intention.
If a third Party wishes to have recourse to dispute settlement procedures under this
Agreement regarding the matter, it shall inform promptly the notifying Party and
those Parties shall consult with a view to agreement on a single forum. If those
Parties cannot agree, the dispute normally shall be settled under this Agreement.

3. In any dispute referred to in paragraph 1 where the responding Party claims that its
action is subject to Article 104 (Relation to Environmental and Conservation

Agreements) and requests in writing that the matter be considered under this
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Agreement, the complaining Party may, in respect of that matter, thereafter have
recourse to dispute settlement procedures solely under this Agreement.

4. In any dispute referred to in paragraph 1 that arises under Section B of Chapter
Seven (Sanitary and Phytosanitary Measures) or Chapter Nine (Standards-Related
Measures):

(a) concerning a measure adopted or maintained by a Party to protect its human,
animal or plant life or health, or to protect its environment, and

(b) that raises factual issues concerning the environment, health, safety or
conservation, including directly related scientific matters,

where the responding Party requests in writing that the matter be considered under

this Agreement, the complaining Party may, in respect of that matter, thereafter have

recourse to dispute settlement procedures solely under this Agreement.

5. The responding Party shall deliver a copy of a request made pursuant to paragraph
3 or 4 to the other Parties and to its Section of the Secretariat. Where the
complaining Party has initiated dispute settlement proceedings regarding any
matter subject to paragraph 3 or 4, the responding Party shall deliver its request no
later than 15 days thereafter. On receipt of such request, the complaining Party
shall promptly withdraw from participation in those proceedings and may initiate
dispute settlement procedures under Article 2007.

6. Once dispute settlement procedures have been initiated under Article 2007 or
dispute settlement proceedings have been initiated under the GATT, the forum
selected shall be used to the exclusion of the other, unless a Party makes a request
pursuant to paragraph 3 or 4.

7. For purposes of this Article, dispute settlement proceedings under the GATT are
deemed to be initiated by a Party's request for a panel, such as under Article
XXIII:2 of the General Agreement on Tariffs and Trade 1947 , or for a committee
investigation, such as under Article 20.1 of the Customs Valuation Code.

Article 2006: Consultations

1. Any Party may request in writing consultations with any other Party regarding any
actual or proposed measure or any other matter that it considers might affect the
operation of this Agreement.

2. The requesting Party shall deliver the request to the other Parties and to its Section
of the Secretariat.

3. Unless the Commission otherwise provides in its rules and procedures established
under Article 2001(4), a third Party that considers it has a substantial interest in the
matter shall be entitled to participate in the consultations on delivery of written
notice to the other Parties and to its Section of the Secretariat.

4. Consultations on matters regarding perishable agricultural goods shall commence
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within 15 days of the date of delivery of the request.

5. The consulting Parties shall make every attempt to arrive at a mutually satisfactory
resolution of any matter through consultations under this Article or other
consultative provisions of this Agreement. To this end, the consulting Parties shall:

(a) provide sufficient information to enable a full examination of how the actual or
proposed measure or other matter might affect the operation of this Agreement;

(b) treat any confidential or proprietary information exchanged in the course of
consultations on the same basis as the Party providing the information; and

(c) seek to avoid any resolution that adversely affects the interests under this
Agreement of any other Party.

Article 2007: Commission - Good Offices, Conciliation and Mediation

1. If the consulting Parties fail to resolve a matter pursuant to Article 2006 within:

(a) 30 days of delivery of a request for consultations,

(b) 45 days of delivery of such request if any other Party has subsequently requested

or has participated in consultations regarding the same matter,

(c) 15 days of delivery of a request for consultations in matters regarding perishable
agricultural goods, or

(d) such other period as they may agree,
any such Party may request in writing a meeting of the Commission.

2. A Party may also request in writing a meeting of the Commission where:

(a) it has initiated dispute settlement proceedings under the GATT regarding any
matter subject to Article 2005(3) or (4), and has received a request pursuant to
Article 2005(5) for recourse to dispute settlement procedures under this Chapter;
or

(b) consultations have been held pursuant to Article 513 (Working Group on Rules of
Origin), Article 723 (Sanitary and Phytosanitary Measures Technical
Consultations) and Article 914 (Standards-Related Measures Technical
Consultations).

3. The requesting Party shall state in the request the measure or other matter
complained of and indicate the provisions of this Agreement that it considers
relevant, and shall deliver the request to the other Parties and to its Section of the
Secretariat.

4. Unless it decides otherwise, the Commission shall convene within 10 days of
delivery of the request and shall endeavor to resolve the dispute promptly.

5. The Commission may:

(a) call on such technical advisers or create such working groups or expert groups as
it deems necessary,

(b) have recourse to good offices, conciliation, mediation or such other dispute
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resolution procedures, or

(c) make recommendations,
as may assist the consulting Parties to reach a mutually satisfactory resolution of
the dispute.

6. Unless it decides otherwise, the Commission shall consolidate two or more
proceedings before it pursuant to this Article regarding the same measure. The
Commission may consolidate two or more proceedings regarding other matters
before it pursuant to this Article that it determines are appropriate to be considered
jointly.

Article 2008: Request for an Arbitral Panel

1. If the Commission has convened pursuant to Article 2007(4), and the matter has
not been resolved within:

(a) 30 days thereafter,

(b) 30 days after the Commission has convened in respect of the matter most recently
referred to it, where proceedings have been consolidated pursuant to Article
2007(6), or

(c) such other period as the consulting Parties may agree,
any consulting Party may request in writing the establishment of an arbitral panel.
The requesting Party shall deliver the request to the other Parties and to its Section
of the Secretariat.

2. On delivery of the request, the Commission shall establish an arbitral panel.

3. A third Party that considers it has a substantial interest in the matter shall be
entitled to join as a complaining Party on delivery of written notice of its intention
to participate to the disputing Parties and its Section of the Secretariat. The notice
shall be delivered at the earliest possible time, and in any event no later than seven
days after the date of delivery of a request by a Party for the establishment of a
panel.

4. If a third Party does not join as a complaining Party in accordance with paragraph
3, it normally shall refrain thereafter from initiating or continuing:

(a) a dispute settlement procedure under this Agreement, or

(b) a dispute settlement proceeding in the GATT on grounds that are substantially
equivalent to those available to that Party under this Agreement,
regarding the same matter in the absence of a significant change in economic or
commercial circumstances.

5. Unless otherwise agreed by the disputing Parties, the panel shall be established and
perform its functions in a manner consistent with the provisions of this Chapter.

Article 2009: Roster

1. The Parties shall establish by January 1, 1994 and maintain a roster of up to 30
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individuals who are willing and able to serve as panelists. The roster members
shall be appointed by consensus for terms of three years, and may be reappointed.

2. Roster members shall:

(a) have expertise or experience in law, international trade, other matters covered by
this Agreement or the resolution of disputes arising under international trade
agreements, and shall be chosen strictly on the basis of objectivity, reliability and
sound judgment;

(b) be independent of, and not be affiliated with or take instructions from, any Party;
and

(c) comply with a code of conduct to be established by the Commission.

Article 2010: Qualifications of Panelists

1. All panelists shall meet the qualifications set out in Article 2009(2).

2. Individuals may not serve as panelists for a dispute in which they have participated
pursuant to Article 2007(5).

Article 2011: Panel Selection

1. Where there are two disputing Parties, the following procedures shall apply:

(a) The panel shall comprise five members.

(b) The disputing Parties shall endeavor to agree on the chair of the panel within 15
days of the delivery of the request for the establishment of the panel. If the
disputing Parties are unable to agree on the chair within this period, the disputing
Party chosen by lot shall select within five days as chair an individual who is not a
citizen of that Party.

(c) Within 15 days of selection of the chair, each disputing Party shall select two
panelists who are citizens of the other disputing Party.

(d) If a disputing Party fails to select its panelists within such period, such panelists
shall be selected by lot from among the roster members who are citizens of the
other disputing Party.

2. Where there are more than two disputing Parties, the following procedures shall
apply:

(a) The panel shall comprise five members.

(b) The disputing Parties shall endeavor to agree on the chair of the panel within 15
days of the delivery of the request for the establishment of the panel. If the
disputing Parties are unable to agree on the chair within this period, the Party or
Parties on the side of the dispute chosen by lot shall select within 10 days a chair
who is not a citizen of such Party or Parties.

(c) Within 15 days of selection of the chair, the Party complained against shall select
two panelists, one of whom is a citizen of a complaining Party, and the other of

whom is a citizen of another complaining Party. The complaining Parties shall
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select two panelists who are citizens of the Party complained against.

(d) If any disputing Party fails to select a panelist within such period, such panelist
shall be selected by lot in accordance with the citizenship criteria of subparagraph
(©).

3. Panelists shall normally be selected from the roster. Any disputing Party may
exercise a peremptory challenge against any individual not on the roster who is
proposed as a panelist by a disputing Party within 15 days after the individual has
been proposed.

4. If a disputing Party believes that a panelist is in violation of the code of conduct,
the disputing Parties shall consult and if they agree, the panelist shall be removed
and a new panelist shall be selected in accordance with this Article.

Article 2012: Rules of Procedure

1. The Commission shall establish by January 1, 1994 Model Rules of Procedure, in
accordance with the following principles:

(a) the procedures shall assure a right to at least one hearing before the panel as well
as the opportunity to provide initial and rebuttal written submissions; and

(b) the panel's hearings, deliberations and initial report, and all written submissions to
and communications with the panel shall be confidential.

2. Unless the disputing Parties otherwise agree, the panel shall conduct its
proceedings in accordance with the Model Rules of Procedure.

3. Unless the disputing Parties otherwise agree within 20 days from the date of the
delivery of the request for the establishment of the panel, the terms of reference
shall be:

"To examine, in the light of the relevant provisions of the Agreement, the matter

referred to the Commission (as set out in the request for a Commission meeting) and

to make findings, determinations and recommendations as provided in Article

2016(2)."

4. If a complaining Party wishes to argue that a matter has nullified or impaired
benefits, the terms of reference shall so indicate.

5. If a disputing Party wishes the panel to make findings as to the degree of adverse
trade effects on any Party of any measure found not to conform with the
obligations of the Agreement or to have caused nullification or impairment in the
sense of Annex 2004, the terms of reference shall so indicate.

Article 2013: Third Party Participation

A Party that is not a disputing Party, on delivery of a written notice to the disputing

Parties and to its Section of the Secretariat, shall be entitled to attend all hearings, to

make written and oral submissions to the panel and to receive written submissions of

the disputing Parties.
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Article 2014: Role of Experts

On request of a disputing Party, or on its own initiative, the panel may seek

information and technical advice from any person or body that it deems appropriate,

provided that the disputing Parties so agree and subject to such terms and conditions
as such Parties may agree.

Article 2015: Scientific Review Boards

1. On request of a disputing Party or, unless the disputing Parties disapprove, on its
own initiative, the panel may request a written report of a scientific review board
on any factual issue concerning environmental, health, safety or other scientific
matters raised by a disputing Party in a proceeding, subject to such terms and
conditions as such Parties may agree.

2. The board shall be selected by the panel from among highly qualified, independent
experts in the scientific matters, after consultations with the disputing Parties and
the scientific bodies set out in the Model Rules of Procedure established pursuant
to Article 2012(1).

3. The participating Parties shall be provided:

(a) advance notice of, and an opportunity to provide comments to the panel on, the

proposed factual issues to be referred to the board; and

(b) a copy of the board's report and an opportunity to provide comments on the report

to the panel.

4. The panel shall take the board's report and any comments by the Parties on the
report into account in the preparation of its report.

Article 2016: Initial Report

1. Unless the disputing Parties otherwise agree, the panel shall base its report on the
submissions and arguments of the Parties and on any information before it
pursuant to Article 2014 or 2015.

2. Unless the disputing Parties otherwise agree, the panel shall, within 90 days after
the last panelist is selected or such other period as the Model Rules of Procedure
established pursuant to Article 2012(1) may provide, present to the disputing
Parties an initial report containing;:

(a) findings of fact, including any findings pursuant to a request under Article
2012(5);

(b) its determination as to whether the measure at issue is or would be inconsistent
with the obligations of this Agreement or cause nullification or impairment in the
sense of Annex 2004, or any other determination requested in the terms of
reference; and

(c) its recommendations, if any, for resolution of the dispute.

3. Panelists may furnish separate opinions on matters not unanimously agreed.
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4. A disputing Party may submit written comments to the panel on its initial report

within 14 days of presentation of the report.

5. In such an event, and after considering such written comments, the panel, on its

own initiative or on the request of any disputing Party, may:

(a) request the views of any participating Party;

(b) reconsider its report; and

(c) make any further examination that it considers appropriate.
Article 2017: Final Report

1.

The panel shall present to the disputing Parties a final report, including any
separate opinions on matters not unanimously agreed, within 30 days of

presentation of the initial report, unless the disputing Parties otherwise agree.

. No panel may, either in its initial report or its final report, disclose which panelists

are associated with majority or minority opinions.

. The disputing Parties shall transmit to the Commission the final report of the panel,

including any report of a scientific review board established under Article 2015, as
well as any written views that a disputing Party desires to be appended, on a

confidential basis within a reasonable period of time after it is presented to them.

. Unless the Commission decides otherwise, the final report of the panel shall be

published 15 days after it is transmitted to the Commission.

Article 2018: Implementation of Final Report

1.

On receipt of the final report of a panel, the disputing Parties shall agree on the
resolution of the dispute, which normally shall conform with the determinations
and recommendations of the panel, and shall notify their Sections of the

Secretariat of any agreed resolution of any dispute.

. Wherever possible, the resolution shall be non-implementation or removal of a

measure not conforming with this Agreement or causing nullification or
impairment in the sense of Annex 2004 or, failing such a resolution,
compensation.

Article 2019: Non-Implementation-Suspension of Benefits

1.

2.

If in its final report a panel has determined that a measure is inconsistent with the
obligations of this Agreement or causes nullification or impairment in the sense of
Annex 2004 and the Party complained against has not reached agreement with any
complaining Party on a mutually satisfactory resolution pursuant to Article 2018(1)
within 30 days of receiving the final report, such complaining Party may suspend
the application to the Party complained against of benefits of equivalent effect

until such time as they have reached agreement on a resolution of the dispute.

In considering what benefits to suspend pursuant to paragraph 1:

(a) a complaining Party should first seek to suspend benefits in the same sector or
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sectors as that affected by the measure or other matter that the panel has found to
be inconsistent with the obligations of this Agreement or to have caused
nullification or impairment in the sense of Annex 2004; and

(b) a complaining Party that considers it is not practicable or effective to suspend
benefits in the same sector or sectors may suspend benefits in other sectors.

3. On the written request of any disputing Party delivered to the other Parties and its
Section of the Secretariat, the Commission shall establish a panel to determine
whether the level of benefits suspended by a Party pursuant to paragraph 1 is
manifestly excessive.

4. The panel proceedings shall be conducted in accordance with the Model Rules of
Procedure. The panel shall present its determination within 60 days after the last
panelist is selected or such other period as the disputing Parties may agree.

Section C - Domestic Proceedings

and Private Commercial Dispute Settlement

Article 2020: Referrals of Matters from Judicial or Administrative Proceedings

1. If an issue of interpretation or application of this Agreement arises in any domestic
judicial or administrative proceeding of a Party that any Party considers would
merit its intervention, or if a court or administrative body solicits the views of a
Party, that Party shall notify the other Parties and its Section of the Secretariat.
The Commission shall endeavor to agree on an appropriate response as
expeditiously as possible.

2. The Party in whose territory the court or administrative body is located shall
submit any agreed interpretation of the Commission to the court or administrative
body in accordance with the rules of that forum.

3. If the Commission is unable to agree, any Party may submit its own views to the
court or administrative body in accordance with the rules of that forum.

Article 2021: Private Rights

No Party may provide for a right of action under its domestic law against any other

Party on the ground that a measure of another Party is inconsistent with this

Agreement.

Article 2022: Alternative Dispute Resolution

1. Each Party shall, to the maximum extent possible, encourage and facilitate the use
of arbitration and other means of alternative dispute resolution for the settlement
of international commercial disputes between private parties in the free trade area.

2. To this end, each Party shall provide appropriate procedures to ensure observance
of agreements to arbitrate and for the recognition and enforcement of arbitral
awards in such disputes.

3. A Party shall be deemed to be in compliance with paragraph 2 if it is a party to and
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is in compliance with the 1958 United Nations Convention on the Recognition and
Enforcement of Foreign Arbitral Awards or the 1975 InterAmerican Convention
on International Commercial Arbitration .

4. The Commission shall establish an Advisory Committee on Private Commercial
Disputes comprising persons with expertise or experience in the resolution of
private international commercial disputes. The Committee shall report and provide
recommendations to the Commission on general issues referred to it by the
Commission respecting the availability, use and effectiveness of arbitration and

other procedures for the resolution of such disputes in the free trade area.
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