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> the lawful arrest or detention of a person efected for the purpose of bringing him before the

competent legal audlority of reasonable suspicion of having committed an offence or when it is
reasonably considered necessary to prevent his committing an offence or fleeing after having done so °
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Everyone arrested or etamed in accordance with the provisions of paragraph I(c) of this article shall
be brougt promptly before a judge or other officer authorized by law to exercise judicial power and
shall be entitled to trial within a reasonable time or to release pending trial. Release may be conditioned
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2 “On the question whether detention is “lawful” , including whether it complies with “a

proccdure” prescribed by law” , the Convention refers back essentially to national law and lays down
to substantive and procedural rules thereof However, it requires in addition that any deprivation of
liberty should be consistent with the purpose of Article 5 (art.5) ,namely to protect individuals from
arbitrainess...” El%ﬁ@f—’ [ﬁJ—E—E 10> 57 =v== A I ; ECHR, Wassink v. the Netherlands,
Judgment of 27 September, Appl.no. 12535/86,§24,Series A no. 158-A; ECHR, Benham v. the
United Kingdom, Judgment of 10 June1996, Report 1996-11,§§40-41.

23 % K, -F.v.Germany — i)—’ﬁ‘ﬁ-}ﬂy I AR f EEH[ N fﬁtl[g)‘«li[f;{gj [EE [E’H}” "@fiﬁgg{vﬂ@m
S M ST BEY P (o) B T RS RS B BT T L
[ﬁjﬁz—f 10> 57= 4 === A I ; Gilles Dutertre, Key case-law extracts, European Court of Human
Rights,2003,p.94.
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Fe[irﬁLE'UJﬁ'il ’E'jf:ﬁ S { |7 10> 7= 4 *+ =2 o = }I; ECHR, Baranowski v. Poland, Judgment
of 28 March 2000, Appl.no. 2 358/95,RID2000-TI; C. Ovey and R White, Jacobs and White The
European Convention on Human Rights,2002,p108.

» %:ﬁ] fe [l 10> 57= 4 PYE! s Donna Gomien (ed. ), Short guide to the European Convention on
Human Rights,2005,p35.
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ZEET oY e F A A 23721 (deprogramming )
%%Fﬁ%’”ﬁ“ﬁ'&bad Wy F2EmMARSGE T EY - B
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De Wilde, Ooms and Versyp v.Belgium - % *® P d %57 » %4 F 4
P -SRI A Fﬁr‘é"wllﬁﬂkﬁfﬁw’éwﬂﬁ&a
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Frines 2 fEflo R B AR 33 M2 2% 7T E%- 58 (a)(c)
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I

%6 T:FT o [f 710> 572 4 === 7 FI ; ECHR, Kawka v.Poland, Judgment of January 2001,
Appl.no. 25874/94,§§48-49.

7 %:ﬁ] o [l 10 57~ 4 7 F1 ; ECHR, De Wilde, Ooms and Versyp v.Belgium, Judgment of 28
May1970, Appl.no. 2832/66;2835/66; 2899/66,Series A no.12 ; Gilles Dutertre, Key case-law
extracts,European Court of Human Rights,2003,pp.92 ~ 124.

13



)
|
puS
N
i
)
12X}
sj.r“
|
>
VN
QO
N\
SN
1

B % f247

M RS PR E R TR A S 82 Pk B n
RO BmAAEYT EY - ()T P o A THE 1S

[ R B 2k A B2
2]

A sm ok g A B
(RS R B

QHTES- (D)~ (C) = B P §

)

~=\
ai
¢4
ETTRS
i

‘f?

# Guzzardi - %7 2% » Guzzardi @ 244 A H N e

e 18
1%&%%1%#@&%»% g R T AL b

Nhud

SRR IE-RERAE ok N z@ffﬁiﬁ#@’,—%?’\f’i CREIRE S i

TEEAM WA REARABEY TRAEFYRALY AP GG

1%&rﬁi%F%Jaﬁﬁfﬁ4&Bﬂ7$¢@§’Mé£%ﬁ
HAELNET B - F(OF2FAFH > QA FH LN %
LreXglomgd BAA2 82 AL Ad ol T a RLE
01 30

1=

=

£ *”Ff » ® A 8% P B Van Droogenbroeck v. Belgium - % ¢ 3%
BB REAE R RN H A B d A5 2 gl i LR R
FRh L E AL A MR LA LA d kT E R
BHAESNET EE - H(ORLFEFR

BRI 20 ST DU B R 100 5T Jf) s B P
’V’FJI‘J“f[ }[Eﬂﬁ” M R n|'§“§‘f§ﬁ§yliiﬁr” VSRR o 5T SR SRR @g\u}%ﬂ}'fj
Ediﬁ —JfE‘E“fHﬁ‘U VP Y= A AR

R f ey PUED AET O [fIRE 100 5 A JeE = A BIVEETL
0 H [i?fﬂ [l 2 > BT PYEL F:ﬁ]ﬁf—’ [F[J: 10 > 37= - F! ; C. Ovey and R White, Jacobs and
White The European Convention on Human Righps,2002,p1 18.
o F? e {fl |7 10 > 57= - FI ; ECHR, Van Droogenbroeck v.Belgium, Judgment of June 6 1982,
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Appl.no. 7906/77;2835/66; 2899/66,Series A n0.50 ; Donna Gomien ( ed. ), Short guide to the European
Convention on Human Rights,2005,p36; Mark Janis,Richard Kay and Anthony Bradley,European
Human Rights Law Text and Materials,2000,pp.323-325.

32 [i??ﬂ’ i ﬁ't2 > FT A PUE] ,F:ﬁ [fSE [ |75 10 > 87= - — == - = [I ; Philip Leach,Taking a
Case to the European Court of Human Rights, 2085p 225; C. Ovey and R White, Jacobs and White The
European Convention on Human Rights,2002,p118.

» B £} “with the passage of time,the link between the initial conviction and a prolongation may
become less strong and may eventually be broken...”

15



(Il SE T ’Kﬁ% R L BT R PR S IO I e k- s ) P S R
FlEM k@R mEmREG TR F iR
(competent court) : % % f8:2 2t De wilde, Ooms and Versyp
v.Belgium - % ¥ 325 »d %7 % -3 (a) A2 ER &

)]A*g/\f{i f‘&; I,ll:’,z_:{)ﬁ (f)’?IJLL‘_:IT /’;’}—:LL“IIE‘\,—;, f,;LL_IE‘ r}’

\_\,—)‘;\
3
!
oy
—~
o
N
2
4
N
|
Uy
5
F=1)
2
b}

NS
S
-
5
i
W
&5
—Eq*:
‘1;1,

GRIPES f’*’ﬁz« ?ﬁ/f

. Fiﬁs”?t 3 PR PR ERA IR~ e paE B T A Ef%“:saw Eriksen £ | fjie” #{)ii = o “f0
f[p%% > 1&[ Eriksen F SPRUT RERHIE b 5t = ?&/E'ﬂl I?”I/ ’ I'I < Bl JIEHE* D T HAg =
VT puZBINiASE Eriksen 2 S EpF ‘E" EURETIY SZ Eﬁiﬂ%ﬁ%l*ﬁfﬁ%ﬁﬂ FET= A JuEeT-
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A *?{I‘J LR IE%EH;EB?EIYJFAEIW* ’J TeOF 2 F| 4 Z FHER HJJ/@%P 3
Eriksen FTRIERENIRE N 12 190F = M- 1 211 ) WAGHS I iy ey prt
iic1is Errlksen o YN M AT F éﬂ i i BETREDD R [ e I RV e Erlksen ?%,HEWEELFJV
AV - (R L IO PR R e 2 TSGR 7S e
¢4w&¢y*“ﬁ' ] FM&#’#%iﬁ? Wﬂwﬁ@,ﬁﬂ%ﬁV%#%ﬁﬁﬁ
o PR ;t[;;.ag” U 1{:;4( giﬁﬁ@mr SOEPLL S TSR D 2 BRI
; o~ ‘J/EIEII gL EUE/‘¢;§1’;[§] | _Jgg;j (5 F PR B ﬁﬁ%[i S EPFIE I
Eﬁ%%ﬂVﬂi [ /f@ﬁﬁwr“*w e p%‘# RESLE 90 [l 100 5
= 4 = = 4 Z FI ; Gilles Dutertre, Key case-law extracts European Court of Human
Rights, 2003,pp 99- 100 ECHR, Eriksen v. Norway,Judgment of 27 May 1997 ,Reports 1997-1I§§
68 ~ 78 ~ 79-85.
» r:ﬁ i [l 710> 3724 = == P4EI; “It is true that the Convention uses the word"court"
(French"tnbunal") in several of its Articles.” It does so to mark out one of the constitutiveelements of
the guarantee afforded to the individual by the provision in question ( see,in addition to Article 5(4 ) ,Article2
(1),5(1)(a)and(b),and6 (1 )(tribunal ) Cart.5-4,art.2-1,art.5-1-a,art.5-1-b,art.6-1 ) .In all these different
cases it denotes bodies which exhibit not only common fundamental features,of which the most important is
independence of the executive and of the parties to the case,but also the guarantees of judicial procedure.The
forms of the procedure required by the Convention need not,however,necessarily be indentical in each of the
cases where the intervention of a court is required.In order to determine whether a proceeding provides
adequate quarantees,regard must be had to the particular nature of the circumstances in which such
proceeding takes place.Thus,in the Neumeister case,the Court considered that the competent courts
remained"court"in spite of the lack of"equality of arms"between the prosecution and an individual who
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e

requested provisional release (ibidem (3= » ?'G“F' r[ﬂJ 1)) ;nevertheless,the same might not be true in
a different context and,for example,in another situation which is also governed by Article5 (4) (art.5-4) .
" see ECHR, De wilde,Ooms and Versyp v. Belgium, Judgment of 28 May 1970, Appl.no. 2832/66;2835/66;
2899/66,Series A no.12,878; ECHR, Eagle and others v. Netherlands, Judgment of 8 June 1976, Appl.no.
5100/71;5101/71;5102/71; 5354/72; 5370/72,Series A no.22, §68; C. Ovey and R White, Jacobs and
White The European Convention on Human Rights,2002,p118.

0 [i??ﬂ ) [ﬁjgf 2> 377 *F1 5 reasonable suspicion of having committed an offence or when it is
reasonably considered necessary to prevent his committing an offence or fleeing after having done so.
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FPGRA 0 ERE TS 7L AR B 2 EF A

bk (preventive detention) 2 M % 6P % L £ &
g B A B2 o W) B Brogan -~ Lawless ~ Greek % Guzzardi
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7 B IR 20 5V =% 0 PRS0 [ilFE 100 5= 4 7 ECHR, Benham v. the
United Kingdom,Judgment of 10 June 1996 ,Report 1996- E]

*ﬁ:ﬁ] M {ﬁ]—zf 10> 87= 4 7 I ; ECHR, Hood v.the United Kingdom,Judgment of February 1999 ,
Appl.n0.27267/95,RID1999-1.
* g [l 100 23= 4 7" Fr - ECHR,Steel and others v. the United Kingdom,Judgment of 23

September 199 , Appl.no. 24838/94, Report 1998-VI.

40 s ﬁ?@ {r i 28774 = Fs ij“? [f [ F 10> 87= - J«FI: ECHR, Lawless v. Ireland,Judgment
of 7 January 1961 , Appl.no. 332/57,Series A no.3;C. Ovey and R White, Jacobs and White The
European Convention on Human Rights,2002,p109-110;Karen Reid,a Practitioner's Guide to the
European Convention on Human Rights,2008,p.233, I B-030.
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IS Fox 2 0 RS LD (IR )V SRS T (-
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f‘ [fJ:E 2> 57" 4 = Z A 7 Fl; Mark Janis,Richard Kay and Anthony Bradley,European Human
ights Law Text and Materials,2000,pp.356-358;ECHR, Fox,Campbell and Hartley v.United
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44 RN [ﬂ JZ5 10 » 3744 I ; ECHR, Labita v. ItalyJudgment of 6April 2000 ,

19



Ao Mz ey f b Brokde kL g F R
FEERSP R RO REST EE BRI - LRE N

Bk A RPp AL R T B SR R EE T R4 R
%ﬂiW%iéﬁﬁﬂﬁi REREER SRR R B e R
AR R £ S LA R B EE T B,
FAE A Lnkag T h %ifi&%&éﬁ B

ZHRICFFI ORI FEARBRDZF A2 TFEZE L X
AECEE A B PR i&ﬁﬁpgg i%gﬂﬁﬁiﬁqa%%a

FPERRRE R ER
PR EHESPLDE ]{tf’fﬂi;‘i‘—«r\»:}éﬂg’arébg;‘; B & 2
%—ﬂﬁ”&o JZRT P - TARRGT oo R B R TS R
"pd e LIk MEFP 2 PREZ  EART FEALTRER
i F;t»%;ﬁ#j CRER ek S 1

IMFHAREZREN AT EREY 2% 02 BEERZF S
I Flpt s A BRI G > RARARP R TIFEGF R
2.2 20K > P2 2@)‘1”’%§7 > N g 2 4ull#”/f v e

Lawless v. Ireland — %7 » gtH A B2 M3 A% R0 s M=%
WA FTAHAUVERERBAROZEDOTR M- B2 BY
FIEY-FOFKZBETFLAd T2 E2AH SRR
&F*#FE%F%’%4J’ms?é%*4ﬂ#mf@Aﬁét

Appl.n0.26772/95,RID2000-1V.
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%% The Court has stressed the vital role of the international jurisdiction and the necessity of interpreting
restrictions on personal freedom strictly having regard to the exceptional importance of the right
guaranteed,which is crucial for the freedom and dignity of the human being » %% :F'I &' [ﬂ 1= 10 0 570
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0 A “person whom it is reasonably considered necessary to prevent...committing an offence” may be
arrested or detained only “for the purpose of bringing him before the competent legal authority” The
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:F'IJ B [F[J% 10> 53714 — FI V7 170 ; Karen Reid,a Practitioner's Guide to the European Convention
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%'In our view the arrests in the present cases were for the purpose of interrogation at a time when there
was no evidential basis for the bringing of any charge against them.No such evidence ever emerged and
eventually they had to be released. ° E'f:ﬁ B> [ 1310 0 570 o — I 2 171,

* the legislation in question is used for such a purpose is amply borne out by the fact that since 1974
15,173 persons have been arrested and detained in the United Kingdom pursuant to the legislation yet
less than 25% of those persons,namely 3,342 have been charged with any criminal offence arising out
of the interrogation including offences totally unconnected with the original arrest and detention.Still
fewer of them have been convicted of any offence of a terrorist type ° EUJ@:F’JJ\ B [ﬁjﬁ% 10> 575 —
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% 1.In the determination of his civil rights and obligations or of any criminal charge against him,
everyone is entitled to a fair and public hearing within a reasonable time by an independent and
impartial tribunal established by law. Judgment shall be pronounced publicly but the press and public
may be excluded from all or part of the trial in the interests of morals, public order or national security
in a democratic society, where the interests of juveniles or the protection of the private life of the
parties so require, or to the extent strictly necessary in the opinion of the court in special circumstances
where publicity would prejudice the interests of justice.

100 2.Everyone charged with a criminal offence shall be presumed innocent until proved guilty
according to law ; PfE57%E ?5%%@%?&%?‘1 Er @f%}t@guj_mw ~ Rl g;gﬁlﬁ}ég%;gbuwrléj
Ao SIS AT A N R B I R IR AP (Z) > B
e

101 3.Everyone charged with a criminal offence has the following minimum rights:

192 o be informed promptly, in a language which he understands and in detail, of the nature and cause
of the accusation against him;

193 0 have adequate time and facilities for the preparation of his defence;
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194 to defend himself in person or through legal assistance of his own choosing or, if he has not
sufficient means to pay for legal assistance, to be given it free when the interests of justice so require;
195 {0 examine or have examined witnesses against him and to obtain the attendance and examination
of wit-nesses on his behalf under the same conditions as witnesses against him;
1% o have the free assistance of an interpreter if he cannot understand or speak the language used in
court. @Wﬁ’ﬁ%‘Vﬁ%Eﬁﬁmﬁﬁﬁ@wﬁﬁﬁ “Fd o e = PR
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(=) #i@2%%% : (The person to whom the communication

was made : )

I~ p fF ¢ 2 B 2 Hqg/fh o (is a member ofthe bar

ofa court, or his subordinate, and)

2 v EEF YL i 7 A& o (in connection with this

communication, is acting as an attorney: and)

I wiEpFz 22 EF N % 5 (The communication relates to a

fact of which the anomey was informed: )
(1) d #%F A4 2 o (by his client, )
(2)i fwpFm % = £ 3 (without the preseoce of strangers, )

(3) A ep a2 mE®E © (for the purpose of secunng

pnmazzly eitber: )
a~Z %> % % % - (and opinion on law, or)
b~z &2} IR+ (legal services,or)

C~ R jEEMAE L e o (assistance in some legal

proceeding, )

4~ 2R % &P o (and not for the purpose of

committing a crime or tort : and)

(e ) Z¥fEe 2% F 23 % o (The privilege has been

claimed, and )
(3 ) #ZFH#Y A4 2x® o (The privilege has not been waived. )
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