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The Study on the Demarcation of
Substance-Over-Form Principle-The Case of

Dispute in Land Capital Gain
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Abstract

Article 19 of the Constitution provides that the people shall have the duty
of paying taxes in accordance with law. This means that when the State
Imposes a tax or provides a preferential tax deduction or exemption treatment
for its people, this must be based on laws or regulations clearly authorized by
law, prescribing the constituent conditions of the tax such as the subject,
subject matter, tax base, tax rates, methods of payment and period of payment.
The interpretation of relevant laws by the competent authority within its
competence shall abide by the principles of the Constitution and the meaning
and purpose of the relevant laws, and comply with the general rules of legal
interpretation. Any interpretation that exceeds the bounds of legal interpretation
of law and that creates tax duties not provided for under the law is not
permitted by the Principle of Statutory Taxpaying under Article 19 of the
Constitution. With the rapid economy, the taxpayers pursue the profit
maximization by means of tax avoidance. To maintain the tax equity, the
officials decided to amend the “Tax Levy Act” to provide clear definition for
“Substance-Over-Form Principle ”, and then the newly-added Article 12-1 of
Tax Levy Act was published on 13th May 2009.However, it has not embodied
in “Substance-Over-Form Principle ,so that the conflicts are still obvious in
tax system ,especially in Land Capital Gain.

The study focuses on conflict between the Principle of Statutory
Taxpaying and Substance-Over-Form Principle, with the investigation of
historical development and nature of taxation in Land Capital Gain. Besides,
the administrative remedy should take into consideration in practice under the
study. The regulation in Land Value Increment Tax currently is not put in range
with land appreciation belong to the public, especially in Current Land Value.
To understand the legislative purposes, we can find the “tax equality ” is the
top priority between constitution and regulation. The following are suggestions
we provide:

1. Constitution:

Abolish the Land Value Increment Tax and promulgate Land
Capital Gain Tax.
2. Regulation:

VI



(1) The Alternative Minimum Tax (AMT) includes the land capital
gain, with amendment article 12 in AMT.

(2) Additional Paid-In Capital contains the land capital gain and
amend the article 42-1 of commercial account law ,with
real-estate tax policy based on actual market price.Simuntanously,
capital increase and decrease out of capital reverse exempted

from income tax.
Keywords : Principle of Statutory Taxpaying ~ Substance-Over-Form Principle ~
Land Capital Gain ~ Land Value Increment Tax.
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