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ABSTRACT

If what is protected by environmental criminal law is the environment itself, then any
act that harms the environment may be deemed to be the subject of environmental
criminal law. However, if what is protected is the life and health of unspecified
persons, the question of whether an act that harms the environment or degrades
environmental indicators may then also be deemed to fall within the scope of
environmental criminal law, will be open to dispute in terms of the logical structure of
jurisprudence. Examining the issues from the perspective of the risk society, this
paper will delineate the adjudicative boundaries between administrative penalties and
criminal penalties, and will attempt to elucidate reasonable grounds for those
boundaries, in order to make a logically coherent argument as to what value derives
from the existence of Taiwan’s environmental criminal law. In terms of the theoretical
connotations of humankind’s peaceful coexistence with the environment, this
approach embodies a selective distinction between anthropocentric and
non-anthropocentric standpoints. Such a distinction is consistent with the objective
principle in ecological science of human dependence on the environment, and with
the internally coherent basic foundation of harmony between humankind and the
natural environment that is a prerequisite to human survival. It should also be
practically feasible, due to a proper alignment with and appropriate further
development of ethics, which is traditionally part of the human domain, and because it
is underpinned by the policy aim of sustainable development of criminal justice.

Danger and risk are different concepts. When confronted with danger, we can
accurately recognize its potential harmful consequences, and, based on the foreseen
outcomes, can identify mitigating actions to minimize harm, prior to the adverse event
occurring. However, in the case of risk, because of our limited existing knowledge of
the causes of risk and our limited level of science and technology, we cannot
accurately perceive what consequences must inevitably arise from such causes.
Therefore, in accordance with our existing level of science and technology, we can
only identify likely outcomes. With the passage of time, and with changes in
environment, background, and location, those outcomes will give rise to other
uncertain and variable outcomes; and because of the interactions between different
causal factors, typically involving complex and uncertain biological, chemical, and
physical causal mechanisms, still further uncertain and variable outcomes may ensue.

In environmental law, controls relating to environmental risk represent a legislative
approach that can resolve environmental issues without the need to directly invoke the
1]



ultimate sanction of criminal penalties. Taiwan'’s existing environmental law provides
for criminal sanctions even in situations where no legal interest has been encroached
upon. This is inappropriate, as it has no basis in the jurisprudential theory of criminal
law. If the scope of criminal sanctions should properly be restricted to violations of
legal interests, then the criminal sanctions currently contained in our environmental
legislation ought to be repealed in their entirety. If, on the other hand, systems such as
environmental protection agreements could be promoted as part of the regulatory
mechanisms under our environmental law, they could provide a new model for
resolving future environmental issues and disputes. That is to say, in a time when
members of the public can accept subsidies in respect of health-related risks,
legislative policy on environmental risk should consider removing criminal sanctions
from environmental law, and use the legislative structures of administrative law to
strengthen environmental management. This would be a more appropriate legislative

policy.
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PR HI TR A L i L a4 LR

B 7 B 69 AL G AR R ARBR S AT R 69 R A M 0 S BUR A - JEBUR A8 -
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% David Denney ( @ # B4 €) > B 2k ~ SAKE > M ULER SR B 9 20094 )% -

3 East India Company, The Register of Letters, &c: Of the Governour and Company of Merchants of
London Trading Into the East Indies, 1600-1619, B. Quaritch, 1893.

“© g2z : David Denney ( @ ¥R &) > B E ik  SRRE > £ LE K 8RB 10> 2009
#p& - (MCQuaid, 1998; Beck, in Adam et al., 2000b
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http://tw.news.yahoo.com/%E6%AF%92%E6%BEY%B 1%E 7%B 29%B9%99%BC%E 6%98%8
E%E4%BA%BA-%E 7%8E%8B%E8%80%81%E5%B8%AB-%E6%87%89%E8%A9%B2%E6%
98%AF%E6%B2%92%E6%9C%89%E6%AF%92%E5%95%A6-060627569 hiflks # ¥ B
20144054 02 8 -

“omadm o AR EHRE  hitp://udn.com/NEWS/NATIONAL/NATS2/7923739.shtmigk 44 2 & B
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B A &k % B 4 (Codex Alimentarius Commission, CAC)E & & ik % B € (CAC)Z &
A B R A (FAO) fott RifrA taek (WHO) HRIZ L - SAfRIEH &4 a9 R Ao s 7R
HE A PFAFTEN—BAHNTEARRLRES AR AL - CAC B h@s !
http://www.codexalimentarius.orgf 4% it &9 #& 7 R ¥& & VE 4 > 124847 47 & FAO Ff3R =T 2 & A
s » http://lwww.codexalimentarius.net/pestres/data/conitiesddetails.html?id=225> 14 %% 8
20145054 028 -

2 Boatner, C.H. In Cottonseed and Cottonseed Products., edited by A. E. Bailey, Chap.6.Interscience
Publishers, New York (1948); R. J. Hron Sr., S. P. Koltun, J. Pominski, G. Abraham., The Potential
Commercial Aspects of Gossypol. Journal of the American Oil Chemists' Society September 1987,
Volume 64, Issue 9, pp 1315-1319.
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