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BHETIRENLERTIRTRFE  THRIMEH 2 X HEBET
JERME AR EE - FIDICHBTRELEA (#AXS &
ZHH) LLOTR TEARZ &S T HAT K AL TR & #EM
Ptk AHETRERTHEZES  URAH TRt 2
Mo | HEGTHE

AEME  EEANTRENHEMEHZEBIT  BHRAEMAEA
BURTEANE  FAEABENRRETE A% - 2 AR
AABAZTF  BEAFAGURELEFRENTRAR - 1
JE % T A2 F # 2& f5 Z % (to prepare the work site properly ) 8, Bt 38

TR T FEER S EUEOE > F147-48 > 20085 107245 -

FIDIC 1.1.6.7: “Site” means the places where the Permanent Works are to
be executed, including storage and working areas, and to which Plant and
Materials are to be delivered, and any other places as may be specified in
the Contract as forming part of the Site.

Ty RO AR T T S %ﬁf?htlff?ﬁ? s L EC S NIRRT Y
89 M v - 83 1B AT ¢ r IA'}’;E]% N TN Y e I TN A N (=R Eﬁ(ﬂﬁ?:’i ]‘E;,'IJ‘;
FUEUERR B (P 50 P 0 A B P A T (e A
EER s R SR AT SRS LY C i ’JT%#TJ*?'}’QE MV EE ilﬂﬁ'}?]* PV ERE
X e R lIBT R 3 NS S “ﬁ'}’g* YRR D (B R [
ALY A o) W IR 945 R B B BTI348BE I 0 T PR R
Eu?ﬁﬁﬁﬂ?ﬁ IR PR R T ﬂ%lllﬁ L ERMECHES A o
R e L N B LIy R TR e e
pigy o RGO RS FIJ%T}’FFJ?@?%E‘TJ@PﬁE’i%‘# ° El‘%f,j A
et [‘J7‘[’ﬁfifj:fx§'§h’iﬁl SO ENE S (& G T 0 2 T R R
R R 2 R T [ 2 R P RR -
T (el Ry s SR EET FT'S‘?% FYpF S T REZDY }W’Qi * ?TJW?EI"E
ko R .

SMITH, CURRIE & HANCOCK’S COMMON SENSE CONSTRUCTION LAW 242 (Thomas J.
Kelleher, Jr. ed., 2005); %L%Blinderman Constr. Co. v. United States, 695 F.2d
552 (Fed. Cir.1983) »

Jennings v. Reale Constr. Co., 392 A.2d 962 (Conn.1978); E.C. Nolan Co. v. State,

-
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"N, (access) - fEHEAE AGIERER XM  HE &
WETHFRRA TN SESHRAADNEA TR Ak
BOENT RN - REAEABUEEEH X RHABALE
bz uEBT o ETERYE LWEN - FEEENTEE AL
B BEMBEERWET BB OEMSE B HREN LK
&%

"E4% , (possession) HIE M £8 " 5H , (occupation)
BUEA, (use) TRABUBAENTHE . TREHLEE
AEABOGEN  BE BHRMEA TR DUEAEASZLLE
TR EBH

KETRELEEARRE  EIRLGENE  ZEANE
RRATRARTERELE T ABAERNSSEHE TR -
WM AR 5 A AE BB B T - AT T ALk R (T
B T A o Wb ABAZAANBARATEZWEE
okt SHIBRAEZRAHEER REBALEZHLRTE
BR ALHMUHERBERMTE  ABALECLERZHT
OB TR EHE AN YT HR A AW EZ H %R
fg °

DTRZHP R AN L EZHAI  ERATIEEREZ

227 N.W.2d 323 (Mich. Ct. App.1975); Columbia Asphalt Corp. v. State, 420 N.
Y.S.2d 36 (N.Y. App. Div.1979); Fehlhaber Corp. v. State, 419 N.Y.S.2d 773
(N.Y. App. Div. 1979); Commonwealth State Highway & Bridge Auth v. General
Asphalt Paving Co., 405 A.2d 1138 (Pa. Commw. Ct. 1979).
V. RAMSEY ET AL., CONSTRUCTION LAW HANDBOOK 793(2009).

10 AXEL-VOLKMNR JAEGER, GOTZ-EBASTIAN HOK, FIDIC—A GUIDE FOR PRACTITIO-
NERS 181(2010).
The London Borough of Hounslow v. Twickenham Gardens Development (1970)

78 BLR 89.

11
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FHBPEEESERATEEE R LT EWBA R (RS
HRERFERTEGAGZHAES XEETREZHE A H
ZHAG AR HMG AR W E R TREN RS TR
WMlELTHE  HARZRBETAREAN A ZGL—  ERAGE
BRETIRGEHRIERLYE R ERT RS TS EAR
5o WD R R4 4 e T B E (RN B J8 %R 4 B e T 5 R T
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RUBAEANES TANES BT ZHMEE T2 HH MY g
Bl EEAFZHEP T EZHEE SREABAT 2R
B OEEASREBEAEFRBYE  REAE - BENE SRS
RAREAMHEGHCEGRTEESES S TEHAREGY
B EATAMAEETEEL SR EEATE X AL
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SH Gk T ERARLREBTETLRAL  FRELEHARM
HHE  REIEFELEAMATABEERE  ZFEAZBAT
BIEREY  MTAEMA  FTHREBTRT - HEHFALF
FIBRZREMEA  EATHTHELFAMME  EBT AWM AT
B MBERLERARAEETRBITZHERBEEE, %o

BERENTN\EEEBENAREBEZE 2 o3k
HHREFOLHIHABERBEREAZEL " NARIER
WHSHERMAM  LLEEAZH A (Mitwirkung des
Bestellers ) % 1~ & IF % #% ( Obliegenheit ) - & {FE At L E Z W /1
Z T e B3 T He AR T BAT 2 38 E B (8 % 7 o 5 15 B Larenz 4 4%
R HEABE T2 MR EAZG AN TRER - flinid
WA RFRE  BRTESFAIBHEEEY . RETEEY
EHAE L BEREA LRGN BEATLRERYEYZTH
RAEMAMEE  LTUUAR AR TGS Z AN A
MEZRE - A E - BARSHR—F ek BBYE HED
Z o METFREEY TEREE  THE—MEEAERAZE
Bz ad® R mARBENERERANTR R HEE
3t o

MR E B LR HA TR BB AR - EA T A
#¥ . (duty to co-operate) Z & MAMARAEERGF R T

fifi (1) > 1646 > 2004 107 -
4 AT - N ST R T84T R - R A STASL Y AR T
FYOE Fy et she B0 0 MEPOAR ST AR @ > Fr131 > 2000 1F] -

15 Larenz, Lehrbuch des Schuldrechts, Bd. II, Halbband 1, Besonderer Teil, 13.
Aufl., 1986, S. 370. #HH| [ IHEP] > FrE T %,@3’:;31@5*)@;5‘;7;!/?% , ﬁJEH?;???'
EI="1 2 H > F ’ EF El o

1 F 15 18] > 161 > 20105 3 %]

U [ Fr332 -
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AEHEHZF% AXHUTRZAZFARABRETHLF O
HHBABEH "o Fat ) Hwll T EEBEZENER
ARERRZGER  RIE % %2 HERBEZBRIAM  HeHE
WLBEZ B EREES  RREREFTERAE R I REZLAER
RATEMZIRT - FTHIRZMRIT % -

8l GFEBRR - HERR

BEMARRBATRAEEEFZ R OEES "G KA
(Principle of Good Faith) o #FEI£# F 38 : o (5 L A B By &
HEHZRARY BEZFEEAZELANG  BEEXZ LA
FrEa' o THRERANHBMEGZEANEY  BEEIYE
AZ R % FEBENGEANTZ Y2 —BrgRA"®. , TH
ARz BGzHGET KRATFEREL  REEAREHAET A%
AAEHE BERAZE FHHEEARCAEEAMNZZATHEHE
BB LBz TRt &y - B RA - LIFEMZ R H
WE MEANMTES  EHEHNIELEEAMZ LER SR LG
B TUEBEBE THENZEBEAZHZRELREERE &
WAL E TABERZFGEE, P

B P Y 22 4 vk R A - B LB 32 49 7% & 8 & ( The Commission
on European Contract Law ) —OO =4 k= " BUM Z 47 % R A |
( The Principles of European Contract Law » #f#4PECL) 2% # : B

17

Y S N 'ﬁ?ﬁmﬁﬁ (M) o FrLLL > 19785 115345 o
18

B PST R RS —— A ﬁ’pmg? SIS = R AR
FEET] 4635 41 > F1136 0 2001 F 107] -

S o N AR o F1241 0 19874 65 «

Y SR LRI B plrOle: Landoy s = £ [ B P 509 1R 2 %7 AR

19
20
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RRUEGRTZ— MR EASHAES  FEL201HE: T —
EAEEAZT AL AREREENATEZFRAN o = FEATE
HARREHLAES - REL202M  EEARBARL - AF
SEEBZRE D T —HEEARRMTEEALTLEES L)
FRYE2EH 2, F1201E 2T BARE  KMEAE FEPE
WRME R 2 £ FEBESL : T ARZENERTREESR
G e EWEY ATRAOEWAEE . | FEDABAME
# 57 & Al (mutual consideration) - ERAH A EEZART —H
5% HEEALEEFATRGMABEE  PHEMTEEA
ZHBP P BERR LRSS T E A R R
BEROHRERAT  BREIBEMNEA  ATRHRABETET L
MAT - BREBREMAS o

Féf' » PRINCIPLES OF EUROPEAN CONTRACT LAW, PARTS 1 AND II 107 (Ole Lando
& Hugh Beale eds., 2000).
Article 1:201 Good Faith and Fair Dealing:

(1)Each party must act in accordance with good faith and fair dealing.

21

(2)The parties may not exclude or limit this duty.

22 Article 1:202 Duty to Co-operate:
Each party owes to the other a duty to co-operate in order to give full effect to the
contract.

2 D. Mutual consideration:
Article 1:201 imposes upon each party a duty to observe reasonable standards of
fair dealing and to show due regard for the interests of the other party.

24 E. Good faith and fair dealing distinguished:
“Good faith” means honesty and fairness in mind, which are subjective concepts. A
person should, for instance, not be entitled to exercise a remedy if doing so is of no
benefit to him and his only purpose is to harm the other party. “Fair dealing” means
observance of fairness in fact which is an objective test. In the French language
both these concepts are covered by the expression “bonne foi” and in German by

“Treu und Glauben”.
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R ERNRER N EAEA  RE R UEY
%EAMZ T & 1E&% (Duty to Co-operate) | %%H + [ &1F#&
B FHEALEBY 5 EEE  (lex mercatoria) *° 2 —f st
JFRI? - 3B B B4 P BB AR B 2 o DU Y DB [ B 2
MERE AWEEREBTEZHERTEL TARES, 28
B RMEARIRENFABERTX  IRNEHAR ToFE
B RATRENZ TRABREHBELZE N’

2 'EFEF ) REEFEBZNERREBEFRTER
RIEEA R IR

WHER - BEMERANRGERR  AFEBRA AL EHe
( The International Institute for the Unification of Private Law - £ f%
UNIDROIT ) —O—OF Bz "EE#HEZL:#EE , (UNIDROIT
The Principles of International Commercial Contracts 2010 - f f%
PICC) s BRI #EXNEZEe _OO=F hm=z "BNEZLER
Al (FMBPECL) » REKE . Z & " BN R Z 20T % B8
( Study Group on a European Civil Code » :# f8SGECC ) & " HA4TEX
HAEH R EHE ; (European Research Group on Existing EC Private
Law - & f§Acquis Group ) 3t F R E# T#E 2% B E LY

%lmmwmmmﬁﬂW%ﬁ%ﬂé?ﬁWﬂﬁ%ﬁkﬁﬁm%ﬁﬁﬁﬁ°¢¢%

PAT S N > BT bh TR TR E - FI 1> 20085 45] » BRI B [E
Lo TR
STEFAN VOGENAUER & JAN KLEINHEISTERKAMP, COMMENTARY ON THE UNIDROIT
PRINCIPLES OF INTERNATIONAL COMMERCIAL CONTRACTS (PICC) 543 (2009).

27 NN Sleo¢ Lt -
EEEL TROPVESE VRN s EEERE] F%FPRINCIPLES, DEFINITIONS AND

gL

MODEL RULES OF EUROPEAN PRIVATE LAW: DRAFT COMMON FRAME OF REFERENCE
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( the Draft Common Frame of Reference @ f #8DCFR ) % o A E
MIARRY  AFHABEBERYE %%% 8¢ (The United Nations
Commission on International Trade Law ) — L\ t& H K=z 37
B ITRAN 2 E#45E , ( The UNCITRAL Legal Guide on
Drawing Up International Contracts for the Construction of Industrial
Works ) > DL K B35 T2 & & (3 X &Féderation Interna-
tionale des Ingénieures-Conseils - f# fEFIDIC ) Azl € 2 B[ T2 &
KEARE - LT oM " & 1FRH , 7 L5 B 4% L A 5 %
TREHERZREE o

— ~ B @]

BB ELE—HeER— Al FEBEA=0O0NE R =0
—OFEHEMEABTERLAA (PICC) - RFEHEL AW :
TABAEBEE LY EI AR 2 PICCRIFREEE SN
Bt  BHYERFSERENE 2 ST HEEBEL K - £ H
BEENF MR L W ECRLCEEN A P

PICCE 1748 % : "HEBX Y  EH—FEEAZS
ARAFRECRAEANATR G ZHA - §EATABRIRH L E
Bo® BT - RPICCHSEEIG TRHANE , H4 - £51.14%

(DCFR) 3 (Christian von Bar et al. eds., 2008).

28 PREAMBLE (Purpose of the Principles)

These Principles set forth general rules for international commercial contracts.
R TIE R TR RS (GRS NIRRT TR A AoE T
%0 39% 41 > F1299-348 > 2010+ 12%] -

Article 1.7 Good faith and fair dealing:
(1)Each party must act in accordance with good faith and fair dealing in interna-
tional trade.

(2)The parties may not exclude or limit this duty.
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B TEEAMBEAEHEUATRBRT Rrz o P #5124
TBRREE, BT BTEBEAR  QEHZAREREM
DA EEABBER EAEI 2 OBBEATLX S 5 (Db
MY o BTAESIIME TEEABAERE  RH 0 T —TF
EEANBITEGH  TABMER T2 AEM—FEEASL
RPN (3

PICCH AMAEHHHEHARL AL TR LBEEF
"4 4%, (reasonable expectations) %R - TR Y F A LFEIE
TAEBBTARITOERLED - PICCRBET SO EEHBELN S
K

OE—¢EAAH—HBEE FTAERETANLDEM

31

TR A ,;Tf]?' » express termsJt I B2F97 ﬁ’rﬁﬁfit bimplied terms » FTJ
jg’ ifﬁﬁPAUL RICHARDS, LAW OF CONTRACT 105-134 (5th ed. 2001) - BH#" 559
F’»;/gsf fH o F’?F?Hterms/J s F‘» I/Eh h? TL_r *’Jw‘?;lﬂ VAIE o TE) o
implied terms [[1 ¥ # F £ P [ F’»[ phod| & FURE > S A9 %‘Zyﬁr/}
( Restatement of Contracts ) 5‘?2‘%’?204 f 217 £%a term which is reasonable in the
circumstance is supplied by the court o <[ FI[iF I§F¢ , f R INE- &t
2545 2011F 5F] -
32 Article 5.1.1 Express and implied obligations:
The contractual obligations of the parties may be express or implied.
3 Article 5.1.2 Implied obligations:
Implied obligations stem from
(a)the nature and purpose of the contract;
(b)practices established between the parties and usages;
(c)good faith and fair dealing;
(d)reasonableness.
34 Article 5.1.3 Co-operation between the parties:
Each party shall cooperate with the other party when such co-operation may rea-
35 sonably be expected for the performance of that party’s obligations.

VOGENAUER & KLEINHEISTERKAMP, supra note 26, at 543-44.
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FEEABALEL  §EAYTEEBM T EEALETHL A
BN -

M T EEABITES 2L RZH — T EEALEFITALE
BEYVY MEAEFROBTEELE AFTEEANEE "4
EHW  FRATEEARBERTLEYS  THE "AEESH, 2
BR ol BB HEATEALH R T ZEF 0B HE
180 X TREA 2 E M A ARG TR A A A - 3R 3
BEREATA  DABTARRAEABABTLENES -

OE—CEAMAT—HEEY  WRALE FTAUTEM
FEEARHBITRYD®

Frai g e EABTEBAERELTEEARBITLE
T ue AT AL R A 2 3B R SURAS Bt Bl 7 UG B B RO %
HEUTEF

L—FEEAZERFTATREMTEEARBTL AL
THRELEZBEREA  AMATHEENZETT AR ELY
EW (BREY AREBRBEET) 2HR o MEAw - Bz
BRI SHRATRERE RN ZES  HEH
o BEAREITEGR B ELAR LR G BEE T ABL
FIRRE DAL B %A TR A B A2 M AN O R A

36
37

Id.

Evaldas Klimas, 4 General Duty to Co-operate in Construction Contracts? An In-
ternational Review, 3(1) INTERNATIONAL JOURNAL OF LAW IN THE BUILT ENVIRON-
MENT 83, 85 (2011).

38 (i) each party is under a duty to remain passive if a particular action might hinder
the performance of the other party. Parties must refrain from obstructing the other
party’s efforts to perform; (ii) each party is under a duty to engage in actions if
such actions are required to enable or facilitate the other party’s performance. Vo-

GENAUER & KLEINHEISTERKAMP, supra note 26, at 524-26.
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ABEMBER RUNETRIMEEELAMG TS B ER H#
7l o

2. —F & EAZ IR AT B W) B 7 BUAT R A B 2 A
Blan B MBS REABEER  MEBEXZ—FTEEANA
MBMERRSHEEREX LT EEAERE AT EEANT
Weith T EEAMEERBRA LR -

R - T ARG, BFREREE RAEEAEETURAE
# 45 8F ( co-operation may reasonable be expected) + —F E E A AL
AR TAFET, - ERAHEERNTRT—FTEEALEFER
WG eI R BAT R 2 4B ) (whether the co-operation
would upset the allocation of duties in the performance of the
contract) fF %% BRI — 7 % FALT THAEHE2LIEES o 1L
AT B R A TR AP B B R A SR SR A B R EAT
BTz TR ZETERFALIEIMZET - M
BARTALREIME ZRARRBREARTE > FELEERM
HAE W EAAZZHBEAA LT HAEYNEFER "6 R
B ool METEEARKRI ZARTHA#MEETHLEL
Bz ER - AETNBEMEZFENAL "6F&H,  AWEH
BRU&HEAGEMBZENER—FTEEA0E MhrEE
ATETRAMBL—EAE > AATEFANBLEHAEALEA
REEGAL "o ERG, o

ERER TAFEH ) ZEERRAM P KEPICCE T 111
ME  —FHEBEARBBITERZYOFEMN—HEHE  BARHT
BAT Bk TEeFEERY LERTRERAHT BT EXHEF

39 VOGENAUER & KLEINHEISTERKAMP, supra note 26, at 546.

0
VOGENAUER & KLEINHEISTERKAMP, supra note 26, at 547.
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Z—HEEARNTEEEATE "2 F&RE ) 2T EEAFRES
B MARET TR &%, 2EEANAHEALLIFTHAE
BEERTAERB LAY

> BB RIE Y

BUM 4= R Bl (PECL) #l =2 H &y - /7 B B B W E
2K FEREBNZGEEYS AR REASEEARLE
FRAZET  BNEAERNY R AMT LR aaE A
EH” EhEERREE IR AR REHNRELL —
BONZAEBENE D T2 OREEERR B ITH— %
A2 B#E  HBHHTAELRE O —BEERE  BiT
BEUEFEZLLE OREEEARTRLY - BRpF2 M
OELEBEEZOYEEERRE @ETL M ERHT LNE
B NEAFERB 2N - FEH RS E TR e
B %S0 —JLILILE B 2 PECLE — 24 (B 4T~ TBAT B
) ERFAME: FoWa (BHZW - RE S BHZ RS
AR WAERME) £6+26: —OOZFHME 8o (28
BEA  EHEE  EHAE R IR R ) £

41
42

1d.

Ole Lando & Hugh Beale eds., supra note 20, at Introduction xxiii; PRINCIPLES OF
EUROPEAN CONTRACT LAw, PART II (O. Lando, E. Clive, A. Prim & R.
Zimmermann eds., 2003); HUGH BEALE, THE NATURE AND PURPOSES OF THE COM-
MON FRAME OF REFERENCE, JURIDICA INTERNATIONAL 10-17 (2008).

Arthur Hartkamp, Principles of Contract Law, in TOWARDS A EUROPEAN CIVIL
CODE 109-111(Arthur Hartkamp et al. eds., 1998). [ 1[I - FEm P Sa0k
PRI B 529 1 sy o R AP 3 S NSCO1-2414-
H-002-017 > F12 > 2003 10*] -

43
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A+ o #E4H - PECLE EPICC « — AL\ O B 4 B B 1%
Wi E F/N% (1980 UN Convention on Contracts for International
Sale of Goods - ffj f&CISG ) it 5 2 = K# F #Z 47 4% 4 A A1 ( Die
Troika internationaler Modellregelungen zum Vertragsrecht ) 5,
MERANFRFRA - BPECLZ M OMEA - EH LG F
BN A EURE RAFRZEA > FARELFE - H% B
HERE 2 BREER  RIERKEER BB A EE AR ERE
BATFZR 5 (F1:1061%) - HAVBHHZRTEEFHA
B BAL2014 TEGERATR AR Y RE120265 T A fF
#%, %0
REF12021% " B EET ) 28 "o FEH, ZWHE
=

CFFIEA

WEBHAEFH T EEARBTEEGLHLESBITREYZ
K% —FEEARE MM T EEATREABITEYFRA L K

44

198 [FIEE31 > F1191-192 -
45 B 1 9 [ﬂJﬁ F

Zimmermann, Die Principles of European Contract Law als Ausdruck und Gegen-
stand europdischer Rechtswissenschaft, JURA 291 (2005). {# 9| 1[H Elgfi , [F[J[%
31> F1192 -

46 Article 1:106 Interpretation and Supplementation:
(1)These Principles should be interpreted and developed in accordance with their
purposes. In particular, regard should be had to the need to promote good faith and

fair dealing, certainty in contractual relationships and uniformity of application.
47

48
49

Article 1:201, supra note 21.
Article 1:202, supra note 22.
Each party has a duty to co-operate with the other to secure full performance of the
contract. This includes a duty to allow the other party to perform its obligations and

thereby earn the fruits of performance stipulated in the contract.
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S0 A party has to inform the other party if the other party in performing the contract

may not know that there is a risk of harm to persons or property.

°1 Obstruction of performance may result either from non-performance of a correla-
tive obligation imposed on a party by the contract or from some other act which,
though not in itself constituting a failure to perform, has the effect of preventing or
inhibiting performance by the other party.

52 Under these Principles failure to co-operate is a breach of a contractual duty, see
Article 1:301(4), and attracts the various remedies prescribed for non-performance

of contract.
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%3 Article 1:301 Meaning of Terms:
(4) “non-performance” denotes any failure to perform an obligation under
the contract, whether or not excused, and includes delayed performance,
defective performance and failure to co-operate in order to give full effect

to the contract.
54

55
56

VOGENAUER & KLEINHEISTERKAMP, supra note 26, at 547.
Klimas, supra note 37, at 86.
The duty to co-operate is imposed only for the purpose of giving full effect to the
contract. Accordingly a party does not infringe the duty to co-operate by failing to
perform an act which it has not undertaken to perform and is of no interest to the
other party.

57 By Article 9:201 (1) a party may refuse to co-operate where its co-operation is de-

pendent on an unfulfilled obligation by the other party, or in cases within Article
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9:201(2) (anticipated non-performance by the other party)

% rwm, PUDCRRIAS A - E CHARHEL, SR CREL i 13
DB SRS i B Y TP B
W+ CBLERHIE  H T 103 cu?g VUAR DA > V2R TSR H P
T I T e 474 CHTRRE S A S
rﬁ\"\w:ﬁ‘fﬁj . 6’?} Yy erw,w;cgj NS %v“ﬁFij o 7;vﬁ‘j FT%{,‘,,@
AL ST P 5795 T . ST108 1 i

5 e FRETE [ﬂJﬁ:t3l » FI214-215 ¢

5 [@E@FJ ) f'ﬁ:Bl v FI213 -
“The four principles of freedom, security, justice, and efficiency underlie the whole

o of the DCFR.” DCFR at 60.

Principles. 24. Co-operation.

Contractual security is also enhanced by the imposition of an obligation to co-
operate. The Principes directeurs put it this way: “The parties are bound to cooper-
ate with each other when this is necessary for the performance of their contract”.
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62 The Principes directeurs, 570-303f% o I?E‘Mustapha Mekki & Martine Kloepfer-

Pelese, Good Faith and Fair Dealing in the DCFR, 4(3) EUROPEAN REVIEW OF
CONTRACT LAW 338 (2008).

63 . . oo
%%0-303 I'%ﬁ (B335 (Duty to cooperate) °

64 Book I Obligations and corresponding rights, 1:104: Co-operation The debtor

and creditor are obliged to co-operate with each other when and to the extent that
this can reasonably be expected for the performance of the debtor’s obligation.
Book IV. Part C. — 1:101(2): Scope

It applies in particular to contracts for construction, processing, storage, design, in-

65

formation or advice, and treatment.
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66 Chapter 2 Rules applying to service contracts in general, 2:103: Obligation to co-

operate

(1)The obligation of co-operation requires in particular:

(a)the client to answer reasonable requests by the service provider for informa-
tion in so far as this may reasonably be considered necessary to enable the
service provider to perform the obligations under the contract;

(b)the client to give directions regarding the performance of the service in so far
as this may reasonably be considered necessary to enable the service provider
to perform the obligations under the contract;

(c)the client, in so far as the client is to obtain permits or licences, to obtain
these at such time as may reasonably be considered necessary to enable the
service provider to perform the obligations under the contract;

(d)the service provider to give the client a reasonable opportunity to determine
whether the service provider is performing the obligations under the contract;
and

(e)the parties to co-ordinate their respective efforts in so far as this may rea-
sonably be considered necessary to perform their respective obligations under
the contract.

(2)If the client fails to perform the obligations under paragraph (1)(a) or (b), the
service provider may either withhold performance or base performance on the
expectations, preferences and priorities the client could reasonably be expected
to have, given the information nd directions which have been gathered, provided
that the client is warned in accordance with IV. C. — 2:108 (Contractual obliga-
tion of the service provider to warn).

(3)If the client fails to perform the obligations under paragraph (1) causing the ser-
vice to become more expensive or to take more time than agreed on in the con-
tract, the service provider is entitled to:

(a)damages for the loss the service provider sustained as a consequence of the
non-performance; and

(b)an adjustment of the time allowed for supplying the service.
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67 Chapter 3 Construction, IV. C. — 3:102: Obligation of client to co-operate

The obligation of co-operation requires in particular the client to:

(a)provide access to the site where the construction has to take place in so far as
this may reasonably be considered necessary to enable the constructor to per-
form the obligations under the contract; and

(b)provide the components, materials and tools, in so far as they must be provided
by the client, at such time as may reasonably be considered necessary to enable
the constructor to perform the obligations under the contract.
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68 UNITED NATIONS COMMISSION ON INTERNATIONAL TRADE LAW (UNCITRAL), LE-

GAL GUIDE ON DRAWING UP INTERNATIONAL CONTRACTS FOR THE CONSTRUCTION OF
INDUSTRIAL WORKS 48 (1987).

1999F 454 UFIDICE [JF T #H 5254 4 i 5 4/ SRS (R & 4
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69
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“ 4.6 Co-operation

The Contractor shall, as specified in the Contract or as instructed by the Engineer,

allow appropriate opportunities for carrying out work to:

(a)the Employer’s Personnel,

(b)any other contractors employed by the Employer, and

(c)the personnel of any legally constituted public authorities,

who may be employed in the execution on or near the Site of any work not included

in the Contract. Any such instruction shall constitute a Variation if and to the ex-

tent that it causes the Contractor to suffer delays and/or to incur Unforeseeable

Cost. Services for these personnel and other contractors may include the use of

Contractor’s Equipment, Temporary Works or access arrangements which are the

responsibility of the Contractor. If, under the Contract, the Employer is required to

give to the Contractor possession of any foundation, structure, plant or means of

access in accordance with Contractor’s Documents, the Contractor shall submit

such documents to the Engineer in the time and manner stated in the Specification.

75

2.3 Employer’s Personnel

The Employer shall be responsible for ensuring that the Employer’s Personnel and

the Employer’s other contractors on the Site:

(a)co-operate with the Contractor’s efforts under Sub-Clause 4.6 [Co-operation], and

(b)take actions similar to those which the Contractor is required to take under sub-
paragraphs (a), (b) and (c) of Sub-Clause 4.8 [Safety Procedures] and under
Sub-Clause 4.18 [Protection of the Environment].
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76 2.1 Right of Access to the Site

The Employer shall give the Contractor right of access to, and possession of, all

parts of the Site within the time (or times) stated in the Contract Data. The right

and possession may not be exclusive to the Contractor. If, under the Contract, the

Employer is required to give (to the Contractor) possession of any foundation,

structure, plant or means of access, the Employer shall do so in the time and man-

ner stated in the Specification. However, the Employer may withhold any such

right or possession until the Performance Security has been received.

If no such time is stated in the Contract Data, the Employer shall give the Contrac-

tor right of access to, and possession of, the Site within such times as required to

enable the Contractor to proceed without disruption in accordance with the pro-

gramme submitted under Sub-Clause 8.3 [Programme].

If the Contractor suffers delay and/or incurs Cost as a result of a failure by the Em-

ployer to give any such right or possession within such time, the Contractor shall

give notice to the Engineer and shall be entitled subject to Sub-Clause 20.1 [Con-

tractor’s Claims] to:

(a)an extension of time for any such delay, if completion is or will be delayed, un-
der Sub-Clause 8.4 [Extension of Time for Completion], and

(b)payment of any such Cost plus profit, which shall be included in the Contract
Price.

After receiving this notice, the Engineer shall proceed in accordance with Sub-

Clause 3.5 [Determinations] to agree or determine these matters.

However, if and to the extent that the Employer’s failure was caused by any error

or delay by the Contractor, including an error in, or delay in the submission of, any

of the Contractor’s Documents, the Contractor shall not be entitled to such exten-

sion of time, Cost or profit.
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L 8.1 Commencement of Works

Except as otherwise specified in the Particular Conditions of Contract, the Com-

mencement Date shall be the date at which the following precedent conditions have

all been fulfilled and the Engineer’s notification recording the agreement of both

Parties on such fulfillment and instructing to commence the Work is received by

the Contractor:

(a)signature of the Contract Agreement by both Parties, and if required, approval of
the Contract by relevant authorities of the Country;

(b)delivery to the Contractor of reasonable evidence of the Employer’s Financial
arrangements (under Sub-Clause 2.4 [Employer’s Financial Arrangements]);

(c)except if otherwise specified in the Contract Data, effective access to and pos-
session of the Site given to the Contractor together with such permission(s) un-
der (a) of Sub-Clause 1.13 [Compliance with Laws] as required for the com-
mencement of the Works;

(d)receipt by the Contractor of the Advance Payment under Sub-Clause 14.2 [Ad-
vance Payment] provided that the corresponding bank guarantee has been deliv-
ered by the Contractor.

If the said Engineer’s instruction is not received by the Contractor within 180 days

from his receipt of the Letter of Acceptance, the Contractor shall be entitled to ter-

minate the Contract under Sub-Clause 16.2 [Termination by Contractor].

The Contractor shall commence the execution of the Works as soon as is reasona-
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bly practicable after the Commencement Date, and shall then proceed with the
Works with due expedition and without delay.
8 8.4 Extension of Time for Completion

The Contractor shall be entitled subject to Sub-Clause 20.1 [Contractor’s Claims]

to an extension of the Time for Completion if and to the extent that completion for

the purposes of Sub-Clause 10.1 [Taking-Over of the Works and Sections] is or
will be delayed by any of the following causes:

(a)a Variation (unless an adjustment to the Time for Completion has been agreed
under Sub-Clause 13.3 [Variation Procedure]) or other substantial change in the
quantity of an item of work included in the Contract,

(b)a cause of delay giving an entitlement to extension of time under a Sub-Clause
of these Conditions,

(c)exceptionally adverse climatic conditions,

(d)Unforeseeable shortages in the availability of personnel or Goods caused by
epidemic or governmental actions, or

(e)any delay, impediment or prevention caused by or attributable to the Employer,
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the Employer’s Personnel, or the Employer’s other contractors.
If the Contractor considers himself to be entitled to an extension of the Time for
Completion, the Contractor shall give notice to the Engineer in accordance with
Sub-Clause 20.1 [Contractor’s Claims]. When determining each extension of time
under Sub-Clause 20.1, the Engineer shall review previous determinations and may
increase, but shall not decrease, the total extension of time.

79 JAEGER & HOK, supra note 10, at 182.

80 Supra note 11.
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Penvidic Contracting Co. Ltd. v. International Nickel Co. of Canada Ltd. (1975) 53
DLR 748.

84 ATKIN CHAMBERS, HUDSON’S BUILDING AND ENGINEERING CONTRACTS (11th ed.

1995).
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OFMFARREN—ABELEZ & FAEAGUAZELR
iR g4 A o

THREZBERE—BNRE  E4REBEEEBITALEN W
Fh—RABREAMAEABEASEELZWEY o

Tk B

FEGE—BEREI2030RE TRERE L EAZLSEE
BooHRARBARBAT WRETREEA2EH %, AEgl-
2011963 5% - ArsBER G T1TALRX S LEHEEE L2

87
J.R. MURDOCH & W. HUGHES, CONSTRUCTION CONTRACTS: LAW AND MANAGEMENT

172 (4th ed. 2008).
8 UCC § 1-203. Obligation of good faith
Every contract or duty within this Act imposes an obligation of good faith in its

performance or enforcement.
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LEEMFEF _REGRE_ORBAE  "ZHEEARELY
ZBATRHAT  ERECRARATR 255 -0, A AR
PR ERR I EAARA—HEREIRE A THREGAR
Bl BAHANE T AELEFANNAT  TEMTEEAZLE
M MR HR— AT EENT L HARERE®
FEE CATFRAELEE Y S FEEHARAEEAR
RMZBAT BE ORTRETZEFAN OB AT EEA
IAEEG OXRARELTE ATRAEWEE

TREHZEFEAENATNEFRYZEF AN AHEA
T EEACHEEELENAFEY  RLARGHEREYHC S
R LB R A B WA o ffl w0 £ George A. Fuller Co. v. United
States%% - ML HEBREDCHEZHERETE  ZFA (£
BB ) Bl EREAEANNENIBBEAFTEZ AR |
ABATE  BEBALATREY THETTREN - HEZEA
KEAAEA TP B A AR BRAM A2 TERE X

89 UCC § 1-201(19). “Good faith” means honesty in fact in the conduct or transaction

concerned.
Restatement (Second) of Contracts § 205. Duty of Good faith and Fair Dealing

Every contract imposes upon each party a duty of good faith and fair dealing in its

90

performance and its enforcement.

o1 The phrase “good faith” is used in a variety of contexts, and its meaning varies
somewhat with the context. Good faith performance or enforcement of a contract
emphasizes faithfulness to an agreed common purpose and consistency with the
justified expectations of the other party; it excludes a variety of types of conduct
characterized as involving “bad faith” because they violate community standards of
decency, fairness or reasonableness.

92 George A. Fuller Co. v. United States, 69 F. Supp. 409 (Ct. CI. 1947).
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BAFZER  RATHENS T —ERL - AE AR P TH B
I RAAEMEERFIE AT o EBmEmERR A > WERANKRE AT
MEZFEARPMEANREAEALY - BEONEFH —HRET
FRAEFARETI ZF R AHE G > ARAHAERITESE
BITHNE I HNGEFRELET  RIEHRAZEET - KTk
& DA EEBERATEFH R MK (an implied provision
of every contract) - Ew AR MAAZLLH  EZ2RFEMLAZ
M- REEAT—FEEAREEMITHUG Lt 8 FEARTH
o T T RERRERMCTEEABBTIRHNATA |
Frankfurter % E # United States v. Blair%g3z7ﬁ F & R Z - Ripley v.
United States % * % United States v. SmithZ ¥ 7 # 3 & o
% B 2 3 Seltzer i Gross TR H R gk " EFEABH T &

HRGBABABITIENGERY ) AHFEATEEZITA I
MAMERETEAS A BT ER - MEERHE Y
TEEFAEEZE - HibEFAEHRT£D (an implied obliga-
tion) » FABEABRBITEHFELHEANAFTERN A XM

=18 K

BEREF-_H_MGAL: "RHEABEBRZEE  RAF

321 U.S. 730, 738 (1944).

223 U.S. 695, 701-02 (1912).

256 U.S. 11, 16 (1921).

E. Manning Seltzer & Albert M. Gross, Federal Government Construction Con-

94
95
9

tracts: Liability for Delays Caused by the Government, 25 FORDHAM L. REV. 423,
441-42 (1956).
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TR EMALM Y FEERERNBELITAHZROBRA o
HAKBRYFEEAMNG  BERES AN % —ER :
TEEAZATET (AEA) RRIEHRLES  TEEARLT
TAT SRR - AEABEREY ZHH -2,
EEBERRES  WIEMRERRERAM KA - 5
ABTHEEEAZTAE WEFARRARITASETALES
BrEREE THREGTETZHEREESE  MHEEHHE
AZ# B #7% (Glaubigerobliegenheit ) - # A& A T 13 LLFF 34 77 &
FRAMCABITRFRBERY - AREEFERRLELHR=00
SE—A—BAR RIEZHENAGHTETER RO TE
R &%, (Pflichtverletzung ) 1F 2 EAIAZ Q& @ BFEEREE )\
Of: "THRBABREZEY  BEHEAGFREEHELFEZEE -
BHEBAREBZEARTAHES  THAZ o0 FHibE

o7 § 242 BGB Leistung nach Treu und Glauben Der Schuldner ist verpflichtet, die

Leistung so zu bewirken, wie Treu und Glauben mit Riicksicht auf die
Verkehrssitte es erfordern.
§ 642 (1) BGB Mitwirkung des Bestellers Ist bei der Herstellung des Werkes eine

Handlung des Bestellers erforderlich, so kann der Unternehmer, wenn der Besteller

98

durch das Unterlassen der Handlung in Verzug der Annahme kommt, eine
angemessene Entschidigung verlangen.

Larenz, aaO. (Fn. 15), S. 371; Teichmann, in: H. T. Soergel (Hrsg.), Biirgerliches
Gesetzbuch, 1987, § 642 Rn. 7, £ H Brox/Walker 5 #Z [l 75 I £}
Mitwirkungsobliegenheit » ‘ifE:ﬁBrox/Walker, Besonderes Schuldrecht, 27. Aufl.,
2002, § 26 Rn. 17; Peters¥*#%#i I £ Glaubigerobli-genheit » %E:F’[Staudinger/
Peters, (Kommentar zum Biirgerlichen Gesetzbuch), mit Einfithrungsgesetz und
Nebengesetzen 2008, § 642 Rn. 17; BGHZ 50, 175. g [y py - {ﬁjﬁ%tlS o

§ 280 BGB Schadensersatz wegen Pflichtverletzung Verletzt der Schuldner eine

99

100

Pflicht aus dem Schuldverhiltnis, so kann der Gldubiger Ersatz des hierdurch
entstehenden Schadens verlangen. Dies gilt nicht, wenn der Schuldner die
Pflichtverletzung nicht zu vertreten hat.
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BEEEBEs BREAEN IR ZEARA LT 2 LM
MATEEHFZHAEHZER S BERABATHEE L@
— R T EHNERNERE - B RIERE R R T AR 2
BT EHEEAME M ARZBEBEEYE  BTEAR
FAGEREZEY  TAEAEAREESTBETER (AR
BEEAHEREA PREGEATZ2ARZAR) #REER
45101 o
MEAREEANAGE—AE—AAE : "ETEN - B
TEASR B2 MR AL - NE R AR BT TR fE235 - KT
WA RERTEEN TMETREAABAZEILELF
o R ABERE ORISR AR - Rk
BHB 8% R TEEAR AL A EH % T
WKk REATRER - RRARF TR —EEREY o g+
Freg g fE AR M E B BB TR RN - @
ZHE o A WA FEBGHZ 60, 102 #] ke » B30 T A2 824 o
EEAMBREEEEZ TH  REMEEMHEELEL "H
By P s EEBHERTARE AT EGERR B EAER

101 e P . . RN 32 p
O i T R A TR B S
?Eﬂtﬁfrﬁgﬂ ﬁﬁ?& » F133-34 5 2010F 15]

§ 645 BGB Verantwortlichkeit des Bestellers Ist das Werk vor der Abnahme

infolge eines Mangels des von dem Besteller gelieferten Stoffes oder infolge einer

102

von dem Besteller fiir die Ausfithrung erteilten Anweisung untergegangen,
verschlechtert oder unausfiihrbar geworden, ohne dass ein Umstand mitgewirkt hat,
den der Unternehmer zu vertreten hat, so kann der Unternehmer einen der
geleisteten Arbeit entsprechenden Teil der Vergiitung und Ersatz der in der
Vergiitung nicht inbegriffenen Auslagen verlangen.

" e fgeion s 137
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Z T e A AKE 2 T4 E % , (Sphérentheorie ) '
THABRARAMLEFHESHRFLRRERT  HMAREAZSM
HHEERAEFARSERZEd  REEFAZTEER T T2
g MBI FMA  BRERTRER - AEEEERNFANHIKE
ZNFRAL - JERAEAAEGMN Z Al - TAEAEARZEEA
HERCREH L RM ALK HET

EIRENFTE  — Lo AFUMELTHEACHMZ TRELY
ERKEERIRFEFZABE LN EZZHAERE - — L A~"FZ
% REARBABEZNAERZTIZE  TAFHREIREZNES
BBz #2EH HAEABRRELATHEBRENZA &
( Deutschen Vergabe- und Vertragsausschul fiir Bauleistung - £ f%
DVA) fITE AR AT REZNRUERFRZLELHE AR " die Ver-
gabe- und Vertragsordnung fiir Bauleistung - fjf8VOB | - % % 1&
B2 TRELHEA™ - VOB Z KRH AR FAHH
( Allgemeine Bestimmungen iiber die Vergabe von Bauleistungen -
fAVOB/A) - BIALTRRE WA E - Wi/ HFAETRES
Kz BREEA > WHAETRZAWA M ESE T FRZLTLH
# ; £BH 4 (Allgemeine Vertragsbedingungen fiir die Ausfithrung
von Bauleistungenffj f% - VOB/B) - Bl TR M I — A ELHEHEZE
#1 8K ; FCH 4 (Allgemeine Technische Vertragsbedingungen fiir
Bauleistungen - % - VOB/C) - % T — & T frfr - B # —#k
ANRZEBBEMERZ T RMAEHER T HZLAHEAR o KEVOB/A

104 IUBGHZ 40, 71 BGHZ 60, 145[[{R =55t -

g [ gE101 - 137
VOBET 19745 [ 7 IS+ # A BV IS+ HITAIH 720065 it
T e

7 i IFE101 5 713946 ¢
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Bt FBRECZBIRE  AETEEYZBARIBELAE
# il VOB/A B VOB/BZ #, 5 : 7R 8 - 6 VOB/BZ #, & A N /A 36 T
BRMETIEAE I MBEAZHEEAZEL® .

BAKSSREEE LM AVOBBHE YN EELEN K
Ao EEFENTREBMEAE FRANREERALTE L2 Y
W o HEHNVOB/BT 4 TR M 2 WFT 2 2 E IR
KOBEARAEP ALY EERARATREN AR - Al
BEEHRM L  E=O0—F Y4 : ¥ &% RVOB/BJE k4 &
HETAER”  FoEABMAREGERT YR E  VOBBHEH
THAMENEERES Wtk (REEARA) FHX5EE
KA R 2 B0

fkR#VOB/B » Z1EAME & 2 EHEE -

D3R TEEHE T ERA (§4No.4 @)

DR AW I K EE (§4No.4(b)'"?)

DR EHAARREEREH (§4No. 4(0)"™)

WA BB E X (§3No. 1) o

108 Vgl Wietersheim/Korbion, Basiswissen Privates Baurecht, 2003, Rn. 210. fEg[F1

ﬁ%—q f|:t101 F139-46 -
KG BauR 2001, 1591. Vgl. Kappellamnn/Messerschmidt, VOB Teil Aund B, 2007,
VOB/B Einleitung Rn. 39. fEg[F1 l'ﬁ?lv ﬂ [filZ£101 » F139-46 -
Vgl Locher, das private Baurecht 7. Aufl,, 2005 S. 65. FEH[FIE ,'#3?
101 > F139-46 -

111 . . .
Der Auftraggeber hat, wenn nichts anderes vereinbart ist, dem Auftragnehmer

Ifl 7

unentgeltlich zur Benutzung oder Mitbenutzung zu iiberlassen:
a) die notwendigen Lager- und Arbeitsplédtze auf der Baustelle.
b) vorhandene Zufahrtswege und Anschlussgleise
¢) vorhandene Anschliisse fiir Wasser und Energie.
114 Die fiir die Ausfithrung nétigen Unterlagen sind dem Auftragnehmer unentgeltlich

und rechtzeitig zu iibergeben.
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GIEETEER « A  GEEMA (§3N0.2") o

OV EE R HEEH (§3N0.3"") o

MAETAEBAE - RUIAE ek BE - FH RTHWNY

WA LRI (§3Nod"T) o

O EEH’FLERRELRBEBANATAFEAE (§4 No. 1
(") o

(DI T AT 3B A3 AT (§4 No. 1 (D&®) o
ORHANEEBETHNY  BABAESR - ZEARE &
AEATHEYZE T (§5N0.2')

(WD) 2 fF A JE 72 0 B) ACHE A 9% T 40 %5t 1248 T 15 H 2 19 3% 32 Bk

15 Das Abstecken der Hauptachsen der baulichen Anlagen, ebenso der Grenzen des

Gelédndes, das dem Auftragnehmer zur Verfiigung gestellt wird, und das Schaffen
der notwendigen Hohenfestpunkte in unmittelbarer Ndhe der baulichen Anlagen
sind Sache des Auftraggebers.

116 Die vom Auftraggeber zur Verfiigung gestellten Geldndeaufnahmen und
Absteckungen und die iibrigen fiir die Ausfithrung libergebenen Unterlagen sind fiir
den Auftragnehmer mafigebend.

17 Vor Beginn der Arbeiten ist, soweit notwendig, der Zustand der Stralen und
Geldndeoberfldche, der Vorfluter und Vorflutleitungen, ferner der baulichen
Anlagen im Baubereich in einer Niederschrift festzuhalten, die vom Auftraggeber
und Auftragnehmer anzuerkennen ist.

18 Der Auftraggeber hat fiir die Aufrechterhaltung der allgemeinen Ordnung auf der
Baustelle zu sorgen und das Zusammenwirken der verschiedenen Unternehmer zu
regeln.

19 Er hat die erforderlichen 6ffentlich-rechtlichen Genehmigungen und Erlaubnisse -
z. B. nach dem Baurecht, dem Strallenverkehrsrecht, dem Wasserrecht, dem
Gewerberecht- herbeizufiihren.

120 Ist fiir den Beginn der Ausfithrung keine Frist vereinbart, so hat der Auftraggeber
dem Auftragnehmer auf Verlangen Auskunft iiber den voraussichtlichen Beginn zu

erteilen.
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Bl fi#§ 6 No. 2 (1)(a) » % F & 18 A B M 48 5 ( Risi-
kobereich ) % Z W FTEEAE - THI/E T LUR L k45§ 6 No. 6 -
EH—FTEBAMBRERBRERMTEZABAZ S - thy
*$Aﬁ%iﬁ%x@z&%%ﬂﬁzw*m BEE
VOB/BH## £ T TRBEH , AL EEE T EAEFEARE S
&Y BRFABRKTHRERBERME L& o

g-~H =

HARZBEEEREAMA (RAMF) EXF  BEFRRRA
RARENFREAT A RS AT mEY - REA (H

S EXHE) HERAME  REHERETEWARE S R
HRZEAMAZER  BRERTEERGH - B AE =00
NERBBREERLR  BAGCERBOHABEE > flwEH
BRALERAZFERIESw IRA AREO/R—EFHREEZ
RE > BTTHEERMEBEREABANELRS - Flo - AR
BrRZ R BENGE > RIRARZENFT S UETA F

21 Verlangt der Auftragnehmer nach der Fertigstellung- gegebenenfalls auch vor
Ablauf der vereinbarten Ausfithrungsfrist - die Abnahme der Leistung, so hat sie
der Auftraggeber binnen 12 Werktagen durchzufiihren; eine andere Frist kann
vereinbart werden.
122 Ausfiihrungsfristen werden verldngert, soweit die Behinderung verursacht ist:
a) durch einen Umstand aus dem Risikobereich des Auftraggebers,

123 Sind die hindernden Umstdnde von einem Vertragsteil zu vertreten, so hat der
andere Teil Anspruch auf Ersatz des nachweislich entstandenen Schadens, des
entgangenen Gewinns aber nur bei Vorsatz oder grober Fahrldssigkeit.

’J‘ AL lﬁ f'Ffm v F1221 > 2006F 45| 245 o Wi [ F IR [FlJF%tIS °
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MR BABEREERTONEMNZLE  BECOHWBE - BE
T REER AN EELER  REARMANEZTATEL
HmEHE o Hpl L REATRBEHAE  EEELEATH
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HM EREHS  FAATRAMZER REHEH (REL%
B AEHZETAE) BB IEWMASS  TRIEMN RS
ZWAEH (RHAIE = AEHZE=1%) Y UT 25

12 gy P AR R LS - AR T AW F1307-308
2008 12F]

126 v s L s e e  per -
[[JH'JFEE P E I ﬁ?ﬁ%p{i‘;m@ )2y k’ﬂ?ﬁ » F1195-196 > 2009F
115] -
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The Duty to Co-operate: A Study
of Employers’ Obligation of Site
Providing in Construction
Contracts

Anna Yuh-Ming Yan’

Abstract

Construction contract is famous for its complicated and specialized
character. It requires co-operation from the employer for providing site
and materials, either a set of instructions or physical presence to enable
the performance of contracts; otherwise, there is no basis for fulfilling
their requirements. Recently a call of ‘duty to co-operate’ has come into
being under the umbrella of the principles of good faith and fair dealing
to mitigate the debate on the nature of employers’ obligations. This pa-
per therefore focuses on the study of site-providing by employers in
construction contracts in order to explore the foundation, doctrine and
practices of the principle of the duty to co-operate within the principles
of international contract laws and global construction contracts, as well
as the legislation in the countries of England, the United States, Ger-

many and Japan. The comparative nature of this study, it is hoped,

Associate Professor, College of Law, National Chengchi University; Ph.D., in Con-
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should inspire the development of construction contract legislation in

Taiwan.

Keywords: Duty to Co-operate, Principles of Good Faith and Fair Dealing,
Reasonable Expectation, Construction Contract, Site
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