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Abstract

Facing the restriction of foreign investment and strict acquisition of domestic
financing in Mainland China, start-up TMT enterprises had to seek the fund supply by
overseas markets to meet their own needs. Building Variable Interest Entity (VIE) was
their best choice. VIE structure means that the overseas listing party keeps Agreement
Control relationship with the domestic operating party in Mainland China, and by
consolidating the two parties’ financial statement together to make the overseas listing
party meet the GAAP standard. Last few years, a whole train of events, such as the
breaching of agreement by Alipay and the merger of Wal-Mart and Shanghai Yi Agel
Ecommerce Ltd., had been made the VIE structure a sensitive topic. In early 2015, the
Ministry of Commerce of the People's Republic of China (MOC) is seeking public
comments on the "Foreign Investment Law of the People's Republic of China (Draft
for Consultation)". Following closely, represented by “Baofeng Tech”, a lot of overseas
companies unbuilt their VIE structure and came back to domestic A shares market in
Mainland China, which is called “Back of Red-Chip”. 19" June in 2015, the Ministry
of Industry and Information Technology of PRC (MIIT) published Regulation NO. 196.
Incidents above-mentioned had greatly affected the condition of VIE structure.

This article explains the background of VIE structure, clarifys its concepts,
summarizes its characteristics, analyzes its legal issues and risks and explores the
regulatory system design of it. In order to bring the readers comprehensive grasp of
VIE Structure under Agreement Control in Mainland China.

Key Words: Variable Interest Entity Structure, Agreement Control, Foreign

Investment Law of the People's Republic of China (Draft for Consultation), MIIT
Regulation NO. 196
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17 T The usual condition for a controlling financial interest is ownership of a majority voting
interest,and, therefore, as a general rule ownership by one company, directly or indirectly, of over
fifty percent of the outstanding voting shares of another company is a condition pointing toward
consolidation.

18 ARB51 ¥ e prB a1 T2bp ?#E%J’ Tgedk A 2P B H S 0 P E g R 74"— ”f
BEEFAMT I ok T Ak o B2 272 B#s73 276 ~ 404 o 1987 # FASB# % % 9
BpAdE € 3ER] (2 Fa% o g ) (FAS 94) #ARB51 i1 g » By T2bp BT
#“ﬁh SR LR A NP Y LA R - 7S AP %?Eﬁ‘;ﬂ*'l BB~ P A
#pF ) o ARB 51 fr FAS 94 8238 8- & # 47 4 . AT AMEM A E kA o m g Tipdl ) o
Wit B4 S HA AR FIAFAAE K A ESPV I FA (RiF5 NF A HFg g
FFABBEMAT50%) FlaFAA - B3 £ SPVe SR wdhir 2> | 48

13

4



HERES THEREFHEPRFF TR DT E2ZFIR

e BERPHAFEERY >  HARAFRE R 729 FT A

L

o«

WE R R R AR B ISPV o Gt SPV R b

F
L% B0%NHR T o pdEd] S N H 7 B2t ARBBL ¢ sl i g

Fo RERAT R RGRFAE A PR A X RA TR
REAAP  HPRHELLBE S EFABEA LT R 2N H

78
PR & 0 R Z FHEAJIED
A - IR AL FRMAEEREL B ¢ (Financial
Accounting Standards Board > 14 T £ FASB) P& 37k G 1§ 3t
BRI E A K 22003 # 10 » FASB 2 1 (% 46 BLizE o2

v %) F g W4 i23R £ £ & ) (FIN 46: Consolidation of Variable

—h

19 W E L VIE: &R o FAE <~ FMLE =k~ > 2013 # 107 24p > |
51993 o

20 11973 # SFASBE %= » p v 2 2B 1 APBend =0 d 7 k25 f F £ R §3*
BR| g R 1 1 o 22 APB 7 e E_» FASB 7 3¢ AICAP cF B di ﬁs\ﬁ*zimip<~
EIBER A L ?“vmmxkz\,ﬁa\’?ﬂ’fié’:}é’gvzp*-‘?i“ IR~ ER o
FERFE S 2 G o FIt v T G BRE R R0 B T Angtib 2 e oo gt ¢h > FASB

LTHs 2R REAPDORWIRIE > a L2 P I 5L R § 3 FEARPAREIRP o 2Y R
f;gczsl—#ugw—;fmg$<4°;z ﬁg—id%;:iﬁ. o8 3 LAz g
rhkpgALPR 1Rk RTR 2 RpIFH AR TR B 20 F LB Tl

s\ Hp4 zig PEAEAL R € (Financial Accountmg Standards Advisory Council, f
FASAC) ® ﬁﬁ'*?‘;@?ﬁﬂl‘ et QF’%—FF 145 LEREF E e awT g o

FASB & - % 2 W% < % £ B ¢ (Securities Exchange Commission » #§ # SEC) r
BERRGLeR A- BAFEEPE v 22 L gahEhd THBE AR
¢ 4 (Financial Accounting Foundation » i # FAF) § § > %A &£ § v Mir g3 RRL R ¢ = &
FEH 1500 F 2 ~nEd g  THLR §Ed R - B OEAR S RRFEERT AE
23] o

1AM F A2 % FASB chd || i 870 o7 it 212 3 {13 R chie sk ch-
oA EEHELEE L TG E IEW”—ﬁrrﬂﬁﬂﬂf AEEINPET = 3 B R ﬁ%,,. [ERRNE 3 0=
€ xR HTHE -

b F R MBASTRE 500 T AWM 6 ERL R § 0 ea
http://wiki.mbalib.com/zh-
tw/%E7%BE%8E%E5%9B%BD%E8%B4%A2%E5%8A%A1%E4%BC%9A%E8%AE%A1%ES%
87%86%E5%88%99%E5%A7%94%E5%91%98%E4%BC%9A » # ié @Jﬁﬂ?ﬁ? 12015 # 6
30 p -

14



Interest Entities) (™ #§ £ FIN 46) iF 5 ¥+ ARB 51 eh& X7f%§
("an interpretation of ARB No. 51 ;) 2 -

FIN4G R % B % - B s b >t & & SPV MdRchdpe - H Al 14
POV RA1E (Variable Interest) (73 fu:3s T+ %4 % ) v
¥ %41 F 7 4 (Variable Interest Entity ) i&—- %4 7 R R F {4 2003
£ 12 % > FASB i ;%% i FIN 46 iz z75%x——FIN 46(R) - FIN
AR E A AT TF F B ER | 25 Hp3renp cnB flk o 7 4%

SPViei7F A f F 4@ « FINASR)P /27 ¥ L 3 B 441 5 1Y
P i P

3\
St
=
A

F TR R AR ) KU A £ R AT 0 2
B0 s RAAIE R & KRR R g - &
2y AR FVAR MR G frr R T RFE 0 K

T3 e OATHCS o TSR T P LT e~ B B AR
g BRI iR d AR Bl S SR AT 2 F Db R fodR B

21 FFMir € ERL B ¢ 38 (FASB Interpretation) £ % B ¢ 3+ # | eh- 34 o

FASB 7 i fi£4 ﬁ—?ﬂ D E DR B E D 0 2 TH CAP i (g 1AL 2
) “ft‘APBm(L L) HF AR oFASBp #2i ks A BHFETIUT B 20
ta
, H ¥

\;_m

Z

(1) r??]z’i‘l»ﬁ“?ﬂ 24, | (Statements of Financial Accounting Standards) - = 2006 & 5
B EE LT 156 a2 o FARE - ARG B3R A m o HAPB LA
g 3 22 4c FASB o2 fadieno
(2) "MAr € # AL R ¢ 218, (FASB Interpretations) o # 1t 1993 & » & £ % 4 7 40
B0 1R e FHenFASB 22 APB R L3 002 ¢34 5 o4 (ARB) %l chjaff -

(3) "pAd+ ¢ 3 # AL R € H 247 | (FASB Technical Bulletins) » # 1+ 1993 & » & % f 7
49 i» » 2 & §_FASB 1 iT4 R «;fg;ﬁz-g&frgﬁ;éq: 2 B RE T (A ﬁaa‘;]‘;g;y}*ﬂ; °

(4) "H FETE O ( Statements of Financial Accounting Concepts > # SFAC) » #
2000 & > 2 G T E

FASB = > 451 7 fF » T %K F M jég*%ﬂﬁi,\, % % (Conceptual Framework) %= 3 o v
e o e 0 Rl E AT G oR 2 BRI p LA HAIF g n A D o ARE T K o
S0 > FASB p 1978 # # i % 1 8. SFAC " & £ %W p4733R £ chp e 42> T 2000 EF 5 % 7
5 SFACT g3+ EP R*MAeER erzﬁum L R0 22EFEHH 1 TE SFAC, 2% 6

F

Y
S e
~

]
s
G

5LSFAC 2% kPB~1% 5 3 5LSFAC ¢h > ¥ > d %% 6 5L SFAC ¥ P aadp ) H ki enph 5 o
A EE o R LY sk FUt % 4 5L SFAC F B ¢ C A -
22 g% fife o VIE H@M FI sty aofladF > pMegy 2012 & 06 8 >
F 20
15



PEL KD A AR - AFRDF R F 9 e AL FIAT
REF - o de  BERT O AAFEIE R B

PRI*E 5 5 g E 5 ;‘EK%’ SR EBe A R A AR LA
IiE
A0 H R - R 2 2 b S ek R A ALY PR & R

o HBSPV A Z R Ridhé @ HERDSPVY > ah £ T4+

AR FAZEEN VIE AL H 45448 £ BT - 3

o
12

|
;2:\
$y

23 F 0225 F 200
#) (FAS 140)’%?54%4? R s FF“%EI’;:»’U'? $74.% « FAS 140 % SPE 4 5 AEE L
7 SPE (QSPE) fr7# & $¢7SPE (NSPV) » & ® L% : QSPE thF A frf & 7 2 @ EREpN s E L
DEALFAC TR DA EY 100% Hﬁ £ G 0 S 33 E - QSPE e
SR R A G E AT D s Bk ek R R B A . B
#OSPEE i QSPE’ ,ﬁ,g;.:g,rmgf B et

¥ o SPE & HAs A Bt dliF Ao FAs A A RTAMBLSPEL » 2 Fd B AL R
Mg ¥ BILAEGa4gSPE; A Y AN BTARS 227 > RA ¥z
CHEG SPEX FAEE S L ES100% 0 &k AR ERT A DR R LB RRPES iR

= o SPE#TIE ehiE de X DI E < U] o ¥ E ehiE d ik = SPE Pz AR Y 2300

oo A oRp AZARZK = E‘;”T]I\m,ﬁj‘:@ &r’ﬁ:{%,pfn%ﬁa@’:\..,;14*'3;,4_1_"/—"""3/\333 =z xx
AERR

¥Z o SPEHFF nT AL FIBR U] o B0 D IREE G LRDEBT A 2REHE G &
b TR NI £ h’ﬂ,.;i CfEFARM bt A1 B 3 ASPER: S MART ALY TS
o fdphl & 9P Roeahd ;ﬁ&.§m$ﬁ¢*g 440 B SPRFRHE S 5.RRF ’—;ﬁﬁ?é . 5.
Mk 2 FAPEELFG A DR -

H

kS

ER
o

A

’

16



~=h
i,
N
ot
&=
fwe

P R1E o 3 R EETEE R M
Fl& T E
Wypi &

TR AR X F AR R L EMRPSPV o FETT T 1 E T

I
T

Kk | ¥7 & & P4 3R 5 SPV o I%E‘}Fi@ ARB 51 % gz ; 2%
A

\

|
Il

X E A REHPAIFE S SPV 0 A ﬁﬁ@ FIN 46 R 2_ - i&fd

(VIE) -
FIN 46 45 0 VIE 5 2 > % &~ 90 7 7] #5
LA ML ET » FHIAGEEFRT P L EFF

WiEH

N
=g
2
(\s
S
=
>~
fon

Yt~ T AP RS 2 £ R

=
(=
&
R
tﬂ...
ﬁ?
*_”‘
ﬁ?
—h
i)
%’r“m
.\:}_t_
Pt
s
h
0
e
P
o
=3
P
(\x
RS

w !

5w SPE#F A ) %E\‘?@’i FUF] cSPE Rt T 72 - REF A pBHTA
BTl 14 E lw% Ee d42pimzEe BT iER BT 2 X @R 2 HmE Y
BRI ARG ZF PERSEF RS ?é_mé g T PR P4 SPE R R U P pF e
1%15',2 "”vmn%gif ’\Frffe’%t' HAWM{ ML F /35 ﬁ“f—*‘%g"m$ o

Emf%mh§4ﬁ£,3$$;§4hn€% Hp fg 2tk 2 #‘aﬁwﬁz\? \:"/L:rSPEEE’E:T‘}LLAFFﬁg
~ i" ?‘F’g R - ﬁ]&Lﬁ""F&LH Hp %&b '\:,\;' X 1@" TIHp o % NSPE FASB % 4 B 351 i%
et TopicD-14 ¥ RF > ek $ =2 3T ABEM T Z BIERS VLN EHE 1 - £1 0
B ORTA %S - AIv s AR RF - 4 0 = AERT A Y FEHF SPE o,

PR EE T2 |49

25 Consolidation of Variable Interest Entities, addresses consolidation by business
enterprises of variable interest entities, which have one or more of the following characteristics:

1. The equity investment at risk is not sufficient to permit the entity to finance its activities
without additional subordinated financial support provided by any parties, including the equity
holders.

2. The equity investors lack one or more of the following essential characteristics of a
controlling financial interest:

a. The direct or indirect ability to make decisions about the entity’s activities through voting
rights or similar rights

b. The obligation to absorb the expected losses of the entity

c. The right to receive the expected residual returns of the entity.

3. The equity investors have voting rights that are not proportionate to their economic
interests, and the activities of the entity involve or are conducted on behalf of an investor with a
disproportionately small voting interest.
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