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A study on Evaluation and Dispute of the Private Participation in
Infrastructure Projects from Due Administrative Process
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Abstact

keyword : Due process of law, Due Administrative Process, Proper function of the
Determining Authority, Hearing, Evaluation, Dispute Settlement, Private
participation in Infrastructure Projects, Private Participation in Transportation
Infrastructure Projects, Government procurement

Judicial Yuan interpretation No. 520 explained in reasons for that " Under the
rule-of-law principle, even substantive appropriateness is no substitute for due
process”, which concludes the importance of procedural justice.

Professional, complexity, high risk, across generation and interest conflict are
characteristics of Private participation in Infrastructure Projects. Under the idea of
public-private cooperation driven by law model has been changed from "conditional”
mode to "objective” mode. Partner accreditation (selection) became a highly
professional judgment and may trap " Decision-making in unknown " in a dilemma.
The promotion of private participation in Infrastructure Projects, apart from the
technical aspects of entities to review standards, should seriously consider the face of
decision-making procedures, through the advancement of procedure, in order to make
up the deficiency of substantive rules. The introduction of private participation in
Infrastructure Projects regulations, relate to accreditation procedures the best parties,
optimal application or the best applicant "whether it is appropriate” should consider to
creat a appropriate accreditation (or selection) process and organization.

This article will take into account the United States and Japan to review
development of Due process of law, so as to understand their specification and
development, and analyses the Due process of law interpretation in our country’s
judicial practice, in order to understanding the meaning and requirements of Due
process of law. Subsequently, this article will focus on administrative practice
commonly referenced as private participation in Infrastructure, base on accreditation,
evaluation or review procedures and dispute procedures of the Statute for
Encouragement of Private Participation in Transportation Infrastructure Projects,
Government Procurement Act and Act for Promotion of Private Participation in
Infrastructure Projects to review the Due process of law practice.

Under the constitutional guarantee of the people’s fundamental rights and legal
guarantee of the rights recognized, this article agrees that there should be at least a
minimum protection (Hearing). What are the other requirements? Private participation
in Infrastructure Projects involved Government allocation of limited resources, the
applicant (business freedom, freedom of contract) and the user’s ( life, body, property)
fundamental rights. Proper function of the Determining Authority can derives from
Judicial Yuan interpretation No. 384 and No. 709, others elements such as Recusal,
not contact with a party besides formal administration procedures, Right to be
informed and reason disclosure are essential elements to support fulfilment of Proper
function of the Determining Authority and Hearing.
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