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The booming network economy presents not only huge
business opportunities, but also endless trademark infringements
on the Internet, and thus raises debates on secondary liability of
online marketplace providers and the duty to take reasonable care

thereof.

In online C2C business, online marketplace providers is held
as a “passive and neutral independent third party” because of
being involved in online transaction. After
reviewed relevant theories and regulations in the United
States, European Union and China, the trend to introduce
secondary liability into the tort law system of China is appearing
because of the enforcement of “Tort Law of the People's Republic
of China” and the amendment of “Trademark Law of the People's

Republic of China” in 2014.

As for the standard of reasonable care, the thesis made an
empirical analysis on the trademark infringement cases against
Taobao in China, concluding that: previous judgments ruled
that online marketplace providers would be exempt from
secondary liability as long as they took reasonable scrutiny duty
in pre-infringement stage and established appropriate
notice-and-takedown mechanism. Surprisingly, in E « LAND LTD
v.s Taobao (2011), the court of China considered this issue in a

different perspective, holding that online marketplace providers

3



could and should have more duties in post-infringement stage to
prevent similar infringing activities from recurring. Also, in this
case, “red-flag standard” of US was applied to review subjective
intention “should have known” in the infringement more
stringently as compared with the previous cases held. However, so
far, the established standard to determine the duty of care in this

case still fails to be applied widely in other courts in China.

In terms of this, this thesis suggests that : secondary liability
should be ruled specifically in “Trademark Law of the People's
Republic of China”; the Supreme People's Court should issue
Judicial Interpretation as to clearly define the content of the duty
to take reasonable care; and the regulations to allow  third-party
Judicial Forensic Institutions involving in notice-and-takedown

mechanism should be enacted as soon as possible.

Further, according to cases of Tiffany (NJ) Inc. v. eBay,
Inc.and L'Oréal v. eBay, this article analyzes the difference as to
the duty of care and internal conflicts among EU, US and China.
Also, after the review of relevant legal system in Taiwan, some
existing problems surface, such as, lack of rules for online
marketplace providers’ secondary liability in current Trademark
Act and difficulties and insufficiencies in just applying Article
185 of Civil Code under current status. Thus, this article herein
suggests that the lawmaker should take into account foreign

experience with the real domestic demand to enact clauses as to



clearly define online marketplace providers’ secondary liability in

Trademark Act of Taiwan.

On the other side, multilateral agreements such as
Anti-Counterfeiting Trade Agreement (ACTA) and The
Trans-Pacific Partnership Agreement (TPP) dominated by US and
Japan became the latest trend to harmonize internationally online
marketplace providers’ duty of care by intending to increase the
standard on the enforcement of intellectual property right.
Those relevant clauses are also detailed herein. However, as their
non-transparent negotiation and being far too supportive of right
holders, those multilateral agreements are crucified and suffering
from widespread protests. In light of this, this article urges that
harmonization in TRIPs context is just the first priority to
reconcile issues such as requirement on the duty of reasonable
care, notice-and-takedown mechanism, limitations on injunctions

and Safe Harbor under trademark field.
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ER gl rl FRESDS - L EBD

R 2008 B R 2 B M eBay BREFERLIE
R F Ea2A%, #2 R 2 »w £ Hermes International (Hermes),
Christian Dior Couture and Louis Vuitton Malletier (Louis Vuitton » 12

T4 LVMH ) o & LVMH v - eBay % & > 3 & £ g4 %

Wi

eBay BRI 2RI R 2% 2P a4 eBay JC
TAFRFEER > THIFEF D E I (very active role) k48 8 2

P EEW

EN

g iFLAEFZ NR o Z2EE LT HEFEDRE S
4 (active broker) 3o & Flpt 2 ¥ = > eBay & R R T

TARERRFTE LT LG REF B ORG

% eBay, Inc., 576 F.Sup.2d at 506.

# Lancome Parfums et Beaute & Cie.v. Ebay International AG, Ebay Europe SARL and SPRL
[hereinafter Lancome] Belgium, Comm. Bruxelles. 28 May, 2008, A/07/06032, English translation
available at
http://fortunelegalpad.files.wordpress.com/2008/10/br-3116837-v1-sworn_translation_judgment_31_7

08_tribunal_de_commerce_br__a 07_060321.pdf., at 7, 11

% Hermes International v. Cindy Feitz, eBay France and eBay International AG [hereinafter Hermes]
June 4, 2008 (Tribunal de grande instance [T.G.1.] [Court of First Instance] Troyes, June 4, 2008, RG
No. 06/02604, English translation available at
http://fortunelegalpad.files.wordpress.com/2008/10/certifiedenglishhermeslvmhdior12.pdf); Louis
Vuitton Malletier v. eBay Inc., and eBay International AG [hereinafter Louis Vuitton], June 30, 2008
(Tribunal de Commerce [T.C.] [Commercial Court] Paris, June 30, 2008, RG No. 2006077799, English
translation available at http://fortunelegalpad.files.wordpress.com/2008/10/lvmhebay.pdf)

%1 Louis Vuitton Malletier v. eBay Inc., and eBay International AG [hereinafter Louis Vuitton], June 30,
2008 (Tribunal de Commerce [T.C.] [Commercial Court] Paris, June 30, 2008, RG No. 2006077799, |
11
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35 USC 1114 (1) Any person who shall, without the consent of the registrant— (a) use in
commerce any reproduction, counterfeit, copy, or colorable imitation of a registered
mark in connection with the sale, offering for sale, distribution, or advertising of any goods or services
on or in connection with which such use is likely to cause confusion, or to cause mistake, or to
deceive o
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* See 15 U.S. Code § 1115 (b) (4) :

That the use of the name, term, or device charged to be an infringement is a use, otherwise than as a
mark, of the party’s individual name in his own business, or of the individual name of anyone in
privity with such party, or of a term or device which is descriptive of and used fairly and in good
faith only to describe the goods or services of such party, or their geographic origin.
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4 SEHEHEZE AR M > http://lawyer.get.com.tw/Dic/DictionaryDetail.aspx?iDT=74833

“® Restatement (Second) of Torts § 876(b):For harm resulting to a third person from the tortious
conduct of another, one is subject toliability if he ...... (b) knows that the other's conduct constitutes a
breach of duty and gives substantial assistance or encouragement to the other so to conduct
himself.....

* Restatement (Second) of Torts § 877(a):For harm resulting to a third person from the tortious
conduct of another, one is subject to liability if he :(a) orders or induces the conduct, if he knows or
should know of circumstances that would make the conduct tortious if it were his own. .".

%0 Restatement (Second) of Torts § 877 (c): For harm resulting to a third person from the tortious
conduct of another, one is subject to liability if he:...... (c) permits the other to act upon his

premises or with his instrumentalities, knowing or having reason to know that the other is acting or will
act tortuously.....

TR GERRAR ISR P AR R R (TISE S RS R A R ST FTRE RS > B 60
20011 7H -

* peHh > T8 H 337
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HEEFEZLEFT AL D5 E#F E (Induced Infringement) »

® & 4 § = ( Vicarious Liability ) ~ § 2+ & 4 # = ( Contributory
Infringement) = #F » B ¢ 313 Z4 F = h i * 30 & 122, 2
% Grokster % ¢ 52422 % 4 2 Groksters = P2P # 48 & AT
F 2 FREETFERF FR AR - B IR F R A

oo kbR Rl AR G R %rﬁﬁ7ﬁwﬁ%ﬁﬁmﬁ

i E A FRROEFR EP B R ERXRA P DR EEZRA
* o iz ';'Fﬁdﬂz,g@i&“-; A2 mE A G g‘—%f%.@,ﬁggﬁ ;

¥
PRIRBPHEEZ FREEIEHZIFERLRADIHRS &

F
A HERFEN R RREFEL I RET TOHES -

R EEF IR ERAES 1384 F 582 Y A REF I
¥ %5 K fL2 5 Vicarious liability s g7 5 > Ldpdg B * £ T%u
XA RPFLFIIHFRIRFAFTE AT FERT A 2890
MAFRYE A FED LW E 0 BRR T LRI
BT E A R A NREFIFENRY AL 2 LR A

A BB 4

ETIES

& E A FEa - % 21 0 & Gershwin

Publishing Corp. v. Columbia Artists Management, Inc - %°+¢ -+ % R

%% See 35 U.S.C. 271(b) "Whoever actively induces infringement of a patent shall be liable as an
infringer.”

> MGM Studios, Inc. v. Grokster, Ltd., 545 U.S. 913 (2005))

% »__one who distributes a device with the object of promoting its use to infringe copyright, as shown
by clear expression or other affirmative steps taken to foster infringement, is liable for the resulting acts
of infringement by third parties.”, Grokster, Ltd., 545 U.S. at 919.

© TIRE - BT RE > {EEERR > H 519-520 0 2011 48 A -

> «__.even in the absence of an employer-employee relationship one may be vicariously liable if he
has the right and ability to supervise the infringing activity and also has a direct financial interest in

such activities.” See Genrhwin Publisbing Corp. v. Columbia Artists Management, Inc. ,443 F. 2d 1159,

1162 (2d Cir. 1971).
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(D3 #A12 504 EFERREADREF S
() i i i ErERgAmfls -

2.5 et xEF =

- BREF EDEG T FRBRATED Ry TR R B

FRes A BB Ko Bk E ARSI L § e s
REifasidan fRazgaF eI pad T4, 2
EREIIIE I A RS S S R A

TR HERET A AT MY

FRESHHPEHEFERERFT 2 x* 8 1982 & 2 NE&F 2
= % I 0 Inwood Laboratories, Inc. v. Ives Laboratories, Inc. % ( f§ #
Inwood % ) ®- 3% % ¢ + 3%« Inwood Labs. Inc. ( T 4 Inwood) 3

- 5 L% R 2 A cyclandelate = F ¥R A 2L F L ¥ > F P ok

# + ¥ A lves Laboratories, Inc. ( T F Ives ) = ¥ 3 2
CYCLOSPASMOL @ fhird Mg d B Fa d 2 b & 08 %

¥ 2

Z 5 o lves 3 5 Inwood ¢ # EizfE & Ives R R F 40 F ¢ L E & D

7

%8 See Katja Weckstrom, Secondary Liability for Trademark Infringement in the United States, 49 U.
LOUISVILLE L. REV. 555, 570 (2011)

¥ BB WSS G R IENE © - GO S PR U TR FUAREE B E AR EEAE
% 153 Hf > 2007 /£ 6 H » H 17 -

% Inwood laboratories,inc.v. Ives Laboratories,inc., 456 U.S. 844, 854 (1982).
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7% 0 hasliA # 5% Inwood # 5 BER 5 lves J%zf&%ré»iﬁ’%’rdﬁﬁ

o Fp A FE S S T E R, P RT 42 Inwood & TR

ZEYEAB2EREDN F L Inwood BlEFEE 2 S8 AR

e i F IRk A Rg o &4k Inwood Bl 0 W iE $
FREPLTISAEE L - > R BEIFET2RT

(D s W FAHFFELIFE A RTFH S

(D FFREF SLS v & 2d wf L PHAFHERD

61 °
m Lockheed % XA (F &5 » & A4y #3510 T Inwood
RAl, o RBEBREEFRFRETIFIRAE AT L T K

5 %o % 2010 # Tiffany, Inc. v.eBay, Inc %% p| £ % B2 ¥ § = %

# Inwood B|FE ¥~ @+ I R Flijz»ﬂtr- A S N TN

A5

%E'E‘_é\:,"l oA o
(=) ¥ v 48 & J’ﬂ#fﬂﬁ’* -DMCA 2 % ¢ 2. % > B 3P

D EARR B S e F F 1996 & gz it F g A F TR

81« if a manufacturer or distributor intentionally induces another to infringe a trademark, or if it

continues to supply its product to one whom it knows or has reason to know is engaging in trademark
infringement, the manufacturer or distributor is contributorially responsible for any harm done as a
result of the deceit”, lves Laboratories,inc., 456 U.S. at 854.

i SRR R R F, b IR G2 504,33 1, £ 209,2014 4% 12 F 401 »
mwmwMMm%¢E¢3%EﬁﬁLmk$mﬁﬁ%@ﬁ%m LTRSS A T A
MR tE A EEIHE 2 5B s TAbGE Ry © MAERs IR s iR Btgm (e = F RS A e =
(T R T ELPEHEE SRR | (direct control and monitoring ) HIAEE > BE G S & Inwood
e [ HI| Rl 558 A - Lockheed Martin Corp. v. Network Solutions, Inc., 194 F.3d 980,
984-985 (9th Cir. 1999) ("Direct control and monitoring of the instrumentality used by a third party to
infringe the plaintiff's mark permits the expansion of Inwood Lab.'s 'supplies a product' requirement for
contributory infringement.")

83 Tiffany v. eBay, 576 F.Supp.2d 463, 475 (S.D.N.Y. 2008)
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% ( The Digital Millennium Copyright Act> & # DMCA 2 % )
FEGARPEERE T2 FTRREY L DR RER Y TEZET
gm0 1998 E R % oo Y 0 JRirH T’H"’ﬁ NS .

B b T A R o2 & (8512(k)(1)) s 2w P H B F L €

>
~

B F MR 0 ¥R Fascd (8512 (i) ¢ > DMCA { & - %

I

PRARH B h % 2R EHRAS X e P R ER gAY

% 2B EH 2 & % (8512 (a) -8512 (d)) >V £k ih%

PEREARI P RO Foock o d N RERFEERSE L AN
PR R d N FEALED S A2 SR 8L F
7] # 025 DMCA 2 % 8512(c)™ T ik i * & & K% FF 30 5 Bk s ot
PR, 2 RGE BEERLRBREFHAIELE KPS T

5or

8 17 U.S.C. §512(c) : ”(c) Information Residing on Systems or Networks At Direction of Users.—

(1) In general.— A service provider shall not be liable for monetary relief, or, except as provided in
subsection (j), for injunctive or other equitable relief, for infringement of copyright by reason of the
storage at the direction of a user of material that resides on a system or network controlled or operated
by or for the service provider, if the service provider—

(A)

(i) does not have actual knowledge that the material or an activity using the material on the system or
network is infringing;

(if) in the absence of such actual knowledge, is not aware of facts or circumstances from which
infringing activity is apparent; or

(iif) upon obtaining such knowledge or awareness, acts expeditiously to remove, or disable access to,
the material;

(B) does not receive a financial benefit directly attributable to the infringing activity, in a case in which
the service provider has the right and ability to control such activity; and

(C) upon natification of claimed infringement as described in paragraph (3), responds expeditiously to
remove, or disable access to, the material that is claimed to be infringing or to be the subject of
infringing activity.”
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B @FERALPEE FRRLGETE
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% See 17 U.S.C. §512(c)(3) -
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3t 3% 0% 8512(9)3 3 “ri " F i & w 42 (counter-notice and put-back) |

T L R R E RN F L Pl R i

BHFERA A DL R g PR RSN EETL TR
e fl A AL D e A A Bl e o BRI T ERED

Bo 37 Medp 5 0f & JLET 2 TR F AR

Be R 2 R B2 Y mdiy DMCA 2 %9 2 % 2B R % 512
i 2. i 4w B~ 7 (notice-and-takedown) # | e %> 1w £ & Tiffany
(NJ) Inc. v. eBay, Inc.% ™+ - b pein df BRI £ % & T ER A
i 42 BT (notice-and-takedown) # 4] ( &) 4- eBay @ Ve RO i

BT g b RAIREB NV AGARRERT E > mE b

B EFREHESEY ~Bgr DMCAE %% > B RA 2 £ 6] o

S WP APMERLR

()R FFardp s ( the Electronic Commerce Directive ) 68

i d AR R FTRAAE R TR ERT E 2
BORARE S ERY L AMNE S FERE . BRE SR I
12 532 % 14 % ¢ @ﬁﬁlﬂﬁif}#& 4 (mere conduit) ~ #-:i&
PR A e ( caching) # R ORI B (hosting) % #g 3] 2 ¢
ﬁp};ifi»i&fé’ﬁ—ﬁ’,ifiéq*ﬁﬁ%#%i#iﬁém’*??ﬁéﬁéi#ﬁ?”'L'r'iiﬁ P
WAL FP FlpFes Ehay £ TEREF2RBLEY

GALY T HE s kRt @ Zhs s M4Es 1 g

% See 17 U.S.C. §512(g)

%7 eBay, 576 F.Supp.2d at 475 L)} Tiffany (NJ) Inc. v. eBay, Inc., 600 F.3d 93(2010)

% Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal
aspects of information society services, in particular electronic commerce, in the Internal Market.

 Bges o [EETE 620 B 215 -
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(=)~ EM A4 4 (the Enforcement Directive) 73

GRE LT TRE SR RO REATEM A R R
Bt Pehfy s ~ A 2 e Al g 2 frd R Mz d

PRRIEDREFTRERFTEIME 0 o4

-

a3

1% 82 4o Smp h Sk B2 GH PR 201

>

0 See Directive 2000/31/EC, Art. 14.1” Hosting

1. Where an information society service is provided that consists of the storage of information provided
by a recipient of the service, Member States shall ensure that the service provider is not liable for the
information stored at the request of a recipient of the service, on condition that:

(a) the provider does not have actual knowledge of illegal activity or information and, as regards claims
for damages, is not aware of facts or circumstances from which the illegal activity or information is
apparent; or

(b) the provider, upon obtaining such knowledge or awareness, acts expeditiously to remove or to
disable access to the information.....”

"' See Directive 2000/31/EC, Art. 14.2

"2 See Directive 2000/31/EC, Art. 15.1

™ Directive 2004/48/EC of the European Parliament and of the Council of 29 April 2004 on the
enforcement of intellectual property rights.

™ HEIESE - RS > S IECHELFIfE (EPO ) 2Rl > 8RR 2 s T8 ( IP Enforcement Week ) |
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155 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain
legal
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% Directive 2004/48/EC of the European Parliament and of the Council of 29 April 2004 on the
enforcement of intellectual property rights.

137« 3 general monitoring obligation would be incompatible with Article 3 of Directive 2004/48,
which states that the measures referred to by the directive must be fair and proportionate and must not
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159 “\Where, by contrast, the operator has provided assistance which entails, in particular, optimising
the presentation of the offers for sale in question or promoting those offers, it must be considered not
to have taken a neutral position between the customer-seller concerned and potential buyers but
to have played an active role of such a kind as to give it knowledge of, or control over, the data
relating to those offers for sale. It cannot then rely, in the case of those data, on the exemption from
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160 «|n situations in which that provider has confined itself to a merely technical and automatic
processing of data and in which, as a consequence, the rule stated in Article 14(1) of Directive 2000/31
applies to it...”, 1d. 1 119.
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161 “The situations thus covered include, in particular, that in which the operator of an online

marketplace uncovers, as the result of an investigation undertaken on its own initiative, an illegal
activity or illegal information, as well as a situation in which the operator is notified of the existence of
such an activity or such information. In the second case, although such a notification admittedly cannot
automatically preclude the exemption from liability provided for in Article 14 of Directive 2000/31,
given that notifications of allegedly illegal activities or information may turn out to be insufficiently
precise or inadequately substantiated, the fact remains that such notification represents, as a general
rule, a factor of which the national court must take account when determining, in the light of the
information so transmitted to the operator, whether the latter was actually aware of facts or
circumstances on the basis of which a diligent economic operator should have identified the
illegality.” , Id. § 122.

162« .the Member States to ensure that the national courts with jurisdiction in relation to the protection
of intellectual property rights are able to order the operator of an online marketplace to take measures
which contribute, not only to bringing to an end infringements of those rights by users of that
marketplace, but also to preventing further infringements of that kind. Those injunctions must be
effective, proportionate, and dissuasive and must not create barriers to legitimate trade...” , Id. | 144.
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#p4 2 # + ¥, ( Agreement on Trade Related Aspects of Intellectual
Property Rights» ™ 4 TRIPs) Bt ¢ Rl pd 4 4 % &b 4L > 4r
Fla 5% MM ERE T AE 2 A Glde s ERE T L E M
AREERIL > TRIPs ¢ & H2 e & A5 ApMAF o p o iE
FERATEMARE 2R ¥ iT 4 i 5 ( World Intellectual Organization
Copyright Treaty » f§ £ WCT) fr2 A FEM AR 2 & L 7o s 5 U
& 1% 5 ( World Intellectual Organization Performance and Phonogram
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Bl @ ERTREFFPRERF O S & H < TRIPs & Th

Bl A S R P& B f TRIPS 12 29 b b o 5

184 sell, Susan K., TRIPs Was Never Enough: Vertical Forum Shifting, FTAs, ACTA, and TPP, 18
Journal of Intellectual Property 447, 448 (2011)

185 See WIPO Copyright Treaty Article 11 and World Intellectual Organization Performance and
Phonogram Treaty Article 19.
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186 gell, Susan K., supra note 180, at 451, 453.
187 The Office of the United States Trade Representative, Anti-Counterfeiting Trade Agreement
(ACTA), available at: https://ustr.gov/acta (last visited January, 1, 2016 )
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1% David Martin, DRAFT RECOMMENDATION on the draft Council decision on the conclusion of
the Anti-Counterfeiting Trade Agreement between the European Union and its Member States,
Australia, Canada, Japan, the Republic of Korea, the United Mexican States, the Kingdom of Morocco,
New Zealand, the Republic of Singapore, the Swiss Confederation and the United States of America,
COMMITTEE ON INTERNATIONAL TRADE, 2-6 (April 12, 2012), available at
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML%2BCOMPARL%2BPE-4
86.174%2B02%2BDOC%2BPDF%2BV0//EN

189 David Martin, 1d, at 7.

% European Parliament rejects ACTA, European Parliament News, (July 04, 2012),
http://www.europarl.europa.eu/news/en/news-room/201207031PR48247/European-Parliament-rejects-
ACTA

91 Gwen Hinze And Maira Sutton, ACTA: The State of Play in the US, (April 10, 2012),
https://www.eff.org/deeplinks/2012/04/acta-state-play-us, (last visited January 2, 2016).

2 RRE E S E (ACTA) R B AGE » BIFSAESTHRZ > 2014 4 04 Hi > H
102-103 » 2014 F4H-

1 GR 7, HAZS TACTA UM ~ E#biASH AL, 2012429 H6H

http.//lnternet watch.impress.co. Jp/docs/news/20120906_557783.html (EeREH 2016 421 H 1
H) -

190 i [EEEE 192 0 B 104

% See ACTA Article 40.
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1% see ACTA Article 8.1: Each Party shall provide that, in civil judicial proceedings concerning the
enforcement of intellectual property rights, its judicial authorities have the authority to issue an order
against a party to desist from an infringement, and inter alia, an order to that party or, where
appropriate, to a third party over whom the relevant judicial authority exercises jurisdiction, to
prevent goods that involve the infringement of an intellectual property right from entering into the
channels of commerce.

197 see ACTA Article 12.1:Each Party shall provide that its judicial authorities have the authority to
order prompt and effective provisional measures:

(a) against a party or, where appropriate, a third party over whom the relevant judicial authority
exercises jurisdiction, to prevent an infringement of any intellectual property right from occurring, and
in particular, to prevent goods that involve the infringement of an intellectual property right from
entering into the channels of commerce;

(b) to preserve relevant evidence in regard to the alleged infringement.
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1% TRIPs Article 44  Injunctions
1.The judicial authorities shall have the authority to order a party to desist from an

infringement, ....... Members are not obliged to accord such authority in respect of protected subject
matter acquired or ordered by a person prior to knowing or having reasonable grounds to know
that dealing in such subject matter would entail the infringement of an intellectual property
right.

TRIPs Article 50
4. Where provisional measures have been adopted in audita altera parte, the parties affected shall be
given notice, without delay after the execution of the measures at the latest. A review, including a right
to be heard, shall take place upon request of the defendant with a view to deciding, within a reasonable
period after the notification of the measures, whether these measures shall be modified, revoked or
confirmed.
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041211.pdf » (Hf&FEH 2016 -1 H 8 H) » LUT S TPP FREKERES [FHL i A e %
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networks at direction of users);(4)&&f % = 1. E.(information location tools)
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WA TPP H AR e F & R BRI TR ()
1

ERGNAAFTHROLRR I RBREE LT F RN BT FF
PFREEFTF LB 2 EGERRE ZDOD)FEL AL G ANE
Flgfa”ﬁ%Ei’\i?ﬂlﬁoiﬁﬁ,%érDMCA—ﬂ"‘dP'—i’i‘ﬂga‘ﬁ A tA

FAMEZFTAZAY ARFERA AP L2 EL @;‘é,ﬁ%%f”
2t P o TPP B R F R B IRFHR EF L 4w b EE A i
2o o ¥ é’u“,f.,ﬁ&%ﬁ%é%w% Hfag E . fr2 & REHLER

ﬂﬁ%{%ﬁw’%%ﬁiﬂéiﬁiﬁwoi@ﬁéﬁ%%%%

BB A e o BB AT A L B BR AR B K fo
PR AMY LRI R AL BT ER B FRAE

RE A AF vz o B FEH L AR AR FHEFU
%

% 2015# 9% % W ¥ 4 i 2 2 A Lenz 2% Universal - % 29¢
THEHBENAF T w2 FARBG THE R B Fe e 1
1 4 g & B~ 7 i & (takedown notification) 2z % .3 % & ¥ gt ir
A A F A b (fairuse) P A Han oo A ow

K,ITT 1A B ARE &Y ff ik (affirmative defense) e > { A - fEi2

2T SR 18 B S 18.82 555 3 THES (a) AKEEAi# 156 -

218DMCA§512(C)(3)(A)(V) " A statement that the complaining party has a good faith belief that use of
the material in the manner complained of is not authorized by the copyright owner, its agent, or the
law.”

PO I By 2007 4F 0 [R5 Lenz f—EESZERA (% F{HE] Youtube » FE3% 5215 it 13 B H A5,
TAEET A o PR E R IR 52 2 Let’s Go Crazy (Hi Prince 518 ) Bk#E - 75 Universal
B &N TIE N BB ERZ525:4% > 1] YouTube 5 HHIER ST IFARIESS12(c)(3)(A) (V)RR E
TEH TZEME ) IR - IREE A% > YouTube ilfRa%s24 » W45 A] Lenz - Lenz 4] YouTube
FFH %N (counter-notification ) > BERWKAIERZ HIAH - Universal S8 R1E » FFREEHIESHITT
RARSEISTAE - (D CATREI G AIRE - {£ Lenz S5 tHEE —KEUBAI% - YouTube KRG 1345
& - Z1% > Lenz ST » ToRHESAVIT RoiBRkS512 (F) BERYREE RPRAL - FEE R IEEERE
E{F - See Lenz v. Universal Music Corp., 801 F.3d 1126 (9th Cir. 2015)..
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220 «Even if, as Universal urges, fair use is classified as an  “affirmative defense,” we hold -for the
purposes of the DMCA-fair use is uniquely situated in copyright law so as to be treated differently
than traditional affirmative defenses. We conclude that because 17 U.S.C. § 107 created a type of
non—infringing use, fair use is “authorized by the law” and a copyright holder must consider the
existence of fair use before sending a takedown notification under § 512(c).” Lenz v. Universal
Music Corp., 801 F.3d 1126, 1133.

221 «“Though Lenz argues Universal should have known the  video qualifies for fair use as a matter of
law, our court has already decided a copyright holder need only form a subjective good faith belief
that a use is not authorized. Rossi v. Motion Picture Ass’n of Am. Inc, 391 F.3d 1000 (9th Cir.
2004)...... In Rossi, we explicitly held that “the ‘good faith belief” requirement in § 512(c)(3)(A)(v)
encompasses a subjective, rather than objective standard.” Universal Music Corp., 801 F.3d at
1134.

222 «\\fe agree that Lenz may vindicate her statutorily created rights by Seeking nominal damages.
Because a jury has not yet determined whether Lenz will prevail at trial, we need not decide the scope
of recoverable damages, i.e., whether she may recover expenses following the initiation of her §
512(f) suit or pro bono costs and attorneys’ fees, both of which arose as a result of the injury
incurred.” Universal Music Corp., 801 F.3d at 1138.
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(2) FdhraFRFRR L ACTA R d F i 5 38 w4k i
EZHear & (account) T A F TN FEREENNZE LD n
22 Wy BEREFESEZ AT > F 2 0 ik TPPR T > X & 0 F
ﬁﬁ%%ﬁﬁ%ﬁﬁﬁ’E@?ﬁﬁmﬁﬁamjggﬁﬁ?ﬁ@
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e T L EF L TR S VT ERE R RY FFENET S L
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22 ACTA Article 27.4:A Party may provide, in accordance with its laws and regulations, its competent
authorities with the authority to order an online service provider to disclose expeditiously to a right
holder information sufficient to identify a subscriber whose account was allegedly used for
infringement, where that right holder has filed a legally sufficient claim of trademark or copyright or
related rights infringement, and where such information is being sought for the purpose of protecting or
enforcing those rights. These procedures shall be implemented in a manner that avoids the creation of
barriers to legitimate activity, including electronic commerce, and, consistent with that Party’s law,
preserves fundamental principles such as freedom of expression, fair process, and privacy.
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227 See  Jane C. Ginsburg, Separating the Sony Sheep from the Grokster Goats. Reckoning the future
Business Plans of Copyright Dependant technology entrepreneurs, 50 ARIZ, L. REV. 577,
587(2008)
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do ke @ i o i 4o/3 T 484 & DMCA % % §512(c)(3) R i i

FE T AR ONPFHRZMNAAAB R T PR T HERRF FE A
AR K R RB R T K S E o ot 2 §512(0)v F Ty TR e

¢ w 42 (counter-notice and put-back) s 4%

IR B R R WwHE o RRERBE SR BT REREL
EER R R FORRT A g R AH T wa R R
BEE S RIFEIARA S EHM AT S oo A R R
2R ENAE T TP m o o GRS § R R v
P ey 2 g R WP EESRT M /% T (notice and stay down ) |

BAP 4 B RA M 4B T &/ 20 (notice and notice ) | # 41

29 TR - IR -

20 VERBIEST, THIBAULT & SPINDLER, GERALD, ET. AL., STUDY ON THE LIABILITY OF
INTERMEDIARIES, SERVICE CONTRACT ETD/2006/IM/E2/69, EUROPEAN COMMISSION 15
(2007), available at
http://ec.europa.eu/internal_market/e-commerce/docs/study/liability/final_report_en.pdf (last visited
on Dec. 25, 2015)

21 See 17 U.S.C. §512(q)

232 Bgatrice Martinet Farano, supra note 7 at 189.

%3 \VERBIEST, supra note 231, at 15.
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EEHRE LT REF AU BRI AT MG R

BR 2 B IR S HE S iR FH - £ A Béatrice Martinet Farano, supra note 7, at 189.

2 P 5 FE S (host IR TR I H B EIG R RE B A e TS A -

2 S R rhHE N RIFIBH REZF (TS5 36 fk -
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2% Bgatrice Martinet Farano, supra note 7, at 189.

%9 gee European Commission, Notice-and-action Procedures, available at
http://ec.europa.eu/internal_market/e-commerce/notice-and-action/index_en.htm(last visited on Feb. 25,
2013)
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247 Elizabeth K. Levin, A Safe Harbor for Trademark: Reevaluating Secondary Trademark Liability
After Tiffany v. eBay, 24 BERKLEY TECH. L.J. 491, 517.
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subsection (j), for injunctive or other equitable relief, for infringement of copyright by reason of the
storage at the direction of a user of material that resides on a system or network controlled or operated
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(A)

(i) does not have actual knowledge that the material or an activity using the material on the system or
network is infringing;

(ii) in the absence of such actual knowledge, is not aware of facts or circumstances from which
infringing activity is apparent; or

(iii) upon obtaining such knowledge or awareness, acts expeditiously to remove, or disable access to,
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(B) does not receive a financial benefit directly attributable to the infringing activity, in a case in which
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(C) upon noatification of claimed infringement as described in paragraph (3), responds expeditiously to
remove, or disable access to, the material that is claimed to be infringing or to be the subject of
infringing activity.”
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...even in the absence of an employer-employee relationship one may be vicariously liable if he

has the right and ability to supervise the infringing activity and also has a direct financial interest in

such activities.” Columbia Artists Management, Inc. ,443 F. 2d at 1162 .
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