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FEAD  FEBRINE 3 NERLIRAE R - AEARE SR 2 o WIERIE SR EE > TS EIE 1922 4
&% - 25 Rett R. Ludwikowski, “Constitution Making in Former Soviet Dominance,” Georgia Journal
of International & Comparative Law ( Athens, Georgia) , Vol. 23, No. 2 (1993), p. 155.

21D B AR R A B R E RS 0 2 R Kristian Gerner & Stefan Hedlund, eds., The Baltic
States and the End of the Soviet Empire (New York: Routledge, 1993 ); lan Jeffries, The Countries of the
Former Soviet Union at the Turn of the Twenty-first Century (New York: Routledge, 2004 ) .

S HERER R AR ESUBREAGEE N 0 2 /R Mary Kaldor & Ivan Vejvoda, eds., Democratization in
Central and Eastern Europe (New York: Continuum, 2002 ); Karen Dawisha & Bruce Parrott, eds., The

Consolidation of Democracy in East-Central Europe (New York: Cambridge University Press, 1997) .
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@ Rett R. Ludwikowski, ffi5]3Z, p. 198.

¥ Tom Ginsburg, “Political Reform in Mongolia,” Asian Survey (Berkeley, CA), Vol. 35, No. 5 (1995), p.
459; Alan Sanders, “Mongolia’s New Constitution,” Asian Survey ( Berkeley, CA ), Vol. 32, No. 6 (1992),
p. 506.
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5 1® James M. West & Edward J. Baker, “Constitutional Reforms in South Korea 1987: Electoral Processes and
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W PFRIZEFE KRR > 25 Nestor Pedro Sagues, “An Instroduction and Commentary to the Reform of the
Argentine National Constitution,” University of Miami Inter-American Law Review ( Coral Gables, Florida),
Vol. 28, No. 1 (1996), p. 41; Geoffrey P. Miller, “Constitutional Moments, Pre-commitment, And
Fundamental Reform: The Case Of Argentina,” Washington University Law Quarterly ( St. Louis, Missouri ),
Vol. 71, No. 4 (1993), pp. 1061-1086; Christopher M. Nelson, “An Opportunity For Constitutional Reform
In Argentina: Re-Election 1995,” University of Maimi International American Law Review ( Coral Gables,
Florida ),Vol. 25, No. 2 (1995), pp. 283-316; Ileana Gomez, “Declaring Unconstitutional& Constitutional
Amendment: The Argentine Judiciary Forges Ahead,” University of Maimi International American Law
Review ( Coral Gables, Florida ), Vol. 31, No. 1 (2000 ), pp.93-120.

A MIEENRERE 0 25 D. J. Brand, “Constitutional Reform- The South African Experience,” Cumberland
Law Review (Birmingham, AL ), Vol. 33, No. 1 (2002), pp. 1-14; Christina Murray, “A Constitutional
Beginning: Making South Africa’s Final Constitution,” University of Arkansas at Little Rock Law Review

( Little Rock, Arkansas ), Vol. 23, No. 3 (2001 ), pp. 809-838.
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FH@ GHIANZETTE G OUE o BT B & LA E— A POEE TS - 2 IS A 73 R 1 HR
25 9 THZHIZE ° Section 73 prescribes that 1) the Constitutional Assembly shall pass the new constitutional
text within two years as from the date of the first sitting of the National Assembly under this Constitution,
9) that ... if a new constitutional text is not passed ... within the period of two years ..., the President shall
dissolve Parliament..., whereupon an election ... shall be held, and that 10) the Constitutional Assembly as
constituted after such an election, shall pass the new constitutional text within a period of one year as from
the date of its first sitting after such election.

QW W EUGER - 2 Miroslaw Wyrzykowski, “Introductory Note To The 1997 Constitution Of The
Republic Of Poland,” Saint Louis-Warsaw Transatlantic Law Journal ( St. Louis, Missouri ), Vol.1, No.l

(1997), pp.1-4; Daniel H. Cole, “Poland’s 1997 Constitution In Its Historical Context,” Saint Louis-
Warsaw Transatlantic Law Journal ( St. Louis, Missouri ), Vol.1, No.1 (1998), pp. 1-44.
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F® WFFIIESERE > 25 Gabor Haimai, “The Reform of Constitutional Law in Hungary after the
Transition,” Legal Studies ( London ), Vol. 18, No. 2 ( 1998 ), pp. 188-196; Gregory Tardi, “The
Democratization of the Hungarian Constitution,” Michigan State University - DCL Journal of International
Law ( East Lansing, Mich. ), Vol. 9, No. 3 (2000 ), pp. 369-411; Georg Brunner, “Structure and
Proceedings of the Hungarian Constitutional Judiciary,” in Lasxlo Solyom & George Brunner, eds.,
Constitutional Judiciary in a New Democracy: The Hungarian Constitutional Court ( Ann Arbor, Mich.:
University of Michigan Press, 2000 ), pp. 65-102.
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@ Andras Sajo, “Reading the Invisible Constitution: Judicial Review in Hungary,” Oxford Journal of Legal
Studies (New York ), Vol. 15, No. 2 (1995), p. 254.

SE@®  FI4n > 1989 LM G R B e i B LSS RS THIEZIESS ¢ “The Republic of Hungary shall be an
independent, democratic state under the rule of law, in which the values of civic democracy and democratic
socialism equally prevail.” {H 1990 O §IR 5 25 BT B0 & AP RIB TE AR ST » (B8 TR » 1%
% Bl ik & £ FIE RIS F 5 2 MR > 2F% “The Republic of Hungary shall be an independent,
democratic state under the rule of law.”

¥ @ Georg Brunner, op.cit., p. 69.

: 3D Preamble: “In order to facilitate a peaceful political transition to a constitutional state, establish a multi-party
system, parliamentary democracy and a social market economy, the Parliament of the Republic of Hungary
hereby establishes the following text as the Constitution of the Republic of Hungary, until the country's new
Constitution is adopted.[emphasis added]” The Constitution of Republic of Hungary is available at
http://www.oefre.unibe.ch/law/icl/hu00000_.htmI#1000_ ( visited May 20, 2005) .

FEGD AE 1989 FEE. L - WA FIF 1990 - 1993 4 ~ 1994 4F ~ 1995 4F ~ 1997 4 ~ 2000 4 ~ 2001 4 -
2002 fF ~ 2003 % 2004 FIE T RIBEANERER o ERIRIE > 2/ A, Tschentscher, ed.,

International Constitutional Law (last modified May 1, 2005 ), at http://www.oefre.unibe.ch/law.
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S HIERENRER > 2 K Andrew Ellis, “The Indonesian Constitutional Transition: Conservatism or
Fundamental Change?” Singapore Journal of International & Comparative Law ( Singapore ), Vol. 6, No. 1
(2002), pp. 116-153; Tim Lindsey, “Indonesian Constitutional Reform: Muddling Towards Democracy,”
Singapore Journal of International & Comparative Law ( Singapore ), Vol. 6, No. 1 (2002), pp. 244-301;
Jared Levinson, “Indonesia’s Odyssey: A Nation’s Long, Perilous Journey to the Rule of Law and
Democracy,” Arizona Journal of International and Comparative Law ( Tucson, Arizona), Vol. 18, No. 1
(2001), pp. 103-140; Sunaryati C. Hartono, Astrid S. Susanto, and S. Surachman, Political Change and
Legal Reform Towards Democracy and Supremacy of Law in Indonesia, IDE Asian Law Series ( Tokyo,

Japan: Institute of Developing Economies, 2002 ).
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E@ Keith G. Banting & Richard Simeon, Redesigning the State: the Politics of Constitutional Change in
Industrial Nations ( London: Macmillan,1985 ), pp. 8-9.

A R — B AR RIS R AT o ME T AL PRI E QL () B SOER IR SRR
& —3 ° Hannah Arendt, On Revolution ( New York: Penguin Books, 1963 ), pp. 141-178, 180-241.

Z:@ Jon Elster, “Forces and Mechanisms in the Constitution Making Process,” Duke Law Journal ( Durham,
North Carolina ), Vol. 45, No. 2 (1995), pp. 368-370.

@ 1pid., p. 370.

£ @ Rett R. Ludwikowski, op.cit., p. 230.
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@ CERBIEGSS Juan Linz & Alfred Stepan, op.cit., pp. 55-65; Ran Hirschl, Towards Juristocracy: The Origins
and Consequences of the New Constitutionalism ( Cambridge: Harvard University Press, 2004 ), pp. 1-2.

£ @ Josep M. Colomer, Strategic Transitions: Game Theory and Democratization ( Baltimore, MD: John Hopkins
University Press, 2000 ), pp. 129-130; Enrico Colombatto & Jonathan R. Macey, “Path-Dependence, Public
Choice, and Transition in Russia: A Bargaining Approach,” Cornell Journal of Law and Public Policy

(Ithaca, New York ), Vol. 4, No. 2 (1995), pp. 379- 413.

X @ Ran Hirschl, op.cit., pp. 1-2.

2@ Juan Linz & Alfred Stepan, op.cit., pp. 55-65.

1@ Josep M. Colomer, op.cit., p. 130.

1)  Josep M. Colomer, op.cit., pp. 130-131.
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63 Jon Elster, op.cit., pp. 368-370.

ZEGD  Kirsti Samuels, “Post-Conflict Peace-building and Constitution Making,” Chicago Journal of International
Law ( Chicago, Illinois ), Vol. 6, No. 2 (2006 ), pp. 663-682.
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Abstract

Many countries in East and Central Europe, Central and South America,
and Asia, including Taiwan, undertook democratic transitions amidst the
1980s, which triggered a new wave of constitutional change. The role of
constitutional change in the context of democratic transitions, however, has
not been explored and discussed fully by scholars in the field. This article
aims at addressing this issue and focuses on the interactions between
democratic transitions and constitutional change.

In order to analyze constitutional change in the context of democratic
transitions, this article offers four models for empirical observation, which
includes 1) initial constitution making, 2 ) initial major constitutional
revision, 3 ) constitution making via stages, and 4 ) incremental
constitutional reforms. Next, this article resorts to four dimensions of factors
including sovereignty, regime change, constitutional tradition and

international intervention to explain why any particular model is adopted in a
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transitional context. This article finds that contrarily to conventional
assumption, the adoption of a particular constitutional change model does not
depend on a single factor. Rather, the reality is more complex and shows a
relative nature: the relativity between constitution making and constitution
amending and the relativity between one-time change and incrementalism.
Based on this finding, this article further contends that the choice of
constitutional change may be collectively made, and constitutional change
has played a rather constructive function during democratic transitions.
Although Taiwan’s past constitutional change was rather incremental, this

would not prevent any future adoption of other large-scale change models.

Keywords: constitutional change; democratic transitions; constitution

making; constitutional revision; democratization
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