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(1877) 3 App. Cas. 279.

(1882) L.R. 7 App. Cas. 333.

Section 79 of Marine Insurance Act 1906:

(1)Where the insurer pays for a total loss, either of the whole, or in the case of
goods of any apportionable part, of the subject-matter insured, he thereupon be-
comes entitled to take over the interest of the assured in whatever may remain of
the subject-matter so paid for, and he is thereby subrogated to all the rights and
remedies of the assured in and in respect of that subject-matter as from the time
of the casualty causing the loss.

(2)Subject to the foregoing provisions, where the insurer pays for a partial loss, he
acquires no title to the subject-matter insured, or such part of it as may remain,
but he is thereupon subrogated to all rights and remedies of the assured and in re-
spect of the subject-matter insured as from the time of the casualty the loss, in so
far as the assured has been indemnified, according to this Act, by such payments
for the loss.

RONALD C. HORN, SUBROGATION IN INSURANCE THEORY AND PRACTICE 3 (1964).

ROBERT E. KEETON & ALAN I. WIDISS, INSURANCE LAW: A GUIDE TO FUNDAMENTAL

PRNCIPLES, LEGAL DOCTRINES, AND COMMERCIAL PRACTICES 222 (1988).

Kristin A. Grant, Toxic Mold: What Insurance Can Do to Abate the Influx of Litiga-

tion and Convince the American Homeowners That, When It Comes to Mold Cove-

rage, They Can Still Be Fun Guys, 38 NEW ENG. L. REV. 141, 167 (2003).

Mauro & Vernon Valentine Palmer & Francesco Parisi, Liability for Pure Financial

Loss in Europe: An Economic Restatement, 51 AM. J. Comp. L. 113, 146-47 (2003).
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R. J. LAMBETH, TEMPLEMAN ON MARINE INSURANCE: ITS PRINCIPLE AND PRACTICE
459 (1986). JouN F. DOBBYN, INSURANCE LAW IN A NUTSHELL 295 (1996). ROBERT
H. JERRY II, UNDERSTANDING INSURANCE LAW 600-27 (1996). (Jason A. Mosbaugh,
What Happen in Ohio? Ohio UM/UIM Litigation after Scott-Pontzer v. Liberty Mut.
Fire Ins. Co.,) 30 N. Ky. L. REV. 437, 438 (2003).

Connor v. Thompson Constr. & Dev. Co., 166 N.W.2d 109, 113 (IA. 1969) Allied
Mut. Ins. Co. v. Heiken, 675 N.W.2d 820, 824-26 (IA. 2004).
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( constructive trust ) 1%%& , E”%&I\fﬁ%/\fﬁﬂ?ﬁﬁﬁ/\i %%ﬁ‘
i Rl YN EY % - B E- L R R N &1
IEE 2 B RS A S AE bR HRRR g =
AL T A RA A A TR 5 T - AR H BR
TRIEA R 85 = AT A R TR A par
"HE (R 7 PR AR A A B A (a con-

Beyond the Multiple Punishment Problem: Punitive Damages as Punishment for In-
dividual, Private Wrongs, 87 MINN. L. REV. 583, 656 (2003).

66 E. R. H. IvAMY, GENERAL PRINCIPLE OF INSURANCE LAW 503 (1993). JOHN BIRDS,
MODERN INSURANCE LAW 275 (1993). IRWIN M. TAYLOR, THE LAW OF INSURANCE 20
(1983), Thomas G. Wilkinson, Insurance Subrogation: Identity of Client; Confiden-
tiality of Information; Duties to Insured, 24 PENNSYLVANIA LAWYER 47, 47 (2002).

O7 e b =t e iR~ TR (IR * 0 3RO e T & [ o A
Taylor, supra note 66, at 20.

68 United States V. California, 507 U.S. 746, 747-48 (1993). DiGBY C. JESS, THE IN-
SURANCE OF COMMERCIAL RISKS: LAW AND PRACTICE 486 (2001),

32 P SO FI101 ¢
DiGBY C. JESS, supra note 68, at 491.

;; W.I.B. ENRIGHT, PROFESSIONAL INDEMNITY INSURANCE LAW 751 (1996).

Alan O. Sykes, Subrogation and Insolvency, 30 J. LEGAL STuD. 383, 383 (2001).
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structive trustee ) * F7HRIEAZB N E Y ﬁ%fﬁ%ﬁ/\m °
B EH R JFEREE R bR e E el H o
I A LR R AW - R RIEATR T ERR AT
3B TR R RIRASMSNRIGSEFRE - URIRA S
= A AR A FL R P A

iR

ER LRI REERT - AR DR A BT
KA B R AR DL A 13 (TR - B 2 — AT
S HREA - KT - £ B A R %5 A (Federal Rules of Civil
Procedure ) il7(a)ﬁﬁ :

Rule 17. Parties Plaintiff and Defendant; Capacity

(a) Real party in interest. Every action shall be prosecuted in the
name of the real party in interest. An executor, administrator, guardian,
bailee, trustee of an express trust, a party with whom or in whose name
a contract has been made for the benefit of another, or a party autho-
rized by statute may sue in that person's own name without joining the
party for whose benefit the action is brought; and when a statute of the
United States so provides, an action for the use or benefit of another
shall be brought in the name of the United States. No action shall be
dismissed on the ground that it is not prosecuted in the name of the real

party in interest until a reasonable time has been allowed after objection

3 United Sec. Ins. Co. v. Johnson, 278 N.W.2d 29, 30-31 (Iowa 1979). Krause v. State
Farm Mut. Auto. Ins. Co., 184 Neb. 588, 593, 169 N.W.2d 601, 604 (1969). E. R. H.
Ivamy, supra note 66, at 509. F. Joseph, Du Bray, 4 Response to the Anti-Subrogation
Argument: What Really Emerged from Pandora’s Box, 41 S.D. L. REv. 264, 275 (1996).
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for ratification of commencement of the action by, or joinder or substi-
tution of, the real party in interest; and such ratification, joinder, or sub-
stitution shall have the same effect as if the action had been commenced
in the name of the real party in interest.

AHYF HEFERE AR (real party in interest) - 7F e JRA!
2T HRFRLRFEFAL 588 - s
RFABDEAFRFA—F EE2 &% BiEFR"  KRRT
Tk R - BRIGAT & 2Ry Tl Ak & S
ABER A BA > FBRANEIMREF RN - T5E & ffEA
EEBNEBEE A BHEA - FE - ERBERH R
Z o REABV BT &5 % FH = ANFW - e ARaE BOa R
FEBML T TEOINIA 4R AA W EA BT FE
=AM BAEREER LT - et T DB REA AL T
KB KT FANH" -

ABEH] FRRA AN G T 4R Y 0 FigEEEy
DAESEMTAEE  TEETAT - BEERFARAETHER
WAL HA AT ke B AREENS R E S RELE
& BREAE T HREEIRIRA - WRRRE CHEE 4
ERM A P74 EIREARTIE & EEAREAR TN F RTAT

4 ROBERT E. KEETON & ALAN I. WIDISS, supra note 28, at 241.
75

Id. BHE0 o APt e e 8 0 > & A R %ﬁ’”ﬂ%’ﬁﬁﬁ%i‘/ R —ft
ER IR Rl > Fr209 0 1991 45 o (RFR - (i >l R
B@ﬁ@@ﬁﬁ*@% . ?[%‘é«;'/ifkf:,]‘ * FyBEE A 720 Fi30 19935 12F] -

Ronald C. Horn, supra note 27, at 73-74.

P EEEE e ‘ﬁfj’ﬂj Hlloan receipt < HER ] Fle [y f”,%{éjl??o ?‘Iﬁﬁifﬁf&?\,
FRPN Tf“ﬁf,’g% o i‘f_'??;'/ fel s » [9F 913 - Luckenbach v. W.J. McCahan
Sugar Refining Co. 248 U.S. 139, 143 (1918). Executive Jet Aviation, Inc. v. United
States, 507 F.2d 508, 512-15 (6th Cir.1974).

76
77
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SRR FFON S SR B B EER S RS S IVOE
FARIER KT 5T RR” - KL EHEIRE
12(b)(6) 4 3£ flaff U B R D B X T R ITT B RAM Bk
7@ - B e BAKELRE - (TR -

= ~ HlZEE] (Assignment) Z 45>

IR, RE RIS — 2 T P REAREA
e DRI B3 TG - 4R (R A DL B 2 #0438 /T1H
{1?57“5 E &iﬁ%}iﬁ'@%/\ﬁ% (is not a proper party ) Tﬂﬁ?ﬁﬁ
@m°ﬁﬁ’ﬁfuﬁﬂﬁﬁ’%%ﬁiﬁﬁr§ﬁh(%%m
ment ) f— EAALA - £ B EERRF T BT AR
(subtogation ) 5 + A D FE IR A 7 [T 2%
B B RPRIEA AT S A AR - T7 7 &%) (assignment ) F -
PR\ RF R B B ( cause of action ) AZREARIRA - (E/F
SR B R A B B - TTTOLE © i fTeen ™ -

8 RONALD C. HORN, supra note 27, at 74.

& June F. Entman, More Reason for Abolish Federal Civil Procedure 17(a): The
Problem of the Proper Plaintiff and Insurance Subrogation, 8§ N.C.L. REv. 912

(1990).

80 wpape, s e 0 R P (O T R T R
E 'ﬁlJ’JfI‘@« By J;E’ZPEFIJ@[‘E[?J* = @i 2% o June F. Entman, supra note 79, at
950-51.

:; Mason v. Sainsbury, (1782) 3 Doug. K.B. 61.

George A. Nation III, Circuitry of Lines Arising from Subordination Agreements:
Comforting Unanimity No More, 83 B.U.L. REV. 591, 605 (2003). Glenn E. Brad-
ford, Missouri’s Hospital Lien Statue, 59 J. Mo. B. 22, 22 (2003). Jennifer A.
Bueler, supra note 33, at 945.

83 E. R. H. IvAMY, MARINE INSURANCE 458 (1985). JOHN BIRDS, supra note 66, at 289.
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AR LR FARRE R -

BT ERRSERILER G REAK & (BRPIE BT B
TRIE R A 2 (CRAET « 4r (R A 2 (KRBT 37 (R A HBE
AT S B SE - — AR e R R AT R R A K (B

84
85
86

ARNOULD, JOSEPH, ARNOULD’S LAW OF MARINE INSURANCE AND AVERAGES 1083 (1981).
JOHN BIRDS, supra note 66, at 289.

RAOUL P. COLINVAUX, THE LAW OF INSURANCE 138 (1979). Gregory R. Veal, Subroga-
tion: The Duties and Obligations of the Insured and Rights of the Insurer Revisited,
American Bar Association, 28 TORT & INs. L.J. 69, 80-81 (1992). DONALD O'MAY, MA-
RINE INSURANCE LAW AND POLICY 488-91 (1993).
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87 E. R. H. IvAMY, supra note 66, at 506. DIGBY C. JESS, supra note 68, at 490. 7+ 3

B AR VIR ot tpr (N I TR 2GR LA R

(breach of contract) ; 2.¥EE’F% ( Quasi-contract) ; 3. %ﬂfﬂ (G (constructive

trust) 4. *fﬂ—ﬁﬂ 'J (injunction) ° ROBERT E. KEETON & ALANI WIDISS, supra

o8 note 28, at 245-46. Z|H 5 » {ﬁjﬁijil 0 F1259 o
Chapman v. Hoage, 296 U.S. 526, 530-32, 80 L. Ed. 370, 56 S.Ct. 333 (1936) .

89 Weinberg v. Transamerica Insurance Co., 62 N.Y. 2d 379, 381-84, 477 N.Y.S. 2d
99, 100-02, 465 N.E. 2d 819 (1984).

% Allstate Ins. Co. v. Mazzola, 175 F.3d 255, 260-61 (2d Cir. 1999). Ortega v. Motors
Ins Corp, 552 So 2d 1127, 1128 (Fla Dist Ct App 1989). Allum v. Medcenter Health
Care, 371 SW2d 557, 559-60 (Minn Ct App 1985). Gregory R. Veal, supra note 86,

at 81.
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doctrine; the pro tanto approach ) - W43 ﬁﬁ%( pro-rata theory ) -
PR A B4 5 i, ( made-whole doctrine ) Ej%/]%ﬁgz,l: .
B BT R e LRI (R A 2 ABR B R (20
EHEHR - RIEABFREREAFH 7@% # % (made whole)
%ﬁﬁ’flﬁ WEL IR AL RE 2R T - R
AT et FEA ﬁgs Wl % % Bi £ 38 #7'Smade-whole doctrine”
“insured-whole rule”® - * T 7@; ]‘7§k95 F i{ﬁ% /\)%ﬁi
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1> FI258 -
Elaine M. Rinaldi, Apportionment of Recovery Between Insured and Insurer in a
Subrogation Case, 29 TORT & INs. L.J. 803, 805-06 (1994). J Jr., Keith E. Edeus,
Subrogation of Personal Injury Claims: Toward Ending an Inequitable Practice, 17
N. ILL. U. L. REvV. 509, 516-17 (1997). Jeftrey A.Greenblatt, Insurance and Subro-
gation: When the Pie Isn’t Big Enough, Who Eats Last? , 64 U. CHI. L. REV.1337,
1341-43 (1997).
American Surety Co. v. Westinghouse Electric Mfg. Co., 296 U.S. 133, 137 (1935).
York v. Sevier County Ambulance Authority, 8 S.W. 3d 616, 621 (Tenn. 1999).
Ploen v. Union Ins. Co., 573 N.W. 2d 436, 440 (Neb. 1998). Cowden v. Aetna, 134
A.2d 223, 228 (Pa. 1957). ROBERT I. MEHR & E. CAMMACK, PRINCIPLE OF INSUR-
ANCE 133 (1980). Gregory R. Veal, supra note 86, at 82-83.

94 Elaine M. Rinaldi, supra note 92, at 807.

% Jeffrey A.Greenblatt, supra note 92, at 1343.
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6 Garrity v. Rural Mutual Insurance Co. 253 N.W.2d 512, 514 (Wis. 1977); Skauge v.

Mountain States Tel. & Tel. Co., 565 P.2d 628, 632 (Mont. 1977).

John Dwight Ingram, Priority Between Insurer and Insured in Subrogation Recover-

ies, 3 CONN. INs. L. J. 105, 113 (1996-97).

Id. at 113. Alan O. Sykes, supra note 72, at 385.

North of England Ins Assn. v. Armstrong (1870) LR 5 QB 244. Goole & Hull Steam

Towing Co. Ltd. v. Ocean Marine Ins Co. Ltd. (1928)1 KB 589. Peterson v. Ohio

Farmers Insurance Co. 191 N.E.2d 157, 159 (Ohio 1963). DONALD O’MAY, supra

note 86, at 474-75. Elaine M. Rinaldi, supra note 92, at 8§11. Alan O. Sykes, supra

note 72, at 394-96.

00 Roger M. Baron, Subrogation: A Pandora’s Box Awaiting Closure, 41 S.D. L. REv. 237,
251 (1996). Eric J. Pickar, Westfield Insurance Company, Inc. v. Rome: The South Da-
kota Supreme Court Reject the Common Law “Made Whole” Doctrine on a Property In-
surance Subrogation Claim, 47 S.D. L. REV. 316 (2002).

01 Jeftrey A.Greenblatt, supra note 92, at 1344.

102 Jeffrey A.Greenblatt, supra note 92 at 1364-65.

103 Roger M. Baron, supra note 100, at 251-52.
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A Reexamination of the Nature of
Insurers’ Right of Subrogation
in Taiwan

Chun-Yuan Chen’

Abstract

This paper examines the nature of insurers’ right of subrogation
and related issues. In Taiwan, an insurer’s right of subrogation is gener-
ally defined as legal assignment; however, there would appear to be
considerable room for debate as to whether this is a wholly appropriate
way of dealing with the issue. In addition to the long-standing debate
over the appropriateness of this definition, in recent years several new
views on the subject have been put forward; these views also need to be
considered. Examining both legal precedent and juristic theory, this pa-
per analyzes the three main subrogation models, focusing in particular
on common law insurance subrogation theory, which has the most sup-
port from legal scholars. By concentrating on the juristic aspects, the
paper explores the differences between common law subrogation theory
and legal assignment theory, and on their ability to explain the relevant
problems. The paper concludes that models based on common law sub-

rogation theory and those on legal assignment theory demonstrate sig-
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nificant differences, and that careful evaluation is needed when making
revisions to legislative policy. It is suggested that, when tackling the
various problems that exist in this area, common law subrogation theory
may be able to offer useful insights. The paper also offers recommenda-
tions regarding the doubts—both theoretical and practical-that have been

raised with respect to the adoption of legal assignment theory.

Keywords: the principle of indemnity, subrogation, legal assignment,
common law subrogation theory, constructive trust
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