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=4zl filﬁu’ﬁg\, %—'F/\' BUTTER R EER S5 VS » 22 James T. Brittain, Jr., Foreign
Forum Selection Clauses in the Federal Courts: All in the Name of International
Comity, 23 Hous. J. INT’L 305 (2001) -

“Home Ins. Co. v. Morse, 87 U.S. 445 (1874) -

‘ifmﬁéf » F1451(“Every citizen is entitled to resort to all the courts of the country,
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and to invoke the protection which all the laws or all those courts may afford
him...Agreements in advance to oust the courts of the jurisdiction conferred by law
are illegal and void”)
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% The Bremen et al. v. Zapata Off-shore Co., 407 U.S. 1, at 65 (1972) (“trial in the
contractual forum will be so gravely difficult and inconvenient that he will for all
practical purposes be deprived of his day in court”) °
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TN %‘v‘ﬁ’ﬁgﬁgi V= #if19 > 2 Hague Convention 2004 Draft article 7:

any court...other than that of the chosen court shall suspend or dismiss the proceed-

80

ings unless:

(a)the agreement is null and void under the law of the State of the chosen court;

(b)a party lacked the capacity to enter into the agreement under the law of the State
of the court seised;

(c)giving effect to the agreement would lead to a very serious injustice or would be
manifestly contrary to fundamental principles of public policy of the State of the

court seised;
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(d)for exceptional reasons, the agreement cannot reasonably be performed;
(e)the chosen court has decided not to hear the case.
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92 % GARY B. BORN, INTERNATIONAL CIVIL LITIGATION IN UNITED STATES COURTS 454
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7 % Catherine Kessedjian, International Jurisdiction and Foreign Judgments in Civil
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On the Validity of the
Derogation Aspect of the Forum
Selection Clause

Kuo-Chang Huang

Abstract

This article purports to examine the derogation aspect of the forum
selection clause in the context of international transactions. The Su-
preme Court in Taiwan recently issued three decisions on this important
subject, with particular regard directed to the validity requirements, the
exception to its prima facie validity, and the default rule for its interpre-
tation. Based on the nature of the international forum selection clause
and its theoretical framework, this article analyzes the soundness of the
Supreme Court’s decisions from a comparative perspective and with
special reference to relevant international treaties. Although in agree-
ment with the Supreme Court’s upholding the validity of such clause,
the article argues that the holdings in all three decisions should be re-
vised. With regard to the validity requirements, as long as the chosen
court can assert jurisdiction, it shall not be deemed necessary that such
court recognize the validity of the forum selection clause. The require-

ment that the judgment issued by the chosen court will be recognized by
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the Taiwanese court shall also be discarded. With regard to the excep-
tion, it shall be construed to ensue that parties will not be deprived of
their days in court. It is inappropriate to recognize that the court with
general jurisdiction can assert jurisdiction irrespective of the forum se-
lection clause appointing another court to exercise jurisdiction exclu-
sively. With regard to the default rule, the forum selection clause shall
be interpreted as exclusive unless the parties indicate otherwise. The
article argues that in order to allow Taiwanese law keep in step with the
international trend and promote the recognition of Taiwanese decisions
by other countries, the Supreme Court shall change their positions as

advised herein.

Keywords: international litigation, international jurisdiction, forum selection
clause, derogation aspect, day in court, forum non conveniens,
Hague Convention, EU regulation
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