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GOVERNANCE 200-205 (1995); Ira M. Millstein & Paul W. MacAvoy, The Active
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CoLuM. L. REv. 1283, 1285 (1998); Donald C. Langevoort, The Human Nature of
Corporate Board: Law, Norms, and the Unintended Consequences of Independence
and Accountability, 88 Geo. L.J. 797, 801-805 (2001); Marleen A. O’Connor, The
Enron Board: The Perils of Groupthink, 71 U. CIN. L. REv. 1233, 1242 (2003).

See MELVIN A. EISENBERG, THE STRUCTURE OF THE CORPORATION: A LEGAL
ANALYSIS 140-148 (1976).
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15 See Donald C. Langevoort, The Human Nature of Corporate Board: Law, Norms,
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L.J. 797, 802 (2001).

16 See Tay W. LOrSCH & ELIZABETH MCIVER, PAWNS OR POTENTATES: THE REALITY OF
AMERICA’S CORPORATE BOARDS 17 (1989).

17 See Lynne L. Dallas, The Rational Board: Three Theories of Corporate Boards of
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18 See MELVIN A. EISENBERG, supra note 14, at 139-148.
19 Id. at 162-168.
20 1d. at 169-170.
See Laura Lin, The Effectiveness of Outside Directors as a Corporate Governance

Mechanism: Theories and Evidence, 90 Nw. U. L. REv. 898, 912-917 (1996).
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22 See Lynne L. Dallas, supra note 17, at 4-8.
See James A. Brickley & Christopher M. James, The Takeover Market, Corporate
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EcoN. 161, 162-163 (1987).
4 See Lynne L. Dallas, supra note 17, at 9.
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89 GEeo. L.J. 439, 440-441 (2001); See also Stephen M. Bainbridge, In Defense of
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& LEE L. REV. 1423, 1427-1428 (1993).

! See Stephen M. Bainbridge, Director Primacy: The Means and Ends of Corporate

-315-




16 .35 ERR e e

B b EROUR BN & AR T L H A R
%fﬁﬁ?ﬁ%ﬁiﬁﬁ%@% P MER EECHBFEARLES R
3 3 el R 1 -

ABE M §— L= 4 b j(%—’Adolf BerlefgGardiner Mean
“ g EE TR T NARERERE) 0F 0 #RRAAA
AR DR R & LB AA A A+ BRN
b3 HEERAR ¥ EHRRBAEL - Bl AR AR LK
AR A S BB RBEDL B e U A
B2 B RET L B LA SRR T R
BH ORI & A S A SRS A
A i -

A SR R AT AR DhER
& BUNA R SR AR R ALY
§ LR SRR T AT R E AR B AR
AAERIESREEA L EHmE L FARARERCRHEART
i & A

Z R % AR R AR £ 2 FATE B ( contractarian
theory ) BI F4 8% &y (the nexus of contracts theory ) & - =
FRREY — B BETAT. — B F > AR E/RBEER R

Governance, 97 Nw. U. L. REV. 547, 565 (2003).

2 ..
8 See Henry Hansmann & Reinier Kraakman, supra note 26, at 44.

29 See ADOLF A. BERLE & GARDINER C. MEAN, THE MODERN CORPORATION & PRIVATE
PROPERTY 5-7 (1932).
30 See Adolf A. Berle. Jr., For Whom Corporate Managers Are Trustees: A Note, 45

HARv. L. REV. 1365, 1365-1366 (1932); See also E. Merrick Dodd, Jr., For Whom

Are Corporate Managers Trustees 7,45 HARV. L. REv. 1145, 1145-1147 (1932).
31 See Stephen M. Bainbridge, The Board of Directors as Nexus of Contracts, 88 IOWA

L. REv. 1, 5 (2002); Stephen M. Bainbridge, supra note 27, at 56.
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143 See Model Business Corporation Act § 8.01 (a) (2003, West): Except as provided in
section 7.32, each corporation must have a board of directors.

144 See Model Business Corporation Act § 8.03 (a) (2003, West): A board of directors must
consist of one or more individuals, with the number specified in or fixed in accordance
with the articles of incorporation or bylaws.

5 See Model Business Corporation Act § 8.03 (c) (2003, West): The articles of incorpora-
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PN Tiﬁmﬁ_‘%%%&ﬁ%%% ( American Law Institute ) 7@5 — LI
il 4{—%‘,—;{1 T AH @E’Lﬁﬁl o k@& . (Principles of Corpo-
rate Governance : Analysis and Recommendation ) - /L\%’&/A\ﬁi
LEERBETATEERATE: L REEZEFREEA

( principal senior executives ) Z HEfE - FHEF(L - KB & TEa
2ERAAEFZIT S AARFER 2R FRRTELES

tion or bylaws may establish a variable range for the size of the board of directors by fix-
ing a minimum and maximum number of directors. If a variable range is established, the
number of directors may be fixed or changed from time to time, within the minimum and
maximum, by the shareholders or the board of directors. After shares are issued, only the
shareholders may change the range for the size of the board or change from a fixed to a
variable-range size board or vice versa.

146 See Model Business Corporation Act § 8.01 (b) (2003, West): All corporate powers shall
be exercised by or under the authority of, and the business and affairs of the corporation
managed under the direction of] its board of directors, subject to any limitation set forth
in the articles of incorporation or in an agreement authorized under section 7.32.

147 See Model Business Corporation Act § 8.02 (2003, West): The articles of incorpora-
tion or bylaws may prescribe qualifications for directors. A director need not be a
resident of this state or a shareholder of the corporation unless the articles of incor-
poration or bylaws so prescribe.

148See JESSE H. CHOPER, JOHN C. COFFEE, JR. & C. ROBERT MORRIS, JR., CASES AND
MATERIALS ON CORPORATIONS 197 (1989).
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149
See AMERICAN LAW INSTITUTE, PRINCIPLES OF CORPORATE GOVERNANCE: ANALYSIS AND

RECOMMENDATION (1994), § 3.02 (a): The board of directors of a publicly held corpora-
tion should perform the following functions : (1)Select, regularly evaluate, fix the com-
pensation of, and, where appropriate, replace the principal senior executives; (2)Oversee
the conduct of the corporation’s business to evaluate whether the business is being prop-
erly managed; (3)Review, and, where appropriate, approve the corporation’s financial
objectives and major corporate plans and actions; (4)Review and, where appropriate, ap-
prove major changes in, and determination of other major questions of choice respecting,
the appropriate auditing and accounting principles and practices to be used in the prepa-
ration of the corporation’s financial statements; (5)Perform such other functions as are
prescribes by law, or assigned to the board under a standard of the corporation.

See AMERICAN LAW INSTITUTE, PRINCIPLES OF CORPORATE GOVERNANCE: ANALYSIS AND
RECOMMENDATION (1994), § 3.02 (b): A board of directors also has power to: (1)Initiate
and adopt corporate plans, commitments, and actions; (2)Initiate and adopt changes in

150

accounting principles and practices; (3)Provide advice and counsel to the principal senior
executives; (4)Instruct any committee, principal senior executive, or other officer, and
review the actions of any committee, principal senior executive, or other officer;
(5)Make recommendations to shareholders; (6)Manage the business of the corporation;

(7)Act as to all other corporate matters not requiring shareholder approval.
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( executive committee ) ~ & E & (EZF5 % EH &) (audit
committee ) - ¥4 % B & (nominating committee ) ﬁﬂﬂ% Ha

151
See AMERICAN LAW INSTITUTE, PRINCIPLES OF CORPORATE GOVERNANCE: ANALYSIS AND

RECOMMENDATION (1994), § 3A.01 (a).

2 See AMERICAN LAW INSTITUTE, PRINCIPLES OF CORPORATE GOVERNANCE: ANALYSIS AND
RECOMMENDATION (1994), § 3A.01 (b).

3 See AMERICAN LAW INSTITUTE, PRINCIPLES OF CORPORATE GOVERNANCE: ANALYSIS AND

15

15

RECOMMENDATION (1994), § 3A.01, Comment c.
4 See AMERICAN LAW INSTITUTE, PRINCIPLES OF CORPORATE GOVERNANCE: ANALYSIS AND
RECOMMENDATION (1994), § 3A.01, Comment b.

15
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155

156 SR = %\F%‘&“ ) [ﬁjﬁ%z v Fl4
See Model Business Corporation Act § 8.25 (b) (2003, West): The creation of a commit-
tee and appointment of members to it must be approved by the greater of (1) a majority
of all the directors in office when the action is taken or (2) the number of directors re-
quired by the articles of incorporation or bylaws to take action under section 8.24.

157 See Model Business Corporation Act § 8.25 (a) (2003, West): Unless the articles of in-
corporation or bylaws provide otherwise, a board of directors may create one or more
committees and appoint members of the board of directors to serve on them. Each com-
mittee must have two or more members, who serve at the pleasure of the board of direc-
tors.

158 See Model Business Corporation Act § 8.25 (d) (2003, West): To the extent specified by
the board of directors or in the articles of incorporation or bylaws, each committee may
exercise the authority of the board of directors under section 8.01.

199 See Model Business Corporation Act § 8.25 (c) (2003, West): Sections 8.20 through
8.24, which govern meetings, action without meetings, notice and waiver of notice, and
quorum and voting requirements of the board of directors, apply to committees and their

members as well.
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160

161

162

See Model Business Corporation Act § 25 (e) (2003, West): A committee may not, how-
ever: (1) authorize distributions; (2) approve or propose to shareholders action that this
Act requires be approved by shareholders; (3) fill vacancies on the board of directors or
on any of its committees; (4) amend articles of incorporation pursuant to section 10.02;
(5) adopt, amend, or repeal bylaws; (6) approve a plan of merger not requiring share-
holder approval; (7) authorize or approve reacquisition of shares, except according to a
formula or method prescribed by the board of directors; or (8) authorize or approve the
issuance or sale or contract for sale of shares, or determine the designation and relative
rights, preferences, and limitations of a class or series of shares, except that the board of
directors may authorize a committee (or a senior executive officer of the corporation) to
do so within limits specifically prescribed by the board of directors.

See AMERICAN LAW INSTITUTE, PRINCIPLES OF CORPORATE GOVERNANCE: ANALYSIS AND
RECOMMENDATION (1994) , § 3.02 (c¢): Subject to the board’s ultimate responsibility
for oversight under Subsection (a) (2), the board may delegate to its committees author-
ity to perform any of its function and exercise any of its powers.

See Delaware General Corporation Law § 141 (c) (2) (2003, West): The board of direc-
tors may designate 1 or more committees, each committee to consist of 1 or more of the
directors of the corporation. The board may designate 1 or more directors as alternate
members of any committee, who may replace any absent or disqualified member at any
meeting of the committee. The bylaws may provide that in the absence or disqualifica-
tion of a member of a committee, the member or members present at any meeting and

not disqualified from voting, whether or not such member or members constitute a quo-
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BT BRESO% L ARMWAR  Fk AR BEL A (corporate
governance committee ) - b 0 EEHEML E g ii)% 8
R SBERTEALE # 2R CHT - gt AR AEER # A
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OHITRRSEEEA

KEB TARERE AT E8O0LEE (b) BLRE AR
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rum, may unanimously appoint another member of the board of directors to act at the
meeting in the place of any such absent or disqualified member. Any such committee, to
the extent provided in the resolution of the board of directors, or in the bylaws of the
corporation, shall have and may exercise all the powers and authority of the board of di-
rectors in the management of the business and affairs of the corporation, and may author-
ize the seal of the corporation to be affixed to all papers which may require it; but no
such committee shall have the power or authority in reference to the following matter :
(1) approving or adopting, or recommending to the stockholders, any action or matter ex-
pressly required by this chapter to be submitted to stockholders for approval or (ii)
adopting, amending or repealing any bylaw of the corporation.

163 See Katharina Pistor, Toram Keinan, Jan Kleinheisterkamp & Mark D. West, supra note
129, at 815.

164 See Lynne L. Dallas, supra note 1, at 792.
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165 See STEPHEN M. BAINBRIDGE, CORPORATION LAW AND EcoNowmics 231 (2002).

166 See Marleen A. O’Connor, supra note 13, at 1245.

167 See AMERICAN LAW INSTITUTE, PRINCIPLES OF CORPORATE GOVERNANCE: ANALYSIS AND
RECOMMENDATION (1994), § 3A.01, Comment e.
See Business Roundtable, The Role and Composition of the Board of Directors of the
Large Publicly Owned Corporation, 33 Bus. LAw. 2083, 2083 (1978).

Id. at 2109-2110.
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170 See Sarbanes-Oxley Act of 2002, § 301 (m) (3) (2003, West).

e See ROBERT R. MOELLER, SARBANES-OXLEY AND THE NEW INTERNAL AUDITING RULES
60 (2004).
See REPORT OF THE NEW YORK STOCK EXCHANGE CORPORATE ACCOUNTABILITY AND
LISTING STANDARDS COMMITTEE (June 6, 2002), available at http://www.myse.com/

abouthome.html/query=/about/report.html.
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The Functional Diversity of the
Board of Directors—A Study for
Legal Issues

Chih-Cheng Wang’
Abstract

In the Taiwanese corporate management system, the board of di-
rectors and, especially, the representative director, have real power to
govern the corporation. Auditors monitor the legality of a corporation’s
finances and its directors’ business administration. Historically, the dual
structure of this management system originated from the Japanese
Commercial Code in 1899, and there are quite significant differences
between the American one-tier system and the dual structure manage-
ment system. The Amendment of the Securities Exchange Law (herein-
after called “the Amendment”) of 2006 was aimed to introduce the
American one-tier system into Taiwanese corporate governance reform.
The Amendment will establish one mechanism to enable Taiwanese
public corporations to adopt an American one-tier system. The Amen-
dment expands on the previous provisions by creating at least two dis-
tinct corporate governance options for Taiwanese firms. Public compa-

nies can either maintain the conventional system and have at least two

Associate Professor of Law, National Chung Cheng University. Ph. D. of Law, National
Chengchi University.
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independent directors from among all directors in accordance with the
articles of incorporation, or move entirely to an American one-tier sys-
tem, including an audit committee with at least two independent direc-
tors of all directors.

A number of academic considerations suggest that small board
committees may be preferable. A large board of directors tends to be
contentious and fragmented, which reduces their collective ability to
monitor and discipline senior management. By contrast, in theory, a
number of factors favor large boards. A larger size may facilitate a
board's resource-gathering function. What is the optimal size of a deci-
sion-making group? Another question is whether companies can estab-
lish other board committees by self-governance?

This article first explores the roles of corporate boards under dif-
ferent corporate management systems. Part Il analyzes whether a board
committee is capable of reaching management efficiency. In addition,
Part II discusses the possibility of establishing an executive committee,
a chief executive officer or an audit committee under a two-tiered man-
agement system. Part III asks whether two heads are indeed better than
one? What is more, is having a large board indeed better than having a
small board committee? Parts IV and V introduce the functional diversity
of corporate boards in the United States and Japan, respectively, and
discuss the trend of corporate governance reform in Taiwan based on a
comparative study. Finally, this article proposes a modest conclusion.

Keywords: Board of Directors, Representative Director, Executive Director,
Dual Structure of Management System, One-Tier System,
Independent Directors, Audit Committee, Compensation
Committee, Executive Committee, Chief Executive Officer
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