i

Jn

IR B B ) LR AR 2 S

AR L A T By A

O

£ B
F W B (=Duty to make Informed Business
R EFZUE EREGE Judgment
N +
— EFLHREEHH SO
- #Ey b Asarisktaker ~ —  FE&H (Dutyof Good Faith)
(Easterbrook # 3% % {5 OFEZBZTABLZLHRE
(ORock# 37 = 45 % 8% : Now The Answer Is
% R EGHZ W YES o
OFEERBZWHE

— + F#&#%% (Duty of Care)
Duty to Monitor
(ODuty to Make Inquiry

= Jr#& E & (Duty of Loyalty )
OF E M # AR % (conflict of

interests transaction )

FIATN PR A 2P S VISP S (D) - Y
FRETBLAA20065 1251 15|10 50k HSP IRt i 7 58 Ll
BEV T RGERH A N SIS BB AV B
P JERH R o D TR YRR SR DL I H ) ST

BB o Y e A R Y FURENETH S B

2

/13 A B IS U - 2 [ B R b B B e B U

EGE R
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2 BKEEIH

F—00H

O#F = #H A (compensation )
G\ 5| # & (taking opportu-
nity )
Ok & L REH AT HIFRE
B 2EZELHIMEHLAEESE
1% 2 SO T 3
— UBEHAB RN FAEERY
REBRGZFEERE
(% & ¥\ )7 B (Business Judg-
ment Rule, BJR)
OVLE K% (gross negligence )

HEBRRBLRE B
ARAK

VLA #F & (reasonable care)
IR E KR 2R ALI
Model

= |

S ERBAHEREAELHAER

Bk FR 4 (liability exculpa-
tion )
CERERRGZIEAFERME
+ w8 E 7% % & (Enhanced Scru-
tiny ) E 28 G~ B RATH 2 4
Bz EERE—RERTE
# 2z BIR—Unocal/Unitrin Doct-

rine

+ 288\ (Entire Fairness) fF
B EEHREH L FERE L
DT EFIEMAEERREL
Wk fF A REREE R AN

i EFRRIRKRBHHAFZHK

BT A

% W
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Lt F+=A FTELRAFEALFEREINRE 3

i o

HKEAAERAREATSBERE  BRAEFGZREL NEE
TR OBEMRAE  BEETRARFAEEIIRARS
(fiduciary duty) #4253l &  FAPBHEZT T ABFLELE
Ko AXBEEVNXBEENRMN AT ERMMAG BT EZHE - &
ARAERBFRAEZ ST HFEZARBELNE - LR ERZIT
FHIFERZ A EFEEFRERAEEUR WA RER ERRT AR
MEGHERAGFEERZSE SRR ERREE L Z N
o BHRMNASEHAEREHZNBERE - Twll = Tw 2
F o EZOONFENH B R MK EZKAIn re the Walt Disney
Company Derivative Litigationfly £ AF > I EBEXFHRERK
Wz —BIAIWE MEFRAIRRB AR EIREHZ T LML
TEHZMNATEZHBEI LA RS 25 HATHLIETH
R ERZNZE 2 FHEAN LSRRG A E BT
B FAEECRENAEHRERIER  LAKEZEN -
BTtk BRHEMAGAEFTHREEZZERERH ZATHIFERA
—EFEE=ZRAF HEERT  HEERHTRBEZINEHSH—
B ECHET 2, MElEZHA LR SRR ZFEFE
AR —EEAGREEL LT AR Z =/ & T Lo :
g F R Al (BJR) -~ jpi& & % % & (Enhanced Scrutiny) f %
8 /> (Entire Faimess) &#—# > 2 FARTEATABREZF
TREE URSWERERER A ZER -

i - BEERY  BHER  IEERR  EEEF - BRELHEH - ME

BRARS - ERARKE - ISEHERA ~ BN RMNATE M
MEVAEE - BRATM
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4 BKESFH #—-00M

DIl

B Hl

BEANER_OO0O—F+—ABLE  FREFTLHES
MERE B BERREECIBEY  HABGEE R
BURBEFN GCTRENE KB RENZF T F P E & 7177%“ -
T FAREEELEFLMAH (fiduciary duty) # 42
h— X2 ETHEARAERNFAESEHRLEEHE - THHEUL
AR ESEREZIRE UAEREZHAE T £1E
BEER B TEEHFIRKTAEAZLILESH HERLIE
Sk A T 0 B Bl B RS B AR R R B b e T R L 9O 0 1R TR

BT 1966 5 (S5 2 il SY202 0040 €001 LU SF Y (L » 5 T
HBRE qiﬁ@ﬁiﬁ' ﬂ‘%’%ﬁﬁ@“ VAR (82001 F STV R JER
AR U 2 IR A e R LR E L -
FE Rl 5723 I"T?‘flfgl%ﬂ SRlpE ’E%f&l%fﬁ’iiu|‘?$57;§j CE A
DEREST - JEE Y 520 R 5? TFH?% Ejé’ﬁﬁf’éﬁ’% =1 i FH?’?%
A5 - TR R Rt JEF ’ Wﬁ\“_ ?iiéi. ’ ijg't“*}?r'ﬁﬁﬂlii
VMWWY®Wﬁmﬁ@”VWﬂ Z5H o 1E2 Kl fiduciary duty— 5.0 ZFE
T F-FE[%J;@}E R R A f,JT+%“EFq|~7r£Iﬁ;IJ%[,%§d
I'Tkl"%'fﬁj d ﬁﬁﬂ‘ B8 APl Rl A o I14SE) T 19955 95
AP R *Uﬁﬁﬁ? SSES li‘ﬂ’ﬁﬁ’ﬂ E& = ?J?ii'ﬁ’p%‘?*lﬁ%ﬁﬁé‘“ @ » FI730)
L 2002£p SELFUR B T‘J P+ ﬂﬁrﬂq&ﬁ" I/ﬂj;? 4o f'”iil
Fpufi‘f‘fﬁﬁﬁlﬂz{” E|159I‘PK » 2006F 4F <j p o FE R ;;;,JJ/[ ¥
g R | F' TRy 4 ) i%?*ﬁ[l%hu s LN 5 20025 105] 5
AT DMLY R g 26t
R RN RS N EJSSJJ » 20035 35 3
a“ﬂiﬁ?%ﬁiﬁﬁw 7= RN “?V%%%T“;*WE%W?
BV NGRS S S Y R f13sT rT“W qsrﬁ@ﬂ
({;gtb%?l:»ﬂ?w) AMRG Il':?f?"g% FRUEF 2555 (duty of loyalty) | =
r¥~:1'nscyiaj (duty of care) |, » & §’tr M JEAS (good faith) | B ﬁLﬁu
VPR > FIT778)TN 0 2006F 9F[ P .

T R T

_'1+—rv
2R

_"_l

jJI
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s = A FELMAHRAFGERELAE 5

BITARERE EEEFRE? BAWNT ECHEH LIRS 1A
TRMEBLAM NG EFEREZEYT > TAWAEZA LR
AREZEBR HELGAEHTNEETREZTERZBHAZIR
HowE o HEERREARE A Z BT N HH R RE
FEUNEBEREHAREEZHRHEZLA > TAEHFLETMHEE R
ZHu o Ak eEs -
ERBRRTRAEEZM % WHEEALTARINEE L
MAHZ &M ARELXHFEEFAREHRERALNE > TH B
RERZEZEZFERDBESFTZETE > HEALALH  AXHHK
%Mﬁ%ﬁ% WMAX Z g ER#AHE RESHA A KRt
TTARAENER » D BREE ERRE ?ﬂ%z%%°
R Z B R 8 E A DL £ BB RO A % (Delaware General
Corporation Law, DL T f#4DEL. GEN. CORP. LAW ) T % 7 9F B 44 1
ﬁﬂzﬁ%%%@ CREZMERRREREH A ZHRAE
& IRV R £ B xZE 2L e (The American Law Insti-
tute, ALI) = Principles of Corporate Governance: Analysis And Rec-
ommendations® ( UL T £ 7% ALI PRINCIPLES OF CORP. GOV.) %8 » #f
AR EZL ARG LB EHRAE - B g | H OB A AE S RO
ZHABAHETEEHRR > BTEO M EERGEN > LRGEHEH

'&ﬁf%"‘[éf fle ’i&ﬁJ (ENEES B*Lﬁfﬂ FT YA ET RIS £ = S = TV E H
F UM SR BN F‘ ZEl o See EDWARD P. WELCH & ANDREW J.

TUREZYN FOLK ON THE DELAWARE GENERAL CORPORATION LAW: FUNDAMENTALS,

79 (Aspen Law & Business, 1998 ed.). ngf"ﬁf 18 2 PR S 2 L e A T A
YA Ghe B R o Bl L bR R ﬁ*#%ﬂl}rﬁﬁﬁ » 893

EJ193J\Pk ) 2006£F ZFJ o

THE AMERICAN LAW INSTITUTE, PRINCIPLES OF CORPORATE GOVERNANCE: ANALYSIS

AND RECOMMENDATIONS (hereinafter as PRINCIPLES OF CORP. GOV.), 1994 with 2004

Supp., American Law Institute Publishers.
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6 HKEEIFH #—-00M
Z R EATHRE -

B ESZIEE  EREAE
— > IR B R

EAERBERAS;BZEBHT  EZENE T B EMEA

B MEERAEX BRTHETHER  UELREALTHNRELA

oW TEEFE, NEETEE TEE EHELAWE  XEAT
Bl B EETHAZLE -

ERUNCES & & SN S CR T AR F SN}

ﬁ%ﬁ (owners-shareholders) 2 Z#  REBEEHE NS E£H2

AEHAFEEMRRY 2 f&EEt - fkDEL. GEN. CORP. LAW

§ 141 (a)IE AR E  RIFERZR AT ERZARIAE - TR AF

TEH o MEEFTARAGEE A AL c ERESEARAE

Bl Fljii (B E LY FIJ YEGE S T ‘ifﬁﬁ FJE& )
192[5 5V 12 -
See DELAWARE GENERAL CORPORATION LAW (hereinafter as DEL. GEN. CORP. LAW),
Section § 141 (a) first sentence states: “The business and affairs of every corpora-
tion organized under this chapter shall be managed by or under the direction of a
board of directors, except as maybe otherwise provided in this chapter or in its cer-
tificate of incorporation”. A= " fIJll I EJ!F’-? Fffl—Fﬁ BEY |'JEJ"EJ: TEEFIE - @5
BISE I 2 LV ASRT o+ DRI RS S B @ 2 TR TR )
§m&(w@j'V%¢:1#%’|@¢1%¢EJHJ’@ﬁ‘wn‘ffih%ruﬁ*a
AEE ST BV ARSI S A see WELCH &
TUREZYN, supra note 4, at 79-80. fgw ~* FJ il# (MBCA) * (&1l f[J ¥
(RMBCA) 578.01 (b) /¥ FHEgp™ : “. the business and affairs of the cor-
poration managed by or under the direction of, its boards of directors, subject to any

limitation set forth in this articles of incorporation or in an agreement authorized
under section 7.327E R EEEL S AEK{] o M AEEL TE IR R :Fﬁ R
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s = A FELRABRAEERRELAE T

LRHEATEETEE" BERRATNESEHES > FAl L LA
Dler s (meeting) B~ HloBUEEL2B Y EHAE
( unanimous written consent) & 4 ji% 7 2% j] P BERDLg T
WRh#z EWENEESHARERBAATRER L EEE
BHABHEERLEE  HEeBETELIRRER  THEAFE2
a0 —fRts EEEMMERBER R EEEE REL
YEEES  MERESEEA  RELEAZFERH - Kt
BRMETEEZ% 5 € (subcommittees) 2 A& T EHEA » HZEH
BERA"  HlE - BRAERMEmA (bylaws) -~ AFEAE
ﬁz%%%%ﬁ%&ﬁﬁ~éﬁ~%%Ek%%‘@ﬁ%“°

R LR EREFLTESEZHR - WRTE LR A
BN EREBR AN MTESER L ARELAT  REEEE
b % 4 % B 3 A 8] R (corporate conscience) ;7 & A B %
R kEZ it LA AANEEC R ENHT RN H
B EEEREERER MATAZLHHEETAA S GRENE
EEAAAR S - BREBTESHAREEC LB IAG &

e f IE'TF” fF’ﬂ direction ; -
PG| BRI QORI L0 - s
L[,ﬁy wrga;;@ ) RS R t

o RMBCA § 8.21f% » DEL GEN. CORP. LAW § 141 (f) - I#RMBCA § 8.21 (b)IEFE
Hifffpt 2 2 F' pl{ Hi o m%ﬁ—‘%ﬁ%ﬁﬁ‘;%?ﬁﬂ ;“"EJFI”TT [ﬁj o See ROBERT CHARLES
CLARK, CORPORATE LAW, 109 infra, Little, Brown and Company (1986).

10
Id. at 110.

L I R . | s o -
EacbdTaRNCIRE S S PN Y KRR By A &“Fhfﬁﬁﬂ TR o = I il 57240
.

12 See CLARK, supra note 9, at 105-6. J\Jffl’?iﬁ;l/ﬁgi‘ﬁ@fﬂ@ I';’T'fﬁﬂﬁ} e ==
fi

13

See CLARK, supra note 9, at 107, see also WELCH & TUREZYN, supra note 4, at 81-2.
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8 HKiEEIH #—-00M

BERRESE  EAAREMERBEARITRBTELRE  MEEE A
@%uv¢ RUERS B EHNSE "  Hk ERRMNEHEK
THAFARANTZEET > BHNFEE (&) RFARHATEHE
% % 2 8% (day-to-day activities) » MAHEFeHhEZ FEL
BAEE"®-

CHEBEZAG

AL EOEXBERFTALBZERNT  bERAFHEHKE
HOXZRBERBRTEZERE AR ZEE ABK > T F 4
BEBEBREALBRFEAERAANE REEe 2 HETELTESN
"R R B AE (risk-finder) | - WJLZE Rl B R R B (risk-
taker) ; - MFEBARRMBERTFULERKRE  UTENUE
B ELARBIRZPAANEZTERLEARNE S 28

As a risk-taker

Fﬁﬂ\ﬁg“ﬁ’”ﬁf“ﬁii ) fi?ﬁﬁfl ’ ng'g R q‘fﬁjj %552 I iﬁ‘u B
o AT R g ?E‘“‘ﬁ%ﬁkﬂ [/%*f i F'ﬁiﬁg&% FEE - 1335
I'I™ 520055 11%5] -
14 See CLARK, supra note 9, at 108. & Hi (& g’ﬁ;jf{‘\E\ij‘k il ~ BYF o~ AERY ~ VD
ﬁ*"}“ﬁ&/?@ = fifﬁﬂ%*&"ﬂ \flJf’iI"':’ P52 E L I'%FE'IﬁI'J[‘E
%’;EE * ﬁ*ﬂwq*#ﬂkﬁ']ﬁc =3 i’ﬁlﬁt FITRIP5E F VR 2 ﬁ'ﬁ'%gd57
I q“‘A HHUWF'IHV@’FE'FTJ *gJ' '/ PRI - o P ANERIE SR
i 2RI [/77'«@7 = EURUNT - R ijfil'gﬂ S Ft'ﬁ“‘ lﬁj%ﬁﬂ o
T AR TR D 2R %sﬁ'afgjﬁflﬁﬁ ?

15 Rosenblatt v. Getty Oil, 493 A.2d 929, 943 (Del. 1985). M=% Tl 5 A ?;F;g\
Jﬁ Jyj‘%jf/‘ QEH F [; 'v'V£{/ T@T}"y@ .h_IEI IS [/ =3 tf , fﬁt’ﬁ,LJ”?iK?EF?JtZEI ‘Fgf

e Flii PRI M B IF{J-H Y7 8L > Canal Capital Corp. v. French, C.A.
No. 11764 (Del. Ch. 1992), and Grimes v. Donald, C.A. No. 13358 (Del. Ch. 1995),
cited from WELCH & TUREZYN, supra note 4, at 81-2.
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Lt F+=A FELMAH R AFEREZ R 9

(O Easterbrook % = &i5)'°

BHER—ZFXAAATEER  ZANFUTHRERE#E

[#e1] A5 K15 2081002 4% F B - HZS1004 F 1 iy o+
B+ X R - B i R A ] € 158102 4 i 5

[#e2)] A5 MFESIS0Z I E HB - B4/ SSOH (£ 2
MYEMBER > A A FERE AT EAAFR20Z 28 EH4E
A ET LTSI hEHEEBURERAZRREZEEHNE T
B —pz—#e AEEBRESeREE2Z LR EMHASLS-

[#ea3] AEl#HF28200 % EHE - EET 2R TELALFE
ERE > EGAMAENEEEIEMAE - A4 E 86 E
HEERRzZMeNE  A2BR R AR Be3Z B8 F M A820-

Easterbrook# #% 38 4 » #£ b e 1A €22 B - M 8 4%
FEEERO2ETHRYE  MESREIREH TR EER 21T
BETHEEREEMERG LR ER G MERS2EM 3L
Ml > BB IEZSREEREI BRE3THLI;ETT
Wz HE MEEEEHRES-

(©Rock 52 g45"
N HUT - EHe -

16 + A Erd |V ] F Y F I Frank H. Easterbrook & Daniel R. Fischel, Corporate Control
Transactions, 91 YALE L.J. 698, 703-4 (1982).

Edward B. RockF7 £5 3 @l -~ 1% Hd S SRk S5 > Associate Dean & Saul
A Fox. Distinguished Professor of Business Law » ™ 4% (= Co-director of Institute
for Law and economics » fli = £§ ™ $4 2k ~ YRR~ (R S 0SS LB

A 15 FIRoCKFEIID BIH I » 25 F % B 585 R 3 Y
IS 330 20 0 e B TR R 2 MR i VR
% http://www.law.upenn.edu/cf/faculty/erock/ °

17
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10 B KEZFH #—-00M

[#eA) #%&$10 Million » 5 50%7% L4745 # $100 Millionz %&
Fl > 50%% F| %0 ;

[# &B] # % $10 Million - # 100% 7 UL 1% | $20 Million %%
Al 0%EE A -

LA e A T (E 1 (expected value) #8$50 Million ( 100
M x 0.5) - W#eBz 3 # & & 8l £$20 Million » [ 1 35 3 % 48 4
e imat A BB A B 4 # (risk diversified) 2 #% &KL
A EeARRR AT EHM 2B EEE - E5 51 A (individual )
BETUBRES  AEATRZEERZHREB HHEEARLE
HABRLAZEAR  EZEATKRLGERAR I B ZHES > SHH
ME > #MeBlkEERELEE WMELARERERELA B
B REREEME ZBRAERAIBEAEA > HibEZgE FR
PR B E 2 EEN RAEERCAFLLAGERY -

R 4% b 7t Easterbrook % #% S Rock # % 2 # | » R AT Z &
Ez e DI W FAER %I (risk finder) - T
FRHMEZEEFRRRTESE (risk taker, risk taking) - PL& 28K
HAlERAFE S DR NS EEFARRTEE - 81T 8
BENBREFLSERTATMEEAREE  BRFREREEFLR
8% ETTARERESHARE AN AR L2 BHER
o EAMEREHZER AN FRAESZITABRERAEEER
BoOFEUHAEREZZRE -

8 See Bayless Manning, The Business Judgment Rule and the Director’s Duty of At-
tention: Time for Reality, 39 Bus. LAwW 1477, 1482 (1984).
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s F+=A FTELMAHEA FFEREZHR 1]

\

2 BHEBLZAY

BREGFREZZTAERE —RABEZFHRHANARL L
BERATERES  MEHRRFREETEZTZARAREAR
o hHEZFEREEEEZ NG EBA T BRI E LBl
HE T HHEE" - LM EH (fiduciary duty) = 13 % 3 65 7
Ly HBRTAFRE FEE HOAREEARLT —% > MEHK
—ZFRE BT RMEAR > 2 ESF R/ ELREH LN B KT
TAHBEHERREE T L=\ F 2 M8 # Bl Smith v. Van
Gorkom %l » ZM T HERA B EREHELE "TEEEH K
BEWmAEH D MOORERA  BMREERED re the
Walt Disney Company Derivative Litig@ttionz1 o R EERT
BREREHZEHINEZ— EEHAANSHEFREFTMUZTC
WAL THRALARRGECSIERFRIEZLRET =K

22
57\ °

19
See GREGORY V. VARALLO & DANIEL A. DREISBACH, FUNDAMENTALS OF CORPO-

RATE GOVERNANCE 3-4 (ABA, 1996); see also WELCH & TUREZYN, supra note 4, at
88. [ 2 AR O T 2 I o 2 USRS fufh - i U
LK B %é?ﬁ?ﬁiﬁmfﬂ——wﬁ$kVﬂﬁﬁi?éﬁ#ﬂV
FIRYERAS -~ ﬁﬁ%l’?ﬁ@kﬁ??ﬁ FE Y PR A AR S - 1782
H 5 F11935)™ 5 20055+ 125 o
20 Smith v. Van Gorkom, 488 A.2d 858, 872-3 (Del. 1985), see also Polk v. Good, 507
A.2d 531, 536 (Del. 1986).
21 In re the Walt Disney Company Derivative Litigation, 906 A.2d 27 (Del. 2006).
2ZWW@ﬁLWﬁ*VH§ﬂ?¢%W PR+ I J R 2 il
% N Wﬁiﬂl?hlﬂ £] = NS duty of care ™ duty of loyalty » 4 fgood faith
ES ENTF T[] » 2 JLVARALLO & DREISBACH, supra note 19, at 1, 30 infra; see also
WELCH &. TUREZYN, supra note 4, at 84 infra. = ¥ 3 » [ » FI117 > 2006
FRE] 5 W “‘f 'JTEW FISFRAFI pLIE - [ A T & R WA RA
leF%cwn ’ F‘ 4 Y Fq,ur, E.Lsuwjjlﬂld ?,L?«‘w% o A o 19 2T Rl AR
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AXFTEZAHAERERH N EE L RAEFHAGIPELE
BoRRAAES  wmibe B8N - KEFZEE  BHRMET
ZEAEH  UATUT [B—1 %7 H5RAE=RE SGEIEX
R ETRZHA -

— Duty of Care————————— duty to monitor

— duty to make inquiry

— duty to make informed business judgment
Fiduciary — waste claims

Duty — |—Duty of Good Faith —

— duty to act lawfully

basic self-dealing

— transaction
transaction with corp.
—Duty of Loyalty — compensation
— business opportunity
— taking opportunity—
— competition
L— use of assets &
information
J—
# BV~ > JaMEs D. Cox & THOMAS LEE HAZEN, CORPORATIONS, 184 infra (Aspen

Publishers, 2003) » “#- 7 E 3 f’Ef[l}{ij’duty of skill & diligence="I'J3j[] * | £ f&l?&’?&‘.
;‘f;{/ [“LN,}}».;I/ - o ﬁFT chj i/[lﬁfj%d/ ;‘)‘F[ l’” o
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s F+=A FTELRAHRA) FFEFEZHR 13

— ~ [ EEFS (Duty of Care ) 23

B BaGGE: EEEGRARLN  HEBBEAA
LEREZEELH A EREERET BHNBZE RS
ECALBRBTARBTLES  FTRAEEECIHERET
fEd  UERHRAFABE 2 ERARAE LR EG  REF 2R
BRHAGZEE T EAHLERABEEL T FARERBET
BYTRER BN UTTAN TRAAEAEREELE
A% RHMBEREEZ6H  HAG LB REREE o - R
FHEHEZNTRE ANV EBRSRALEZBEHERLES - 1
TS AR AT UHEERY -

(Duty to Monitor

ALPH EEE—MBELSBRZAE  RREBRRAZRZE
R4 HREEEREFAFPERRE  MHR-—HEFEEEFR
REBEZNN > BHNRFREETERZTETARERARME ? &
EEEHNBEABZ - MHEFBETHRKER  ETHER
HERET 2

LEFEAHRAEMEEREEARERERY 7
1t Francis v. United Jersey Bank®™®— 5 b » 35 %3 £ N\ 5] B #

2 gt Eﬁ:é‘»{}[ﬁ'duty of care’ IV £ duty of attention > see Manning, supra note 18, the

title of the article.

24 See VARALLO & DREISBACH, supra note 19, at 34.

25
26

See CLARK, supra note 9, at 125.
Francis v. United Jersey Bank, 87 N.J. 15, 432 A.2d 814 (N.J. 1981) T H G IE
S SR DB e 90

}%lfl fﬁﬁﬂj‘@flngq% » [ETE R 2] (trial) F'JTT* ﬁ’v HJE ﬁl‘éﬁ
AT Fﬁ?ﬁ, [fEF =g o
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14 B KR EZFH #—-00M

FEZHELEEA (estate) (UTUHEEZTHMBZ) > ZKE
FEAHX _THEEINNES BREEZHQAFAEFNRTUN
NEM@E - TRYBEQFAMBRGHRK > EHRAZLFA I REZLHE
GRELEBZERS  CHEBREZAEZT HFREAFZ
o BRENAEBNHERT  RELHWEEHA (trustees) -
EIRBEEEIRAREARAAMES MELXAREE S AE
CE HMBEESZREAANFAZHNEEMEARRMGE  MEX
BEEERABHERE -

METAMNREERRA  FHESNLEARLARZEZEELS
KRR % (rudimentary understanding) - [H &% E A H T A KT
E %% (ordinary care) Z ¥ & #0#& B £ 7% DA R B 2 sk T K AT
FREEIELENE  E—EFARERBENZHELRUBITE
EEAGH 0 NHEFEMBRELEREBE LW BEELEEZ
B BHE O EEHANTZLELAFK T ER R R (info-
med) | 2 &% GRANEEZSHENGEHRZAELE MEZE
THRHANAZTETAN TRARAF ) 2REEHZ » TUNH
EBRZ R - BER > BELREREZLEANMARFIHEEE  BE
KREEHN NG EH A " A Y EE (general monitoring) | » H #F
ERESREFZCRNEMRNA XD RALE  FERPKER
FEEgR TRAMAEH MG R X EZRETSE  NERXITAY
EUNGES R EEA RS E

2EZEHEHRNTNEINERG Z R 2
D% & J#
1£ Graham v. Allis-Chalmers Manufacturing Co. 28— ]

27 87 N.J., 31.

28 Graham v. Allis-Chalmers Manufacturing Co., 188 A.2d 125 (Del. 1963).

—148-



At FE+=A FEERABRAFEEREIAR 1S

Allis-Chalmers N 5] % R R B # RiE e ff iz (K2 &% —1%) 8
W 24T & (price-fixing) - 3%/ 5] 2 b F 4 £ & 78 3| T # 51 % 3
B BUREBRREE - EREH 2B REL IAHQFAZESE
FMArIFE FRAE ARG - £k EFEAKEM® (individually and
as a group) ERFEEH  REZTRUEESHANGLEAR
REHA R EZATARE ¥ o M E 3 H T s ol & 3 JF 9 &
(actual knowledge) L #EAT% » MR EEMERUER T F A
RFALNENEEERFATRGEEHALCEAZEERTS  EHAF
FrgzBEaRlae? BRRMNREERLL  EETAH
MEBASBREAGRELEE  REFAESESHTIRESZTZIE
B BRESHERANRBEMEG RERZFET > RAFRH
A BB A M (system of espionage) PAEFH N&] Z #IEATA - #
EEAERE NN EZIREZELZET TRE, AFZREA
BHEFETLEY DU AEHARLEED ERTZRATA LS
Mz NMEBEZLRBEED -

@) F T8z

Clark (% il & L H TR 2 BEH N A AELE KA AE
—ENERHARHHAFE 2B ARRERE WA AEE - B —
EEREIWME  BAERAHERZRT  EHERAG A 2%
X RUMEL "TEETLLAENEENF L% KHME (records
and reports) | > F—ENIEERAL > E£ELE EALEHER

29 188 A.2d 127.

30 Id. at 130-31. ¥ [%’]?"ﬁ f# [~DEL. GEN. CORP. LAW § 141 (f) (ZrH = Clarks
'JTEij'ﬁEJf § 141 (e)) Ap FENE JrEpREp A |l F 7 Eﬁ“ﬁ J iifﬁ?ﬁ??itru '
% alq* o AEHE RS T i Y VIREER R B o R ERIV S B
T Tull ﬁ“ﬁﬁ‘/z{fﬁ I Y I TS E] VTEJ EIf e 1d. at 130.
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2 HEFR BALTHABERARH IR AH -

Allis-Chalmers— % 2z B £ » 7»— LU F 2 In re Caremark In-
ternational Inc. Derivative Litigation™>¥| ik # 5| F & » L E LA #
I%M&jxﬁﬁlﬁﬁ BAEEMEFTHRRBEREEZHBA

i BFALER  ZAAZINGHEA2ZRE  BKEEALEEZ R
Eﬁiﬁ“’iﬁ%?@*%@%%&ﬂiﬁﬁ’ﬁﬁ@ﬂ%lﬁ
ik 4% o %Y % & mAllis-Chalmers— £ i 2 R 4 £
CEREE ARV € MY L& R YN
E % 2 H 1k BDEL. GEN. CORP. LAW § 1416 B B A2 £ RKE K
Fib sl WA JER —Ee stz T E K4 % 4 (information
and reporting system) | - DI{FEEZE & K EFLHE A I B £
Mk M AR K& % %3 (compliance with law and its business per-
formance) |, FE A " E K R (informed) , =42 - DUAF A
ke - EZWNHBERABRAAEIATE S TAHAG PR - A XEE
FEREAHEA LR THEZGZVLELN T HF (good
faith) | FRACT L X EZN AR ERRAL > LEZALTUFR
2B 4R B R by AR

% g #k 20 (Caremark International) A 7] 7 — {8 H #&E fF iy %
EEFEaNEEERAA  WESCEINAZEZHZEARAER £
REMERBKEEFTHORABITHERH M AR LE T2 & &7

31 See CLARK, supra note 9, at 131-2.
32

In re Caremark International Inc. Derivative Litigation, 698 A.2d 959 (Del. Ch.
1996).

Id. at 961 infra, Section 1 Background.

Id. at 970. quoting Smith v. Van Gorkam, 488 A.2d 858 (Del. 1985); Paramount
Communication v. QVC Network, 637 A.2d 34 (Del. 1994).

% 14

33
34
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o MERELABRERGH  ARELAREEN  AEZHETIZ
E AT A HF Y s ; BJE & Tk & (should have known) 3% 3% 7% 47
4 CEZRBEHEZ LS AU ILZEERITA S D.EE LIk Z H iR
T RAT 2 RERREEHEMED

wi%w’ﬁﬁEM£haﬁéﬁﬂm WEPTeE = T AR A
# (red flag test) | % AANFA ZHBNHELH ERESLE
HBZLEKXK  HENFAFEEIZERTAMZIATEHEE Z &S R H
WHEZAGHEEBEEELE  AREFRREREZFRMH A H L
iz BE%N  EZLAREEANTINCHKE—ARZNAEEA
WAK  ZRECHEZAAE  WBRABRHEEREREEN LA
E%%%z*ﬁﬁ’%ﬁiiﬁﬁ%%’@%$z& RBEE
%&ﬂzﬁ%ﬁ4ﬁ EEEERBEENZARZITLES » HZ

Bfr—BEE MEZFZEER %ﬁ%ﬁ%&ﬁ T JE A E 2 48
%Eﬁ%aﬁ°

Etr MER REEF 28R £BHELRNHERZ
" Corporate Lawyering ; {2 » A ERELLEER W " &
t2# 15 £ % (Legal Compliance officer) | JF B35 EHE EEZ W
T BNz A HFRTARGHE I LR 28 -

6 Id. at 971.

7 See VARALLO & DREISBACH, supra note 19, at 34. E}féﬂf/‘;‘ Al ?Z EgE FLANlENG ﬁﬁl_
7" 2B Kevin B. Huff, The Role of Corporate Compliance Programs in Determin-
ing Corporate Criminal Liability: A Suggested Approach, 96 COLUM. L. REv. 1252
(1996).
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(& Duty to Make Inquiry38

MR — %% WS A AR RTEERN—L_OF
BT {F 2 #| % Bates v. Dresser™ » ¥ B — % B H MBI - £H
NABZERFERNERE 2 S 2R B  SRTZHEK
(president) ¥ EEE R EER K - HANBITEEA B F R BH 2
E SRR 2R REHRIME 2 2B B RAH KT
AL AN RE L2 BT A3mEaY ZEERRARE
HANTBE  BRUTMEEHERTELHE L LE A
T¥zZHmkz A FEHBREZATAEMMPEE > WZBE 2T &
ﬁ%@ﬂﬁ%ﬁﬁ,fiﬁ%%%uﬁ CRMER R AE L
E%ﬁ%é’ﬁﬁﬁﬁﬁm°

WEBREEAFAZEBERAEFALLF L > THE—(HoEL

FE ¥ Duty to make Inquiry V/ #17 % 'FIE‘“"Duty to monltorf ing EI%] UriE - SFHRD
L Nl ﬂMSdmmmﬁ%Jﬁrﬁﬂ ﬂqﬂﬁjyhzw(hwmwkM—
ternational Inc., Derivative thzgatlonFFA rduty to make inquiry ; 7 G o BH
ﬁk?tDmMom%emkagﬁ%ﬁV%W’W@Tfﬁﬂﬁ’ﬁhﬂm
i M4 > See LEWIS D. SOLOMON et al., CORPORATIONS LAW AND POLICY—
MATERIALS AND PROBLEMS, 667 infra (4th ed., West Group, 1998); [ijMelvin Aron
EisenbergEJ]J}{ﬁ’In re Caremark}gﬂi"?* F &S T The duty to ensure that the cor-
mm%nhmeﬁmﬂemMMlmmmeﬁivjiﬂyyﬁﬁéﬁjH’sw
EISENBERG, CORPORATIONS AND OTHER BUSINESS ORGANIZATIONS—CASES AND MA-
TERIALS, 569 infra (8th ed., Foundation Press, 2000). [ijALI PRINCIPLES OF CORP.
Gov. § 4.01 (a)(1)[EHEE Fi T Tduty of inquiry ; » ™ 4 L AT I duty
KMMMMJJWJ’FHﬂCmmmmVﬁ%%ﬁb ﬁ@V’T'ﬁ MEZES
hg[jJ_{\ " duty of inquiry ; ™ » see ALI PRINCIPLES OF CORP. GOv. Comments to

§ 4.01 (a)(1), 165 infra.

o Bates v. Dresser, 251 U.S. 524, 40 S. Ct. 247 (1920).

0 251 U.S., 526-7.

41 251 U.S., 531.
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FEERARAERE  BZEHZALRGLIELRE MM LY
BERE - FHEAFGREEFRATESF  WBFZEEFAD
R BFEZCmBLLERATEEN TR N RELETEZ
RnGaEe  NEENLEARGEELAAGEZHAET ALK
CREREABAETENZAG  MAZAAENREEALERER
M DRSS 2 E MRS ERATEY - Fib > # g
SNBERAARBHR  BARAERBEELAFAEARKET RN
B EBHAAMERY  MZEFH 0 "HEEF (triggering
event) | BHEEZHEEZEHERTEZERGRAZBELER
U0 BOITE  FEB BN AT 2 BB R
kO MEFRERLENFAZERLIBHIEELT LHH X LfEE T
AR 2B WEBTHEEBZEN  BMEFEEF LR
T Y TEARAERMBERK U ETEERAET A2 =
FoAE s MBASERHAE  EEMERATZRENGATAER
JZ W BT 3 76 # (reasonably believes to be necessary) | 2[R » th—
EREAFHEZHZEX  THEXGEZEEFRAHLALEDE
CEZILERE MEBEXRNGHERAZCOCRUFA—HAHE
FzH MATZFFRREBRATE » AEURAFLEAR
WEEF AT R ERRTRLAENG NI R FEEER - &
Bl GESSESS JoFT08-a ST L R

BMez CERHEFFTZEH ATHAMZEE  HEZFE
B AEHAEEZHGE  RERETBERKEEZHD

42 See Comment to § 4.01 (a)(1)-(a)(2) of ALI PRINCIPLES OF CORP. GOV., 161; see

also VARALLO & DERISBACH, supra note 19, at 36. [F=— X8|V &5k =2 Byh Va7
IR AR AU ] o P 5 0 R
See Comment to § 4.01 (a)(1)-(a)(2) of ALI PRINCIPLES OF CORP. GOV., 163.
44
Id. at 163-4.
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—BAEBTRRAZRAE MREEET T REAFELERET
RMAR > ERETUEANDN ZHERBRAAREAREEZTNHZL
AERA TEATEE, > ABENTRLAARANZEEARHE
{}450

(=Duty to Make Informed Business Judgment

ZE Smith v. Van Gork0m46—‘% H o # & 2z —Jerome Van Gorkom
% Trans Unionz £ £ & £ & K #{T&K (CEO) » FFNEMEHR
BOAXERBRIEFRVAANBEESRERESZ AR
2 WM B A - ATrans Union A 5] W M B A - M &
(CFO) 17 Van Gorkom# £ f 5+ /A 5] 2 X (B # & X 50 % 7T & W ¥]
#x 2 #E > {2 Van GorkomB & m B E A EEERSS X
7C » $UH % » Van Gorkom 9 f 13 H f£ & s @ /A &] R AE# P2 it
T WEEEFIIABEEEATHEMAE - LAEIA19H %t E R0
A0 ZHEZG  MAaAkE  EHHCAALELETMIEZ
HE EEHEMRERTE2THANE - MAEIHA0HZ & T » £
& Van Gorkomz — + 4@ DB HEMEFTAREAZETTHE -
TEREZRBHWAMN  EFCNEXUEBRSETHEAA -
Van Gorkom b fg 7+ & H 5 e BY S GF g N Bl AT & PF 34 2L
BHI0ASE R EFEHRAEY -

AMZIEFZHWERESTCER LA NERSSETZEHE
A Az BRETHER T EM T L (informed) | ? ZER A
FEZgH N Van GortkomZ I EH ENE REBERESZZETES
N - R EFEHNAAZEEBGEATENRE > WO

40 Id. at 164.
46 Smith v. Van Gorkom, 488 A.2d 858 (Del. 1985).
47 488 A.2d 863-870.
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s F+=A FTELMAHREA FFEREZ R 2]

A0H 2 E ¢k BEL£MLEZH/HT R NN ERESSE
BSSE Tzt BABAEGRY - ERE—F %7 AL Van
Gorkomz_ [ 8 # 4 1 & VL #% i DEL. GEN. CORP. LAW § 141 (e)z #
% {4 [ 4 Van Gorkom K & ¥ 3 4§ 6 HOF 1 & £ » T B 3 & A 32
HrHRPENABEENBEAETEN  TEMARY KE
(leveraged buy out) Z g0 » W E MM Lt 2 DI{FAE B EHEE
W HE EDOLAEEHEE (subject matter) HH 2 H4 » &
EERTHINIRENEETMARS  ABEHZHE2 £
ERLEHCHREHE CTREGETEAS B M EE LT
BE UK R0 A A 0 Tinformed | 2 B A PT & 2 k™

BE THOAWHEFEEE LM A2t EETHRERAF
BHHRNFZEEETAR  FRBR GBI P BN SR
% 0 0k 36 Ik 3E A0 B P 2 4 B0 R LA R informed » {2 A 5] Y
BN H N 2 B R R R F R R 2 AR
M BEERS A £HESHHBRELHARN LG E
2R BT MR TH M (rough and preliminary) | - T
BERZRE BT RUAHLHAG AT Z B EFRELE e
FERFEMHAL > ELYF A2 Van GorkomTFEF E Xk F KA
MBS NEEEC BN ERBERY  EUERAT
K E KK E (recessing the meeting) LAIUEE % % 3l - T E 47 1F M
v BREEABENZRED WA H K ERREMNE
GRASREEEHZ RN DB EBEREECFREELE

48 Id. at 874-5.
49 Id. at 875.
50 Id. at 876-8.
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2 UEZEFENERAEHRZT Ainformed” -

AR EEERFRAFEL2350E £ T il £+ ERBRAF
f& i Trans Union 1000% 270 > Me Mz 8 7 REEEZCRHE
HWBE - RHHRZAMER B UFY FELZHRER
HFETRMNEEERLER  EAGHRE FEQANZESE
FHHERTERR > LEWMREREELRMEER LN\ ANFHT
DEL. GEN. CORP. LAW § 102 (O)(NEFiH 2 X EZ&HH % T 52
(liability exculpation, or exculpatory provision) - [F1% i H = + &
MEGEBTHEMUGR  FULKRIRAEFIEREIBERGEH A
SasBBHELEES-

BMEZ  AETRGREREFEFERREN  BEEEL
%Z?%%ﬂ’ﬁ?ﬂ@?mﬁA&%%g%@ﬁlgﬁ TS
REAMMAFRMES  LERENEZERMERLRE > BHFE

1 See WELCH & TUREZYN, supra note 4, at 103. Fl E%ﬁﬁﬁ%fﬂi@%%ﬁy Iﬁ'ﬁj@ ) E,q i

SRS B R TV . l/ij;ib lxijgi ﬂgjﬁﬁ , el Jig,q;fJ ﬁnal,j@ﬂ A FJ 7

[fil 4 20 f5 2 b HAG 1“ H 1/['%%;& 2 il A AR AR R e b (sale of

control) - iﬂ%ﬁﬁf‘fﬁﬁrgiﬁ“ﬂﬁf‘ﬁ'ﬁ *E”“EJIM?%‘?J’%@E » [ERLE ;]‘Fféﬁﬂf{\

o FiPREYF S E R e b S o i T I P 2 R V{ZTJI FHli Sl o Id. at 104,
See EISENBERG, supra note 38, at 566-7.

%3 See Daniel R. Fischel, The Business Judgment Rule and the Trans Union Case, 40
Bus. LAw 1437, 1455 infra (1985). = BI85 4 [F Van Gorkom"r2vV i 1’%]‘#‘
¥ Trans Union,] [/ ﬁﬂ&“[?jﬁ' Hi5950% » HEJR T HJ B AR H |“J*f§T’§§“EI
RS 2 il gt ey L I 0% lgfﬁtﬂwp g
FEVHY (BRI LV ik - Fischels54Z 'ﬁﬂé“tr ¥, Van Gorkom™ Xl {4 £ qﬁ& JI[?ZF'
B B g RV H PSR SO Y I AR R U T 91 B
1 %?FH’Ff LRSI (ARl SRR =R S i”JT~ AT F150% V35 AT
fRIF= s = ﬁL%y?%J/FE/IT [ ,‘H USRS 1 Fll4E © Id. at 1449. FTJJB"‘;T?T:
(AR T ElSOLOMON, supra note 38, at 704, 710, 711-6.

‘__"1
—IT

54
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informed~ ¥ E&H 2 E K -
@/ &

Euﬁ%mﬁﬁ¢’ﬁuﬁﬁﬁﬂﬁ%%%Aﬁ(%m-
head) £% > AT B L BATEN T4 ﬁmiﬁ@%

B TN EEREEH MR T ERBEEEEZ ALA W“ﬁﬁ
ZER TREREMh BEEEEs  PLAFECEARER
WA L — R AT TR 2R ERE  HAT X EHRE
G TIEERAT R A sk B IR TS R R
ZEEMOE AL T REFEES 2R o TR R E AT
AEE O ABAETHEMAREFNNEHENEETRESE
B R o 0 LR AN F) A B E SRR W 2 H B
B UME KBRS IR EL R RRERAESEL A
WAREZEMAER  ERERTREL BRI LSS LS - KB
RHEELEED -

.~ EEFES (Duty of Good Faith )
7%

LEBAE
N

O= BAYEI 2 EHEEFEE - Now the Answer is YES
RERGRUERESERES P2 —BILIEH T
EH R MU EH G R 2R it

il
i

4B o
oz
N

%\g

i

% See SOLOMON, supra note 38, at 665-6.
56

E‘E?ﬁﬁﬁ/‘? VT B G FFIJL W 2 F&IFEF%H’??J : Hillary A. Sale, Dela-
ware’s Good Faith, 89 CORNELL. L. REV. 456 (2004). Fa}“d/ PR ESLERE F?Jt“ﬁ
AT (- R 7| (freestanding duty) V[il Fjﬁﬁz«yijj }{—j fi EI gzl §FJ HJ
iF FI VI3 > at 464; Matthew R. Berry, Does Delaware’s Section 102 (b)(7) Pro-

tect Reckless Directors From Personal Liability? Only if Delaware Courts Act in
Good Faith, 79 WASH. L. REV. 1125 (2004). F:‘W'}?P wE f"i’?‘}ﬁi?iﬁ el b =) AP e
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FRIE—FRUEHZHR - AXBBAFRELRMNETHARYT K
$EM%%§ZE%¥MM‘%T’E%‘E‘E CE L — S R EAER
1185 R

tion
T 7 ¥ 0 ERE £ K T good faith | # T duty of care | 74 #|
RXFHEF| o 8K B R Fgood faithfidue careiftloyalty fi] 2
%o BHERAE Miﬁ%&wiﬁzTﬂﬁ@&%%%ﬁﬁwf
T # & & &% {F Aduty of loyalty= T f#f & P ERTHEH

In re the Walt Disney Company Derivative Litiga-

['_LAFJIFPU {J; 5l > at 1128; John L. Reed & Matt Neiderman, Good Faith and the
Ability of Directors to Assert §102(b)(7) of the Delaware Corporation Law as a De-
fense to Claims Alleging Abdication, Lack of Oversight, and Similar Breaches of
Fiduciary Duty, 29 DEL. J. Corp. L. 111 (2004); David Rosenberg, Making Sense of
Good Faith in Delaware Corporate Fiduciary Law: A Contractarian Approach, 29
DEL. J. Corp. L. 491 (2004); Sean J. Griffith, Good Faith Business Judgment: A
Theory of Rhetoric in Corporate Law Jurisprudence, 55 DUKE L.J. 1 (2005); »
Melvin A. Eisenberg, The Duty of Food Faith in Corporate Law, 31 DEL. J. CORP.
L. 1 (2005); p39F > &N Rocks4 |1 2% f i @ﬂ%@iﬁf AL |
<1 > Edward B. Rock, Saints and Sinners: How Does Delaware Corporate Law
Work? 44 UCLA L. REV. 1009 (1997). F=9f » Bihe 2 Wb e B X 0k B 2] 1)
NG El:{fﬁféw f* 3 plDavid H. Cook, The Emergence of Delaware’s Good Faith
Fiduciary Duty: In Re Emerging Communications, Inc. Shareholders Litigation, 43
DuQ. L. REV. 91, at 94 infra (2004).
57 See Paula J. Dalley, The Business Judgment Rule: What You Thought You Knew, 60
CONSUMER FIN. L. Q. REP. 4, 27-8 (2006).
Vice Chancellor Jacobs¥°2001F V Emerald Partners v. Berlin (Not reported in
A.2d 2001, WL 115340, Del. Ch. Feb.7, 2001)~ 3 Z{[3k fl13k = Bl =) 20F B (6

S8 F. F [ fuﬁﬁﬁz«»iﬁJ/ [ o 123 A ZE2E duty of loyalty 73 P“EPJ’EJ

58

W VAT S [y fitduty of loyalty V™ & Bisfe (subsidiary requirement) - i)
ISNESEN (- AVE .Y Llﬁ%??w%ﬁ'w**’j b VA4 - Id. at Footnote 63. See also In

re Gaylord Container Corporation Shareholders Litigation, 753 A.2d 462, (Del.
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s F+=A FELSRMAHRA FFEREZHFR 2S5

BwmEEEBRFELABELERA LR uﬁ%ﬁ%?@“@‘r’g o {80t — M T T
z2#% BB E—NLANE_OOLFH  HEHLRMZERTAF
2 %1 % i I (Court of Chancery) J¥ i B # - [ b ik 7 # %4
B BB ERRMNREERTEEEA RT - REH MR
HmzAESEEE BE_OO~NFEANA  BRERNLF 2 £
Bk EHarE (In re the Walt Disney Company Derivative
Litigation) {Fi # R ¥ 3% HaHlp b A A T EABRER
EBARTEZEREHNE > LRFEARELSEHE KA Z TR
(distinct and separate ) z % 7 fZ ¥ -

DT RBBAREZZHARBENT UBRHREERHEA R
Bz BREAR

Cede & Co. v. Technicolor (Technicolor 11) %', %1% % T B %
HrwEEEFMFLAZHER =1 (triads) LM &KH ¢ good

Ch. 2000) » 7 FFHIRFT > iR GG WAI ] Rl ) (B RIS - B
IR 0 at 465, n. 41. < 4 5 /f{Strine Vice Chancellor I?Jt'ﬁ B TR
%w%%%J?4@ﬂ P E D FEASIY s 2 R R R
m&ﬂ%ﬁ%RWj%hﬁﬂm_ww(WMwww) ?Fﬁwmm;MMMW
of Good Faith in Corporate Law, 31 DEL. J. COrp. L. 1, 12-15 (2006).
%9 See Melvin A. Eisenberg, The Divergence of Standards of Conduct and Standards of
Review in Corporate Law, 62 FORDHAM L. REV. 437, 449 (1993). Eisenbergf&%‘?%
VL BB TR RSB T B o (1B SN R LY (0 A
= i'FIF’J o See also Eisenberg, supra note 58 argued for the same theory.
In re the Walt Disney Company Derivative Litigation, 906 A.2d 27 (Del. 2006). f[I
E ﬁJffi%ﬁiﬁﬁ?i & (2006) 12 JSE'%?F??%L[ES" g b i /RE =)
Randy J. Holland i » 51 (11" % 2143 SRLIE |38 552RE 57 2020
i Fﬁ% G ﬁﬁ%%&ﬂavaﬂabl(z at http://udn.com/NEWS/FINANCE/FIN10/3635180.
shtml, (last visited. 2006.12.06)
Cede & Co. v. Technicolor (Technicolor II), 634 A.2d 345 (Del. 1993). # % (=¥
5I§§?EC%deII°

60

61
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faith, loyalty and due care © & H %%&%EGZ o 7 Cinerama, Inc v.
Technicolor, Inc.® » T L F 7 B0 NS - AR EHAEEE
EHBR Az EE (BREH) ®kiE > LEAOREREFNAREESE
HER=MEEREH21TAHD

Malone v. Brincat®™ » — AU\ 2 |k » EARH HF » FK
BAAHBHENRMNATDZZEREBREESTERRAFA
ﬁi%ﬁ%'%%%K%ﬁﬁﬂ%%ﬁ’ﬁ%%%%ﬁ%EM¥
ZoN-EE - FEHRER M- AXARGLFEHFENERF W
4 zwmw%ﬁg THZ RS H o AR RERE (—
AN P BERENEREERECHR "TEERYE ) REZ LN
EHFZz—BIER  HEITEXRBRAKEZLRE > BEWMIL
A RNAHEERG B %%%E%

Malpiede v. Townson®® » —QQ— 4% 2 #| 3 » fe K ¥
i I & R DEL. GEN. CORP. LAW § 102 (b)(7){& # 4 I 3 it/ 7] # A2
FRRERAEEEARNAEREIERGIEAZ 2R BERER
FEZEX L ABRELRESTER " K& LREKH (duty of loy-
alty) |~ TEEEH, REMER 24T - CAHEREY

62

634 A.2d 361.

63 Cinerama, Inc., v. Technicolor, Inc., 663 A.2d 1156, 1164 (Del. 1995).

64 Malone v. Brincat, 722 A.2d 5 (Del. 1998).

es 722 A.2d 10. The original words are as: “The director’s fiduciary duty to both the
corporation and its shareholders has been characterized by this Court as a triad: due
care, good faith, and loyalty. That triparte fiduciary duty does not operate intermit-
tently but is the constant compass by which all director actions for the corporation
and interactions with its shareholders must be guided.” (] ¥ F#55r  ErHa Ll
U HIHATIUEL W T12F1 -

Zj Malpiede v. Townson, 780 A.2d 1075 (Del. 2001).

HEEELY (7 T but not duty of loyalty violations, bad faith claims and certain other
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A % B 3t K 2% 4 9t B B B

McCallv. Scott™ » —QO— 2 # ik » L ZHRF B2 F %%
o RERFEERK S %?%rﬁ#ﬁ%(MmmmJﬁ%%
H & (reckless) ARV ERABH2ITL Y MHAREREES
Z /N5 EF2 % A DEL. GEN. CorP. LAW § 102 (b)(7)z & F% % %
o AUMEEE I REGEAREE L IRATEEE MEE
BEEIZH P W BRAAERBERNRLBEZTE > BN
EREBEHZATH  HhFEHEEEHF T H Z L (intentional
ignorance & willful blindness) | T A2 ZF » MZFHEHBER
REHEREZHT » T %155 DEL. GEN. CORP. LAW § 102 (b)(7)
THE REERTEAEE  THIARFRERS 2K

Emerald Partners v. Berlin (Emerald III) 7' » K441 &% &
HExEmarlil 2 R REEFES  RemiaRE_OO—FFRLKR#
R RHARTHRERERRERUEEZTZITA "WE, 0 &
F1F & Rkt & £ 2 2 R E(KDEL. GEN. CORP. LAW § 102 (b)(7)Z
HE MZFRTURFREMTAARERAEET Al ALH

conduct ; » FF J[HF I bl- FEH AT o See 780 A.2d 1094-5.

McCall v. Scott, 239 F.3d 808 (6th Cir., 2001), as amended, 250 F.3d 997 (6th Cir.,
2001). 74 2™ JIEE fE 4 5, *[Court of Chanceryﬁ/Supreme CourtHr{EDl 2} »
il fﬁ":ﬂl?ifﬂ FEY 3k [ ASBEDEL. GEN. CORP. LAw § 102 (b)(7)7vfuLFa‘*§§“w§§ﬁ'7“J
SF (D 2 -

’F’Liﬁ g [F[JE%} %%@f,fég&ﬂ@gﬁ&%f&ﬁ%i /P13 By B 0 239 F.3d 999.
250 F.3d 1000-1001.

Emerald Partners v. Berlin, 787 A.2d 85 (Del. 2001). [=£%]; ﬁ Hi[F o mlgh s A
[ B 5y Sk [T Emerald 1IFRY < ¢ *ﬂﬁfiiWRMﬁ@
Foss R B £ U 555?3:;) SRR D BT~ [F 23K > See David H. Cook, The Emergence
of Delaware’s Good Faith Fiduciary Duty: In re Communications, Inc. Shareholders
Litigation, 43 DUQ. L. REV. 91, 98 (2004).

68

69
70
71
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BREREEFTAREIZRG ZBEHERE  BlbERERERE
" IRPEEREBREH > AR AKZEBEAANAE S
REFBE ZRECAREIRKEEFTHERERRH M & LR
AU BRI LARNFREE

In re The Walt Disney Company Derivative Litigation » 7 #| i# Pt
BEHCERLFE BEHRMNTEERRAA R REEEH L
GBAFHERE  RFDEEFRANESE - HiTR (CEO) &
BRI % $iMichacl S. Ovitz% 4T — # 4 + 1 #Ovitz % /A 5 4 %
(president) + 3245 4 4 — A E AT RAK LB HERLF - Al
+ B A QLR & [ Ovitzat 1E30008 2 T2 & F A BE A& L F
J& (non-fault termination) - % %74 > EOvitzRFH 1w IE L] > A =
FEgATRA  REEOVIZE ERY > BHMTZHE  REL
FREEFG REBREAREIREFTERLLARAES  BEHAE
EhFi %z HE " BFELS  ARHHREHY LSRRG FH
TFm T -

FRRAEREZGRIERGRTES HEVR=REHA
WAT A R B AR " EE (bad faith) | fTAZRME -
F— 7 " B EE (subjective bad faith) ; - Jr B 5 F A 7
~ B # (an actual intent to do harm) W & 2 1T % » * 4 5 A
McGowan v. FerromﬁDesert Equities, Inc. v. Morgan Stanley Lever-
aged Equity Fund, Il, LP/° ~ {14l 2 X 538 - T 2R L4 B A

2 787 A.2d 91-2.
TS W g A o Sk S AR S R EALY RV > In re The Walt Disney

Company Derivative Litigation, 825 A.2d 275 (Del. Ch. 2003).

“ McGowan v. Ferro, 859 A.2d 1012 (Del. Ch. 2004).
& Desert Equities, Inc. v. Morgan Stanley Leveraged Equity Fund, II, L.P., 624 A.2d

1199 (Del. 1993).
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By A 4F B 3 2K 0y B ﬁﬁm?a A ERMNESE EIEREW
i B (e M sk ke, C - WA Walt Disneyd - BE AR &%+
R RBEWEEZANBEEEZRNOCEE  WERRERLT VA
XAk
F_BFTANARE IR EEMHEAMT AN 7 —m B
BAEMEESHMZBESET ABE L (solely by gross negligence and
without any malevolent intent) | - b Bl & Walt Disney¥| ik ¥ Ji 4
(EFA) BiEmwRE  AEREBMAZERBEATERRNEZEEZH Z
ER O OTHEBREE TEf%l‘mpmfﬁN\%Eﬁ%EﬁQ%E%HEJ‘I‘I/A"ﬂ:]7%
T EBREFTE &K gk ESmith v. Van Gorkam¥| 1% -
DEL GEN. CORP. LAWE 37§ 102 (b)(7) > HEFHF NG L HT AN ZAL »
MAeRIRANESTHEREIELAGMEH QNG A B BERHE LR
£ TE"ﬁPBﬂXﬁlﬁ@%ﬁ$7ﬁN\E’JTT’F%&?FEMZH%%%%&EL:IE?&
SHRARHEREEEET Kik o FES 145 @QO)EHAESEH
ERAIABEGMARBEREE  BHFAAHZESTHLTHE
(indemnification) -~ EH REFH N EZZFFEITAH (HEE

8 906 A.2d 64 and Footnote 102. LY £% " Bad faith is not simply bad judgment or

negligence; but rather implies the conscious doing of a wrong because of dishonest

purpose or moral obliquity...it contemplates a state of mind affirmatively operating
with furtive design or ill will. |

906 A.2d 65. DEL. GEN. CorP. LAW § 102 (b)(7) first paragraph states: “A provi-

sion eliminating or limiting the personal liability of a director to the corporation or

77

its stockholders for monetary damages for breach of fiduciary duty as a director,
provided that such provision shall not eliminate or limit the liability of a director (i)
for any breach of the director’s duty of loyalty to the corporation or its stockhold-
ers, (ii) for acts or omissions not in good faith or which involve intentional miscon-

duct or a knowing violation of law....”
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T8 TFEF UMK B-FHERT m?*%’ﬁm%§M1©
ZHE EEFRENERGH LA EEZLZE S BEARKEN
%&iﬁi%ﬁﬁ’%ﬁi?%i@ﬁ&ﬁﬁ%ﬁ%%ﬁ%ﬁi?
£ = L PFiak 0 EH R M % & (Delaware General Assembly) #A
RABBBEILEZTR B TAAEEFT—FA 2 RE  HEAE
HRERBAZATE (EREBRHZITA) FEBEREETS
¥ ABARETEFZRERE  WARTRA™ -

FZFTANGRRM_EAZH  WETAR TEREHZ
BELHE FI%EkL%J PrgE o A THREREE E’JN R
H#g E W A2 £ (intentional dereliction of duty, a conscious dis-
regard for one’s responsibilities) ] Peed 2 WLAEAT B 2 JF BRI 1R
MR THEMGRITS ) B rﬁi{i@%ﬁﬁm Z [ JRRP R B A
RERBELEAEHRTIERGZH - fln % 7 (28R R A #
DI 2 BT B2 AT 4 Eizék,w@)ia%ﬂifﬂﬁ%é\%ﬂﬁﬁ R fE
HEGHRETERA  REMBREAREEZFLATAEHNTRAL
R R A

8 906 A.2d 65-6. DEL. GEN. CORP. LAW § 145 (a) first paragraph states: “A corpora-

tion shall have power to indemnify..., a director against expenses (including attor-
ney’s fees), judgments, fines and amounts paid in settlement actually and reasona-
bly incurred by such person in connection with such action, suit or proceeding if
such person acted in good faith,....”
& DEL. GEN. CoRrP. LAW § 141 (e) states: “...directors,..., be fully protected in relying
in good faith upon the records of the corporation and upon such information, opin-
ions, reports or statements presented to the corporation by any of the corporation’s
officers or employee, or committee of the board of directors,...”.
906 A.2d 66.
Id. at 66-7. 1% K%F?L“ij"?ﬁ Hllg 2 |DEL. GEN. CORP. Law § 102 (b)(7)(ii). ¥ ¥ >

B e -

80
81
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Bl - MERRMNETE » RFEAGZH  EEEZHRET R
DERARREH L - BIERRG TR I EZNREERDA
FARAZA BT CNEEATHE G L2 AME  TRE- LT HESE
ZATARBERADREEERER LY MEL—FREETLRMN Y
BT —{E4 & - Tl 7 Lt Walt DisneyPr 4 2 8| b » & 3% T5 £ f|
HARPBEANEEEETERHERRERY » BT R RE
B MBLESERANENTAE AT ARGV GRTERAE
Mt FRREVLLRGAEEEHLERY - — 5 #
BEBGZERKGOHMERR  HESZEFEFMETHN Bz
HETFA™ .

2. ALI PRINCIPLES OF CORP. GOV.

ALI PRINCIPLES OF CORP. Gov. § 4.01 (a)#l % : " A direc-
tor ...has a duty to the corporation to perform....in good faith,... ; ;
§ 4.01 (c)# & " A director or officer who make a business judgment in
good faith fulfills the duty under this Section if... | 8, #§4.01 ()=
BB R A IR R ZMMAFE - W§ 401 ()T &R M E
MREEHERAZERURENr  MTHEIERBREZZH S
5l BGREN A T HEZZTARE§ 401 TR EZLEH B R
Al AlEZRA ERpEEABEERE R RERETLE
& EF A JF# & (not acting in good faith) = 24 #| F B 17
B R E A R By (not informed) - BLEF§ 4.01 (c)Fr ik B2 3 & &

82 See Sale, supra note 56, at 484.

8 See American Law Institute - American Bar Association Continuing Legal Educa-
tion, ALI-ABA Course of Study, Securities Litigation: Planning and Strategies-
REDUCING DIRECTOR LIABILITY RISKS, cited as SL085 ALI-ABA 1175, 1179
(2000).

84 ALI PRINCIPLES OF CORP. GOV. § 4.01 (a)(c)% ﬁﬁ
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%ﬁﬁm’ﬁﬁﬁi%$i%EWﬁW§M1@%ﬁ%u%
*% M EZH TEEFREE WA A E A 8RR 2 A )
B TEZ %ﬁx&ﬁ 75 A, o B AR &AL Model T

EREGTRUEALREH L —EHBELTRHHER -

3.RMBCA

RMBCA § 8.30 (a)£3F " Each member of the board of directors,
when discharging the duties of a director, shall act: (1) in good faith,
and (2)... 8, Kt~ # % » kRMBCA = Official Comment{z £ %
# =z " 47 A= #& (standards of conduct) | 8 -
RMBCAZ & T » PAIE1E A — B 2 ek &% Wl - TR 1F %P7
ARMEHZEUMS THEZLAENREEMEFTEREH L
7 %%,

4.2 % Fi#

EFEERHREREH T 20 - SRR RN A R T 45
s B — Bk 0 1A ] 354 B £ # Melvin Aron Eisenberg - £ —
INZFNERERRZBHRFEAZREF 2 —BHLHA - DR EH

° See Comment d. to ALI PRINCIPLES OF CORP. GOV. § 4.01.
® See RMBCA § 830 (a). i mét e 4 Fﬁ;%;.;ﬂ;ﬁffr"w By 8.4261 5
? FUASE S RERIE R E |' [ F 2T AT .

I 7= B fEive (standards of conduct) | =2 f[ NEF ﬁfﬂf‘é ( standards of review ) |
NI iﬂ e

See Official Comment to Section 8.30 (a), the Comment states: “..., a director shall

87

88

act in good faith coupled with conduct reasonably believed to be in the best inter-

ests of the corporation. This mandate governs all aspects of directors’ duties; the

duty of care, the duty to become informed, the duty of inquiry, the duty of informed
judgment, the duty of attention, the duty of loyalty, the duty of fair dealing,... ; °
Eisenberg75 735 RMBCA § 8.30f[174 £ good faith®l FiF ff ™ SH%«EFEF% &
HH Y F %Z’PE‘ I E r‘EI'TFH,bgood faith (- B KRR Fﬁﬁﬂnn I?Ej\ o

See Elsenberg, supra note 58, at 6.
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MTEHEEREAERERBRF S 1EZ » EisenbergK #% 18 A ¥ &
EEGFAE—BIER  FHEORAMAAATELET RS LN
B FrEs 28 0% - Bisenberg B —OO N FH % 5 —
BEUEEXZGATHZXE  $EEEBZYR TARRARES
EkEnhn > AHBABEZSEFM -

Eisenberg % 3% 8 % good faith7E /A 5] 3% = 4 [ 19 - B4 % # 5
ERLEN  EEBEGTEH= ﬂii%%%kﬁ?? 5% R
AR ETLEN O BEBEREETBER —MAR
ZNFHHERAEZHRARATZER QX EEHEEELA
HARBB AT AR LHEGEGAAESZTAEE T
EEEEE B ﬁW%%%ﬁﬁﬁif”%ﬁﬁ% b
- Eﬁ%&&%;ﬁ ML EREE R AT ERART A F
#9. EEGARRES LB I ER LA UTZEEN
m%&ﬁﬁﬁﬁz&éﬁ@ﬁA; VEAEEABRETEESY
HELFE L2 H% Al SeHE RN ER (B RER
NFIRBERE B %E WL ESER FH - E B R
P BAERAG  FEERIR G O AT EER L LB £

=

EERRGEE A BILIZHEE  AREERERHERR
BRRELREHZLER  HAH - LTHBERRENLE » 41X
BrEHRN LA _BEHZEXRST  FlwESLEETREAT
THBREIRRBZER  BEFXHAERZR 7 k2 ENEH

89
90
91

See Eisenberg, supra note 59, at 449 infra.
See Eisenberg, supra note 58, at 24-5.
Id. at 26.

92 Id.
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B FHZART T HRAELREFZER - b EEEGHY
TREHETITARE T TR A ETARERE  WEF
ABHNABHEERBERAZZTL  EENEMGEZLAFULE
B FHMARS KA MERBEIRZTLEEY B $55
EBFA—BIEATTHEREELT AL B Fk - flm
ERFRGRALERTRA B RELTL  HARELATH
b B (exculpatory) 4T & B R EZEEBMY - T H 0%
ENFETERAZITAHLERE AL ERAELREH LW
W TEESTRE L R iy MasExs> - %
Eisenberg# #% Fr 45 BV {2 40 DEL. GEN. CORP. LAW § 102 (b)(7)= & 4b
RS 145 ()2 AR - & BR300 9 CHE R B B AT B R 4
ZHERBE L HE AT R Y EEEETRAG THEES 2
FHEA,  BEAMBLZFE EHib UHLAEREEEBRL
FERERA TS BIER B FABIZARALER -
Eisenberg##% F#i i8] - HAMA NI HES R BT EE M &
REBZHEBEFERE - AXER_OO=ZEBUELRTHFF
¥i4% 2 b % /& (Listing Standards) %] » 3 4 -\ 5] F BEHK
Exo % "N #EE (inside director) | f T 4} 3% = (outside dire-
ctor) | HMZBAHARNHEERENT 2 EREEA (senior

9 14 at 289, Eisenberg 7547 ™ &~ # 3R [F|ZIp » F% E B 25 AR T
IO ﬁJiﬁWE%’J OB N HEFE L SR LG lTing (ST AEgEs
SIS R I'EIF:“ZRU% {2~ FPEA > o e T }‘gf,’;‘/ HY BRI
Ot~ et B g~ B EST) o Al flF Pdﬁﬁq%”’?ﬂ%ﬁﬁ ’ F%Ziﬁ Etﬁ;'/

HOEA AR 3 2 MBI £ B BV i et © 1. at 29-30.
Id. at 30-31. Eisenberg?sr%?ﬁfrfﬁi'ﬂ [FYDEL. GEN. CORP. LAW § 102 (b)(7). [ %}
[ § 1450 47 [ 58 - # F?:tn@?ﬁ"lﬁiwmaﬁﬁ ’ figf‘%ﬂ?ﬁﬁﬁ T EMEYE DV R
S LD g o ) B R (R R RRE SRS ED 2 IR gk T%IEEJ/F%}
e Id. at 30.
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officers) » M HEF AN T FKEBRYE > HUFHX B HEZH
BMILIEZRMN > S AFEBHLEF ZH L (degree of indepen-
dence) ¥ ZEFLAREFZTZHE » EHAWE THIHESE
o Ep AEERRRY

fk Listing Standards § 303A.01Z E K » EZTH K 7 2 BT
Z NG LA HABE LY B ¥ % (independent director) % 5 7
§ 303A.02 (a)zf " EEN/AMZ EHASEEAMHE (no material
relationship) ~» BHFEHHELMBFRZ AT ZERMGEHE - HHEK
AAGELEEY ) 5 BE NS 303A.02 (b)LL & T 2 H T A
HUTEZHRNELEE  FREFHR: OEREI=ZFNEHZL
WAREZBAREREEA  REFAERREGRZLAFE ZHE R E R
BEAN: QZEEFXAFAERBEREZ =ZFNZE—FKT-EAH
MW XA AR EFZEIOEE T A EZ AW > Mk
MEFESFREZREMPRBALR O EZRERAERE HZ
NENMEIN B ETHTZABA BE  MZEABHREYELE
SEZNF ZEHENFEE  REZLLAERBELERE=F K%
ZWNNABEEETTLARARRETM S EZ NG Z € ERTE
FWEERERERBERBE " ENELTHMBAFAZERLR
AT EFTAFZHEEREEARBEZL NG ZHME & & 5
BEX OREZREAAME LR ERBEGRELNFHELE
A MEATDNEREERREMATHZAR BT REZTHT

% See SOLOMON, supra note 38, at 635 infra.
96

See Listing Standards § 303A.01 states: “Listed companies must have a majority of
independent directors.”

7 See Listing Standards § 303A.02 (a) states: “... has no materials relationship with
the listed company (either directly or as a partner, shareholder or officer of an or-

ganization that has a relationship with the company)...”
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MEBEZ=FF2ZE-—EFHFELLHEHBI0E X THZAFE
%47 (grossrevenues) 22% » LB # £ -

REABEZERD  THEFREABIUES AN TZE
39 .

A B C
W EE NMEBEFEBIESE NHEEHABRILIES
inside director ( 321’4 | (outside director but not| (outside director & are in-
REHEA) independent ) ( ¥ > 3t |dependent) ( >k 3 (£ 8 #

FEREABAFERATE RS 303A.02 (b)
§ 303A.02 (b)= B A T | < MR T A A EILEH)
EHAEBIL)

Fl > ERELAZEREH 4% EEZBHERTUHEAR
SEEEZ EHRERARGHEANBCERE > HEELFE > F
W—R G HBABRRZEETAHNENG  IZEZFKFAFZEITIE
HBRBKERBEH 2 ER  EBCEH 2 FEAEZTHNEEED
ZRE MAZHRRERRGLAE WS EZABRRZEEE
FRBEMNEMGE  LEBSEERZFER > WZXZHEFEZE T
AHEWMGREETLENRE, r KELBRBEREZHELY (FT
W) NI ARRZR ZEZF T 2 AFH (Entire Fairness) | Z

9% See Listing Standards § 303A.02 (b)(i)-(v). [NfEY [* FL P R .

T,PF" P H U R f Esgn Foisge ﬁJ » 2R Irwin Borowski, Corporate Ac-
countability: The Role of the Independent Director, 9 J. CORP. L. 455 (1984); Mar-
tin Lowy, Representing Independent Directors, 16 NO. 10 INSIGHTS 16; E. Norman
Veasey, Separate And Continuing Counsel For Independent Directors: An Idea
Whose Time Has Not Come as a General Practice, 59 Bus. LAwW 1413 (2004); Re-
becca Walker, Final NYSE Corporate Governance Rules, 1478 PLI/COrRP 349
(2005).
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KEEEEE > —HEGE% > WEES "TREHBRL, 2 EE
BOMBERETHEREE A0 R EH58F

%%’ﬁMmE%&ﬁ&%1ﬁ$iﬁﬁﬁL%ﬂ%Aﬁﬂ
RREZBEHEMZENZEH BB Z B EERE > NZR 5K
WE—EEARZR % BRELGEE - Ik > Eisenberg®K #% 2z £
RRENRAMNKGER LR AG  $EERERA—BILIERAZ
RHEH ITHEERGZNEL TEEREZZR  KIHES
MmE—EREHLER IREIAEZ T —EEER G A ER K
EoHANT BB R ERRE Bma'

WAENWEERAH A > EZ 2B HE A E R R AR
EZRENEWG  GRE_F  —#HLELZEFE > THELEE
NEEZEN BEABEEMITRALAAEMG  MAEERS
HrEZFREHNEEFCEMWKRE AT ZEE  THUMHEERT
ﬂﬁim%§%15ﬁ°

DEBEEZANA

EERGZNEIEAR  HEIERBLKRERRTA
B BARA P R A EEB D - KB Eisenberg B & 2 4 4
DTHAYTREREETS : REAEREEARZTAE"
TEE (candor) ZAT% @ flwsk EH M EE » 2 EREEZRNL
FTHEFTHUMEEIHEA  HANERYGEARTARTRETLE

100

F

e E E| Eﬁ?“’frg tu*r‘,:élﬂ‘&jﬂjh Ed (Y N AN SR #/’:[Pﬁfsl’zﬂ FI
BCE&’LFJ: VETH [0 ﬁL}yHJjVT' ?‘L%.H‘TJ/ i~ F?Fﬁ_(‘fJ/ H gy ﬂ—ﬁij’ 1y "'j[ﬁ’i‘ H
RN R A UL Izﬁlﬁ o IR B E E’SﬂhﬂfﬂF HSAAT T
AR ,_[/4 ;‘Fy?-}‘,‘FIL/[JuI’ ﬁ&}yful-jv‘;}yiy /4 —;&HJI Y E —T f Ej?r F‘V%Iﬁi&?ﬁ
E'Eﬁi E'[J%‘ BB~ S JRD 5 AR A g

See Eisenberg, supra note 58, at 31-8.

v—rv

=

10
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A s m R FEE AR ERER —RE Rk
ERATHREZHERE Lo HEy A E R EZTE "
W Eisenberg# # b 1t AT 2 4T A A4 » AXE U EEA 24T 4
BB TS LRFNFEE (Waste Claims) 5 K2 #H EE K
EARE LT -

1. R & /N 5] G E——Waste Claims

%m@%<mm>@1§@%%A1uﬁ%F&u%$w%
ZHE NEAAEZANTEETZHE X 17250
BRENGEERTA»HS KRR 7 K EE 2/ 5 HE (corporate
purpose) * RAHKEEHEMGE > MEZX IR LS FHIT 24
Yo (gift) > Bk ZAFTHZXFRAFEZHEEL R EH
KATIE AL HH AT EHEMEE (worthwhile) » Bl % 5 B T

2 Id. at 38-49.
03 /4. at 51-7. Eisenberg?ﬁ?&ﬁ? VIR UG o PIERGIR - H B
"ﬁJ"‘JP“"’*j“qi » E - "*éﬁqﬁzﬁﬁﬂ EFOEIEEC O IE S I S| E?‘LL}V‘
I E% I|%I‘j~< TR Elq*g’ jﬁ»g[j\_ QH‘:”JJV‘% h"}'{?lphﬂj{l VRN YT
J}H[p ﬁLW% T fJﬁLL['rﬁ'J %o EELLIE S A E AR R ijlf'iijlﬂf v
e IL'FIHHHIFJW FiATR BRI TR A R YR L o e
(T - Bisenberg 9 ?FWﬁﬁim.aﬂﬁw‘www<mymrJ;
U B R SR
Id. at 57-62. WHTHLRSft * 20 R BB - Il - R SR
g B VR R S O A AR %ﬁ%
1d. at 62 infra.
106 See Saxe v. Brady, 184 A.2d 602, 610 (Del. Ch. 1962), Grobow v. Perot, 539 A.2d
180, 189 (Del. 1988). riﬁrﬂjf";"?ﬁ;s.fu ;wjjffn L TEEPYSS (director’s com-
pensation )  * E| i ﬁ}“biﬂl’é'& CoElEYER VSR N M sl
EISENBERG, supra note 38, at 637 infra. F,IRM"\??{L%” =] R 5 AN A= I %%l*“ﬁ'
DENNIS J. BLOCK & NANCY E. BARTON & STEPHEN A. RODIN THE BUSINESS JUDG-
MENT RULE—FIDUCIARY DUTIES OF CORPORATE DIRECTORS, Vol. I, 93 infra (5th
ed., Aspen Law & Business, 1998).

104
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TRAGRENANGE  FEEAEELHARL G RAAGEAR
E2RE  ERERRREANGEFFLEAREEETELS
B HEEET GATATHHEMGALS » P RERZHE
BB td X B RUTRA AR EEEEEELABY  AUET
—REATREARENTEEZR S W TEES L B EH
B EFTHRERRERBL  EREABITGHE, » %K
AAERBRAREFLGEZIBER L BFTUALETHER®.

2MEBHAFLAHEZATE Duty to Act Lawfully

BB sl b kA MAELITS BN EEE AL/ A -
GRS EAZRE - BRI —AT BT A TR T RAR % R Al
AN BRTR 2 EA > EFHTT A2 RFTHE LK%
AREZAAE EXEAG ARALANBEFNELEER
EFFEZAIT AR TERNAEBE (public policy) "0 7l HE & B~
ERAHNCHEERTAHANEHERA " - ot FHSH
Bk N F R L B R 4 2 # lIn re Caremark International
Inc. R A EGHT BB ER » T EE Aduty to act lawfully

107 See Lewis v. Vogelstein, 699 A.2d 327, 336 (Del. Ch. 1997). JR{| - 3* [S?ajﬁjéﬂl?d
SR b Rl S VRS RO o R TR ST T ALY A R
(adequacy of consideration) | y&5 i 28> ﬂ Eﬂj‘ ¥ ﬁ;’ﬂf‘ﬂ\ iﬁﬁ?‘ﬁj%‘%"«fz\
B 3 W 2 % -

See Steiner v. Meyerson, not reported in A.2d, available at 1995 WL 441999. [&rY
F/%H\ ' Chancery 3 Py ] i < BLAE £ rff”g ol it L}Hﬁﬁ e I
William T. Allen. See also BLOCK, supra note 106, at 96.

109 See Eisenberg, supra note 59, at 449; see also Eisenberg, supra note 58, at 11; and

108

110 Cox & HAZEN, supra note 22, at 196.

See Miller v. American Telephone & Telegraph Co., 507 F.2d 759 (3rd Cir. 1974),
cited Roth v. Robertson, 64 Misc. 343, 118 N.Y.S. 351 (Supp. Ct. 1909) & Abrams
v. Allen, 297 N.Y. 52

m See EISENBERG, supra note 38, at 596 infra.
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2 HEHERTY MW T ERAT N EAT AR A K ]
B E LALEMERER -

= ~ JREEFFEE (Duty of Loyalty )

Fiaams e R EE e it h  BENEE
R ESRBEETH AT A EHRX (conflict of interests) 2 ff
G MARGEESEING I REEL2AD  LENBEGLE
KOAERRERRZBR EE2TREEEAZHNBZENATR
BEz Az L EREATARREZHNEE - #8453
Az%A’ﬁ%ﬁﬁAwwﬁﬁﬁ%ﬁ%ﬁz%ﬁ%%’%ﬁx%
BENAHNBRUEREF S 2 BAESE o BRASER
THAHBELR BT HTREAIRESE A ZTHE &
PR ERZZFEBHTHAN R F B TN
GRABMAHN ARG 2 TEHH " KB4 L5 %2
EREHATLERN  HIERBEMAERRMNAG A% —mOH
1%~ #|45] K& ALI PRINCIPLES OF CORP. GOV § 5.01~§ 5.09F1 i T 24T 4 -

fREBEHFRFREE N THRERKELREG LT A

(1%

=

2 See Edward B. Rock & Michael L. Wachter, Island of Conscious Power: Law, Norms,
and the Self-governing Corporation, 149 U. Pa. L. Rev. 1619, 1674-5 (2001).
See SOLOMON, supra note 38, at 747; see also VARALLO & DREISBACH, supra note
19, at 30.
14 See WELCH & TUREZYN, supra note 4, at 86.
M5 PRI |}l TGS HF R TR (controlling
shareholder) | #="I']%] 7 » ]?*’FPLTT‘U [i%‘“ﬁ\l PSS T ﬁ:{rﬁ_’}}iﬂﬁ&@ﬁ&%ﬁ q«g
YA le‘P’?‘/fr* IV LR T bl o I R S50 25 L E R
HeFs U RL Fjv&?;wg » see WELCH & TUREZYN, supra note 4, at 87. [BI[* E’ﬂﬁﬁrjﬁ/‘ﬂ
A EE D FLFWIH“ FTJI' T phd ‘/Fpuz_ R LB Ifl Fe2frd ] TRl A
[ CESTURES f'i'%ﬁ]UJ s 1730
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FRAHEUT AR
OFZERIHRAZIZS (conflict of interests transaction )

WREATABER X ma AT _ERE :
1LBAF ZH AL 5 (basic self-dealing) 1"/
WETABEARER 22— ARG MA—FANANEZE
FORHAEERER LA 0MA M B LENZMF - FlwEEH
Bz e LB EREMTAG S theBEETFITH
ﬁ%ﬁ?@%&v&%l&ﬁﬁ%’iXm%%ﬁk%ﬁﬂﬁE%
HAFEMGRARZIELEREZLAE ' HARGZ— T AEE
BHEARFHBEZA  ERTRERGEZXRMEAE LG > T
AT AHBEEEEZZNG  ZEFTRLERRK  FTATRFER
bR RE - IR EME  EEEHZRZERF LT E
BEIAZGMUA—NEET—F o > ZEFHE S B RAM A
HEMBER -—BZIHAREZAE  EZAEHEAKRERLES
oML LBAX  BHERZZH—FAUBREL2H 2 &
B WRER AN BT RN G -
QRN EEREEAFI AT M 2K % (transaction with cor-

116

== 55 Wﬁ#?‘/”“‘\ * 55 [k I'T?Z'f filEE > 2 Rl i’ﬁgﬁi%—'ﬁ ’
Edward Rocks 2V 53 5 » iffﬂu e NG ﬁ‘%ij@fﬁ'ﬁij'}‘f ’ﬂ?l%ﬂﬁﬁ P FI
117 fﬁ?ﬁ?’ﬂ:ffﬁa

Prof. Rockif FFERIR] v *IJ%‘%%H%T’: » % pAFEEE T basic self-dealing ; B T classic
self-dealing ; > {[/ ALI PRINCIPLES OF CORP. Gov. § 5.02 EJ[J}{%]’ IF=FE 5 T L
" transaction with corporation ; ; [ijProf. Rock i I 57~ FERIRIFT & < £ Hi (=
EE N HJ 4V % Bb T transaction with corporation ; » ALI PRINCIPLES OF CORP. GOV
§ 5.07H[/7 % T transaction between corporations with common directors ; - {f!
ALIEHTS 5075 = ERRIRH (1] § 5.020m4) L ;mfr?fé%"ﬂ }U"ﬁ‘%ﬁf?
T iR 82 51§ 5.07 (b) VI -
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poration )

EoBEMAGE T HE T AN R LA EHESE
EEFANARFLABZES  EREEEALIHRENLEL 58
BrmBsH MERERBZT I8 2EBIRR P ITHTAY
e — GRS UREESREETEFRGEZA > AT Y
AZANTREMB LA A —FRARTERE  LEX 7S
T AEEAMBE  NELRBEALS _ERTA REE L
NS EABESRELE XA TR WE > AR TRER L E—
BEAZATA - RTHBARERTEL LB EENG
TEEANTW, o THETE o {8 B A i PTE  2 EF R R T
HHFR (#TF#) -

OEZEREN ( compensation )

EEAOEMAZAG  SBFRAZEATARBE N2
LHRAE  REEETABIANGEAETETZEE - ki
HAES 2 RMGBEES G Tk NEREAALEHRHY
o B BF w2 B RS URY
A E B LATRFEHEAEEELHE 0 U
BEFELAC 2 A BIATE LG 280 - ot BHREEL 4
Bl %Ak F3¥ A8 T EEARME (stock option) "+ LUK % #:
B 2% 2% % A A N B = B K CE E 2 R % (waste action) - T
EEFEERMATAE L EM - BT THBEFEZEHI » £

18 See Eisenberg, supra note 38, at 620-1.
119

P BEER S L] ff FERED PV A R {f Hw
FEV o See DEL. GEN. CORP. LAW § 141 (h).

120 See Lewis v. Vogelstein, 699 A.2d 327 (Del. Ch. 1997), Zupnick v. Goizeuta, 698
A.2d 384 (Del. Ch. 1997).
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ERRMER  ELEEEUT 8 LA EAFESEB
EENAHERAHHABZHE TR ESHERT AT ZRE
LA R RN R A BB R 2. 2 JE 1R\ T AL 4 AR
FHRMAEERREIHE  THIHETRLHEN ™ - 25
AN BBAT N E S 8- A F] (close corporation) fiiEATHLE » Al &
RECBEEEMNFHB AT EEHMAOER L T HANES
TAGIEEMSREEEZAT T LRS- B A # A
SR A KL BRERE S o HLEUBREAEN T &
MNBREFEH TR

BHRAZERRMNEEAECEOHAREZAER R TEY
FE O MEELWAEERM L AT LTEBLOBLRFRE T
HEFRMTAAENGRZES RESZHORAMES S &Y
H R4 (informed) Z WM T » FrEm 2 s » T8 M R A2 F 2
Bz '

GERARIEE (taking opportunity )
WRETHERAX e /UL T AR -
1 BTN B £ 4 ¢ (taking business opportunity) 2%
NEEFXRRZLEZABRE QT » LAV ER TR AT &
FBEATHZEE T UMK E A AR R AEAFHN - EHib

121 See Lewis v. Vogelstein, 699 A.2d 327, 336-7. The Chancery Court cited Kerbs v.
California Eastern Airways, 90 A.2d 652, 656 (Del. 1952), and Beard v. Elster,
160 A.2d 731 (Del. 1960).

?2 See EISENBERG, supra note 38, at 658-9. 1 BETFHR (BHLH 4 71 HHEP (o L 2
YN FL Wilderman v. Wilderman, 315 A.2d 610 (Del. Ch. 1974).

3 See Lewis v. Vogelstein, 699 A.2d 327, 338.

124 See US West, Inc. v. Time Warner Inc., C.A. No. 14555, 46 (Del. Ch. 1996), cited from

WELCH & TUREZYN, supra note 4, at 86. See also ALI PRINCIPLES OF CORP. GOV. § 5.05.

1
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AW EREEHEE S AN EEVSURLITMACH
Pl £ BRI T 286 - A E A — PR
L ERTE TN HERE,  FHEERAEET A4S
BEEEERAND ZHEREE IR ERENTEYN 52
THRMZAMEL LR EREATRBELA L - FEAR—F
MAEMUEE -

EERNANT ZHERE  BRRANEEERE—ALZAEZL
Guth v. Loft., Inc."®¥| -, AT FTE T2 L& EF (line of busi-
ness) | ZEBELE  FRAAE—EHEHRSR T AT HHE LA
fah HaMeZRERYRAT —REHHE  HAF 4R
MAAEEAEE NEEREEANT A MG L4
"0 Bk TR TR S AR ETIRREY A
EHEEARY  MAA YA EEEE 7 FUERH
EMEGENTNENEA L LEHREABATY > HEE (RE
BA) HOREAHER SR EENANELABENGE  AawE
BENRERAANTZHERES  THETEE IR TLEH
BB N ETREZHE > LAEER MRS TRE - B R
MR A -

LENETHEA AT ERCETIRERE R A A - B

125 Guth v. Loft. Inc., 5 A.2d 503 (Del. 1939).

126 Id. at 511, 514. 3F [V R 5% @ “[I]f there is presented to a corporate officer or
director a business opportunity which the corporation is financially able to under-
take, is, from its nature, in the line of the corporation’s business and is of practical
advantage to it, is one in which the corporation has an interest or a reasonable ex-
pectancy, and, by embracing the opportunity, the self-interest of the officer or di-
rector will be brought into conflict with that of his corporation, the law will not

permit him to seize the opportunity for himself.”
127 Id. at 509, 512-3.
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EERSEERFT AR LS FEREREENAT LS —
BETZHEE HAESAREZHAZES  SERETHE
ZESEUWMAT LR OB AL E - AR BE AR R
TEM M EARELTAN D RE 2 2 AHERE LA
NWEBRZEZZHW > #HAHE @ A2 &2 (individual
capacity) » MIEXE AL FENF EEZLEAZ & 4 (official ca-
pacity) - HaZ B £¥# e W /A5 M5 L IER 4 (essential) - T /A F
WML e T BERN &Y NEEREEAYT 8 TRER
MEME TMEEBREHZMAEY - TAHABAH LR E LT 5
HHEEEATRES  LAUBE ERESZFERALELH
B T ER R AHBTE % - Flim AT R R AR TR
EREERF  MEEHBBEAUTRZBEHRE LR .
Yeo P REATE TS EEE  FESENG, R HE
LA, B RE  NEHTHEZEEEN » HRAR L —
AR EREE LS TRBEEH—RE— BETH » MHE—
AHBUZHEE S kK LAELEEESEN (reasonably
and sensibly) HFEEFHEZEMRN  HEAAHZHERE 2 WA
EERERME FRERRETHEZEY  DATMHG AR
# o APMENTRAREREAAT 2 Ese™ - B —3
PMEESTRANSERE A ESeEREMY ARRY &
TEBAHBANRNE - ELETIME - EELKEDNH N D&
ABAY  FEABZESRALEL  AERAGHAR  RET

128 Id. at 510, 511.
129 Id. at 509.
130 Id. at 513.
131 Id. at 514.
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AAEGNAHBEB AT M A2 BE » BT %2 K (disput-
wk}'i%ﬂﬂﬁ%éﬁz$aﬁﬁ;xﬁmFW%Lﬁ%ﬁ
JEmTH B 2 T UAGTHAZH ARG E LA BIEE 2 RE
AL BRUZTHARLNEE BN TEHEEE ALY
X AERAHFBRAANAEETARGE L ERAHE L RAR
BEHEFR -G EE Bl REEEL R AR Y
KNz #E > M —H B FH R AR &R -

mmmﬁ’@ﬁﬁM%%Exﬁﬁﬁ%z%%%ﬁ’%~ﬁﬁ
bEEEE  BESEEEMET TRE, ST LA BAEE - R
&ﬂﬁ%%ﬁﬁﬁzéﬁﬁéﬁﬁﬂ’ﬁ%%%$@@AmAW
RoORNAHBEHE  BHEETEHE  AHLEARSEEETR
FERA - RTREZE - R RA - B — B
REETHEEN  HELNHRAAHER L X ERAREEHR
BETAZ EEEE™.

T2 gt SR B RS TR T IR (faimess test) |+ 1 B

@ﬁ%k@%ﬁiwpﬁ%m’@*ﬂvwﬁwq/Wﬁ%ﬂ pije .
TV P BB OUF] R AR B T A R
G o IPFEARYE R RV 2 [y 2R Y R See Durfee v. Dur-
fee & Canning, Inc., 323 Mass. 187 (1948); [y d di /[ FI4THR T iy ¥ s ]
%J§r?jﬁW%J’Eﬁﬁﬁﬂ%W&eMerme3WBMm2W
(1974) - m@HMW§WF%%Wﬁ$ﬁ@ o TR E R o S A

EPREN S VPR U i
mi%ﬁ ﬁv | P Eiﬁ AUES AR Sl
bR IR E JEFTH\"LFVﬁ ﬁf&i%ﬁ“ S :]Uﬁlflﬂ El 3V o See North-
east Harbor Golf Club, Inc. v. Harris, 661 A.2d 1146 (1995), 725 A.2d 1018
(1999). [F=9f » e fib & 1R A HIFR r?@ﬁﬁ?ﬁ (interest or expectancy) ; =& [ %
ﬁJE'EU ( corporation purpose ) | ZEfEives [Fvﬁﬁ‘;’ﬁ“h Y J OEJEr 2 riﬁ?ﬁ
ﬁ9§2ﬁ%?ﬁEIEﬁ§iEl?V;Vﬂﬁ 7% -l %;E?E'ﬂli{ P E qiﬁﬂj HEIIV D o See
Lagarde v. Anniston Lime & Stone Co 126 Ala. 496 (1900).
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2.1 Fl A B G E # & F (use of corporate assets or information )
FERENFLEHENGZEE BRI ERZFEET UL
BEFANGZEEMARL O HERH EZME  WMAEIGEM
HE BEZLAAEEIRBERAGLAEA LT EETHM 2 —H 23
AR AZHE > AEEHEALTEMHEE Xk EMERZ
WARRW R HBIHBRAR - EE T AR E i A5 AR
&z kA B (non-public) H#R - 3 LIE B A M L2 Fl 4 &
FZErRAERZERAGEEHRT ZEH > HZERZEA L KRG
EFRElzflaE WM—BREBRERESFERAAGZXATELR -
FAARBEABE » MEALABNWERLBERLE AL
Az EaEMEEEAZALAHZES s MEAFANSBENEFRR T
PE ST R P A
3.5 #4717 A (competition )
FERARENFAZEHMmBAGANITFLIELNHZEMNR
EENTEF  LEZFARFEATE AL SN A M ALEENF
AERBFHE2EH LRGBSt AT H L2 F & - A
HANIMEHAANT  BRAZEZNERETHBRLEALATZ
FARREERT EEVEAEZIHETANEZEFTREZL N
EERBANFTACARNAZET > LEAFAFINRD ZF R
MEAMBZHBAELTH  ALEERERETATIEFRLED
AR ZERZFN > MAEAZEEBHRIAEEE -

134

133 See WELCH & TUREZYN, supra note 4, at 86. See also ALI PRINCIPLES OF CORP.

Gov. § 5.04.
See ALI PRINCIPLES OF CORP. GOVv. § 5.06.
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OB BB 1T BIEE
BHMIEABREERB 2 ERBEGENT 2 A% Hib
TH ERBELREHZITATERGEAT ZABRKD AT
ZHEH  BITAETHLEESEARSHE  WELEEREEEL
BANT R R Z R ARA B AT BN ZERTHEE > HILER
LEENAMMB (refrain) WETREEAFTAD2ZITE  EEF
IR EEELF B ERLATABANTIREEE T B RA % - Hl
WMEXLE TR G ZHER  AHATGBEATH Al HESLT
LSRN BT AHRERLTE  B— BT URLE - B
o AR REGZITAEEREREEEA AL IO ZHE &
BREFEXHSMG 2R B 2HG  RAREFWNZ L2
(associate) Z F|z » WA F] H TR 5 80078 & 5] 1F i = 4E
EW o REELALER TAF (fair) | MARTAZ R TL
BUTAFZ T FELENEEARBAZHE LA 62
2o FHEESZ A REH R EER T RARBLAESL » RN
Az ms FAREERGTRERANTEEZLE  HHENTF
ZHBRTERAS ™ N ERB A B RN ERA AT
B BERFITBEE  TIABEEAZARERAAT AR
b BRI TR R R AT AR AR
ERARAXU L Z 00 EEABEEEEBUET NN TE
Tah, 2 ARUETAEANEELE HEXEERAENL
5% BRETAZETBRTVHZMA  MHRELREHIE

13
1

S See Eisenberg, supra note 58, at 5.

36 See Weinberger v. UOP, Inc., 457 A.2d 701 (Del. 1983).

137 See Adam J. Richins, Risky Business: Directors Making Judgments in Washington
State, 80 WASH. L. REV. 977, 982-3 (2005).
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BEBEYRABERLTL  RMUBEFRMNAZLETAAER
BRATERAH AR BEATHZTHHATTREEANTR
WA RA BT REEETERESLTERBAETL -
%3t > DEL GEN. CORP. LAW §144 (a)(1)~(3)5 5l # & 7 7 Rl 1 L A1
EMBEAKL HT A2 Tsafe harbor |, » FEHLEZL HHEEE + LR
AAEMGESENEEU S HIRBELENE HEEE RH B
GHADERZEEE  FETEHNERGLEEARIRERHE
S AH (quorum) : 2 EH R FMLBEEH R HRZETE LA
BHZHBRT RN EETE %20 (approved) # + 33X H &
NEEZ® - ZEeNFE e MEE (authorized) - = &A% i B
(approved) - s % # i W (ratified) - HAFFEAFH -
BRAEEESL  LHABXZHANBEGAEREEENTN KA
HHMEEABN Mo EHAREERESBAMY TZAKZK
oW BEE ka2 AR BAEERAAEERS
ERBEB LR FERAAAGETREHN QAL HFAR - B
Ho LR RS BURECREEEA AR THRE R EELY
b THZRFXFRLAGEH LRBFHERERE  EK
BHEEEEA TR A EE TEBAT , 2R E BHhBRE
S ZH T GHAATEH T FAT, (#T#) -

B2 ZEE LN EHEF LY EEEREEE LN

AL EBZLEREXBELETARLARETITAR
B ZERUTAHAFRE  ATHRECHAFENEET  EFT1 L

"% DEL. GEN. CoRP. Law § 144 (a)(1)~(3). Z511E {1 B9 % SL2I0Y - [

LIS - FrL07r ™ F
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HlERAZRZESEANTRESNR  LAFATHEEN  WEESE
BALCENAHEREEE FhOR —EREHHESERE
REHZHRDE FREAAEEEZEH G EE T H
ZHEEFAR > UREL TN MERE > HARTZLE -

I BTt BRRMN AR ZRFTHACCHEIALREFT L=/
Bzt M=zt EETABLHERLH  FEHRATH
ZAITABRRAREIRAZATARE  MHRERM=MGBZITE
FHNAERBEEZEERE THEZCHFREZRAMA =S
TERBREZEERE RKEFEREZHREFTTLAHUT =
M0 — % 8 % # 8 E 8] (business judgment rule, %
BIR) ' WAFEFERKZEE HRAREERKEEZTHER
EERGREERZGRKMAFREETFE W BELTHEES
— i E L RE - BMHBEERRFRN = B2 EEFEE (en-
hanced scrutiny - ##% #ES) - T HMBZ % "B E 2K EH B R A
(modified BIR) |, @ AT EHEZ FEFE  FEAL(EEH
AR EZeHRMENE (hostile takeover) R I & # j ( de-
fense) B > FAZEZH LR BET AR ZLBEE K= BEEN
F & (entire fairness, fifEEF) > G &GF E LA EEEFE %
FAREERMEERKZAREFHZEFERE AL ARS

139 g g g e [y $QVH%ﬁPF%FN$%$%”V$W’ ot

BO1) S PR ) 2 RS $EH%F(HWWH%%V%$
demand) : QIFHIITE I%F%‘ (derivative suit) ; @RI ~ =) 55 I HIEHY
g ?E‘ (class) [%F?f s @H I é&&*ﬁ (regulatory body ) [Kik i 1 41t i SfE
Ej\@%ﬁ o See BLOCK, supra note 106, at 5.

See Emerald Partners v. Berlin (Emerald II), 787 A.2d 85, 89 (Del. 2001). f&[?ﬁ‘;%
P IR R T NS R -
ﬁ'[ﬂ i, ° See COX & HAZEN, supra note 22, at 184-5.

140
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TRZEERE HUEFREIRBUEES LT ARRERKE S
BEHRE M —BEH L= FRVELEENL—FETF
BEz%E WMARAZURKEELZBEEHERALETEFEREER
EREBR  REERZBZATH - Hib EXREZH R ZFEZL
BEM  AHAUTEHRZHE LFETUFEETEERLLE

B e
/\

Loyalty EF (Entire Fairness)

ES (Enhanced
/ Scrutiny)
Good Faith Care BJR
\y’ (Business Judgment Rule)

(B=] EHEHEREZEECRER HULB-B=AFERZ :

ERAXBBAEINEAZFERERE AR TEZ TR
T -
— ~ IR AR A E Bk SR R S BRI
S & ¥R BB (Business Judgment Rule, BIR )

RAFBEZARRERE—MEANABLEZEATTE » A7
B SR 2 T A K B R ) A 4R AR B B R MR (risk taking) ™

4 See Lyman P.Q. Johnson, Corporate Officers and the Business Judgment Rule, 60

Bus. Law 439, 455 (2005).
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FHEARKB A ERN X ETSFREE FATAEZOHD
HERERY AEEETAREAREHRCHMGENAZAEZR S
X Rz i e Fl 2 (best interest) W » H| 2 8 X R BF 2k 28 4 Bl A HE 3%
B g o TS AT UL E & FI BT (post hoc judgment) R4 B #E = 2 R
ool A EENBERET AL RBRERTHEAT N ESRE
EREAN A FHPRBEERZRET "THE (respect) | & " H#E
(deference) | » E BV EMNEHLLE™ -

e B R A (LTHMABIR) #45: "TEFgHNAFE
IRBEBHAMAZHG R IR LHENEZHREETARREZE
MTHAZRZE  LARMEZEZBHATAFTAE " pl%
Pt 1 J& VL2 4% 4% Al (second guess) T T L #E %2l E @ BIEZE
ERTNEA SR HEXEREF LA ALEREEH  EF€T
THHEMERREERE  RIERERETUFAREESE (&) 1
EmRAT Az & 8w FEA " EAF E (uninformed) | Z 4RI > 2
HEN TEE (bad faith) | FIERZRE » HBEERIELE
SHREHEAARHERZMGEE ™

142 ALI PRINCIPLES OF CORP. GOV., at 135. See also In re J.P. Stevens & Co., Inc.

Shareholders Litigation, 542 A.2d 770, 780 (Del. Ch. 1988).
143 See Aroson v. Lewis, 473 A.2d 805, 812 (Del. 1984). rTSZ{EJ\ (= pe s e @[}%?ﬂ‘
ORI R O EE (derivative suit) o PRI BT FIAS
[ 2 R (demand) $H2 ) A F72 - [y 13245 2 FLV AT 158
Fj'? o BT AT FTE A ST EEL R o 2 IR S B Fﬁlﬂ/ HWEDME -
T 86 2 P B AR A LY ) R [
K R SR B B T AR P AR T
(intra-corporate remedies) ° ilF'j VSt AR il VHIIRE fr’ﬁé'r% o Id. at
811-2. See also Van Gorkom, 488 A.2d 872, quoting Aronson.
4 H M EEIpFER] (fraud ~ overreaching ) -~ F? ?.T’L’F}% W EE BT =18
Do BREAEES T R R A RUp S BRI ARG T
(material or significant) - ¥ {& (F& T gy %[J%ﬁ’%%[},? Pl T RLEHERE

14
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ZEZ ARl RAREETe—F "HEN (B%
M #) %% (a presumption of protection) |, » it = % =& & A 1F
i — 18 %8 & 3 % (business judgment) B » FRAEREFHTE LR ERE
ZEB TRENHCEZEEREZRAENARENZTS > FEF
iﬁﬁﬁﬁz%@(wmedmwwm)%’@%h%ﬁéaMM
W™ EhEERHLT  AH-MEHE -8 TEEIEZ
EEW%J'ﬁﬁm%@%%aaﬁ(mmeMmﬁmﬁ)ﬁm
THRE BREBREFEARGTEZCE "FRAZZER,  #
"EW N Z M (uninformed) | SAER TEE ) MIERZEE
— & VEY R4 (substantive rule of law) | - JREV & R &
BERF  ATEAHUSEEFERERBRENATERAENRER
MEREE  HbHRERNMRZAEEZEEELT » THILEH
EEBRARERMERE TEASERTEARLTEHRE -

%éuiﬁm’%%Am%%%EWiﬁiﬁﬁﬂ’%%%é
LT B s LOARAREFI ke Z (- IR 80 R B B R RE

AEET BRI LT - See WELCH & TUREZYN, supra note 4, at 98, 100,

109-110. More detailed see BLOCK., supra note 106, at 5 & 51 infra.
M a8 12 R BESES  [E  EOREECPY O L %ﬂ/%’%ﬁﬁi \;f‘

HH %ﬁE[BLOCK supra note 106, at 12-18. I?}‘F‘; =T SN FP”
s %'Tﬁi[f' gﬁi’ pe (1)%;‘5"@4\4_&)‘)}1&% CEET '%“ﬁ'%glf 'M’E’*é*

W LLHJ CPPEw R VR E o MR REE T Eﬁ}%l:, IS i) e R A
B s QR pﬂh%fTF+4i PP BIR {18 H 0 E Lt i SR
By e lﬂﬂ Al Ay = 5 @Wﬁ:ﬁ”iﬁ@ fi T H A RO K

H\ﬁﬁ'@‘ ﬁ“fﬁ": PR SRRV RO e FE R S R R
TR o S qif IHEESRRE S U"'%”J‘A}-fj 2l Vﬁ#ﬁp’f@fﬁl’ﬁ"
e LA ®) ﬁ&ﬁwﬁ” BT LY BT - I
AMBRLE TS o R ERE 7 o pis2flIohnson, supra note 141, at 455
infra.

473 A.2d 812. More details see WELCH & TUREZYN, supra note 4, at 99-100.
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EEQINEIL  RERT IR BT FARAENY T E T
LS T HERNTAE, G BEEHBTAZITES - TR
ZEHEEY  DHAFERLESHELAGERT R Y
(informed) ~» BHEH N E TR TN zsdwm%k > TAEMEEZ
BT ahratsgs™ s kns8mERzez™ 45
HERAEZEE  FHEZAFAETHE L2 FHERE -

T 473 A2d 813 [N T HOE BRI SR Y A B LR
%@~’WW%W““$I’Tvtﬁﬂ%ﬁwVﬁ%‘&em%Kﬂwa
note 106, at 40. F| ¥ - ¥ JE%&W E gy VGV T (B ﬂﬁj %F&F,y
Hy FT W%ﬂ}iﬁlj% PRIV - I'*’—Eﬂj‘ f[ 1NE K %‘ 18 ¥ 7 r — &K (ordinary
negligence) ; » 2L 3% F AN T S BB S RTII
ViEFFAE 5 see Rabkin v. Phillip A. Hunt Chem. Corp., 547 A.2d 963, 972 (Del.
Ch. 1987), cited from VARALLO & DREISBACH, supra note 19, at 34. See also
Welch & Turezyn, supra note 4, at 111.

148 See CoX & HAZEN, supra note 22, at 190. The author used the words as: Directors’
action should be the product of reasonable investigation and consideration. & 15
?Hﬁi*ﬁ%@ﬁﬁ’wmﬁgﬁﬂﬁéwﬁ%ﬁﬂ il mgdﬁw
GRS ﬁyﬁﬁv@ﬁ*ﬁﬁMﬁE%’F“'Wﬁtﬁﬂﬁ“%iA RN
j*%ﬁ%}{ﬂwﬂg FIJ‘FT[‘L i J S ﬁ‘]‘ﬂqu o See WELCH & TUREZYN, supra note 4, at

85.
149 FT,JJF"}LT F'Li‘, W EE L= HIEYES (subjective motivation ) N4 ?ﬁg\ » TR
ﬁiﬁtmmmwnﬁ%ﬁ LY KB N A E L

7%k [ é‘r@?ﬁﬁ Kl {fl N aats ﬁ#ﬁWi\:é?*[Jﬁ’WlE'[ V= ﬁﬁﬁﬁ%l |3F See In re
RJR Nabisco Shareholders Litigation, [1988-1989 Transfer Binder] Fed. Sec. L.
Rep. (CCH) 994,194 (Del. Ch. 1989), cited from WELCH & TUREZYN, supra note 4,
at 100.

150 473 A.2d, 812-3., see also Eisenberg, supra note 58, at 17. ([ F| l?’% VBIR D #&
L gl "I NTEEHFH ¢ (1) a business decision, (2) disinterested-
ness, (3) due care, (4) good faith, and (5) according to some courts and commenta-
tors, no abuse of discretion or waste of corporate assets  See 890 PLI/Comm 239,
at 246 (2006), see also EISENBERG, supra note 38, at 545. %] Fg’“t'r BET TR RE

no abuse of discretion ° See BLOCK, supra note 106, at 39.
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At F+=A FEERABRAFEEREIAR 5SS

EEEHGRN BN RELT  SALEH RS
REERE » B HBRBREE(F R #EH (decision maker) ——
FERNEREN 0 TRBEFEZHET (decision) K HF % &k RKZ
45 B BEHB RN ERRY  FEEEEEEE
Rk TRFE, REHAERERZTAEE  AREEEN
Az BEABR Y ERETUSNREESEER AR
ZEBHEERT RN MEREEEZHEEH RN RE - |
B R AN R SR E - R ER B 2
THHANNTERBEERANTH AL AZEHEE  HEY
TAEEE R EAE R 0 RS E R DR A S R A 2
ﬁiﬁﬁ%%’%ﬂ%%EWE%%’WﬁALT%%&¥ﬁi%
§153o
Mz BEHE RN BAEFEREERTUTERT -

P (1) Rebuttal BJR - D

»

(2) EF

<

(B=]
OLEKX@K (gross negligence) AFEHEIFZITE
#1651
WEEEEZT ABIRUFZE 2 ReE - LAR AU AT

1 \I\I

151 See BLOCK, supra note 106, at 5; see also 890 PLI/ComM 239, at 246.

152 See BLOCK, supra note 106, at 22, 74.

%3 Cede & Co. v. Technicolor, Inc. (Technicolor 1), 634 A.2d 345 (Del. 1993). See
BLOCK, supra note 106, at 28-9; see also WELCH & TUREZYN, supra note 4, at 98-9.
A ATROR Y O pUTR RO ARRHERE - I e ) g
Qig P IRE Eﬁ (per se liability ) ° Id. at 99
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RZWBREF AT ERESEEREERHGR TEARTE, W T
RNEZCRAEALEMR "PAT 621G 2 EZEN (all material
information reasonably available) ;| » i A HECELTER T &
MR W EEHALEEBEELEA T ZEEFE - FRAEH B
HEERREEEWNENAERAF—F EFLARANEANEER
oo MEBTLRMZE EFENMHE T 2 K#E KL (gross negli-
gence) | o EEHRMATFERL TERBL, FE S B
MERBUERITAZERE ZFE  REKZEAZEAB LR
BURLHE ) AN ZBRE > NERRAERFEMEEZRA > @
R & RENE R T R s RBHE

BE FHAEFTUAENGHEITELSEAMBRRZEZOHR
ERER BHAEREE  BREEDAEREEE R —
8 "% £ (perfection) | By = » TFIEWERKLARAFE KT

154 473 A2d 812, P T Footnote 611 » 7% IV i » B 5L AHERS I 1
AV R [ AR PIEA S - P00 DR - R 2 A
Pl ARYE > PR - BT ATV ARYE SV N o 16T O R
T gross negligence | =27 S48 /7 £L3E (torts) I gross negligenceﬂ?}?ﬁ[ﬁk
ferite 2 gy E A IRl o B}‘a’?iﬁff AR > 2 fiE D ETR! > gross negligence
Zrreckless i {l) » FE Nt o (NS D HEE o T g B EH D AR > gross negli-
gence EETFE“W%ﬁﬁQiﬁ (simple negligent) B1 ﬁJﬂq?~EEﬁ?ﬁl (intentional )
VA Y > see J. William Callison, “The Law Does not Perfectly Comprehend...
The Inadequacy of the Gross Negligence Duty of Care Standard in Unincorporated
Business Organizations, 94 Ky. L.J. 451, 468 (2005). 74 < S#% =~ %f@j/ﬁé]‘ﬁrﬁ
ﬂ;?’?‘ﬂ—)ﬁ‘{‘ﬂg °

155 B F?a’?i%@é*i}%'ﬁl I'%E?‘F', M reckless indifference to or a deliberate disregard of the

stockholders, or actions that are without the bounds of reason ; * Rabkin v. Phillip

A. Hunt Chem. Corp., 547 A.2d 963, 970 (Del. Ch. 1986), cited from WELCH &

TUREZYN, supra note 4, at 102.

156 DEL. GEN. CORP. LAW § 141 (e).
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s F+=A FTELMAH R FFEREZHR ST

AWz T2%, 40 MEATAERAZEEEN - HIbEER
EEQLRKATH  EEOLALHERTLERNGAE B4
MEEZEH > Mh—HBTFBER—ESEEHLHY » FRAZE
BHY R ZRE B —EHG T RS EE 8 H Rk
FoXBRZHEEAB RN EEY - LABAAEEE
SHEERAENTUERLET R RTER W EEEI - THR
SERBEHTHEE  ABHE —EREZ TR REENT 2T
BN HABRMEAR T RETHRETE Bt HREEEH
ZBAT BEEH—EEEBZLIMICETRF - TRHAF
ZEFCUAMEME  FRENGTETURERBIAZNES -
EAREEELBEERNERRAETEE .

A HEHH L T RHEEH (agenttheory) | REBEELN
ARBEM G BHEAES IR EES - BE RN E RN LR
B FARBEATEEGEEY T# %8 %2 % (ordinary neg-
ligence standard) | + KRB EMK LT B EHEE  £HHL—12
REHFREAAAFZLEEA  THERTHREEE T8
BE B RA 2 BE  FTHEEEEB T AU EHRERBL A
B0 SRR EHT FREURE I IEEBEERES
ZITARTEE  EVERBEAEZETREAA—REEA > L
EEFAEREBEAZBRT  EABLAZ ERFEERAL &
b — F 5k 36 K 4E RN i i 2% RMBCA =, ALI PRINCIPLES OF CORP.
Gov. g 1% -

157 See 488 A.2d, 872. See also BLOCK, supra note 106, at 75, 80; VARALLO & DREIS-

BACH, supra note 19, at 34.

158 See BLOCK, supra note 106, at 77.
1

1

59 See Johnson, supra note 141, at 445.
60 See Lawrence A. Hamermesh & A. Gilchrist Sparks 111, Corporate Officers and the
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G EIEFE (reasonable care) AII ST ZIEH ALI Model

ALI PRINCIPLES OF CORP. Gov § 4.01# & " ..., with care that an
ordinary prudent person would reasonably be expected to exercise in a
like position and under similar circumstance ; » ¥ F Frzg T — % 1E
z A (ordinary prudent person) | R #A4##B—F BT E  WEEH
B FHEEAGNESLE I ERESRZITXELER  Hib - %
—EEAHEEARZESRADAMBEL R EMEEZZ 20 A
AZEEG TREHPAZEERNALEREZZER  MESR
HUZEER AR REER  AEBRLZESTHABERE—KE
Bz ANFHEZEREZS  UNZEFEIHEINAFECEGE
REE#BZEAE XA —EEHLAABI L L BHEELLN
ArEE RITEABABRNELEEZZ ) REFHREELY
NEZBA TRAFEATHEZEER R AT ZEHETELRE
o AEESHZ EEEAGZHNEER > ZEETAEHBERTERE
EGZERMEAREHEAE BAZREETAAEELX D HE —
MEEZAREZER  WRZEFKHEEUHLEARI KT S
GAER T —MAEZA, ARABTAE' - R2FRHRELE
AREVHERBAMIELZR  WMEFEEABRE RS LRH
TR AR

N ~

Business Judgment Rule: A Reply to Professor Johnson, 60 Bus. LAwW 865, 868
(2005).

161 ALI PRINCIPLES of CORP. GOV., 147.

162 ALI PRINCIPLES OF CORrRP. GOV., 149.

63 See Hamermesh & Sparks III, supra note 160, at 868.
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= EABKREFNE R IR FREIRE] (liability exculpa-

tion )

% Van Gorkam¥| 3% — W \NEEER % B RN Z AT E
EPHBEEERE DEEEMANETLBBE IR &
1 RN 5 4 — L\ S 4R BT R LN B B B ET £ 102(b)(7) - M EFA
5L E 4 A # A (eliminating) 3 84 (limiting) # %5 B %% K
EREEBTMRAATALBBHIRE bt EHEHE=
M AN T T b S RN A B E T R R
B 7 ]3,%166 o T ALI PRINCIPLES OF CORP. GOV.# FFE £ > TR H %
TIOEREEUZRE U@ g Rz Es s Fihke
RATEFT R E BT AR B R S - TRERATAEER
EAEZHEBEEEZREALR  AEREFFERELELBH
EREME 0 TR M0 2 # 4 4 (injunction) % e - Al4T 4
BERI G EEEEMERTYE  EEREARBS T RKEERRE
EAEGLERABRME > LHEGXLALAR -

Bk 2 REMATD 2 ERE LEEEL L hER - LR
EEIRUEAERAEEERHMERSBEEBHE  FRTU
THRTFRES > WMATAE A § 102 (b)(7)LLf# & # 3 (summary
judgment) BE R4 23 HARM > £RERBEERKEHER
FEABRTAZEEEBARELAREB Z— R QxR
LARTEREE  BERASHARENREEREEEH 2 EE AW

164 780 A.2d, 1095.

165 DEL. GEN. CORrP. LAW. § 102 (b)(7).
166 ALI PRINCIPLES OF COrP. GOV., 136.
16

’ ALI PRINCIPLES OF CORP. GOV., § 7.19.
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WEBHRITAREOEBNTR L EX > MAASARE.
= ENEER BB EMT

EEREGAERTCFARAREH LB LER SR AERZ
W HREESEH—ERK Eﬁuﬁ VEF 0 9] fig 5] I DEL. GEN. CORP. LAW
§12 M(NzHAE AR RFAHLERFTRRH L2 BEHTE " &
FHENTRMNEAXHR "EETAZEA Bt EHEESE
FriEmrel 220 LM ARBRE| Z R w  EHFREEAT—
THRBEERGAEEREERRE  WPERDALER -

S NEAN o ERR N & 5 v B Emerald Partners v. Berlin
(Emerald Il) z %Ezx8 429 » %38 ADEL. GEN. CORP. LAW § 102 (b)(7)
fF A &= " HEbiF (affirmative defense) ;- HI & 1 # 7R
T@F‘%ﬁh@}ﬂzﬁﬂ%/\%uﬂufﬁz N EEREEEERE L AE

CHEAE RS AREAEEY KT - AHER
Eﬁ%—%%’lﬁﬁ‘l‘lﬁm%%@%iﬁé%ﬁ%% )EE'JEF@)%/%%%%%FM’F
Z ZBHIER > B Emerald Iz F 3+ - &3 KM &5 &
R RBEHERINZEZE REEXTHAEZ R X Hin-
formed % good faithz # F 4R #% » B FEREREITRKEELE 4
EREBEEMAE > KEEHABRENZRETRELE - LAEHRE
R EATRRBUREEE R ERRGERE - ML SRR
EZ AW » & Walt Disney¥ » B R ZAM & 5 % P Frog et e i i
EHEEaBEEE"

68 787 A.2d (Emerald 11, 91-3.
169 Emerald Partners v. Berlin (Emerald 1), 726 A.2d 1215, 1223-4 (Del. 1999).
0 787 A.2d 90-1.

A 906 A.2d 52.

~194-



s F+=A FTELMAHEA FFEREZHR 6]

M9 ~ R EEF#EA (Enhanced Scrutiny ) {ER# TN GIERTTRAIEL
P o 5 A A e — B ER (T 2 BIR—Unocal/Unitrin
Doctrine

REBEACEHBZBRARBE  £—NUN\NOFRZH » A
AEFAMBEARTRERERLERN EHR LB NEEE
ENEBEREXNEEHBEZEL R B8 F 8RR 2 (7%
HaBUHESE LRI HREE " KT E—LNOFE R+
HEE  — R AEEE  —R > DERRMNAY > BRH%
HNAOEHBETRARTZLAZELT  UBE I RERA T E
FONEBEZeHRANGERZLMBER AT H g B EF
ERZLARETG BE AERGBEITEEEARAEE H Mx
WEFRZAERZARANBHRRES LB EMRFRAE ALK
WAEfm o TSR DL B R B AR T AT BB O A
BB K ER I THREHEBAFAZIHESCLARRBZTRAFE
R

£ — H./\ & F 2 Unocal Corporation v. Mesa Petroleum Co. 173%’]
Ry mEQFESCETHBEMNBE 2 ARKBITAR  £F €
BRI " B AR YE (self-tender) , > A B A ALHE "H
F W # (competing bidder) | z f & - {23 B FA B YCE Bl HE R
WEEESEZAER - TR E AN E 2 8 R R BUE M T OEZ
MEMBE ZHR  HPFRNEALMEBEHER LT AZ 2 Mesa}
#Unocalz " Mesal o & 2K 1 7 B¢ # #preliminary injunction » —
% % e szinjunction - £ PR EET RN EGER > ML E

172
See WILLIAM J. CARNEY, MERGERS AND ACQUISITIONS—CASE AND MATERIALS, 66

(Foundation Press, 2000).
Unocal Corporation v. Mesa Petroleum Co., 493 A.2d 946 (Del. 1985).
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FEEN A Unoccal EZ e A A EBEHMEZBEMBRGE L
AflEN EEERTARNREHGREZRENBLAE £
Ehux NEFEHMRTLHERELT X R L8 8 & A 21k
E 2
IR EE %A » fkKDEL. GEN. CORP. LAW § 141 (a) & § 160 (a)
ZHE  BEERERRELR R e R - HUARAFBE
2R EHEN A EE G2 EHRME (inherent powers) » H&E &=
TR G2 BRUBREEFELLENE  HEZGRE
BANAEHBEREEELER™ - MOOEEHTH 2 WE -
FEECHARBRELARRERANEE  FhHEZFE T LEE—H
"W B ny Mkt (passive instrumentality) | 0 FE b E A E KIEEE
H—EAMBEN  EFeNARGHABZARBBEE ARER
NElZmEMNG > M —H B BT REREEA B A 2 fRE - M
HEEe 2 REEREFr A REA ARG N G AZEE - Fib
FEgurnH— " fp# &% (enhanced duty) , FARFZALEE
FUBE R B (R 36 2 BT - BB Bk T LEE O o Mo OB b
PR SR al mFERE RAGZRIHAESL "B EE
% (enhanced judicial scrutiny ) |
RMEZEU—RBLFELXAEZELN > BRAAHEFAE
*$ﬁﬁﬁmﬁﬁ%%%3i%@#%%ﬁ%ﬁé:ﬂ%#%’ﬁ
WERFTAREHABRANZEEZRE  Z_EHN A LEZWER

T o TN AR LN ) 2 RS ﬁiﬂx R 5

o @ RLAEE R AR O '/'ﬁ»' ' IE7L LR A
Pl R ua' R B LR A B ﬁlJﬁJéﬁEﬁlﬁﬁaﬁ b
Kors v. Carey, 158 A.2d 136 (Del. Ch.1960); Chejfv Mathes, 199 A.2d 548 (Del
1964).

& 493 A.2d 954.
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AR A o — {8 (threat) 23207 B # (R JF 8 Z 69 (not
Draconian) » T % % &l tstr "0 MY A Lk —HEH 275
ELEEBRERARBRE  ERETUFNBREFBEHA AR A
HAMEE  E—EHNCHE  BF _EHNFREMNSH o
T35 B ez I B2 4 e R 7 A L0 B T 9 38 g 2

Mg THE 2% B3 RN &G & & Unitrin v. American Gen-
eral Corp. (In re Unitrin Inc. Shareholders Litigation ) 177¥1J Hd o %
o EE R Unocal R R\ Fs » Bir & Hmb AR EELEL
(substantive ) K 42 ¥ 2 X8 (procedural nature) - DLH|EH &5
REBEHABRNZEX  ERAAEFEZTEERETHE
(Draconian) -~ #JF#E > B EHEEHLZETF AP (range of
reasonableness, proportionality burden) - AR - E PR A% [F
BREMEREREE T UM T - flanBk £ E (proxy
contest) MPMAKHAFEEFH > AZWEE BT F oL AlELE
£ WERENERRAERELE  MHEFEFERELE
FIETR A - L JREABERE -

E b » £ Unocal/Unitrin Doctrinez 2R T » #i 5 & E & H N
B PRI 2y B 1 R VT Ae o B A8 FU BT R B 2 fRFE - B4
BREBEFNBMEMFBHRAAG—ERE  EHPI R & #

76 Id. at 955. 7 UnocalZi{F 1 > Mesa[F 5|l two-tier tender offer = %fUnocal
(g > E 377 BV squeeze out (& F Hicash out or freeze out) [t %[+ &5
57— [EFE s ﬁ?fﬁwf‘fi’?fj Fl > 5 Mesafi E] £ fiYgreenmailer (:Efo'
I ERCE A 0 0 P RS R T AR D T
i S Y 3 %“FIM% P i Mesa b b ﬁ?
Unocal V {125 [l s [l 9 > 7 = P& B0 0508 o i - R R B
njunction °

7 Unitrin v. American General Corp., 651 A.2d 1361 (Del. 1995).

& Id. at 1387-8.
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LR EEAFAUARZFR ez WHEREMFBELAE
aEgEz  mAEHM "THBTE ) TURAHEFLAEZE
HEE A ERENBERA AN - B ENZT > iz
" slow hand poison pill ; '"°52 ™ dead hand poison pill ; '8 » B
ERBEETHAEWPNT MEEFCL I IRAERIREH 2
T4 ZWE B H TR E R %17 R &% (void)

MR rael s FE2 BRERERLER  TUTERTZ

P D
(1) Threat & Proportional
(2) Rebuttal BJR R
( ]

Ti ~ B8\ (Entire Fairness) "°'WE R B MR F 1% < S
#E 5 N DAAS BRI 3 B (R 35 = B R O R s SR 38 5 (T
a2 G

BRANEHEREAART L2 falg > BT & rERRIZ

179 . 1 e | rop e L rrp s - B .
"raf{slow hand poison pill (FHff#ri= £ 1 {7 KL= i i H & bV LT gt

eIt Hﬁ@mﬂéﬁﬁﬁraﬁiﬁﬁ{gV’ RN R IR 15t
CEFEEG YT YH“FJ” L E S AR ] 876 Deferred. Redemp-
tion Provision o PN ] ffl g S H i T wﬁ[lf‘%ﬂ*%‘:%?'ﬁjw@fh Al 4%
ﬁ‘[H@ [ ) g A g -ﬁ RN EIIJJE‘ (= e F%JIEI?E% s\ ol fig
[p! > N "=slow hand poison pillfI[[fi" & 35 Fv =T Hlﬁ: VRESE > PP A
fﬁﬁ iﬁ?ﬁ_ﬂ‘ é”?.r F=FE T }ﬁrlr’%’{}‘ﬁ@ T if E=f71% - See Quickturn Design
System, Inc. v. Shaprio, 721 A.2d 1281 (Del. 1998).
El'?[?ﬂ'dead hand poison pill[’{’:?ﬁ PUE B Ay H A g grii;‘!’ i [pi!
E@Iﬁpoison pill# > fﬂ«“ﬁ‘ﬁ]liﬂ%?r LT B R 0 [N :‘%[J?Eﬁ;“m
PJH R AECE R ST AR Y T > FR 2 IR RUCE © See: Carmody v. Toll
Brothers Inc., 723 A.2d 1180 (Del. Ch. 1998).

ﬁ‘L [ﬂjﬁ:tlﬁ“ Vi T AR (fairness standard) | > 1345 rl%tl&

180
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HEREL AR RENABRERELTEE > HRET RN &S &
It #£ Weinberger v. UOP, Inc.#| Fe R P FBERLEH
HAMT R EARRERRE ZTAER  HMEZI KRG EEE
ez T EENT (entire fairmess) | Z BB » LEEZX H LA
FH-MAEERBATAE —_EEABRL : AT X % (far
dealing) #/\F{F 4% (fair price) - HLBAAEZF B ATFZHIR
T BRETABRRARZEALE TMXFIRTATGH—BF LIRS
WEZEE HPAEZX R ZESE - ZR I WAEE - X5
et FHAERE HEZBRE2HEE  FEZHEIARZZET R
REABEHEZEREE™ MESLTA TP REE LR H
HLrzREABER RERAEEERME  wHEML  EREH
AARFEMSEREMT AT ENF K FEF M (intrinsic or inherent
value) 2 FPH I %" - WP A WS B LA LEH (as a whole) #

12%@%wywl@Rmm4ﬂA&HmaklW%)ﬁ¢ﬁﬁﬁﬁwﬁﬂﬁq
( controlling shareholder) (FEH fFREE rﬂ]r [Fradn ’ﬂ"ﬁi (i N il 1
F”,fi:t) ﬁ”%ug»rﬁgﬁf x W,H[’éij?&ﬂﬁ_ﬂ = A el (Rl ngﬂjjj )
PH%“”%T¢¢¢F%W¥@?m’ﬁW%ﬁW°
457 A2d 711 PFREE D SRR FEH] s NS SRR
By f\‘_7 N A {‘d’T‘E[\ fﬁi%ﬁ s f?:]g%{’[/%jﬁ
Id. FTM"E‘IE Ay ‘/JIE]F HF‘WF‘, ﬁ&%ugﬁaﬁlp&, IR Tk il
I/ IE“E = %T NG5 F]{, , ﬂ[P ,iu:f%qufﬁ lﬁ:ﬁéfl AR RN
%:Ji o vk ﬁ'J 'ifj%‘ Ebé‘gﬂji_7 IHJEJ* N }Q_‘\’%\LW‘ ( investment
bank ) F B [/W; fﬁ il > 5% HEF‘L i lﬁl Ff 55‘53’54 2l
i7 R RSP Ifﬂ F&/IE' 7 (A5~ JU '/fFﬁ Pjﬁéﬂ ‘TT\T[‘H’%& VS FT
ﬁ’ﬁ%%%kﬁwﬁ*ﬁ [ 8 (A 3P0 2 A R G
R =n o JiEP=p 285 250K J[Rapid- Amerlcan Corporatton v. Harris, 603
A.2d 796 (Del. 1992), Cede & Co. v. Technicolor, Inc. (Technicolor IV), 684 A.2d
289 (Del. 1996).

183

184
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o MEBEEEEF TR s TEmpy "%

T Weinberger#| e » kR AR BT 22— A HEA
AZRBE BHHBALEZBENGNEERE - S HEFES
z%% G AF A E AT 2 NH G AT AR H AT AR

EEE2 T LR %Lﬁ*%%ﬁﬁz%ﬂ HEX R

%%A’%mﬁ%@W%ﬁﬁm#m HH B RLR TR
%’ﬁﬁﬁﬁﬁﬂ%%%ﬁﬁﬁﬂmﬁ%ﬁ%%méﬁx’@%ﬁ
HESCHMEHZHF > TEFBAFALHTZEENAN LM
FEARELBE TEEPZTERNSER > W BET AR
HRHZ AR AELTHET S FHREGEE TERT RN,
%%Tﬁﬁ%i’H%i%%%ﬁﬁ%ﬁzhﬁﬁfﬁ$zﬁ%’

AV BT &8 RRRAREZT GRFEFAT .

B % Weinbergerfi i st #% £ AT 2 FHEEE  FH L H
E—HAREET  RETUEAZLGEHEBAT £ ESR
GRFFEHFATFZREY  AMEREAL—FEEE I
B AR TREAY I HEF AR EEEL TR -
b’ﬁﬁmmwQWE%%ﬁ&%ﬂﬁﬁi(ﬁﬁ%%ﬂ%%@)
HERENSMZAHEE > TE R EHES " transaction with
cmmmeZﬁ%ﬁﬂ’@ﬁHEM%hE%zﬁ%ﬁ B 4

8 Id. at 711.

% Ja at 711 infra. 1= RO S VAR AR e B Al Rt g
Kahn v. Lynch Communication System, Inc. (Lynch I), 638 A.2d 1110 (Del. 1994),
Kahn v. Lynch Communication System, Inc. (Lynch II), 669 A.2d 79 (Del. 1995),
Kahn v. Tremont Corp., 694 A.2d 422 (Del. 1997). F & %% Cinerama, Inc. v. Tech-
nicolor, Inc. (Technicolor 111), 663 A.2d 1156 (Del. 1995) » B % /1] &b fly ik e
T ;Uff B2l 23 Bl flﬁ’q‘ e F'HF[FJF/# ph 2 f?fﬁ‘,?? )
Bb ré’ﬁ[ (product) ;| > at1163.

187 See BLOCK, supra note 106, at 380.

-200—-
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EFEEFE A TR EH (decision maker) ik E R 5 A
FRBER, 2R THEEZ "TAEHGRARS 0 EEH
B % =77 » I8 Y JE (K Weinbergerfrif 2 T B8N T W | HERTE
%188
TEWERAGAESL AR ZERRAENGE RS HE
FHR*AEZEETRBZREX 2R EZHRERT "EAAEHK
(material or significant) ;| » ZEEHZX ZELFMT LHEZF
BERXFENGE  R2BERRTUREZEFHER A > A
AR R EBZR 5 38 EE g2 F K duty of loyalty & [ 2 47
B THHERAVNEBNTURZRGTEEERRT > MR EH
BRAE AR ERAREMGETES TER,  AERRENM
&hm%% TEEI, O MIEREBRIN  THARAEHEZTZ TR
BHARZETRERFEMGE > TEA—BREEZ AT ZE
@'&EﬁUz%%T MAEBZARTZINZE  WHEUE A
xﬁ?ﬁ% (inissue) 2 &% FELREGHTHTE (in fact was
or would likely be affected) - {E i {8 5 #| & 190 c EE BN AES
AERFERGE  ANZAEZRNLANEBANTHEAFERE &
T AEEAREABRANZEE KU RERREEETRE S
AL -AhE—FELERD  RELZREHALEEREEZES

18 See Lewis v. Vogelstein, 699 A.2d 327 (De. Ch. 1997).

% RURTEIORE - B TR B SR D) UL 5 P R R
SRR R S <l)ﬂ4‘ﬂlff%€ﬁ7 JENERL Y ﬁi‘ IR NN
T 5 (Z)F%}?[J;Fﬂ’r‘éj%fﬁj/g *‘[‘%ﬁ_ i yqlfﬂ?ﬁﬂiﬁ}l# ;‘EJ* 1% (collective inde-
pendence of the board) > see Cede & Co. v. Technicolor, Inc. (Technicolor 1), 634
A.2d 345, 363 (Del. 1993). See WELCH & TUREZYN, supra note 4, at 109-110.

% See Cede & Co. v. Technicolor, Inc. (Technicolor II), 663 A.2d 1134, 1151 (Del.
Ch. 1994).
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oL EUNEGREREAFEMGS  AZF AR URETEZ
AEEERITZ RZ FRETURAS BRI ZZLES T F
BULGRBAHEANENG LAHBE LR  TRFNESZSH
ER TR BBEERZBRATEREREE > AZEERURKETEZ
AEEET—HREHERAETZ - B8 RKEE T H RN E 5
FEHZEE L HEREBE LA EMGRELRE  FHEZEZERE
AHEEEZHYE -

AR LN ERGRARGERY — 2 G E N
Z F % » B bl 2 DEL. GEN. CORP. LAW § 144 (a) B #2 $£ F 2 5 X &
Gz Taelk,  MEEASLERT EZ "T%2% ) H8ER
BRTHAER S P NARRZLE -

BE BLLEBERFEEGR —EMNERNGRAZ G ZERGEF
AUTZERFZ—H BZRETRBERAREGEN  OTEHZE
MAREFENEZUSRAARZTERE  HEZC RN BZEHLA
BRERZEEH HNETEAEZMBEZEZABIONEZHE AR
(quorum) s OEF X AR Z B EAEHN G EHRZEEL L2 B E
ZHRT » EREEME 5% E (approved) # : X FENE
¢ ZAOXNREeRMEr (authorized) - F KL H (ap-
proved) - = % % ek (ratified) - HAFGEBEAFE - o
S-BEFEFTLGERERUFAEAZIZZERANTE  #

191 DEL. GEN. CORP. LAW § 144 (a). See also ALI PRINCIPLES OF CORP. GOV. § 5.02

(@)2)(B) ~ (C) ~ (D) » F3LH K] 14 2 WA A o ([P AT A1 i
B MR TR ST R R T (R R R
BB RIS T8 2 WA B [ PRI 55 [FALLY
B A2 R AR R b T D
FHH o I HER T C B LTS PP E S RS - See Com-
ments to § 5.02 (a)(2)(B).
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oA HBARREEE —RE_EWNERLFZT  ZHNEMW
BAR G 2B AR BEHEEA -

EE—RIAZT  RAE—EHNEREARZZHRAF @ &
HEHEAMREERE  BUAZRZGERBLA T EEHETU
EHEAZXZGREEAN R, BEZNRT » IR KX T A A M %
ZESFHYLREEMEE  NEELReR AR EMGRZERY
WG E TEARAMAZAE AR 2 %" 148
REBREBEHNZSERERZZ2EE RAAHNERAREEZE L
WZEEHAR > LHFE L AEMNERGLAEB LT - SR HE
REMBEERE  BREEFEAZXIGEERA T TR EE
FlEMBRARGREAZFEFERBERE -

EXLEFRATR 2B EETHANEMRRANZER > flnEW
FENMREETARME IR TERE BB ETHNHANEM
B W E— R ERFNITRG  ERFAAE _ERTFHHK
H A% (ratification) Z R 7 Bisk £ 0 W Z IR K ALK Z B A o
1 2 f Lewis v. Vogelstein¥| e i fr ¥t lh — B I K H 2 or > B4
EMERRABREZZEREETRBR  O—#F KR EZ
H A DUMEBEE 2L T2 (complete defense) - T H 1~ # 1%
FEAEREHLZER s ORERBEEFA Z2FEETHERANT
o BEREF A (waste) - T8 O RAZE M EE
BATFHEEZMABREREELIRSE  EREMZEEH 2R
EORRIRERATBEEAEA EEFE 2 FERBEFTELLY
i rHakiEzE®iTsERREMRE (collective action disabili-

192 634 A.2d 345.
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ties) - BB A -

{872 Cooke v. Oolie"* | e » 315 B W] % % 7 & % 4 71 LL 3%
HAZHHREHTEFEMGEZEEMNRA LR 144 Q2BF
MRAFEMGEZEENES  AWRETUEHENSERERT
2 EEREANHENG AP EHEATHENGEZEE L H
(controlled or dominated) %~ EF| Z Az E E8F » H|§ 144 (a)
ZRAEEMUHG  BXREEEEY LA EE LA E B AR
BHZEEE  NLEHZAEMGEAT G ZEEZERNGEEH
#iF B o kT 4 o E BT /E S ROM % B2 % 7 DEL. GEN. CORP,
LAw § 144 ()2 %2 BB FHRAT TRERAEEE ) 2% E Tk
HEREZAL GRRA SRR GAERNTZEEEE  LRET
BEANESET LAAAAEMGRGEH THE, 0 NIk
GESEENBEEN ALY  ARBES KL BRTABHRKE
BHEREENRX IETREEAT BB Aa Rz BE "

HAGBELREB L RAR TS BR Y BEFERL S - &
UTEFZ

193 Lewis v. Vogelstein, 699 A.2d 327, 334 (Del. Ch. 1997). 3k [k ™ 3. & " 5YPUFS

=T i = AR MR SN E 2R ﬁﬁgﬁﬁﬁ%ﬁ B %EM‘?'FLF”,? 9=
F‘Jéﬁ:ﬁr g ’FA{ N W%—;’f‘%*}ﬁl?w? ﬁJfﬁ‘ﬁ: N f%l% P JERAIIE T T JF‘LI?JF@ - W
= jufs o See WELCH & TUREZYN, supra note 4, at 110.

194 Cooke v. Oolie, 2000 WL 710199 (Del. Ch. 2000), not reported in A.2d cited in 26
DEL. J. Corp. L. 609.

195 Id. at n. 41 (no page number available).

196 See BLOCK, supra note 106, at 268-9.

~204—



s F+=A FTELRAHRA FFEREZHRE T

Original EF Safe Harbor EF
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conflict transaction conflict transaction
P » D P »D
(2)EF (2)one of the § 144 Safe Harbor

(3)the BODs were interested
or dominated

(4)EF

v

(BR] [E7]

h ESERCHEFIFHATIZKEL

HAEERREEEGREERGER L RERITE  ER
SRR BE R THREESHY RS T 28 2R
Ewr o AR EEFEFAVIAEFT LR EZAEABAOESE
LB EBELRNERARH  RERERERFENREEST
ARTARAATNGENTH  FRBEHTEYEZHE  FHZ
B H B R A ERAEE  BRETURARTART ZHATMR
ERNT MRBRGLEEEEY  ARSMELT REREL
LERY BT AFRET I GRAF MR T R Y Rk
17+ BUJR 4 77 Lok sk & Be % 25 4 4 4 Cinjunction) » DL2E OF 3%
RHREFLER BETH TR - B2 BB R A

R ZFINE N 24T % (rescind) 348 & B (damages) —
HoMERGABELRERAMEINEIR  BRAFZHTRE
BT RERERE  TERNMEECER IR ETANEY LRSS

197 Id. at 112-3.
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AR EEE T ZE W R B 2 RE A AT - A% 5 B
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CEFRARTEEGELZABBHTE  FhHEEATRMNY
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hHaEEREEEZEE™ -

MEERKELREG LS HEERELEEZTAER
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3 T
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HNEMNAEEZHAEETR ARG ZEROCATF  BLSH KK
Fwz B AHNELRBMEREERY RO XEEELEHN
FORBEBHRAEHY  FEERZZENMERZNEEBEFA
( ALI PRINCIPLES OF CORP. GOV.) H T iE £ T2 » f f 4 L 82
xR MAEARERAY 2 EFHEHRTETHEOTE £
DL — 18 T 4 B AR

B CREBLNEEZEX 7B RZ LHKMN > L5MESRR

198 ALI PRINCIPLES OF CORP. GOV., Comments ¢ of § 4.01. BLOCK, supra note 106, at

35, 113-5.
9 See BLOCK, supra note 106, at 167-9.

200 Id. at 35.
20

1

! ALI PRINCIPLES OF CORP. GOV., Comments ¢ of § 4.01.
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202 See BLOCK, supra note 106, at 100.
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Fiduciary Duties and Judicial
Review Standards — A Case Study
on Delaware Cases

Kuo-Bin Lin’
Abstract

In 2001, when the Company Code of Taiwan was amended, the
Board of Directors was granted a wider scope of authority to run the
businesses of the corporation than was previously the case. Meanwhile,
the drafters of the amendment also adopted the concept of fiduciary du-
ties into the code for the purpose of maintaining the balance of power of
the Board and protecting the interests of the shareholders of the corpo-
ration. However, there are no such theories or cases of fiduciary duties
in Taiwan, especially in areas pertaining to Corporation Laws. In this
article, the author has attempted to introduce the Delaware Corporation
Laws and cases as a model for Taiwan. In 2006, the Delaware Supreme
Court, in The Walt Disney Company Derivative Litigation, held that the
duty of good faith is an independent standard of the fiduciary duties,
and is not a duty subordinated to care or loyalty. The Delaware Su-
preme Court then created a triangle of conduct standards with respect to

fiduciary duties, i.e., care, good faith, and loyalty, each of which shall

*

Assistant Professor, Department of Law, National Taipei University. J.D., Unversity
of Pennsylvania.
Received: July 3, 2007; accepted: October 24, 2007
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be applied to different categories of conduct of the directors. The judi-
cial system shall review such different conduct standards by different
standards. For the breach of duty of care and good faith, the court will
use the Business Judgment Rule, the loosest standard, to give the most
deferential review to the director. For the assertion of breach of duty of
loyalty, the court will use the strictest standard, the entire fairness, to
review the alleged conduct. Besides, with regard to the defense mecha-
nisms adopted for hostile takeover activities, the court will use the in-
termediate standard, the modified Business Judgment Rule or enhanced
scrutiny, to shift the burden of proof to the defendant (s). This two-
triangle system is a very complicated theory built on a tremendous
number of cases. It will be a long time before Taiwan is able to adopt or
model such a theory, and this paper is one of the steps in the process to

attain such a goal.

Keywords: Fiduciary Duties, Duty of Care, Duty of Good Faith, Duty of
Loyalty, Business Judgment Rule, Enhanced Scrutiny, Entire
Fairness, Self-dealing, Unocal/Unitrin Doctrine, Delaware
General Corporation Law
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