TRIPST %€ Z Ak
——— DUREHE 51 MEE R s L

I s i
Z H
F R ETRIPSH 2 ¢ 28  H BBMBREN
T {5 4% 5] 4 15 2B GATT % =
& - B H s 2B
% T [ M it 6 TRIPS ) 2 4] 4h 14 —BKEWN B FRMBER
% B HI R ExHakg
‘ - BREEENEEIE EE
BoREROMER KBRS _
EHEERE o
S L DY B RIARAEEN
—EHEBEANES ¥ RN R
= HEERNRERTA IR

B 1738 KRR RO AR P B R ER RS AR R & A E S ROE
flE# 14 (S.J.D., Indiana University - Bloomington) > SEEEARKRAL « BT
BEREAEEE T - AYKHRNE /BEBEKEELHBEEMmTT g
VBB E PR A B A AR B AR S oL BB > 200853 H 1H o EUE ARG A
KEJohn R. Thomas¥#Z i ASCAVRLEE » i X E B HE L E R AL THE
# o DIRAST & h TR A ZEHSEY - sim AME B E B 8T IR T R EAIHE 2
BIGERE) - P R H A HE B RYE -

T H - L TEFERB Lt B#2HEHEE Lt EE+AZ+2H

EERE  RER
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i o

TRIPSH, & $ 7t A2 8 5 00 & B3 A - 20 BISR Bl AR -
B &3 EHNZEAIMERNET > KRS EFRER FmMRE
Homs o PRL2ERMERRET -  FFLELEERORAEAY
EHMER R RAMERRATFA MR T X - £ F 7SR FIME
B AR R 0 BT 8K e BROR B B R B R DL R IR
HE ST EEZREERTHENABRENZLEFE &
TEREMRERZFNSEONEZEAX EZHAHEEN - p b F
SR AMBEEMME R AT > BWRBEERFMEREHHERM
BT EEATRIPSH A Esrayplob A ER B - Wik T F
WEFEREE BWE - A G| I & TOK B4 3 09 4 AR S A
sHzeNHGRZYe FAREREVRESENEARSY  FE
S NEREE - BN BT B BIIME R TR E L M R B e S
EWEM o AR AT B 2 AR o AR SCHT AT R A Y AT
0 5 W B ETRIPSH, € B A X W E HE - A E%— R RS
FHEAZ®E -

FAsEER - E2RIE - BIIMESK - RIS « TRIPSHE - FinfERERF
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T PISMEFRIETRIPSIHEP B2t

BTN E W R Y %44 (World Trade Organiza-
tion M ZAMEIWTO) H 5 ME EHEMEY 2 (TRIPS
Agreement) - ¥ RZABEM L E— BT AL T HECERLEE - &
HHABE G BR AN I RF AR IFZLT R gERE
HRWEEMEME  FHLOEBARKREZEZNE - EEHE
HMELRBTRANEEREE  ARREEANEFEE  AEERE
FIHE - [ B AT\ B KB 4 0 RN 4 (Paris Convention) #24g & /A
% (Berne Convention) )& 88 # & - It HL 3 & th o 48 oy F F R4
PLR A Bt 4T 1 (enforcement) a9 #L € - B AW E —LILEF
AR BERRE T BER R QB FALZL (NGO) T B2 i
REERL  AMEFERETENE EMERELT 0N FmEre
ForiZAX0RARASEF L AL ESH@AsRNRE
ERTRIPSI g B8 H R St GALAE B W B E (R K&
HA2REHRETRAENZE ZFFLAWELBLFFTRZ
%o EALTERERATEABEARUTANEREZRYT  THA
FRBRATRHFANEERE - SR —BRMY  EZRELE
ZT MEEEMERENGIN T AZH AT BEBERAE
HMEE - &5 M E W 35w 8% - B % F TRIPSH, = 0 4
IEFRE -

BT% LT =%ER% 20524 » TRIPSH, % i k& 4 # A
AERERBWN— WA E  BEENNE EHERESH
AR F B IR o 5 ] M RROBT B ST B B B B E AR A B o Y
HEKRDN BRHEERASETEAREG M3 P et — -

! Geralyn Ritter, Intellectual Property Disputes in the WTO, in 6 INTERNATIONAL
INTELLECTUAL PROPERTY LAW & PoLicy 47-1, 47-3 (Hugh C. Hansen ed., 2001).
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E A AT AT B R S 0 L B TRIPSH, 28 £ =
o HZEWRPIMER  DAHT REZHER -

HhEEMmE K% G EF £ (Canada-Patent Protection of Phar-
maceutical Products) - &R EE fp & K A eF 8 4 2 BOA 2 5 & 7
HEEMHBETEZLEMBEARES - L KERTRIPSH E - {2
RER —HHERBETREES  WFERBEE T LGEEFER
SMEFTEFFZ TR Rl sk, (limited exception) - 8 2 # R #Z
WEZAE  HRRELAZFHEEAE - —OKSEFTE (US-
Section 110(5) of Copyright Act) - KX #| & % B # {FAE ik /& F X
oz R A 4\ B4 ) 4+ (the homestyle exception, Section
110(5)(A)) # & TRIPSH; & & + = & ZF (FAE PISMEFK A - KT F
— R P 2B XA F LR P L (the business exception,
Section 110(5)(B) ) Al xFF F + =t Frx "B Z B HKF I

(certain special cases) > |4 > B & E R I -

BR B M E FZ R £ (European Communities-Protection of
Trademarks and Geographical Indications for Agricultural Products and
Foodstuffs) - A % | & BXAE 3ty 32 2 om AL B DUSF BRAE B K 3 A
REE BB ATIRATH 2 A K 5 & & (equivalence and recip-
rocity) > FAZBEBERERBENGHEFIREZLANBEEESF T
W - & RTRIPSY & & =% % — & » LLRA % TRIPSH; & — 3 419

HA A RATRIPSH E Z FimfE A = MF - Thm b B ERER 2 - B2 ER
A R B R i B R AR B 2 #HE - A R TRIPS T 7E &% Bl AMeR s 2 AL ~ M e
fir ~ NEEREREN - 55 RASESE i i -

Panel Report, Canada—Patent Protection of Pharmaceutical Products, WT/DS114/R
(2000.05.17) [hereinafter Canada—Pharmaceutical Patents].

Penal Report, U.S.-Section 110(5) of Copyright Act, WT/DS160/R (2000.06.15)
[hereinafter U.S.-Section 110(5)].
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ERERANNE_GRE—FAENBERSFERD - £EAG S 7 E
REATHEHREEZTIHUNANCESEBEHELAZLRGTRETHE
Frms e R > B ERAHBEREZANBLOHIERZETT £
ARKELZEREEL FTEAMAENRERR R > BLFA
TRIPSH = % + bt BE ZEF MG HA 0 " FH R B I
(limited exception) K& £ ERZH AHE % = A &% F 25 (legitimate
interest) % — 3 T+ » # i H 4 % k 12 K TRIPSH; %° -
FLEEHAAMRERRI I HBAN T EMAMFAET
BIMERTEEZSHEMENEERE > AL SRET ML
NEF G PlmEE - N EEE - EE BR > ABEREMRE
EWBRRE - UMREMAEELMHESBREEMERTHNEE
W R I A EREREBEACHEBEREHBTRERIY R
WA T - LM EERNEE  EEOM RSN LR F&
BoMEHBTEARAREIRGERNEHEHNEHBES DK

5 Panel Report, European Communities—Protection of Trademarks and Geographical

Indications for Agricultural Products and Foodstuffs, WT/DS174/R, WT/DS290/R
(2005.03.15) [hereinafter E.C.—Geographical Indications].

KIETRIPST E 2565 HE - FEWTORFE £ %1% (19955F1H1H - G GALE
Fl &G EHITAERE) » FTA G BHRTRIPSTHE @ MEH —FHEAEE
W - FEREIEMZ1% - TRIPSHEA H & S AW - B PEIRDUKIE
et E SR B TSGR YRR SR - BRZE ST B A5 A B i R R 155 7 R T R 15
Hb > AU BN A G2 E Y o BR S o B SRR FL R AR DU A OR 8 B R il <8
B AN A LEREER - EELEHENZ P BB AEERAHE
AREATRIPST E N A& 2K » SIMRIZSE66{F - (KR #HEIRFRAEA
AN > BN TRV SR E ] o 1 L BT 20 B T I B A 8 B A R B 57
B E - RBARRREL SR EHTRIPSH EH AL HLAES
TRIPSEH B & AR EERF IR YN ELFENNWEEHY > S TERTF
Council for Trade-Related Aspects of Intellectual Property Rights, Extension of the
Transition Period under Article 66.1 of the TRIPS Agreement for Least-Developed
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TRIPSH) 2 K BB FyFFE M - S LR H ALK AT &
MEREWERE el R LM -

BloME B RETRIPSH # EREE MM ATEBXH
BA%E - MERGIMEER T 2B - a4 N 58S # R
ABENE EHZHEHEER - A% S % EAME (Dispute
Settlement Body) e 4H [l % by ik - MG B EHZ BB - I
HAFHOEMZ R B2t 8E T HWME - SERRAENT A
2w JTRIPSH # Sy BAM T ME X HE  BEAEEL &
BEEM - BHKBERMZEXRINXES - BRAPEREY
MEBRSHEIWEES BRI RARYEHER Lt &2
PIE I R B  REB XS RAE BT A% R e L]
W BAFTRHAELEH SR THEETRENNT R - 800595 R
WM ZERE -

8~ MR EEEE

BEATRIPSHI SMER B EZ R LR B AEFI - Cwwld - B &
FHEPETHHANMERR - BT ROEMAE > K#a2k
A st AR T R B (B A A R 3D 4B TRIPSH &

Country Members for Certain Obligations with Respect to Pharmaceutical Prod-
ucts, WT/IP/C/25 (2002.06.27).

TCETR TG B IS MERR - SRR A SRR ~ — o

See e.g., Robert Howse, The Canada Generic Medicines Panel: A Dangerous Prece-
dent in Dangerous Times, 3 J. WORLD INTELL. PrRoP. 493 (2000); David J. Brennan,
The Three-Step Test Frenzy — Why the TRIPS Panel Decision Might be Considered
Per Incuriam, INTELL. PrRoOP. Q. 212 (Feb. 2002).

WHTEEATS [ SCEL » DL K Jane C. Ginsburg, Toward Supranational Copyright Law?
The WTO Panel Decision and the “Three-Step Test” for Copyright Exceptions (Co-
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I+ AE =R TRIPSH, = = | M2 7

Bl A TR R o D WA R A E B B A
KoM BT ELE R REN AR AL TE R Y
HREEERNEZVET  BR2TEH N EE ﬁﬁ KK
SN - H A TRIPSH I AME BT BB R B2 ER
HHEBFEN R HEIAR  EENELCEZ RHRE -
BREFHRED  HABR WA MER BWATEREE
B EREE DN CHAE - Pl TRIPSH & %+ — 15 4% = 4 4 1
mﬁ%%ﬁxﬁa%%aﬁ%m@aﬁ%ﬁﬂ%%&mﬁng’
EoTERE AN AR EENLLF R E TR E R
Mo B REHRABREETE  MAEM MBI R LY
T EEARAENE AR RHH SRR ThREEE
Mo RAREAEZARERERE TR ZREES  SEHHEX
EEZREZEMENARAN T ZREZTHEREE BT LR
HA G MERFEFR > ALKt E - ZRTRIPS
W E A AR AR R R o W B R R A R E 2

lumbia Law Sch. Center for Law and Econ. Studies, Working Paper No. 181, 2001),
available at http://papers.ssrn.com/paper.taf?abstract_id=253867; Laurence R.
Helfer, World Music on a U.S. Stage: A Berne/TRIPS and Economic Analysis of the
Fairness in Music Licensing Act, 80 B.U.L. Rev. 93 (2000); Helen A. Christakos,
WTO Panel Report on Section 110(5) of the U.S. Copyright Act, 71 BERKELEY TECH.
L.J. 595 (2002); Laura A. McCluggage, Section 110(5) and the Fairness in Music
Licensing Act: Will the WTO Decide the United States Must Pay to Play?, 40 IDEA
1 (2000).

E.g., Graeme B. Dinwoodie & Rochelle Cooper Dreyfuss, International Intellectual
Property Law and the Public Domain of Science, 7 J. INTL. ECON. L. 431 (2004);
Ruth Okediji, Toward an International Fair Use Doctrine, 39 CoLuM J. TRANS L.
75 (2000).

E.g., Graeme B. Dinwoodie, The Development and Incorporation of International
Norms in the Formation of Copyright Law, 62 OHIo STATE L.J. 733 (2001).

10

11
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F IR > B BIR SRR R sk B Bt R 5w DA HE Bk Z ) M 5OR BT T
Bl B TMAAXHREE T ERE L= hER 220
HARESEEEMERA TP RZBREWREFHERXAY
mERHRN  BR-REMEANGRERTTIR > AT ETTE
ETON

AT A% S84 A st TRIPSH, = ] 90 ik 50 2 1 SC 4 18 52
FommRMMER - oM ELFIMERT BB E R TR o d it
TRIPSH, & | sh e sk X AT o B MR HE B S| BB RB > W H R E
FAREBHEEREERER - AXERSANEFR HF - EAE
FTERBMEZMBERFIMER  FATEFARER - FHHL A
XA BRI IMER I RERN - BERXAEAS - EWE
GRBERKRERE  THAEEMH 2 ZBHECATTE — + it
woAEREALMRRA  DEAEEN FREAPLHE-—FE
HHEABESHEREEETRRESWARNEY MEREZY > AR
TRIPSY; & S 45 AL ] o 5K 3 70 R R AR iR 2 2 3B 0y B2 JE T A
M BRAPBHEFEAXETERTREGT AT B HRT H
A HAE 5 E ok 2 SCIF— A4

2~ ANEIREKBVTRIPSHEHIIMETR « BRISEEAS| SRR

M E T ARE - TRIPSH; % oy 4l M 3K AT LA 9 B Rl R B AL -
FoAMERAMER  BEEFRE (ET=%) ~BRE (E+t
%) » IXRF (T HE_F) BEFN (F=1K) £HE

Y29 5 S K R FE 2 )+ ] % FLPAUL GOLDSTEIN, INTER-
NATIONAL COPYRIGHT: PRINCIPLES, LAW, AND PRACTICE (2001); #e/fEifk > E/ERE
Edm > H169-256 » 2007411 H 5K 5 ZEHHE - FEREAER 1T - H153-448 » 2005
FL0H 6k ¢ 557 > BANABERELEHR] - H313-368 » 20074E1 2k -
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HEMENPIIEFAT  RERGI RO ERRFEZORANS
AE—AmEEATHENANRES  ERRLE o BB MER
Ty A R SRR M A A HE A ] oh b — bl o R T e B
ZEEEWERE  EARRPIMERZI  DRERHMR T AR
HEF A5 9b IR o) B R SCHRIRT o B T AR DASh - A AL MR 9 4
R UL= 8 | (three-step test) Frigm'® - ¥ % & F% Wbl
shobZE R TR IR sh o (limited exception) - SR R T AR E
&L, (certain special cases) - ¥k & ZHl 4 40E T kT
AT M B BRI M 2 IE % A Bl AR /& %, (not unreasonably conflict
with a normal exploitation) - Fuk » Z 24 TEEZRE= AL %
sk EARTAEBEELTHMEANEERNHE (not unrea-
sonably prejudice the legitimate interests of the right holder, taking ac-
count of the legitimate interests of third parties) - k& im & K% &
FIEH BN AIEE  SZEEFLAR LG RFGENYHE
Bl o1 T7 46 7 6 TRIPSHH & Z Pl S e sk L 2 - [P i 7E AR 2 B 1 280 U
B ZHEWHERFHRHELBARRERN  HEWMBECLEGELANE

13 Canada—Pharmaceutical Patents, supra note 3, 11 7.29, 7.71 n.420; JAYASHREE WA-

TAL, INTELLECTUAL PROPERTY RIGHTS IN THE WTO AND DEVELOPING COUNTRIES
225-27, 309-17 (2001).

B EAER AT (FRE AR B FEEE) > TRIPSHEAE 1405 55 IR
EHAEMAZE - I HAEF RS 6IHR A4 5 /04Y (Rome Convention) Fft suFF iy
BIABISNRE - R T S A FER A BIAMERER o PSS 31{oR LA #EE 2 5
FERLE - TRBIR YR FIIMARRR -

s A U B B M E (R H B AR SR E » BITRIPSH E 55 1115 55 207 ¥ Y
MHAFEEFER G FEZERNE Bk ZR » F27THRBIHNTE
B RIRE A BB R I E RN - 3 FFHERR ABE R 775 -
EVLINNEEY) R ARV BTE T 75 2 v A S - R SCE R T AL E 2 B
MR e ]

16 Canada—-Pharmaceutical Patents, supra note 3, { 7.20.

14

15
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ERGEREGH TR FRESC=ZFSBRINZ A HHY -

TR ERMEMERFIER M BREAXLEERIENEE
HHE - BRBETERFTWNAINIAE > KBt E L3k =8 F ¢ Fr
T BT EERBIOMER 0 TR A B IME T R B BT
WAE HE_BEHELTRERZTHZEFYZEFTHRAMEER > I
TERREGERAAAENY - FZFHEBRERE=ASGEZRNEHA
EZEHHAC EB—FH BT EBEEEA A NHIE
AR+ 4 A iy =5 BRR A (two-step test) - £ T H R4
HTEEHRERALE=AZAZANR ) F_EHEHIAR - KRB
BB ERERENBRNARE  AGE_EH I EEERARS
EAMAERBLEATHS > HEFLEFFEROIIERZAETRA
Fr R Y e ghob o st s B B B R R R ] S ——
Hvh WA F (descriptive fair use » & &3t I AEER )  1F
B THRBI WA > FHAHEE T ABEGTRLEAN
B R

ERE M BRRENEIMER  EREXF A E AN E— 4
MBI RER LSS - KPR EZ—EH HPT AP
WA R B IL o S R AT E AR RGO o Bl Ao R AR
fRe€ > TRIPST B £ % — T W& % W H 2| & JLHE 5| H 7 ~EE |4
I HNRBEREWER >  TRIPSHHE A St KL HBIIAZE - T
W E =+ E 4K ERE N4 (Washington Convention) 44
XHMAEEREN—H 2 - BEUZANEAABGRE AR ENAERA

17

Id. 11 7.20-.21.
18 s.~Section 110(5), supra note 4, 1 6.71-.74.
19 E.C.—Geographical Indications, supra note 5, {1 7.648-.649.
20

Id. 1 7.649. 5t ZECRE B R K AVE /NG (panel) B85 A BIEG #1112 7
SHERIIR ] - WoRE K TRIPSH EHYE 2 — ; id. 17.654.
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A B - & R A TRIPSH, € 2 5| ARG IM ek « EREXBF
TRIPSH 5 8 B RN K 40 R A AE I 7] A BF A Pl - DL EiE
fEFI Rl ohfeak - ER RN EHB A F R > s E R 1E b
Rt st 2 - R 2 BRI R A I € oy B E
B BB HE R R — R SRR RS E R B
for BREAFIMEREE FENEXERNBEN  UEKRE R TaEE
HEBHERR  WHEEURE -

LARATRNFIIEFIRAEIRE  — T RNE—RER 2
FlOMER - A— A2 R PR E - TR T E o — K&
WG - REAR — BB Z 2 - 3t B AR B 3 88 = 0 A WA
BARMMETE LR SEABLNRAETR  ETRUES
ZURBENE SR EREN RN  BTRAERENRES B2
TRASANRE - F MR BEBARZTN  AEREZ
MR ERERT L FERETMEY RF SR ama i e - M
A—H FHARRREARERAET X TRE=FRER %
RS BRER  REGRABFL T BN 2R ABNE - &
W FmBARRINEE EABRBEET IR

B2 B RGIIMER - KENBZMEEFHRE

— ~ SO H DU

MERGIMERTRRA G EGRE > EwE T HRAS,
"RERKEL, c TEREZAGEMNE, RETTAHEMA
ZEMBEEENAMER, » "THERBEEMEASET
oo TEEBMIRRT2EN  HEBETHLEEMS WA
MEZ WS FABMNERTE > T 2 LEH - 8K 3 om i A m
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BEMNMEEFRARTEEEGREEANNERES > Rtk
A BT o AEAE R - 3 B ) S 0 Bk I R B AR s
MR+T2E - RS ARFE -

PlimE2EEEEE——ORFEALERREE T B
HMBRS A S TTRIPSH R E T =FEH TR W B LB 5 E
B EEEBEREMASCABUEESEAEGNEEEELER
BHTHE  HRNAEE_EM bz TERBEEEAA, —&
A HEAHANARZEHEE ST S T HAEHR S 2 FH AT
o B BEEARSEAGNTER YT ERS  TEAME
BEWRE FEZEEFHAATRBRTAEZHERY - ik s
CEN THATAERBEESHEALEANL,  RRANARE
R AP G O AR T f itk RAE A A AR T EE b (lawful
or justifiable) Yr A By 7 A FL IR o BB R R M — E 42 o B
XERBERU=SBRAT LS _E#  LBLATESLIHE
CERRKBMEELZEEHERN A TR Z R0 AT EEE
NEE_EHEE-FEM  AHREBAUEAASERSEEXRS
MEREWMEE FALTABEWEAE G A B ZE - (RBkL—
MELHRE $_HE-FHNTIBEERT 5 SR BFHANK
BMXFHE -

W—EFEHNEL  THEAERXHEHEEZL - H%E
FWABEEL  RERRNAT AR REUS B _HE=-FH
MABBWEEAR - RARERRER TR P 2B LR 4]
(business exception) » R EFE AR —ZFHEHE —XB HMHE I

21 U.s.—Section 110(5), supra note 4, { 6.183; Ginsburg, supra note 9, at 6-8,
10

22 Id. 11 6.223-.229.
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P T ERK S TRARNZSB AT AP BNETHEA
BREWELEE FAHB =S BENF I TREHER TR W
TERED WEEBESRE  FEBUESARACEEYBERY
BREGCERESE  TARTEANTHNEREE - R EARA
EHERNEZAEHLARTREEBAHNTRES AR TH
WEMBRE  ELEHEUEBHNRE b TR—%-

= SRR S

M7 M EEVLE 29 0 F — M TRIPSH, =l sh sk E T &
AN —EERE o REEHME B BN E B o R E T o R L
SREEFIERBRI  SEPNERNE—FH: " HRA
S, BRRTRERKEL ) TER A MR E 0 IZE R
# o FEZ(EMAMEGNRI AL ERFREFTHL—BELR
BB A AR e flin T %5 R a4 R A, (confined
within definite limits) ~ T & &FE - £ ZEHHE & L% 5 R &
(restricted in scope, extent, amount) %% 41 K My o B R LWL
TREZMEL "HRAFEANER>ERBNKER N, (a
narrow exception-one which makes only a small diminution of the
rights in question) **» R EZ KA FRH LA T EEHHFE
(clearly defined) 7 H " 4 F 218 F & B8 % % , (narrow in its
scope and reach) *° - £ & K EFEF KB LHE % ——O
HELHEEWEF - B HE RKTRIPSH % F I A€ - HEE

2 Id. 11 6.118-.125, 6.206-.207, 6.237.

24 Canada—-Pharmaceutical Patents, supra note 3, 1 7.27, 7.30.
% Id. 11 7.30; E.C.—Geographical Indications, supra note 5, { 7.650.
26 U.S.—Section 110(5), supra note 4, 1 6.112.
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SHBRBR NS —E M B T B R TR 5% K TRIPSH
w7 ERBEEEN o B RTRIPSH & % + 4 0] 1= 2 3 42 1y
Wk W AEER - (s THREI S, BB BT o [ B
TEWMARRNE  HARAEHB AR RNENEHERN NN B L2
B2 BAEFRHARREABRET 20 AMAME B AE A
Bl AR R R EREE - R AR ELE RS
AHHBETHEEEESAHRIE AN SRR HR
BB B RS B RS A TRIPSH % % + bkt
B et A TR A R L RR o R IE AT £ BT
REWAEEE FASHREAE LA EHELERR A
BB E R EEA > AR TEAREREETRAN LS &
MEFHREIEF IS — BBEI N A EREES  FHES
MR HEET - Bk EHEERAR AT WERENE - #
EZIARENEHEEE  BFERD BRI - B RENARZ
FriB gt » REDP ZBBEHBERANGEELRRE —
B R -

GO —E BT A RS BER RS AL
&+ TE®A A, (normal exploitation) - f 7 B 4% B T 4 £ A
BREWERHMEA  aENE  BY RE  EAREUREA
BRI WEREHEAGE S - ARE TR EEEHENE
SHATHE  ATRAEAL TEEHA 01— 8 - AR
FORREHARPUBRAME - VAL —BMALAREZTEEY

27 Id. 1 6.133; Canada—Pharmaceutical Patents, supra note 3, 11 7.34-.36.

28 E.C.—Geographical Indications, supra note 5, 1 7.650.
2 Id. 11 7.654-.661.
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EWARERHEA  Z—wUREsP - vt AN —BA S
FEAR A HE IR AT R ULEE R M A A R B BT S A 2
AR W B ET - REL—HE R E e 8 R bR
o REHARAFESUEC— LB S BN ETAMERERAK
BANEN T EREATHEIA 2 EERE > BB TRKALRET
EHAMEE  EMKEE—EH4  ZRTRIPSHE - EREZE
EFTE RS R BB YT o to—HE A ) 4h A HE ) A BT 25 K 4
FHEE  URHA—BAREAE GRS ANELRAL A%
2T BHWTOS R F i 2 WL -

=~ & BAEE AT

MERBGSMERENTETHRBEER BB E R ARA
PAEGSMERZEREE  CWRESEEARN L BMEEH
AWAE - FlwETRIPSH & 2 > FFEEFIMER (F+=
&) ATHEMERFIMERZ T REEE - ERE=FREANZE
“Ef AT ERAFEAGNSREFYEFARAMZHERRZSTE
FIALENNY  EE="EHETERAEFRFBE = A2 EA
i FZ B o B b B B S AR A ] ok 66 T AR EOR Hft B AR R
=H BRI E R (Bl % =+ & F A EFUIMER) - ERG

30 U.S.—Section 110(5), supra note 4, 1 6.171-.173.
31

Canada—Pharmaceutical Patents, supra note 3, 1 7.54-.56. {£ZE[EHZ{EMHEA110{&
SESIHZFE T o FOR/NGH R I SRR A B O R AR o (HREEEA T IEE A
M Frse R &R E - N S PR P B B e B - LR —
77 E R % R P R R REBIIMERR (58131 ) » R —Z i) TR E
HiPE , (unreasonable) HYZEZE - MY EAG TN UIEFE - [EEFTRIPSH E HAMHK
=SB R AR Bl MMk - 0300 (EFIRE ) -~ 526fR5E2H (TEH
) EECEAEAEE TAGHEM ) 2EE > EINEE IR E 2 B -
See U.S.-Section 110(5), supra note 4, 11 6.166-.183.
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HEHS -
ATIESEENNE S0 EMEE L — TS B AR AT Y
Blo s E > RE|IZTa%E - wREEFFFE (exhaustion) 5 HH
T8 B HE B HE R B B o T MR A ) o e 2 41 R
A BEMEAMEIELZFMEA L - KK LR HH R 4
(research exception) 3 » DL & 42t 3 F a1 o o 5 5 0 45 9T T A 2
ERY%E - ARANN T EHNB ARG ENEATR - AR
My o A B AR T Y R K ST K 6 R S 60 T 4 L 45
ST F AL E R R TR EEE N ATHN RN TR
0 EMA BB KRG BTN BLEE A S HERNE

32 TRIPSI7 i 5 HEFIRE 2 59 O S A S5O [N 2B 3% 2 o B oK @ 2 B

EAlRs e Z REFIFERR R A -
wrFE s B R FA N JEE FIE A (private non-commercial use ) 8 5 B (3
(experimental use) - see e.g., William R. Cornish, Experimental Use of Patented

33

Inventions in European Community States, 29 INT’L. REV. INTELL. PROP. COMPETI-
TION L. 735, 735-36 (1998); W.R. COoRNISH, M. LLEWELYN & M. ADCOCK, INTEL-
LECTUAL PROPERTY RIGHTS (IPRS) AND GENETICS 25 (2003), available at
http://www.phgu.org.uk/about_phgu/s-iprl.doc.

BREREEHMESSTIRE 2 - 37~ BOS - HM @Bz ET A
CEMREEAFK ) SIS - B8 S BT il 52 5 18 B R 1) i [ 7l ) B o i 5L Pl 2 e
Hy7E 72 RIS A R R P (F Ay il - B g Bl EE M EATR -

B & B R Y 2R Ay S B I RRE - IR (R R A S5 44 R 2 55631k - 5
B A ER HOSHIAFR B 2 (R A 565k 2 7 = » DI HAVELIEE ~ Z(EME ~
MzEEE - FIRSERE TS EE 2 L EFUHEB NS ERZE - &6 HE
TR EHHER - (AR /A% (Berne Convention for the Protection of Literary
and Artistic Works) K TRIPSHAE 2 1l I3 5 HE Or a8 i £ AV RSy - H AL
HL6MEGFLIEY - 5% AEYFL0fREEEE 10/ 21 (art. 10bis) HRRMHEREN &
HIEM -

Bilan =B R R L B ATET A /SR H IR E © see 15 U.S.C. 8§ 111, 114-15,
118-19, 122 (2000). {5 A& R 55 3205 55 ) T BLFT 4 o - BHSZ fea B & T B

34

35

36
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S AL = A TRIPSH# & % bl sh 4% 2% 17

FIEBIIMERERSES -

BANMEREREMNEERRRNA > EHRAREF ARG
EHNEE LW REGI > TBE= T HRER IR EE &
B B EL—ERE - SRFALIIRY 2RO I 2691 88 F K
NERFTFERZEBY - ApFrmEmER AN HEEHHH
FPEL BBEZABKENRESNERBERENANE —+ L&
e AALAIEE AR (private non-commercial use) S B
f & (experimental use) % = (¥4 - HEEH FE LT LK%
—F o A ZRENEERITAZHR  RERABRER - £EZE
AFWEERD  FELELET HE  BANTTREENSEE L
% % (for amusement, to satisfy idle curiosity, or for strictly philoso-
phical inquiry) B E# > FHREEFATANERNETE LM - [
BrfEMadey £ 2 % > B F M ¥E# £ H# (business objective)
GREN SRR 1S X5 0 A SR ¥ A Y
TEHREFRT  BEAROUITRELSE=THOIIMERZHAE -
BHZEASRERBERGIMERERT B2 ZR > BHA
SHBGENE A EZRRGEE L RE AL > TMRE2RAHN
ZHBE R R R - R ULATE R CE R A 53R
ZEWBBELE S AVE  BLS AR -

B FR > TRIPSH 2l sh e M 2 EREEE £ BHEEK
FURRBEERLHR  HEEBHMECERRME —KEN L&
BEHNEBRRAMR  BRAEIHREZR - —BERZEEGEHN

KT & T R AR SN (F AR s EL B R AU s R 12 1 - DA BT R s E
Z R

Canada—Pharmaceutical Patents, supra note 3, { 7.69.

SEHLATS[EE33 -

Madey v. Duke University, 307 F.3d 1351, 1362 (2002).

37
38
39
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FrBREE TERELBWE M 2 ITHEE R - FAETRIPSH 2
EMEROIMERBZEREZRN T ERBAREAR BT am
EREE R EUEME e ERNENER AR THXHFLMZ
HEE L wWEFEGRE ML — %2 TERLPEFFRER
ERt R HHBG AL - AITRIPSH, = 1F 2 A 4 & B & M %W
TERRHE  RTHRESEENEARENY HEERE - 1
KREBBENE R EETMELEGEN TR WEFEREA
fim LLBE -

Y~ ZHECR H Y

Wi 4 = 415 A g TRIPSH 5 4l 40 & 2+ 3 i1 JE 5| 5] &
ARG B E MRS A MR E R X B
E S —MRAE R G TRIPSH EHl4ME S - A Z AT RO
BHEEE  DRRHEAERIRE - FHEARBLOINES R
B EFERBAGNGI SR ZEREME  TAEZEEEE
MAEREAGN G ERZBEEN - ELEEAEEHEE——OKYS
AHEZEF R NAVEAEBEELE RSB HER ZRE
% RERRH LY EXCELAAHAFWALBEH
W UEEASHAG DGR SRERN NS — Rt THe
RERE T (certain special cases) M £k » ¥ T == F H R
AR ZBXLERE  SAEEET - RANERAAUET T
FEMBERE  HERIFHRXPTHERMIRE B - TR K
BREHAG) ZEFESE R HEHEAY -

HRANEMA TR LR THRAN, R TREERE

40 U.S.—Section 110(5), supra note 4, 11 6.111-.112.
41

Id.
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W, =S BRNZE—FH AABRIHEBTLNEEH - B
W FAAFAMANREE L EZHBCERY - ATTENEAE
BEAREEEEHE——OKRSAASTEZ BN IMEREN
ZH o HREARENE EHA S BBRRA T L A B WEE
REFHAGNENEAAEEBTE LY ERTRG AR Hib g
MEETRMNB KN EE IR ELES v —Ethd
TEMBEYAR REZEHTL TERBEASEAR, 7
A HBNERERBE AN LG AR T R A E TR
i .
RTEMEREGEFE T HR MY SETAEMEANE I
BRI SN ETRIPSE L B A 2 RS N\EFEH 2 2B 7 -
TRIPSH # £ Lth il SEMEWGEEHEATR ¥
(should) HB kit e E# R FWER AR > LA
BAERAEEEEERL  TAHBAEAEEH P H L TR 2L
2R g AN —FEHE  REELTAGEAREEN £
(may) HELEHH RS @ RES % R ERLHEERN
BREBABEFFZNAEANEY - RERR D EA Y - B R

2 Ginsburg, supra note 9, at 12.

3 TRIPS Agreement, Article 7: “The protection and enforcement of intellectual prop-
erty rights should contribute to the promotion of technological innovation and to the
transfer and dissemination of technology, to the mutual advantage of producers and
users of technological knowledge and in a manner conducive to social and economic
welfare, and to a balance of rights and obligations.”

a4 TRIPS Agreement, Article 8.1: “Members may, in formulating or amending their
laws and regulations, adopt measures necessary to protect health and nutrition, and
to promote the public interest in sectors of vital importance to their socio-economic
and technological development, provided that such measures are consistent with the
provisions of this Agreement.”
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TRIPSH & 6 CEAEM » HERS B E CHE S N\BE— A2 BXH
FoRTAMEEZ A SWZERMEELE  WEERER
RAGERLW TS G AR D AR B 5
HE AR ALEEEG AR HEANAEXTAY Bk
A EEY -tz R ARAEW= SRR WEE
BUESRSNEEXELE - WEREHERF T M2 KERK
WTRIPSE L7 EAE S =55 R B B (F 505 R0 8
DREEEERAAREEL M ET R X R L R T T T
Bty 0 2 0

B3 TRIPSHy 5 515 3 (2 s M 12 4 0 & B 8 BH A IR AT k2
REEEWT RN T TERLE AT ENPHR L@ 80 £
hE O AIBERENYEE - RATTASRAFTVERYBEE W
£ HEETRIPSH M kBN EFAREMEEE - §#
EREAEAHFENHE W OBARE - ELHE Gk Al
CEHNEEMERNEH - THRAELRBHEEHALF L - 4l
A e KR EENE &G o 82 R AR 8 8 BUR A
Hoo B AR ER  — R R AR RSN E A S
BEE - WEEESE TEAEEHNE L EEE A AHY
MeHEEMABHE SR LREREEBRANERSH - UY
B - SHAEEH WL ER N ERLHEE  EFEHERER
EHMEZHSH  BEEREI e -

BF b o TRIPST 24 7] 41 2k 52 3t o 4 35 B 450 91 6 2k BT =2 ik
KEELE EWRBTREENEFAN BB LW EE R -
WET AT %+ BB A R A U AR R A A T

45 Canada—Pharmaceutical Patents, supra note 3, { 7.26.

46 14,1 7.24.
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BRFTWEAEEG RS REARE LS S AT HEE L
B R G E R TR DY o KT A R 2 BT LK
BTRIPSH s B & B2 AN LU AERT LS HEEMY
THEMBEE N — SR E TSI aEY o
AUAEUEYETSRMGNLE  BRBEERFRAQTR
SR E &% (secondary meaning) g £ # 2 3E F A B K 43k 4 [
DL oh B T b 2k BRI B4 Sk B M (distinctiveness) v 15 DUJE 15 T AE
WRE - ATABEREELDE BTN — ML EAREE LD
REATHWAEY  EEAAWHE  REFELLAAFTIEHR
ADUM A BER E LS HERR SN B AR AE  BBAES
AR HEBGOE R RN UASE XS AL EEATE
WME¥GER  BEAEBRTEES  LAREMNESNERR
AL EREERTREREE AR ERT SR RE 8K
TRIPSY & Bk & 8 R T BT H A 2 0 FI 8 [ B3 88 d 2 - RTA
MEARRER SN A B GERT SR I EENE £ — &
THEARFARR TG RERE Y RPEL—HEA P A
AR AR E TSRS SN T REE T A E - BB

T G re20m A -

48 ROGER E. SCHECHTER & JOHN R. THOMAS, INTELLECTUAL PROPERTY: THE LAW OF
COPYRIGHTS, PATENTS AND TRADEMARKS 747 (2003); Rebecca Tushnet, Trademark
Law as Commercial Speech Regulation, 58 S.C.L. Rev. 737, 744 (2007); Michael B.
Weitman, Note, Fair Use in Trademark in the Post-KP Permanent World: How In-
corporating Principles from Copyright Law Will Lead to Less Confusion in Trade-
mark Law, 71 BROOK. L. REv. 1665, 1671-72 (2006).

49 See Two Pesos, Inc. v. Taco Cabana, Inc., 505 U.S. 763, 669 (1992).

:(1) SCHECHTER & THOMAS, supra note 48.

See KP Permanent Make-Up, Inc. v. Lasting Impression I, Inc., 543 U.S. 111
(2004); Graeme B. Dinwoodie & Mark D. Janis, Confusion over Use: Contextualism
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Z » TRIPSH; 52 #1456 B ] 4t 208 0 R S HEFI 01 90 B 0 L 2 B
By ST LBk S EARBRAREES— B L &
e TR LE Eak

HOBE M BRI SRR FE O X AL MBRE
BAEMERTS RS EHER - RS HI - ok E (R
PR ATERXEINEE  MARBZEHUER R T4
CHOUGAEMEREENBANEE WREXRELINEELE
AWE - BTl THEHREM, Wik E e RTRE R
BUMABEAT S  WEERTAMNREEREEN 2
THEFERTIBS Ao RRERR SR EEN2S W £H
BB 2 E B RRAHEIEE 55N F BT
ANEE - LEETAFRBRF O RENE  MREEBRE 8RN
FErmamEE RS ZUATRIPSH & b o %8 01388 B o B 2
FARBNE TSR ERAIMER - AR 2 E R E BT
ABHERZE L HHEREE  Cild - DRAWHEERAT
AWEERSEZT HTRER T AN RENEERENE - it
WEREAMBEHWEE L SR g aMFR - e X HEEREAIER

in Trademark Law, 92 lowa L. Rev. 1597, 1617-18 (2007). [#AKP PermanentZg
HYEF#k - see e.g., Adrienne Y. Cheng, Note, KP Permanent Make-Up, Inc. v. Last-
ing Impression I, Inc.: Reconciling Fair Use and the Likelihood of Confusion, 21
BERKELEY TECH. L.J. 425 (2006); F#$z > #KP PermanentZ % [ iAo iy
EHEN - BEREEREZEAZHTE ¢ 2004-2006 2 b & » I iFsT
FEERSEWT TR £ 3 > 20074£12 7 14H -

52 See Rebecca Tushnet, Copy This Essay: How Fair Use Doctrine Harms Free Speech
and How Copyring Serves It, 114 YALE L.J. 535, 562-82 (2004).

53 Id. at 550; Jeremy Kudon, Note, Form over Function: Expanding the Transforma-

tive Use Test for Fair Use, 80 B.U.L. REv. 579, 597-605 (2000).
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FHE AT AR R B AR B K
Frasrz % h B % EHRETTEEH M H T 2 BURH #EH
CEARE EZARBEEMNEFEATEMETREZINRE &
MR ARZAYEOARNG  FRALZHNRERET
R REFUIMERT TR A FRBETRERZHEEN > FF L
REEMERBAEMAZEN  EMHEEZRERTRATEHR
Wi R HERFEER ET2Y - WEUTRBREROGRE
FEBEVAREHASABRRLNe s HE—HITEGNZESR
e BB ARBTFRK

ok FmBARBESHELE =S RAANZEHRELEE
BBz SRATHETERE  BEGAMRNERZBRE
W % AR R - — MR DUIE AR AL S BT B B ey A
s REARGBREAEEE D EZRNFLEZH  THEZDE
EAAWMETRE ? MEERem 2w ERREL—BEES
TRBMNPARTUENEEZBEEE ZERXESAZEE MW
TerMEEENATHRERNE AL EMERERSY - A
b A AE R A BT B A Bl o LS E EREH R ARR - RE
ER EnAMEERER M ERRBER £ T TR T A
ik B EGEYE  ERETE=ZSRRNNEFLELY &
R E ROBEHE AP RR o b — &R o B R TRIPSH, 5 Pr 412 1
RI2REMRBEREREFEZLEHNTE BT RF * XFAR
MAREBIMER LA ERRE? EF L A ARG A RN BEME
AP T Bl PREERETHE  EAAFRIEUIFZ

54 See Jed Rubenfeld, The Freedom of Imagination: Copyright’s Constitutionality, 112

YALE L.J. 1, 7-11 (2002); Tushnet, supra note 52, at 545-50; Lee Ann W. Lock-
ridge, The Myth of Copyright’s Fair Use Doctrine as a Protector of Free Speech, 24
SANTA CLARA COMPUTER & HIGH TECH. L.J. 31, 94-103 (2007).
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BAFNEETTEANE - A ERLEEEE——OBRSEFHLE
kAR FBRBEANGE LRGN  FERARTH N EEZE
# |5 B & B4 ¥ ¢ (National Restaurant Association) ¥ # B &
BHR4WEABRS  HBEREBSREELSLEFANRAMN
EAREEGAERP I Pl AR R AR AR
BN RPN 2 B % & (essential medicine) % - i
REBALHEARBEATRENEEF S REEZIH—H
= W HEFI 0 o 6018 - 70 52 & B 2R % B {E RUAE FUGL 40 BT A UK
Bz MM EREE BT AOAER -

h ~ BB EUPIIMRFREAGATTSE — HERZ LEBR

EHHABER LT > RTTRIPH E4 > BIREHF % 4
W (GATT) & —+ B E 7 A2 (GATS) % + Ik -
7] AR B R AL S K 0 P R UIGATT & — + 5 B 2 84 (&
A WEERER AR - AXUUTHEEBCATTE — + &7tk

5 Helfer, supra note 9, at 137-38; McCluggage, supra note 9, at 15-16.

% g G AT RS AR -

ST i B4l eeEr S e (General Council) EL4LHA20054F 12/ 6 M8 ETRIPS
WhE RGNS 3LR 2 L - LR ERAY SRR RE G - DAL BB & h B R AL B
N DV EEE L - AT GG A20074E 12 A 18 H B IE A I NS € &
B IR » IE & F]20094F &£ 5 General Council, Amendment of the TRIPS
Agreement — Extension of the Period for the Acceptance by Members of the Proto-
col Amending the TRIPS Agreement, WT/L/711 (2007.12.21). 7 ¢ 55 30{5 B FI| FE
BISMEERAE R A EE i R ERTRR i AV A > 55 R £ 002 - ETRIPSHE
LN S (R B S o i A SR A M 2 D RE B IR - RHROE SRS R - V&L - H
239-240 » 20044E4H ; Frederick M. Abbott, The WTO Medicines Decision: World
Pharmaceutical Trade and the Protection of Public Health, 99 Am. J. INT’L L. 317,
338-43 (2005).
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P

0 ik — % B TRIPSH) e 45 AL Sh e sk oy RO BB - 36 B AL
LT sk & - BTRIPSH 2 Fl4ME A8 » GATTS =+
TRELARGE-GATTH 2 £ HHHER - A FHTHAK
BHE - BRI E AR ET T DA RR A M KT EL
HmANEE AL EREFEAR B g =+ A ZGATTR
FEHGIMEE REERARARCEEBER ZAEE » BAX
B E 2 TRIPSH = B Bl 4 2 B BB 1 - & T LR B %
e BRI B R AB A EEL GBI
BHHEAEL RS E 2R R A S REHRNER - ARFEY
B R 2k R A R T E B B A L LR SCLLk B
258 o BT MO A AL B AN B R B R B R P A P B AT
Ef L GATT) T HET AR — S HEREZHE  UEX
RERGMERE S BRMERE TR ARG EPEEL M5
GEZBMET  EARELEFESBREEFTAERBZRD -

— > BORHI ~ H BT BBl 1 B s A 2 e

B CGATTE —+HEE 7 N ZEBUR By - B XA
eHEMH BT REE - HwAREE BN THERETRE - B
FEGRE ABEBGHAEFHRRAEZ  EREFRRAKBERE
o BeNEEEERES  HEZEA ARG TREA R -
HELETA CATTH ARG AL EB Rz ik RE
o WEHECATTHMGEXHEBTER > TTHZME RER

8 BIIGATTE 152 « 55376 - BATH I B E B B BIAN - 140 5
RS TRIBISN (£ B 120 B 18EBE ) -

%9 k3 iR 3 AR TRIPS 1 52 ME SR U (D GATT 45 20166 ~ 48 1 2 5 o e i —
AV BISMEERK T A 4 58— BT 1 B4R SR IS KL TRIPSH
TSR Bl B R -
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GATTZ R - I —HET  E-THhiE— SR —SREW
FERE UBACH ZHLBHREBRT L ERRINBELREE 7 5
AR ZERBETENAYE - =+ A (chapeau) 4t & 3
REGCGATTRAWNEZEAFR T  EXTHERNERALEHAHERN
BR A TEERRTEEMEANFE AZEXTEZENZS
BT HRBEBRE ZETRE - Rz EZBENHL2THRAZ
B WBERAFANAT  NERERRERRKENIEFLLER
# o R BT 3R AL B M R % (the necessity test) **

T /£ TRIPSH; ML 48 A Fl sb 5k B vl E F 7 Nz o - T A
REEAGIUNTRERNBRENAERAM » W RBEHENE =+
ARSCHNEB RG22 HRE - B R FAEF B I HIHPTHE
BB EENZH W22 AL EREREAEMBEEEMEE
MR E R - RGATTH —+ %y f £ & - TRIPSHLEE & ] 4} %

60 See JOHN H. JACKSON, THE WORLD TRADING SYSTEM 233 (2d ed. 1997).

®l g% GATTE 20064 S 8i(a) ~ (DAL ¢ 7
Subject to the requirement that such measures are not applied in a manner which
would constitute a means of arbitrary or unjustifiable discrimination between coun-
tries where the same conditions prevail, or a disguised restriction on international
trade, nothing in this Agreement shall be construed to prevent the adoption or en-
forcement by any contracting party of measures:
(a)necessary to protect public morals;
(b)necessary to protect human, animal or plant life or health;

hEELT

THNFEHERREE L A E R S B Z B R IR BN [EE B 2 T
TLUEHR] - SO B M R B P B 2 R 2 41 > A 2 Z AR AR E > —
O TS L BB {2 467 & B PR B B e DA 5

(Q)PrReE NI

(b)PRe& A ~ By sRAE Y2 2 d S R AT A B2

° ]
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SR EEENEESE - B AL LEWRER - 85 A b4
BTREREE R FHEAG I LB R B NPT EREBE E
ZTATFR - EM BT ER R FHA 8 £ 7T MK
MERFBRZT  HAZSHEEAGIEANE - BZHh—FES
B BTRERBMERG N GRETASEA SRR E S EE
BB H AN RESH BRI NTER
B2 B A o S OE Bk 2k F B B S B HE R 49 )
HAERER I L EERELENR -

AHF M AWM= SRR TS LE N RTEE  TRIPSH &
BHERG IR ARRERAGE A ERBEE 2 LB &
T T RAGMERE TS SP E N A BRI
AEEMEREMALA B A EE W E A
o URERER ARG IMER AR T ERES EU ER Y
VB2 R T T B S T K AR AT E AR AR R Y B R B
=R e

E-EHRONEESR RESHEREEL S 12 A
MEEHEEE - SESBERENGFEAZ S BER =5 B FE AW
BHEM: (EEEECAMARAELIT BATABHEEL
MBEAMAEHE, ¥ - E2REEMAL  EFREREEY
o WEEEAEHELRTBEE - BLAHESZANAER
BOELMEBEENBE  AHERE AR RFRAMS AR S
BBEE R IMER L A HELE - ATHEBELTRIPSH % - H
B B AR A& B B AR ) o1 5 DUt — 18 R 2 B - B
A YR ERIE S B AE — BB A o 2 AR

2 WrELERIHE (5300) BT (H26MEHH) ZHEBRT > i
FEGISMERER (ZB17R) BABUFERNE » HEEXFIARE -
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o AMEZEBNAEE —RE B AIRREANE=FHF
EHB o 2B R ERTRIPSH 2 > T EMEENF = A
eEMN BT HRANGZEXREERB -

B A 1 AL S SRR vz R R (8 ) A B R A & T e g B ob
REME A+ 2 FEZBENFEMAZMABMEES (FlwlE
WRAD > UREEMNZEEEFRE > UHERENEFFZTEE
FARE DWEEEHEMN B AT EOZRE  BRFRTRZE
AEH FREXEFRIE SARFSMERRZETEENS
WEZME HEREBEAHEZHRY  FREUENELBHL
Bl oY R 2 A B P RS o RN Z B R T o R GIIME ST
ERAAEETFERLAGEHEN  UR2EZEAXN SRR
Re o LERERAEEEHERN - HERNFEEFL > 2
SRFERAREANEEZM - AFEH > LIEATR A E B
R ARXTFHCEEEREELMSER - =K FEH
MERZE=ZFMN RACGETFREARENBEZXT » T2X
RILEREFHFE

o BRI S E S S

EHERAEE T GATTE —+1f Rz # & & ECATTH &
RAWPIIIRE - SHERWEAREA M REZEZNRA - ZREBR{FHHE
BRAFE - MR EERELEMNEF » RFANMUUE =%
B oM E T E A B M A (the exclusive rights conferred
by a patent) Z Gl 2 Al HEEBEZHARE -+ /\KHE
FIMAEFRBEAIINE  AFF T HHE—FTHREK
MR H A IR RREL T2 ABNAEDY - B BERER

63 Canada—-Pharmaceutical Patents, supra note 3, {{ 7.91-.93.
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BA D A Al TR REZENE  RE OIS
BRI EE AT 2 oh o 3 Bl AME ST VL - b — 5K - TETRIPS
R M BEBEARYT  EGATTE =+ &7 # A X 4 BGATT 4
KR EET - BT AR TRIPSH 2 #0358 X & 240 - P8
THMBE N NE R o BEAE A GME R AR NS B E AR
HERA 2 Lo EHTRIPSH % & (A R H 2 - %
WA B LA RS ARG ARGENES -
R WTRIPSH R XL BN S - TEFEALE
POt REHACEMENETAG R AEHELY 4 A
g BHAOAHB LB WL AR CBRETEHERBTL
% - fw[F £ Robert Howsefiis it » # 8 T A THBEHHEFE
ERHB ST R LS B EAE - Pl T BB N R TH
FEHNBREMRENRALEAEZ R AEE - hHEFRE
SR R 0078 — B R B AL B R 0 R R 8] 3 K S A 451
S HEEE  ARE BN EROBEEY  THETEUNLE
Tl EE A E e R AR EREER  TEEYT
AF I 3% A TRIPSH 5 i — 5 % % B 16 4 49 B7 e AL 47 6 78
Z e

Hho HNECEZIHARRAS T AREENEE (defer-
ence) - EGATTHETRIPSY, & Frdk B wW kG 08 72 - & TRIPSH; & 77
B oM R G MRS A TR AR AR EREL
KRB ER R R R B UEE R BRA
REEEMAE N ERCHE R HE NS 2 HE B
B UREEEEREHHEAG I FABE T A HREES
Mo MR e ERL KL TRANEE - d T2  MERMIMEHR

64 Howse, supra note 8, at 505-06.
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MEENEEE AR SETAHREEYRAES R
BB REER AN EENLAE L EBEE - &
RUEEEBENERT S AEEAEE L TS
TRIPSH# 52 A AU 91 1 21 81 18 Mo e 7 0 B8 R » Sh b e i b — R B
BEAKE -

=~/ FE

&b 48 B A TRIPSH) 52 4 35 AL 6] 4 1 24 8 3R 60 204 -
T3t HGATT S = H 560 th B B - 230 W A ) o) 6 2K 7 42 Mg
BREE - KRB RE I AR E T ERNEE L
B - SEERRES R AN A —RE ML PHASN E
B FEE - REOMARPMER N EAERRE  EFHOE
MEZMALTH  EXEEHTEHEA  AHCERAREY 8
MEZLEEEK - SR TTRIPSH R R B MW ELFA £ H
2R EL®  BH RS TRIPSH 2 0 B4 1 H 02
TEREBIAME R (BT =) » Thee W2 EZ LB A I
ML BE  EREEEHEY - wATRIPSH T3 2 B o B B %
Mg b RERH N EBITHE  EXERER L A ERE
BRAETHHAKFEBEURCERNE BN ELHR - EA

65 REA I —E i S I /) » & B Kal Raustiala, Rethinking the Sovereignty
Debate in International Economic Law, 6 J. INT’L ECON. L. 841, 841-44 (2003) - Eil
YA

® sRAxE. =

67 Helfer, supra note 9, at 48-3; Rochelle Cooper Dreyfuss & Andreas Lowenfeld, Two
Achievements of the Uruguay Round: Putting TRIPS and Dispute Settlement To-
gether, 37 VA. J. INT'L L. 275, 306 (1997); Okediji, supra note 10; Paul Edward
Geller, Can the GATT Incorporate Berne Whole?, 12 EUR. INTELL. PROP. REV. 423
(1990).
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FTATRETE -

P~ IR RIRNEZERE

B 7 DL b ST 4t S E E H AP E A WP RE 2 9 > TRIPSH; &
MERGIGHREFER—BHENMAE HMERFHEREERER
BAZENRA  BABLINEEFARMEBHBRAFTEERE
FEZTHFEMUKE - Gl B BRR % H—48 B EF (open
source/free software movement) - F 5k % Br4E A 2L 78 4 & K dk B 0y
46 #5 (source code) AsE At - DLEE A B BT — AL 1E N B A B L
H f#uy B ey (object code) - KB B HE TR MK ELE
HEEFA  URHBMERES LmEn® - w8 8 mEHER
TE BRI AT 2 FUREEAFAHMZENRA  FAHEE
BEz—  BREERBAALATDBEMENERN ZHMAE -
EFNMMERTEARY REF N THRUT 2T > I RER
FIHES - ZEHFBELEFUNTY  EXEHEERESZE G
#1 2 % % 7 X (expression) - I F{R#& ZF F T EEWNER
(idea) - EIWZFMEEREZ AN RZMEFAGE Y - &

8 See e.g., STEVEN WEBER, THE SUCCESS OF OPEN SOURCE 46-49 (2004); LAWRENCE
LESSIG, THE FUTURE OF IDEAS: THE FATE OF THE COMMONS IN A CONNECTED WORLD
252-53 (2001). JFIANS Rids TAZEBE R SRR 2 RS - BEAEA
BEESHORIESRE - EsBE R 2 & &40 (compile) B KBRS TN - H
T R B R OB LT 5% PP AR A H AYES -

W B B FASE26(R 5250 - T SRR EIAHE H 0888 - sk B HPTE R la
HEPEAEE S REEENE > WAEMDER - RKENEFE6THREL
FRFUE » E 26 E SR SR I A I 1 28 5 R B R B L S B LA
TE -

O MREE AR RGBS REEERNREE
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BABE NG AT AL EERTRELEENR" - SBAI ¥
BRI RN LR S RE > FTET e R BT RETE I
WEE AT BB R R R R E AT A B
TEUSRESWANEHREERR - RELEHES — %
REF TREEFXER, FATHEENL— - HFALEAR
BB BT S L FREEEFERENEAS  TRARSLELEE
Fify R B s A TR AR BN AT E R E RN E
S0 TR B R T R R T B E R (R AL
BEER R BN E AR EY -

W EHR B - LR AR B AT SR EREE
R R AR L AR o Bl Y % B Y I g BT 2 TRIPSH
EogWmESTHRE—ERE  THEKBEERRLERENE Y
etk BN % Bl C 2 2 (F (literary works) 2 # 2 fm LR -
REUEAE—BRES —f XSZ 2 REMEALRANL
(originality ) - Bl sZZ fF (k% BT B LAl fF > P BEAHET

R MARPEFREZ BE 2R - 82 - 24 8EHE B H
o~ S -

WK EZ L6500k © T EMFZEHER » FREREFMEEZRE (F—
H) o ZFEZA RS ST EB IR 2 5 N+ = R UE seH A & H# 6 2
o FEER—UEIR - CEEE YIS DRHE R  — FIHZEHW
RMEHE - ORI B SEGREFIRE HI - B EZ M - = - BRI
ZEERHATEEE(ERT S R - 1O~ FI &SRS Z (B TS E EE

wE (BT -

FAF S HAEWIEM R A E — O MRS A R =B AT -
R ICEEWN L 4 bl a8 B AR & B AT R B T R AT R D B8 - JAMES
BOYLE, SHAMANS, SOFTWARE, AND SPLEENS: LAW AND THE CONSTRUCTION OF THE
INFORMATION SOCIETY 53-54, 230 n.12 (1996); Julie E. Cohen, Creativity and Cul-
ture in Copyright Theory, 40 U.C. DAvis L. Rev. 1151, 1163-64 (2007).
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P o HRAEMT RS LA LR BENEES -
wn B # h (fixation) ~ W REFXEF - & E AT Xk E
(works of applied art and industrial designs and models) % - ¥ ——
mULF o EARBEL AR EZEMRENEFREN A XZ AR
HZBEXZHGRE WELEHATFTETZREAREEBERL
HFHEZRE o [F R TRIPSY, & % + 0 % — 30 L4 7% 8L B 0y 5 2 7l % 1%
REZRE  NFEREWEMREY - BLREZER - R B
HMESHRE  MBERAPIGREEEEERAZBER - T RA
BAGEEMHE . LA E Y A S 8RR R A B R
ZAEk - LB M IRE R A BESREMNAER - ETRIPSH; = H
MR ERBMERNZT MEEABEE » k2 R ZEFZEHM -

WA BRI F E LR F%e (Rio Earth Sum-
mit) &4 4 £ 4 A4 ( Convention on Biological Diversity) » %
SCHBER-—AEBEEAPARAEE - ZAKNE TR ZREE
TR AT 0 08 8 AR R B oy # 5t a0 i Bl & (prior informed con-
sent) - FlEFLHAEZ S FZR A B ENA G—8ER 2B
MBEMRR > AREERG B E - URBEEYE IR H A
A -BRENFGETF URERREEEEE LM - HATR
BEREEBERX (BRZHARETEZE) AKX ARE - &7
ITREBAEEMEZELEREXYUBALEETFEARTREZE
M YEAEHBELRENEARE LERPERERFES
MAaEEENAHREY BLEFXHUEAREIRSEERZETFELE

& GOLDSTEIN, supra note 12, at 161-65.

A I EXT T R
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Sk R 2 B R A S SRR B A SR B R ST R 0 25 W ) 25
AEHHTC ATIRBTRIPSH 2 =+ Ltk —EHZ » RER
AfHEl BSHEFLRAANSE —RTEANEEGEY KT
A% —8 S-WAATHBOEANENI)  HELTHEAR
%o HHBHWARBEE  FotAKEREEEE (shall) Exk
HAGEATABEARNE B EH T AT EY wh % B
DUE - 45 (may) sk Bk AGB T & AT A Y R
(best mode) B EF #FHEF - AT E A~ T+ ¥ —Hi#
REZEER (my) EXHRAABEZFAHENAEFELR
(procedure and formalities) # = » {F & B 45 & 4 & % B4 Al 2 %
o RTFUTERZHERBBEXHA AR ML TABEE %
BB IB T A E RR S G F A A R R A
B WEERTERAS AT B BZEFEEAA R LAT
REZHE LB WELSHE -  CHET SRS T H
FEMERZBETRIPSH & - K& 8 # R @Y T R RE K E
SR EEANTFABERNEN T2 EE - 7 AEUA B #FEFH L
BRBEZER > UERLAERE" BAHATTRIPSH & # 2 % &
1 i MR BE -

D EEhREFok HASEMENZHREEAEES TR

7® B A R B M R (5 B SR P A B R R I o HWorld Intell.
Prop. Org., Intergovernmental Comm. on Intell. Prop. & Genetic Resources, Tradi-
tional Knowledge & Folklore, Genetic Resources: List of Options, WIPO/GRTKF/IC/
12/8(a) (2007.12.07), available at http://www.wipo.int/meetings/en/doc_details.
jsp?doc_id=89712; World Trade Org., TRIPS: Reviews, Article 27.3(B) and Related
Issues — Background and the Current Situation, available at http://www.wto.org./
english/tratop_/trips_e/art27_3b_background_e.htm. (last visited: 2008.02.10)

" WTO, supra note 76 (under the title of “The debate”).
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MBS IRE| c RATLEREEHRAETER ST RALBEM
BRE - BRIMAEREZR > RAMTRIPSY & w5 ATk - B Al H A
ARG RIE AR - mlh— R ECABRRAERR
HRERTE BEMERES L EATRIPSHZZEZHRZT

EREFaG  WEHL ARFERERBRZH & - A&
HuRdEs THEBANE - AREBRZIEAESHZH T
W FEARRGTZHE NAFEEREZH > R REH R K
Bz FH BRAEIREAEERR2RSEREE - ¥R Rt
BERME HUERREERSENLeME EALERY
HENBEERRZMH  UHEEAREASTR  AELHNEHR
Bl - TRIPST B n Rt 3 7 & H g of R4 & B R 58 & (F SELAE A 8
Elayraesil AELREEREEFORRER AR T AR
BFARBEFEM R - ATMABEL W RREEY  FERANY
AEFERE ANt  EMEEMENGERL  EREER
2 28R MATREZRY - BA T ANE A ERH - TRIPSH
RMERFIMERERE RN BERBRER  KEEREEAR
HEMER RN ENH R AE 2R R L RERR
mMeE > FE=E=E-

2R~ CIEEBYREIR T3S

T #t— % B TRIPST & #f 48 B sh e sk 2 3L 75 B RE - o] ae oy
I E - R4 AR - — B 00 R 0 15 L R
MR ZFETHAERGE s — R HEBGRTRIPSH AT I o K
HARNE - BRERMHRAREREZERARYT - BT R
TR 8 R T7 R — — AT S AT » A SCLT A 6t 1 aT 2 W 8 7 1 1Y
EARMBELR  BITHERGTGE  BURBFLEZ AR RERRT
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B E B R -

E— M SR T 5 0 Robert Howse® 25 » {k B8 H #] H
M B BT B A R FR B B B —— % AR 49 A4 (Vienna Con-
vention on the Law of Treaties) % =+ —1& » (& 41 F 0§ £ {7 &+
LEREE G AR EER (context)  ZERH M EWEE
2 (purpose and object) T 2 - TRIPSH# = % L&t B Z# =
e AR ET MR A R IR E o ERRA L
Ef - BRGNS EES  FF—E@ T H R
S BRHEE T TAEFS ) RS R EE LA
AT ARBE BB IRy EE" .

W— R EFENEATMBER E 2 F BRI - SR
CHL M E Y 0 AR R £ B SR B AT MR
NEFZWBR R BB HBEAREYT  UBLEHESE
BRAHNY EMEAEGEEREEELFH - 22TRIPSH &
BRI MR - SR B B A B INFFHCE R BUE
ey MIARZSBR-_SBRANZEEE - bR FAMNEE
FluWEEE  DEGEETSHEERLIMAREENZANE
EhEsnh® Bx TRIPSH %1 - AWt LIRS
B|¥ 2 3% (should) » k-2 R #175 k et 2 b SR BE E
W o AEE c E B ERER X EARER R L0 T8
A E RN E M RERBGME R LR EXEFEE
MERER - AE PR FRAE R H ORI ER A E

78 e B & -
RSN RsT 432 44 R Z IR AR ST

" Howse, supra note 8, at 496-98, 501-05. H M fEfE:H FEMWER » & &
Dinwoodie & Dreyfuss, supra note 10.

80 & kree - puBafE - — -
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Pz EERREFRENEERE L — - HR AL AT Y
B ER - AT RATRIPSH & % & - A\ T &4 A&
BERE - hER RS g

s B TRIPSH) £ 2 T iE R ST 5 - B &AW BB R E
BHER L EWEE - TRIPSH # 5 EHBEXREETEERE
HEEARABHZTHEY - BRFEFR KBS TEAZE A
BITHMEBHEREEENS ) AHLZEM=O—hH%ELY
GHEAE  BROIPBEANENEHRETE  SELEEE
EHBRERR > L ABEUHTRIPSH st H i E A - B FEE
— T EHREBEREE NN TABAE > IR LEELT 5%
W B WA T B E R BB AL E SRS
FARBEEZT  THFERBETRIPSH % REFERH
#% . @y TRIPSH # 5 TE4  CHBEAREN ZR M BRESR
MHE— T RS ER SEAREL B EHEBAENEREEY
WAHRENEEEHEREAE  THEERANE B0 EHEA
HEMZRABEERY - RLESEIRARER A A e s e iy
g HEEMERREAG S EH ERERE - BATRIPS
B ERNREAKES  ERBEHET  CHBERSBRAEN

B s g B N T B T T S SRR o (IR A S A

ZEmE A
EZESVNHTR - B ERA AR E R E 5 A5 F Robert E. HudeciE(f: - H
I GATTEL{H B 4H 45 & IR 1 i R 19 IR iR -
82 WATAL, supra note 13, at 11-47; SusaN K. SELL, PRIVATE POWER, PuUBLIC LAW: THE
GLOBALIZATION OF INTELLECTUAL PROPERTY RIGHTS 108-11 (2003).
James Boyleff >~ Fy 28 — X HhiEEf) - See James Boyle, The Second Enclosure
Movement and the Construction of the Public Domain, 66 LAwW & CONTEMP. PROBS.
33, 37-41 (Winter-Spring 2003).
BransE el H A EE Ry RH fRaE . (technological protection measures » £
BIEFHEASE80R 2218 fy "Bk #8486 L ) » P REM ST B HE S E

83
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ﬁame%%mm%% WA B A BT R AR
BoEE ABBEIARERNERFTET  bBURELHE
%ﬂﬁ’#%%%%%Wiﬁﬁﬁﬁ%iﬁ%ﬁ°?%L’E%ﬁ
BREAEZT  ERTEREEEEHEENAEN  EAMY
KEWER E - 2053k 5% B 53T TRIPSH 2 # 2 19 & 2 7 X
MMME M LABES -
WRIEGTRIPSH U XBEEH > wAEHEH LY 4 H
B RE-_OO— £ LA 4% HMEERTRIPSH X BN L RES S
4 r - TRIPSE %= & Jie 7 7 oF 44t L 88 o i $2 9 4432 £ ¢ (General
Council ) ﬁﬁEE%A*R%ﬁZT DL B | 9 ) 3 AR
%Hﬁm%ﬁ EHMECERENTRENFES L OESH
» T ZTRIPSH, 2 8 =+ — (3K » % ] % 4 DL e B 9
%%zzﬁmwﬁo%ﬁgém — B BMoWEE K%
Z—OO=Z N\ A KCancln# & &# 4 - BB EAB L% B &
ERBEIB AR CEMPEERLR  EEANEAZNE
ETRIPSH & » # b H 3 % ik F SINTRIPSH & » W& E XX -
ATEB A EEMERY  THEIFWEE ML ERma

AN ZS - See, e.g., Richard Li-dar Wang, DMCA Anti-Circumvention Provi-
sions in a Different Light: Perspectives from Transnational Observation of Five Ju-
risdictions, 34 AIPLA Q.J. 217, 220 (2006); Brandy A. Karl, Enforcing the Digital
Millennium Copyright Act Internationally: Why Congress Shouldn’t Lock in the
Current DMCA by Approving the Current Version of the U.S.-Singapore Free Trade
Agreement, FINDLAW’S WRIT, available at http://writ.news.findlaw.com/student/
20030519 _karl.html. (last visited: 2003.05.18)

85 pormp g AT R SRR 1 B AT T -

8 General Council, Implementation of Paragraph 6 of the Doha Declaration on the
TRIPS Agreement and Public Health, WT/L/540 (2003.08.30).

! General Council, Minutes of Meeting on August 25, 26 and 30, 2003, { 29,
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M7 RMATRIPSH 2t e B £8% > 25 =00
AE+-_AAHEANREEN S LEFC T AAR 2B A
TRIPSHi £ 4=+ — 62— - L ABEN A GHB— ANLLE
B A EH W ERBE ESBHBRENERERE T
E4BEARHERZRBERZINGEEE b2 A B
B Byt A B — X 2B EREMREE L
& TBHE % o S TRIPSH 2 (0t HB K - db ™ F—3 -
B ETRIPSH #h CH Ak F - AT EEEMERATES
BAMERAP N ERENHEHANSET BB IR IR R
B — RUEANAFEEEE TR - BWERCH L BB REB
ETRIPSH 5L - h—REF W EZ W AMUEET  URE
#ITRIPSH 2 EE (B EUMARGEHE AN ERTESE
BHATHW AR EES B A aRREE -

B~ HE

A SCAE 1 H TRIPSH, 2 #E 46 AL 0 b e sk 2 AL BB R oA - R

WT/GC/M/82 (2003.11.13).

TRIPS Council Meeting Suspended In Effort To Meet Public Health Deadline,
BRIDGES WEEKLY TRADE NEWS DIGEST, 1-3 (2005.03.16), available at http://www.ictsd.
org/weekly/05-03-16/ BRIDGESWeekly9-9.pdf.

General Council, Amendment of the TRIPS Agreement, WT/L/641 (2005.12.06). 7
BIERSR B B A& E (WTO Agreement) 5510fREE3FAVAE - &L=
N2 _GEFER  HESHUEBENGBERAENT] - ENEERREEBR - &
HEGFREAEHENEBEMAE  AXEENELHEE TR ZH ; see Press
Release, World Trade Organization, Chairperson’s Statement, available at http://www.
wto.org/english/news_e/news05_e/trips_319_e.htm. (last visited: 2005.12)

See e.g., Rochelle Cooper Dreyfuss, TRIPS-Round I1: Should Users Strike Back?,
71 U. CHI. L. Rev. 21 (2004).
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Exception Clauses in the TRIPS
Agreement: General Exceptions as
the Focus

Richard Li-Dar Wang”

Abstract

Each item of intellectual property protected in the TRIPS Agree-
ment has its own exception clauses. These clauses regulate the width
and scope of exceptions to those private rights and have become one of
the focal points of disputes between member economies. Moreover,
these clauses are not only related to IP protection, but also interact with
other public values of individual members, such as morality, public
health, nutrition, environment, dissemination of technology, and devel-
opment of vital sectors. Consequently, these provisions are critical ad-
justing valves that strike the proper balance between IP protection and
other socio-economic policy goals, and in the meantime demonstrate
the normative complex of IP protection in both developed and develop-
ing countries.

Despite their crucial positions in the TRIPS Agreement, not all of
the exception clauses are well drafted. Some of them are general excep-
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tions, governing all variety of exceptions that are attached to a specific
type of intellectual property, encompassing copyright, trademarks, in-
dustrial design, and patents. This group of exception clauses is charac-
terized by vague wording, and the controlling criteria embodied in these
provisions—the so-called “three-step” and “two-step” tests—contain no
concrete standards and are hardly distinguishable from each other. The
panel reports of the Dispute Settlement Body (DSB) fleshed out these
criteria and clarified the vagueness to some extent, but meanwhile laid
down interpretations that are excessively restrictive. The panel reports
have been criticized as too grammatical and too intrusive to members’
sovereignty, since the ruling ignored relevant provisions of the TRIPS
Agreement such as Articles 7 and 8.1, the objective and principle
clauses. The reports also ignored contending policy goals and public
interests that member economies may pursue by way of exceptions to IP
rights. Given the key role of the TRIPS Agreement in the field of inter-
national IP regulation and the deficiencies present in its texts and DSB
interpretations thus far, those general exceptions are in need of careful
examination and consideration so as to find an adequate way to address
their current problems.

Keywords: Exceptions to Intellectual Property, International Intellectual
Property, TRIPS Agreement, Dispute Settlement in the WTO
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