CHiERA S e
Z At ST
—REfEH%R B

* ok

an A -
=
55 = O—1L=OF E—ANOF 5
e FFF R
X BT LAA 8 2 s
ot R R AROF (2 4 B
g =" 1A -~
B [ R SR
AN I e oA
OF Tt A TR (R Bﬁﬁﬁ%ﬁﬁﬁﬁ
J A )
4 L i

O+ h#ER - =+ arIRA
I

AR F

RBE GF h T A YR 5T
290 LS TR O R O,

Bl - ¢¢FJ7T§'J$?§%#2009#4FJ
R BE 3 A S L B

WL 2R AR A sg;aﬁﬁgxiawﬁ
12 ARSI {TRESTT - RO IR A A e R
| EPR Y
A EH ] 0 RS @@44;@4 CEU .
SR EV] e r R S ST e T DDA D

PR F

-313-



2 hAdEs - -1
CERRR b 2
CEHER = T #E
— BRI O T TR LB
= (SRR E ()% BINRSRO & 5 2l i R By
O 5 55 (X o R~ (EPE A
OGP B LR T T w4
CERIB AR R e B A BHERLET
= - BANSOATRBETE BB PR AT
OBHL - EFTEERSE = WRARERBEALTY
A = BB T T
I AR R O A ETRA L
CrEJ} o R L T AR & g
HORRMKEPRp R R O ERE
BERE CHET (S LR
— - R W PR TR AR S
OfFEf OSP4
O PRI L o B OB L (FRBA AR
= K BERE o F e
(—)ﬁ@%)ﬁ ( Transparency ) $Ef7 47 (SN
A1 (Market Perception ) Ao,

-314-




- 0027 1 By Y RSB L A e R Y 3

i =

ZOOEF THF X B IR R AT RICE ETHEER=0O
ONfFZ2ES ﬁﬁfizﬁ% C EEEAKNIERE - B ARICE B R
B2 E9 REFH R R - LA RS E L
BEF B R BRI RBRES AR DT AR
& AR fBH AR ERMBSIECDOST B4 L & BisR &
REHNA - ERFW L TR B R EE § e
ik WhEABRGEFALFELEFER BFFAE B8N
FRPRALE - K SRR LT B4 T HTRA
TR BREAEEECERTRESE B £ R A
%fo

WHEHSRRE - 5T B BERIRR 28 B (i s
Fhz - —OONF- A BNZEHEELEE (CESR) &
i T AR AR R AL B8 LR BERAEEE
& (10SCO) B " (5EPAM /M & i~ F & 2HHR
% —OONFH A £BBE§ (SEC) B4 TR 5T %
B, —OORFR A —TBFES (G20) "R &fk
BT 0 e T E R T FE LB -

KRB (G E A L BEY B2 RE - BEFE
PR EeE M - ATELIRMEEF RIS 3 T
AR 55 B K IR - (Gt Ae s L
FTREBLRE - DK PEZ B Aoy (Gt A A o2 f
AR FARBRANEFFF AR GREERN 4% -

RS - BERSIL - (EHE - FHTEHE - REsH - XREE ™
ZrME -~ EEBBE - XEXTH

-315-



SRR L ¥o= =

(il

5
ZOOE4 T+ 4 X B A FHR i ( Subprime Mortgage Cri-

sis » TR TRCE M ) T RRIEHE S ETEE-OONE LA
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N %1% il A & 5 f[ (New Century Financial Corporatlon) [~ 7’5
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ROBERT J. SHILLER, THE SUBPRIME SOLUTION (2008); ¥ %E(‘?Z,B;'} " 2 B{10SCO, Re-
port on the Subprime Crisis (2008). Available at http://www.iosco.org/library/pubdocs/
pdf/IOSCOPD273.pdf (last visited: 2010.01.25). William B. Gwinner & Anthony
Sanders, The Subprime Crisis: Implications for Emerging Markets (2007). Available
at http://www-wds.worldbank.org/external/default/WDSContentServer/IW3P/IB/2008
09/24/000158349_20080924134919/Rendered/PDF/WPS4726.pdf. (last visited: 2010.
01.25). B[] J’j'?‘fﬂ SRR A RS R EPREL 0 20085 75 5 Y
BT - RS R B B G RV E S R IRV
F,?ﬁyhmu s 65 61 - F168-90 » 2008F 6 %] 5 BTE,A %EJEV;EE&E??WU%
‘ FEE:: F 12008 & gl o F] [ ERREEE 5 1641 > F1186-225 » 2009 1
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£ T EFHE ﬁ’/ﬁﬁ 1 (Residential Mortgage Backed Securities,
hereinafter “RMBS” ) £/ § fﬁgé’?ﬁf{%‘/ﬁﬁ%ﬁ%éﬁ , ( Collateralized
Debt Obligation, hereinafter “CDO”) 5 (L & WZH 233
EA KA xﬁ%/%/il rﬁa%f&%J ( Systematic Risk ) §&1" {5
}%KiﬁJ ( Credit Crunch) %ﬁ%f@% W{&%ﬁl ﬁf“ﬁ%ﬁﬂ/_‘%&,
R R BFEAR - BB TERELAE  BE
ABWESE > B4 THETME ) 2B BREAEEESCE
BTRRTA - IR £ A -

N N T e 1ot
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( De Facto Lawmakers W%% %ﬁ%%ﬁmﬁ%gﬁ
( Standard & Poor’s Inc. ) 4 - %17@%;% . & }E/f% & l?‘f}zr
( Structured Finance ) f%ﬁ FHES J%EJ s ARRTET 5

Financial Stability Board, Report of the Financial Stability Forum on Enhancing
Market and Institutional Resilience 9 (2008). Available at http://www.financial-
stabilityboard.org/publications/r_0804.pdf (last visited: 2010.01.25).

UNE A N Ell?ﬁjé“\%ﬁi% . Fjlaf-fﬂm + H[]¥ > See John C. Coffee, Jr.,
Brave New World?: The Impact of the Internet on Modern Securities Regulation, 52
Bus. LAaw. 1195, 1210-13 (1997).

Kenneth C. Kettering, Securitization and Its Discontents: the Dynamics of Financial
Product Development, 29 CARDOZO L. REV. 1553, 1671 (2008).
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BB A KR U - 9 B8 B B R LA LR -
m: ZOONF =R BN EHEZELE @ ( The Committee of
European Securities Regulators, hereinafter “CESR” ) 2717 " (S53F#%:
MAPE RS FEL LHEFE COONFRA - BEE
#5%& =244 (International Organization of ~Securities Commissions,
hereinafter “IOSCO” ) #1q " Fﬁ%ﬁ#ﬁﬂ@#ﬁﬁ?@mﬁlﬁﬁ ]
iﬁﬁﬁ%m s ZOONfFL A 2B%E & (US. Securities and
Exchange Commission, hereinafter “SEC” ) 1 r%ﬁ{ﬁ%ﬁ%

6 Standard & Poor’s Inc., Legal Criteria for U.S. Structured Finance Transaction

(2004). Available at http://www2.standardandpoors.com/portal/site/sp/en/us/
page.topic/researchlearning_cm (last visited: 2010.01.25).

10SCO, supra note 1. See also Frank Partnoy, Overdependence on Credit Rating
Was a Primary Cause of the Crisis, in SAN DIEGO LEGAL STUDIES PAPER No. 09-015.
Available at http://ssrn.com/abstract=1430653 (last visited: 2010.01.25).

R R BRI 20 W 2 I BT TR 2 R AAAST
SHREL S %5 ER > £0 S ) -

CESR, The Role of Credit Rating Agencies in Structured Finance (2008). Available
at http://www.cesr-eu.org/popup2.php?id=4951 (last visited: 2010.01.25).

10SCO, The Role of Credit Rating Agencies in Structured Finance Markets (2008).
Available at http://www.iosco.org/library/pubdocs/pdf/IOSCOPD270.pdf (last visited:
2010.01.25).
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HREL " COOAFB A —TBFES (G20) "RiLEFE
AKEE LN TS R PR B
F B & & ( European Parliament ) A% /& Iﬁfﬁ ?’\éé & ( European
Commission ) ﬁﬂ;—%‘ r ﬁ% }ﬁﬁl ] &\j{- ( Regulation on Credit
Rating Agencies) '+ &} B BEARAA S BUR ) P ACE (EEPAE
CEY RS TR

BB EH R BA LR EER §A— LB R A GORE
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FEEEEREE - 38T FEZ00=F 1A T ELFR
EBAHE K& TRk a8 34 (B R B (554
M A R R 2 SO + RE B ISPR ERA AL

11

SEC, Summary Report of Issues Identified in the Commission Staff’s Examinations
of Selected Credit Rating Agencies. Available at http://www.sec.gov/news/studies/
2008/craexamination070808.pdf (last visited: 2010.01.25).

G-20, Declaration on Strengthening the Financial System. Available at
http://www.g20.org/Documents/Fin_Deps_Fin_Reg Annex 020409 - 1615 final.
pdf (last visited: 2010.01.25).

European Commission, Approval of New Regulation will Raise Standards for the

12

13

Issuance of Credit Ratings Used in the Community (2009). Available at http://europa.
eu/rapid/pressReleasesAction.do?reference=IP/09/629& format=HTML&aged=0&
language=EN&guilLanguage=en (last visited: 2010.01.25).
B[] 3 B ) ’iﬁﬂ!i" *ﬁ&ﬁff*%#ﬁﬁ'ﬁgﬁ REH - 2B R HFHE T
e P ML R L L b et
8 Fl 109 139 > 2007# 3E] HpEY E&'[rl '] 4%*%?}%?5'—‘@;@*%&?%
éfrzl‘?“; B iﬁljﬁli S IR 2 T T 2t!FJ » FI119-149 » 2008 95| ; it f==
o glﬁlflﬂ &Mg TR I > = B 138 81> F160-69 > 2009
ERUEE & 13; ’ l~ M * SR VA F}ﬂ%vffﬁ* £ %jif%’élﬁ?ﬂﬂﬂf&ﬁ%ﬂ'
s %é’?%ﬁﬂ&“ Iu 27% 7] > F119-28 » 20095 7% -
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R RN TAF BT g TRAY AR ER
B FAdE BABREVRALRARFTALERSH
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( Creditworthiness ) T FF{RAZ BB & ﬁ_‘m .
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SRR - TR A+ B4 b S ff
%A%E&%@%%K{ﬁ@%ﬁﬁﬁ?}iTmﬁ oo DL
HH T EFERR T REERRT L TRARAFAREFIRAR

N

15 . . . .. . . . .
LY £“a credit rating is an opinion regarding the creditworthiness of an entity, a

credit commitment, a debt or debt-like security or an issuer of such obligation, ex-
pressed using an established and defined ranking system.” See I0SCO, supra note
1, Annex A, at 3.

CESR, supra note 9, at 8.
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19 Clair A. Hill, Regulating the Rating Agencies, 82 WASH. U. L. O. 43, 46-50 (2004).
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20 Philip F. Hosp, Problems and Reforms in Mortgage-Backed Securities: Handicap-
ping the Credit Rating Agencies, 79(4) Miss. L.J. Available at http://ssrn.
com/abstract=1362336 (last visited: 2010.01.25).
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ter “NRSRO” ) Mf & » {25 FE R ® B SEC 3t X 5 NRSRO &
% Wﬁ?ﬁﬂ@"%ﬁ] JT® % (No-Action Letters ) %/]?3”5% ﬁ()@
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22 Frank Partnoy, How and Why Credit Rating Agencies are not Like Other Gatekeep-
ers, in SAN DIEGO LEGAL STUDIES PAPER No. 07-46, 6 (2006).
2 17 CFR § 240. 15¢3-1 (2008).

Partnoy, supra note 22, at 7.
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25 European Parliamentary Financial Services, EPFSF Briefing: Credit Rating Agen-

cies (2006). Available at http://www.epfsf.org/meetings/2006/briefings/(last visited:

2010.01.25).

26 Partnoy, supra note 22, at 8.

27 Id. at 8-9.

28 SEC, Report on the Role and Function of Credit Rating Agencies in the Operation
of the Securities Markets 36-37 (2003). Available at http://www.sec.gov/news/
studies/credratingreport0103.pdf (last visited: 2010.01.25).

29 Fabian Amtenbrink & Jakob de Haan, Regulating Credit Rating Agencies in the
European Union: A Critical First Assessment of the European Commission Pro-
posal 3(2009). Available at http://ssrn.com/abstract=1394332 (last visited: 2010.01.
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Frank Partnoy, The Siskel and Ebert of Financial Market: Two Thumbs Down for
the Credit Rating Agencies, 77 WASH. U. L.Q. 619, 623 (1999). Frank Partnoyf! 7%
1999 5 2172 fj e 1 15 7 B9 A o e - RS I'F; PIAIZE S (eredit
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199955 67| BISEL e 5 17 EI U G BTN L A
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AT T %‘é’fﬁ—‘& 1 ( Internal-Rating-Based Approach, IRB) -
A= Hu A (R TARER, ( Standardized Ap-
proach ) ~ R (EF %’%Jﬁ%’ﬁ@ﬁ%j{lfﬁﬁﬂ% ' [
r: — KA G B FE AAALAAE ﬁ%ﬁﬂ%@(%
20% » A+EA-¥ & WK % 50% - BBB+ZBB-SELk 4 ¥ - A
R %100% » [E4B+DUT 4 - A B %150% -

@@ﬁﬁﬁﬁi%%@ %@@ﬁ&ﬁiﬁ%@ié e ek
T RAHHAE B FEMNEFRIFR 7R — BRREF
L SRRV A TR RURE R - R
T R B
Y ~ {SaFHEHS
COREXRTIRZ AR

SRETFERATE Rl —AR A T FAEL LR ARK
REBEREY - VBERTTTSLBFRRE - —HHFTRAL
B BEE (PR WA BANTTERRETES A
AR AT GBRBAERGR AR = BRI TR R
FEE REX B SR LY BFEEEE - TR ARREER
ARRAH R ARBUR - ATE 3 A T L RIgE T X

— MR E - TRASHGEEE - BRE - X TREY 5
KR AR SR EREGORAR - DAF R HTRY %
= BT FAGRRU BB AT BEET 0 FREERAAE

35 = . E) =] g = % [ElEER o
Lo TS RETES [ IR

Partnoy, supra note 22, at 59.
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BT EDRAA LML LRt EIRE A EE LT
B EHFEFERHEAR L GH - ARRAEhTFE (5
A BACE A A i PR IR (S AR
G BRI AR 3 A
FRLE - RN R ORGP (5

KT %}\% L ¥R A ® ( Thomas Friedman ) #A— LAL7<
FUBA TR AR BT MR- 2RER0 28T
SRR TN R F R R AR LHRER
HEREH - ) CEPAE Lk TR 2R
IR A e R AR A PR (k) -
SRR AR IR L A RITH - F =00~ F LR HHE
BaK FFRGERmE - WRERK EFEERRST S
O IR

(ErPAF B REE - B8 A EOF UK (Gepi &
THEEREFHi RFBIK - BEEE AR® T EHR -
—OOOF 4 10SCO - £ B UL RBE » S/ Al 8 (50t 2
ARG - IOSCOR DL EHMATIRA R X B A KR & LA
o B D BEA RS EEA AR R TR Y TR E
L PR PTRDIETRT s B REPAf -

1. BHEAf—10SCO " {5 /T % A

— OO = 410SCORNTE A f# B ME - FF A (5 A8
ERE LARE AR BR T EAGIRAE B R

(IOSCO Statement of Principle Regarding the Activities of Credit

3 1.

8 Interview with Thomas Friedman, The MacNeil/Lehrer (PBS television broadcast,

Feb.13 1996).
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Rating Agencies ) > éﬁﬁf{ﬁ%ﬂ#ﬁé%ﬁ’xﬂjﬁ%ﬁl o
B B T S L e R R - 10SCORTE
A @t — A0 8 UBEARRRFFEELAFE - Lo
REFAGH G FERFEM - Rte R ZH L FF
AAF VLB T 5 SRR R

#RIOSCOF Ji MEFHE T (A T4 FA | M HyTE

FURA M (P (T3 YA BT B R

et B A AT B (S R — RO - 98
BERATHFFOA S (SR FE 2  PPEIRTE 0
ZNJERE -

[EAAF AT T A ER T (P & BEARZA T - B
T0SCO HE A (FePAf FYTIT 3 T LI H - (F10SCO % Ak 1H
YT (G T B TR T B BAGKH A - W
% B & #Frank Partnoy #t.57% " — A A F 2 3%, (a toothless
set of recommendations ) *° » &10SCO & F j‘% E E%’?]E BAEFXE
R AKF i 2 B HOR B LR B ETA A B
PRI 4R BB R S B R IVRR A R KR
B NRSROALAI DL K B e 2 (SAP A 3T LA - 594 % (5
FASATAE B (PRI T TARRSEMR - 243
R SE LIRS =X ON ST T PR G V)
'?ﬂ] o

39 Available at http://www.iosco.org/library/pubdocs/pdf/IOSCOPD151.pdf (last vis-
ited: 2010.01.25).
40 Partnoy, supra note 22, at 47,
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B 2B T SO0~ PR R, &
rNRSRO%%%ﬁl J

O =007~ M IR

(S EARA L B - (22 B AR L AL
HHEE OO 78 B gfl 2Rk (F=OO0 (58 E
®) o FRZE EH jﬁﬁk%ff% {EVH 3 rﬁﬁﬁf&%J
% ABETEER T - B ANRSROMLA - (BSECHA FA#
NRSRO 2% » Al #NRSROAE @%’g%%ﬁﬁ o

OO X B 3 FE " (FEF &R, (The Rating
Agency Reform Act of 2006 ) - L7k E )‘:*71% r ?jﬁ(%ﬂ% ' 3
WA A - 6 DR R DL R A A
5. GRS AZR FRATRAEET BERMT 0
[FSection 3 - M7 T 5k FE, - | EE FERMS

"NRSRO ; DR " &t R A 5 423 5 # = Section 15E -
WRSRO%%%%@%\W]}@; 6 JESection 17 » BT SECH
NRSRO B ~C R %}Z% U\E{M%ﬁ%ﬂ@ i 14 JESection 21(B) -
%-F SECf{ifSection 1SE S NRSRO# & 45 -

S RMNRSRORES &+ T4 T A (s (PRI - VR
{{Tﬂﬁ%ﬁ/}?ﬁjﬁ%ction ISEQ‘?%%%%T ’ E@%Eﬁ%ﬁﬁ%ﬁ}%ﬁ
F75  (BRIRFET i Section 15E(a)(1)(B)(ix) 817 LMAF 7 A FJF
ZERET O FHEALE: jﬁﬁ_ﬁ’%’lﬁ C BHAT RRAR - AR

41 Report of the Senate Committee on Banking, Housing, and Urban Affairs to Ac-
company S. 3850, Credit Rating Agencies Reform Act of 2006, S. Report No. 109-
326, 109th Cong., 2d Sess. (Sept. 6, 2006).

SEC, Annual Report on Nationally Recognized Statistical Rating Organizations 2
(2008). Available at http://www.sec.gov/divisions/marketrge/ratingagency/nrsroannrep
0608.pdf (last visited: 2010.01.25).
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ﬁ‘%ﬁ‘/& VB Ejd%%ﬂ?ﬁ ( Assets-Backed Securities ) %ﬁ‘/\ - ®
T A/ TERARD A BB /AL BTA OB KEXE
Section ISE%E@{E% . B

(2NRSRO % = 5

SECIKHR " (FrpBtf IR iR L ~ &8 fil & " NRSROE =
8l (Rules for Nationally Recognized Statistical Rating Organiza-
tions) » AZOOtF~FAERK - %%J },ﬁf/‘gﬁlﬁ%’% , /@ERule
17¢-1217g-6 » &4+ ¥ F & &% tHRE (Rule 17g-1) -~ ST
R (Rule 17g-2) -~ #}%ﬁ/ﬁ%’\% (Rule 17g-3) E%&;‘}E/A\%
FHT B 6% 2 L %7 (Rule 17g4)  AIZFEFK L £ (Rule
17¢-5) DLRCTJE - BUSHEIRUE (T4 264 (Rule 17g:6) - T
;d'b}ﬁﬁ\fﬁ]\ ’ SEO}]V@}?_‘EJ 4 FEHNRSROAZ K (Form ) U\f‘ﬁlﬁ
MR o JEENRSRO § B & 14 B & 47 AR - R4 5w
F 2 S -

ER TR R T ACOOLF SR ERA
AT RRRRARTRTE B AR TR 4 (5P
LHEH BT RE ELEE BN ERSEE BRI
B (G T e A ERERHLLFE - EBSECH
A=OONF = F s TNRSROBEAA | 2 BEHS - Hheifr
AT (EARA PR AL IR LB R K 2R LERZBF
FE R E AR S el A OO A RE  H
1B AR BRI -

3 B S (SR T SR
KA - B B PR £ AR R TR

43
44

15 U.S.C. 78¢(a)(62).
17 CFR 240. 17g-1~17g-6.

-332-



~ 004 = 3 B0 R RAE Lt A e ER Y 21

"4, (Directives ) H R [FEAMAF - 4P #$2003/6/EC (

FeR B FHRIBALT S )~ 442006/48/EC (BB E
¥4 ) DLR#EA2006/49/EC ( BEASR AR FEIE MM 2 A E
Rt ) £ IR MK - BEN S A EPRE R T B
BFAH D eERES AR AEETRER o
AT

1 Eﬁ}ﬁ%ﬁu—cml&iﬁ%

CESRA=OO/N4F = A B4 2 ST - &% B H (55
A DU AT % TR A T GEREMG L  (TRAR T
TRLESFREH - Za o'

Ofefer 7977 BRICEFHE RREHFTHTA - B &
T 97 R FERAA e BB B TR A TR
RATIF

@ B H [Frf BT TR B AER AR A
DL T BTURIE O TR R AR fOR SRR

O H RSTAHRETL AR DR FYTAA -

{ECESRARG{S B B G ikl - o T A R4 -

OEEE BT RO EH L BB (T &
FEAE -

° European Commission, Proposal for a Regulation of the European Parliament and
of the Council on Credit Rating Agencies 11-12 (2008). Available at http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CoM:2008:0704:FIN:EN:PDF (last
visited: 2010.01.25).

% CESR, supra note 9, at 25-26. H Py T & RIREAS | (FSF -
20005 4H[dx 1% T EPARES FIH . (FSB) )~ TRWESEHS (I
(CESB) ~ TEWET B, (ESME) * @BAEH [V prop
%‘ﬁjﬂ » See Amtenbrink & Haan, supra note 29, at 9.
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@ B Rl 3 K SR T BYTIEAE (T A 2 R -
TGO AGH - T8 2 E RGP BT TR~
P H i R AR A

@ B ABasel T MHE 5 M\ SRITREAK - FRTHOH
AL (RSP BB T 5 -

OFEAAEE T LRA TG REE - BRI
EIR -

S b kA o CESREAH H (5ePAF L AR " XA
@, (Industry Body ) ~ 424 > EREFHFEAT AR LHEAS
R EAHA IR ZE - AR E R e A
P B A BT A g -

QR A B FE B PR A

B 5 B B310SCO B8 A7 il B el 1 8 2 4
AIEREC KRR T ERERRIE  BREE 8 ET
R BFRAAE - BT RUEREE  BERRAGFS &
BEYEFATYTART (FRy 234 (global bench-
mark ) - (S X FIRYE - B EERAE TR TR T AR R K
M - T DREL  EEAAFTTERRSE - RERHE 7
EAE AT % A 3 (RS SR (AR R 8 AU R
B ERERL A -

FERCESR ~ I0SCOF AEM & (5o AT B IR b B R AT L 78
& REFFERBAEFRET 7 - B TV E TR 8

(Internal Market and Services ) * fiCharlie McCreevy%ﬁ NS &

47 CESR, supra note 9, at 26.

European Commission, supra note 45, at 3.
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CESR - ESME“(EI0SCOARB # 4 + LA HIEAMAg B F 4 A
B(5RF &% B TR L AR CEBRET 48 BEN
FR (0 B A S BN SR B (L (ST
MFES " B WEFE ASOONF+— R EL Tk
/]# %E}ﬁ,ﬁl ] %% ( Proposal for a Regulation of the European Par-
liament and of the Council on Credit Rating Agencies, hereinafter
“European Commission Proposal”) » —OO/L{F I f KRN & &%
o BELABRAR - EWERM T -

CEEEE

(PR SR 1 F DB A AR R

( Disclaimer ) - BN © " (FF FF T REFCFPFL TR
ROFGREFAARRETRE], BRLIEFR  FHALE
AR EIEEER - (B 5 EFHRAABB T RT HIE
R FFEFFLTRABEHG L X7 - B [REEH
#E%ﬁ%’ﬁﬁ%&iﬁ%%ﬁ’ﬁ#r%%%iJ&r%
O ERTRTRG  BERREFEFFFFE GG
kﬁ%’# BOR IS A 2 AR BT BT - T A
(R AR I L R R » P R L A
EARA v B B ROMATEERAE T
Jo% B ENRSROBZ A - T BHRAR B R ENKS
Wb REBIE AR AT -

49 ., .. N .
% ¥, ¥ “Buropean Securities Markets Expert Group” °

0 Amtenbrink & Haan, supra note 29, at 9.
51 Regulation (EC) No. 1060/2009 of The European Parliament and of The Council of
16 September 2009 on Credit Rating Agencies.
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LB HER AT

ABBAE T TR A (FRE AR F R E R LR
B WA EAE LR TR RTABREAT LR
o L Z B AES T (Section 11) FIAT HERA
( Regulation Fair Disclosure, Regulation FD) - %E}SEC Rule 436
(@MW« " B NRSROEAERZR# » F W THAHEH AN (F5
o BMTHRARBH AL CRRE T — FEET LA
BRI (FH) XH (BRat) 2—& ., % T BT #
B %%‘\ (bad faith ) 2{ & A% (recklessness) Z 4 » NRSROZ
T A AR R (- bR AT R
% AU (negligence) * - B 2+ % B B (53 T R
TR FARTRA IR (BT A LA -

i EEPEVE PEVESY TSR T T kB
ﬁ(ﬂﬁ ' X FR JyERule 10b-57 F %%%{ (EVS-: §-NiTE = |
% BREHERAFES - —OO=F LB A #— FFARET%
o FOEARE RS R EEET  TEROAERERSERDAL

52 Partnoy, supra note 22, at 9.

%3 17C. F. R. § 230.436(g)(1) > 'Rl Fi“The security rating assigned to a class of debt
securities, a class of convertible debt securities, or a class of preferred stock by na-
tionally recognized statistical rating organization...shall not be considered a part of
the registration statement prepared or certified by a person within the meaning of
Section 7 and 11 of the Act.”

o4 Fabian Dittrich, The Credit Rating Industry: Competition and Regulation 142
(2007). Available at http://sstn.com/abstract=991821 (last visited: 2010.01.25).

o R SEE S E S e o

Arthur P. Pinto, Control and Responsibility of Credit Rating in the United States,
Brooklyn Law School, Legal Studies Paper No. 119, 16 (2008). Available at
http://ssrn.com/abstract=1280322 (last visited: 2011.07.12).
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RET - (G FAE S B L BRA LR HHEA
RGBT - T DT RA T ER &
[ 8 =k

2HEPRALRFRE

BEATOERE PR FRTATCELE =5 A F
Quinn v. McGraw-Hill Co. %1 - TR B 27 i BHERAEk
FHET LS FRIAT R B EREAZTE S ETRE R
BFARKPFZHA 0 (REBEHEN REREAT BT
KRBETHEAERETH = AGEAGF - GFHLEY  BR
TN KR (B A IR - A R A TR
Kﬁﬁgg%’%ﬁkﬁﬁ%iﬁﬁﬁﬁfb’K%ﬁ%%é%i
(=2 W

£B=OO0/fF (EPFIE R S L8R TRF
0 RIERLER 2R IR E B R R e gk
KEL A RS EE S TR R R BE
FHERKBERS - WA ¢ T RE ik RS SECEM B
S B SRR ANRSROGEDUAR(E/F 5 L R 45
R i CEXF 0 KIEESR RN A P T e

57

Staff of the S. Comm. On Government Affairs, 107th Cong., Report: Financial
Oversight of Enron: The SEC and Private-Sector Watchdogs 105 (Comm. Print
Oct. 8, 2002).

168 F.3d 331, 335 (7th Cir. 1999).

BLF £} ¢ “any reliance he may have place on that rating to reassure himself about

58
59

the underlying soundness of the bonds was not reasonable.” /d. at 336.
Securities Exchange Law of 1934, § I15E(c)(2). 'pl¥ ¥i“...Notwithstanding any

other provision of law, neither the Commission nor any State (or political subdivi-

60

sion thereof) may regulate the substance of credit ratings or the procedures or

methodologies by which any national recognized statistical rating organization de-
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R AR e

3.5 B 1 LA

FRHAFHLTAEEREE BRI T ERRERA
(actual malice ) ®2 RS A E lﬁﬁ%/%ﬁ%ﬁ?’ﬁ EE - e
ARAY EAGREETIR (FE TR RS B AL 4RLE
B - MR ARG A BT T ROMESE - B R AR
KFEREFRAER - BAPHRT FEE — REFXZRET
TFAEHERE KT " HERRRA L TREETRH "THHo W
ATHBA GREARES S & T T B LRERSATY L
" HEAZETRERI BRIE R AREREEY
HErS M R AE A GREFFES S LARERERA LR
o XBIGTRE PRI RETERE RS T RALE
T TEE, BE SHRAL —WEEXSHE G LR

PP BEE LA A (0 F RS T AL REX
(financial publisher ) > - * T HE M H £ AL RER T )ﬁlﬁ i
M BRER REFERFRFTH G HEE &
FE A2 T3y, (editorial ) B - MR %%X%%E%E Ht
2 (R - R ok S EPA R AR TR R A T
G EF LB R EEELTED

termines credit rating.”

o1 Kettering, supra note 4, at 1690.

62 New York Times Co. v. Sullivan, 376 U.S. 254, 279-83 (1964).
63

o 7R BHEPIF SRR (IS R4 130

lﬂﬁ'ﬁﬁ/‘zomﬁ s %F ) F'f-ﬂ [ = € RS SN TRt oEIE O
B 7 T R R ALY £ R (e
ifif o See Partnoy, supra note 22, at 31.

65 Kettering, supra note 4, at 1690.
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£ BRIk R R TR TR B H R —

W EX L REFLHA K- BEBEE/ > HDun & Bradstreet v.
Greenmoss Buildersj“{r66 ’ %%%E&W%@/\{gﬁ %’\%15%% ,
TR - T AT RO S AR -
A HEATHE £ (market driven) ~ F&y T% RAEBEFLRE
& A KRHY "FEFH, (commercial speech) 5 B FEE —
ARBERERK  (SfLowe v. SECE™H » HFKFAHY

TR AR AL B AE A B AR, (It is
difficult to see why the expression of opinion about a marketable secu-
rity should not be protected ) -

AR, AR R A R B R
HE WEESH T REEW ) LRE R (A G
BOHEIHRAFT AREX /LR F 4 K ERE -

£ County of Orange v. McGraw Hill Cos. Inc.;‘{reg ’ %%Z?%a‘@
PR S RATE E BT SR R TR B
e EAE BEE,  BRBr LT EETAREREE
FREREF B LA - T OFREL TR S ALY &R
DLR AR B B & ~ B ¥ 8% (professional negligence) -
2RI TR - SR SRS - LR
ATRREMFAILTITRTN A0S BT
(‘accurate rating ) ﬁﬁﬁﬁfﬁﬁzﬁ/}%‘%%ﬁ e %% HE— %{g;}f

66 472 U.S. 749 (1985).

’ Pinto, supra note 56.
68

472 U.S. 181, 210 n. 58 (1985).
69 245 B.R. 151 (C.D. Cal. 1999) McGraw Hill Cos. Inc. % TE”‘** By n) TJ
5O Y R S RIS HES **ﬁ&ﬁwﬁfuﬁu : ﬁj:14 il
130-132 -

-339-



28 HAAF &R - - -

o & r%}%?ﬂrj ( waiver ) {g/%l/}%‘i%gﬁ fes |iEE — W
15 TE SR A B IR SRR 1 T A R A -

{{Jefferson County Sch. Dist. v. Moody’s Investor’s Servs., Inc.
" BERE REB NS EFITRAR E T WEFY
(unsolicited rating - E"{%‘%j}‘(%%ﬁ/\%ﬁﬁ gﬁ—g/:%:) o
%%ﬁ%iiﬁ%ﬁrﬂﬁ%%@ﬁﬁi%@ﬁ’E%%ﬁﬁ?%
e BRRAHA Iﬁ@?ﬁ negative outlook ) ﬁ%fﬁ/ﬁ@{%
Bk SRS SR - BT RES - L ARAT
FEFAR AR BT LB ARG HRIEN S E RN B
EDUC RS S W PUT TR P Es 1 T
/]# 5@%@%%’]@% (interference with contractual relationship ) - K
G R AT T 2R ERL - P #HELNE B
AAETRE  TRFRIL S RAS —FEFXZAERE
ThH SR HE -

;307N 7ﬁEAmerlcan Savings Bank v. UBS Paine Webber ( In re
Fitch, Inc. ) %73 CBEH R &*ﬁ}ﬁ%@%ﬁ% , ( Collateralized
Loan Obligation, hereinafter “CLO”) 3 7 » Jfi45 171 4H féﬁﬁ@ T 7,
Bfi( United States District Court for the Southern District of New
York) BHs AAREERE - KFE CREA SR L&
T AR RF L EEE  RERDLEY T EcF ER
#E  (New York’s Press Shield Law ) Tﬁ ﬁ}ﬁ%%’i@ ( journalist

0 » iy S P ETRA (e IS [l 14 F1132 R PEAT 19995 1)
14&mmﬁjlﬂPﬂ

& 175 F.3d 848 (10th Cir. 1999).
72

R4 JV AR S B A S PR SR (S R L4
132-133 -

& 330 F.3d 104, 190-10 (2d Cir. 2003).
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privilege ) ifﬁ%ﬁ%’ EHEERTEFS iﬁ%@a%ﬁ%;i«i@i
B e T R N LS CLIE ¥
H R FERER R IR 7 B R {E (newsworthiness ) W%J%
BBAT R+ = 4 R PP TR - SRS
FHRET PR AT R REEREE£E - F 83

FEORH FE A MERAWNTT - B ERHLEE - BTAS
AEACERFEFY B g HRFEE  AENERE L5
FEEERAT R -

SRE - EXB (FPRE B ERE SR WAHA
TN - RIRRPMERRA A R R AT - AR
AR EEATT LT HRE R L F @ - RIRRA LI &
o RTBRIEE S HE b L 2 CREETIRE S % 2
URFT AL - B JRAEZRF A R T 1 fIR(E At ol DL
KA A BEEE - BRER o A B PR T 0F 3
B R

1450 H

(PRI SRR PR, - TR R LR
EXFFERI FMmE A RPLEIR FXBAATRA 2L
X MERAAEFERE - G X A R (55 (4]
T A BT R A T R ) % BRI -

£BE #=O0=F 2 —PF AR | TR
%‘: » S L T&EE,  (certification ) T‘E‘i ) [ﬁ,ﬁaﬁ%’%é&}ﬁj}zjﬁﬁ%

“ Kettering, supra note 4, at 1691.
Partnoy, supra note 22, at 35.
Pinto, supra note 56, at 16.
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4 BE(e—E fﬁ\i’%ﬂ ( benchmark ) - R 55 1T o B 24 P
B ( the ratings triggers in agreement ) - T JE(E# {ERF ﬁ&%ﬁ%
L H A IR R BT L (S 2 T
FREAFF R BaRE By (G E R R AR —
BIEF L RE (BT B E ek %Tﬁl‘lﬁ{%‘& (accountabil-
ity) - o TR TR T L SRR A TR A
TR T BLLEEE
FRRAMH - X BEEEAEPRE T RERA

(reputation capital ) Zlay » = FRFFME X T @%ﬁ/ﬁ C BT
PUTTAE B BV B PRAE L0 > S RLET BT /e
PR ST R ROt~ R (77 - SRR - Rl (5
A IR P{EAR SRR (TR SR WRRF ST DR e E
L EA LRSS = THERFEHL AR L AR
Mg T EEBER , T BUAEE -

%ﬁ%—’%Frank Partnoy &Xﬁ”i%ﬁ%ﬁ%ﬁ%@%{&% P E
FRR o EEAERET A (P £ T B AN
AGT TR eEATREL  BERFERET LR TEF
% #y#Section 11 DK AT AIFD - J¢NRSRO &Y N\ 7% 7 R AT HiLfE
Ao 3D BB A B AR - EEE L TR T
A TER - RAEATE - ki AREE - e

" Staff of the S. Comm. On Government Affairs, 107th Cong., supra note 57.

8 Steven L. Schwarcz, Private Ordering of Public Markets: The Rating Agency Para-
dox, 1 U.Ill. L. REv., 2 (2002).

& Gregory Husisian, Note, What Standard of Care Should Govern the World’s Short-
est Editorials?: An Analysis of Bond Rating Agency Liability, 75 CORNELL L. REV.,
411 (1990).

Partnoy, supra note 22, at 45.
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o L RERE - TR PR - RPN
STy T FOUESE -

2 B {LEREFIHE
— B B BRI

BH (LGt KA, 53 THKH BB L (Special
Purpose Entity ) ~ {CR AN &£ 3 & TR 584 DL "

( Tranches ) 773 4 B AN - WREFK  FHUFHEHTE
AP R MR A S (T R R 7 2 g S Bkt
e N E ﬁﬁﬁ%ﬁ%ﬁ%ﬁ {ﬁ‘%ﬁ@ﬁfg ( off balance
sheet) = '

%ﬁ%ﬁﬁﬁgﬁa& + B BFEREE (pooling of asset ) HEip#
Jirfe (tranching processes) A EA FHT HEHELBE N4
JEfL - BRIBAREHEEE— R T  BF A A
#5075 1 (equity and mezzanine tranches) # % I - Tioa74% 3
FEREP AR - B B TR R e 5K
A

KT LA BH AR TR B 00w ] R R
FA TSR - A B AT AN -
AT RS TRLER S ARATEFRALEEREEL

(underlying collateral asset) ~ {5/ f& = B Tﬁ JR ) B
# 1B BT RIB LA - R RP ER IRE -

81 CESR, supra note 9, at 8.

82 14,

~343-



32 ®AAFEH F---1n

o [EEHEE RN A e
OETHE BTSRRI
P D - L 4 R
B BEHONE  FUTEFEERA - DRE R F 4 e
B FHER GG BRORBRFTT AL - 5 ARG
R RO FSUARE IR S - PR (R
fHT— (L B AT - 7oA B BT A RS R (35
FEAFRE) » B EE MG DA TR\ BT
Z HFPRIURIE X RAE 5 - 7oA AAUF L3 RELRCE 55 7ok
( rating methodology ) ﬁ/ﬁf!& ’ %%%‘)% ﬁﬁﬁ%ﬁlﬁ%%
T L R e T 1 1]
BITA > B ERTATREZEAR 4 AETFEBITAR
P BITRH TS BRI (R - A
PO S BT RS FRAT LR -
OSSR HES B RZTF
1
Rz ca-R rﬁﬁﬁ’%{%ﬁ; ; (Mortgage Backed Securi-
ties, hereinafter “MBS”) é&’”% , %’Qﬁ?*ﬂ-{:@ﬁ—f‘qﬁh% , Bﬁ%%
- %Tﬁé_ﬁ%,ﬁéﬁb/éﬁﬂl " REREARAE A, (Asset Backed Securities,
hereinafter “ABS”) {FE% * &EHEF -’%ﬁ’,ﬁ( ﬁﬁﬁ’,ﬁ A H
K BPERE - (PR A LA B =000 fo
¥ A F 4% 5 & B CDO ( Cash CDOs ) #84 i AL CDO
( Synthetic CDOs ) {"Fﬁ o
AT BTAEFEREAAA BT L FH/LHE B Ty

83 10SCO, supra note 10, at 3-4.

~344-



~ 004 = 3 B0 T HAE L A e Ry 33

5 (5 R+ B AT RIS RO TRK (L
S 0 SENA R - (VR KB (SR LR - (R B
* AR TR T BB LS 2 6 T
MBS - AR —OO0F  SBARLESTE &=
KRR B R ES0% TR NS E TR L8 bR
( nominal value) -‘%bt,%&%‘blﬁ( , *}1&%%@\1@%@%5@: v =
) £
2 P
A AR A LT B ST AR A IR
TEE B AR BB TA B R £ (R A BT (SR
T W EAFEHRBELITW (0 BE AR RETT
o AR LB A ER R -
#H (LT SIFRMBS T CDO% » {fs & A M35 B In2U &
E e L KRR & - FEEYRRTIR - FH AW
IR T PR AT R I B AR AR
HE ERE BT ARG FERR ZELARFL
KF R REA L3 s LR T ARBG b - TIFRR R EA R
LR KR - AAL > LRRESR B & T ETRFR
0 RMBS SR ¥ RORAES AR L - 40 A i TR
f§8- (Bankruptcy Remote Trust) S 3 B R EH: - /TR DT
BRI (D R e SR A AR R X
O X NFALAR - (FEPA ¥ (OB L A FN
¥ L TR

84 Id. at 5.

85 CESR, supra note 9, at 8-9.
86 10SCO, supra note 10, at 5.
87 1d
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34 44 A Fen EREEE

2 FHH PRI R

(PR (Tt LR BB LR T R EE
R AL AR E (47 ﬁiﬁ?fiﬁi‘ RMBS ‘ﬁﬁj&ﬁtgﬁfiﬁi‘ =
FER A SRR ) DGRA (LB - BBK (LT R
T TR (LB BRT SR AA R - (PR
M B RAFFEEE RRER —EFA£E™

ZEARRMBS 2 52 iU %43 - RMBS Hf S A0 B 47 R0
THK B #1558 ( Special Purpose Trust, hereinafter “SPT”) -
SPTYR DL B{THF » SPTIRE E A & > & DL HAHHAKR
& SPTREEFIRLA § (57 BRTE - 2R RIAL AR
N ISP BT HAET I - 45— (ZE%) B
BRI e (5 B BRI IR S
E%ﬁ%}%}%ﬁﬁm (‘equity ) 1/%’@‘?% L % B RREAR (over-
collateralizes ) DL #HZA 2 (excess spread ) )’ﬁﬁsﬁlﬂz‘sg .

fn H (BF ety - & AR RE §IR AR
SREK HRAAL Bk RER TR
s (S AP B BB H B R A R
e TORARRE - BB CERGAR S - DURSRE - 2738 RER &
R B AT B RO T - RSB ARG H (L 2% By

"ERERL L FFERTT E A DEHARE - R ERRD

B e e S Ak 2

88

89 Id. at 6.
9 1d.
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4. 5% TI

VEEBEE PN

FLARMBSIRETE - 8 Mt F #1355 (g 3
FAEERERER 10 K ELY - T&fﬁ/\f?ﬁ s H
,ﬁ@fﬁﬁ_}b%ﬁ (Loan to Value Ratio) ﬁ%ﬁi@ (3P — B s 4
RS AR DL RRHA P - (EPRAE IR G 0T AR
PR RIS B (LI 3 SRR E TR A
AT B e SR (B (A - (R A T
%%@/ﬁiﬁ%ﬁ? R A %%/P%ﬁﬁ%@%&&ﬁ T A&
P A 5 SORCK b AR BOCE RE + TrHE®

B AR R

EHBRR AL EH] Ry T R B RBIRML N (H mRE]
BFHR DB FEELET O BRI AF
(Stress Test) » 2% 7 j}’i‘—%ﬁ@ﬁ%ﬁAAA% C WEHBRER S
wor %%%/}ﬂﬂ (worst case scenarios ) TEH Z 4R © (FHEE EH
H40% FARAT T B AU RORIER UK b i — %+ %
FAAATFE -t b3 I IR B - B (R2 ) 20% DL L 2 {5
FEHAR (40% L FORRAFE X S0% L AW RS ) » LETF B
ERAR DS AAATT L AH » AMANT L% RARR
P fe20% 2 R AR S0 BE 0 K- REE RAHFA B
AN % - KBDULIER - BIEHT (BBAB) ARIKRE T
ORI (B0 - EEROR "B i, (RER R RENRE
PRI THERA 53R - B L3 WA (S
%ﬁfﬁﬁﬁéﬁ% "H% %4 E &, (losscommittee)  FfZ%kH
BN TR DA R MR -

N

92 Id. at 6-7.
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FERELTTEAFEREFBRAA R 5 EF 85T
RMBS fpif R & fra % X 747 HRPIEL 5 T 20% 2 (5% #
RLRTAAATR - (S B R 18% - /oA A I8 i Ao e
M FRTIR R FSSTTAATT - Ay & oy eaeR T
AR o SPTRH TR - A iy TR TR R AR TAAATS
AR - RESLE HIEF MRS (F30 FHRRIR
2%K b HRFAPHE BB ) - (EA AT R BT F
& ER EAA - RS REERE KRS - BRIFICT © A
M ROTXNBRTHEE - i E—FHLEERTAR
5%93 .
OV &R TR 4R~ RIS
B ERFR PR A SETT TR &
HESPTEES R AR BB AR L - et BB RO BN
BUER AR - AT A Rt R ISR AT S AR
PR IRIRGLAH B8 R GRS &t — 5 B &RALR
BRI AL R BRI RL R B
TEHAUEARE R TR e BT AR A
WA Al e R BB R AR AR - (SR A LR S
BORUEET K REMXFPRR . aHARITTT  FoXF
TORBBNREER  BARERTARIBE LB AT IS
(iR BRI ESAREAESS)  ZASHLEE S
BRALERALAEEARKRS LIS (i BT E0KT 18
FARH FHT R ERABY - 2 ZEEERNL) - FiE
AT BRABIRE . b TR FEER §REER - KA
AR AR 2R AT R RN B EE ¢ A E

93 Id. at 7.
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¥ BT PO (el ™ -
CRERATMETE RIEZLEE

(EEPMiE BB X (LR SR AR s F A £E : 3%
LEFE T % BAK AR - AR PP G ¥ BAe BRE LA Ik
B % ¢ BK T RS TRARSERE E3F  JEAR SOFE
B A R TR A LT A B R T B LR
( quantitative models ) -+ 7 A# ﬁﬁg mﬁyﬁ A FHK
AT ¥ ERBRAN L A AR SOTEE T T RS
fF, T (neutral economic conditions ) » F{EAR BATH fibe s AE
%%fﬂi’ﬁ’:’% , éjj{k‘ﬁl L WEME, (volatility of loss)
AN R -

TR — E AEE T - AT O BT

FEH - PR TAD AR FLET  BIAERTE
AH  ACBEEER S B (FFRARALTT  F
BT - I TR U (S S A A
# 2 ff#}‘/%y’l# ( Arranger ) ﬁ%ﬁ%@%mﬁ% - B (S

MEERHAMEGELFE > BT AR (target) - HBIFFFF L
"#AR L (outcome) - (G ERHALLFE  BEHEERFZL

FEFNED - RIGTRA NS+ TR B R
TR FTER R (B - T HRAF S8 TR (OF (Rerief
A BH T BRI AR DE) R EARRE
BITALRAGHRERRERAN  SET L) e K HE

% 14,

ADAM B. ASHCRAFT & TIL SCHUERMANN, UNDERSTANDING THE SECURITIZATION OF
SUBPRIME MORTGAGE CREDIT 69-71 (2008).
Kettering, supra note 4, at 1681.

~349-



38 Ak AF g - -1

BT D) BT - B RS AES = A AR
FRURETA A 7 2 (5 R ATR YEPee - (ePf A
BHMTHERFR - B o Frank PartmoyH# % » HHHA L
o S L R E R T R E L (gateopener ) - T FE(ER
TR, P

e~ EWERREEARBALTT LR - (G
ERHLERET  TRBEY THIERERFET B TRRY
BCHE SR RCDO S B 4 7R 2 8 - (558 %8 CDO
EHBE (r A - B ) PR BFHRE T
A FRER BA - TR AN - b AFERIF 28 B 3
B F A FeE e IR ARG E O (5
B R BT RTEH R s TRRA W RA efp T8
T BE T FHAAAG R IR B FMAAARR I
b BAMMTER FRAR R KT Sl L B RAAAYE
BB KT SRR AAA SRR AR BER EEFE£E  —
B AAANF BB AR B REA K TEER RTEHX
T & - 4EF R ICRCDOTR & + 3BT o) 3, (4 AR I -
o BIR e (R R AR BT REUEEATE JAAA T
FHG R A -

=~ BIMEIRE NSRS S
OFEZME ~ ERTTEM R EHMY
BHE - B RANTRHERHAFRMBS S 8 588 5

97 CESR, supra note 9, at 9.

Partnoy, supra note 22, at 26.
99 U = -
Ef'ﬁj%'” ~ RS ﬂJ , [ﬂJﬁEEI » 1208 o
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TEERAEREZKER LR BREE H T ERTHRA
(swap ) B MOEFATE R GEAES © B ANLER R RDIRER
IR A WRAPESTIT A (drswaplRiTA R ) » BEF
fort £ T F EASARE (IR ERFRG) AER - TRFHE
FEBUPAR SRR - Bl A LFHEBAARAR BT
B BE AR A RERSS B REARLT - §5 5
FERTTEREGER  FRAFBTLEAFRE -

KT B3 — A A S A TR S O B R - e
THRAETS  TTRTEFEE B IFEREREL " 454
CDO , DR E A ifad Emb iy i safEs 98
T AFBAREL s B S AR RAFITALFT - AFHEDLEL
TE A I WYRE A ESET LR DREE E e
¥ H—AF 0 BARHLEEETAEDARRE B LY
CDOTR & " WERFE 1 LT % B0 F @ (5P TR AT (E
HEAERAE IR TR SR e A B B ST
FE B AR RGP ARR BT T e’ -
OB EASEKBERTS

BAEH LTS AP R DIRMBSFAEH. 2.CDO » SR A & i
CRERFT - BRAARL AN AERFGT "B
(correlation risk ) ~ #-% > e B=F 73CDO Bt —FFRMBSAER * T
RMBS X G i —BERAFNAER » fE B o EACAEHE T & R BEDLA
87 - et REEARETHLETRIGEE 2 BTRMBSHE
R E (37 =R s YT AR08 IR KT 9%

100 10SCO, supra note 10, at 9-10.

101 1d.
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NENGEHA K TRA TARAR I AR - BMIBEE R R
e b A LR SEHR - B R R T R SR T
§E 3 A BOEFRERAE BT T 0 B SR RRAT E
FEBAE AT - BT ESEE

B P (LT SRR DL TR KR B TR SRR E 3 0 K
FRAFF BT - P R $ARER S TT 0 - (6
W ST IR FPEER R - (PR DR RS TR ALK
B ENERLARFEERILTS - Bk PR T AR
FHETEHTH - TE  ALREH LTI T F AR
FE AR [k AR TRERAE T S HERK
FKEEEAS AT ERATERILIRG R - FHALHZLT
& 0 (ERLE STRATL T fuE - TIEERT T AR B R I
FP A (R et SR EE R SRR A RS
FAFF A

CBEKBEFTEBZTHRE

EE TR A BALTFLEER R - D IEREA S F RS
W RN T TR T SR e IR ST
OB EHREEERA - REXT MRS T R BHAAF
¥ BRERY S FRIE EREMEE KT KRR 55
FFRRFRELLLEN - REF BT ATS FERA
REEHRA S IR I TR S OB SR ff % T
o R R TR

PEEPHE 2 F 7 2 TR A T ST

102 1d.

103 CESR, supra note 9, at 8.

104 Id. at 10.
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- 004 = 3 LAl 3 The -3 AR A 4 NEa |

R EEEARAATRAEF T ERALLFE - ReR
¥ BT RS ST H AR U R T
e DRRFLA L S0 RBERRRRTRE - "THER
EA T 2R ETRAN L BT RED RN ER
PN B IR (AR T BRI B DB BRI &R L
T e AR BERA LK FRRTE A9 HE LR
%F% %;%105 .

RN OB AR S S B AR TS —
OB B (EERE B R A L RMBSIRCDO 2 55 W 4 3 &
PR FHRAANE CARR TR R e #
BETHRR HwrERERR LTS -

B2« RECHREFHIBERIERAHEEIERE
— ~ RGBSR
OfESTHE 258

WA b - (EEPAE P Mg - B H (LR
TR AR R LN e ST SRR AR
et WK BETEFS - GFREARTRE SR LI
P S B R e AKF B BN b ECDOTE
® %A B CDOGERMBS 5~ & i R 4 2 BEA, - A+ F
IO T -

BHEE ARG TR D (R P R
Wik - 7B (PR LIRS - TR TR B H

105 Id. at 10-11.

106 10SCO, supra note 10, at 9.
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SRR ARG SRR (L S - (ST
BRAE B AT ATR KR AR L R (R BB - LR
ﬁ%’/ﬁ%}?@fﬁ%@im .

BT - SRS B R RS R - (17
A BN H IR B SR - ) IR -
HTRERE BEFA %’/}Ei% ( underwriting standard ) @,ﬁ R
B EAETAE T T RETRARSRT . FEEL
A fF ré&’”%lrb{%J (ratings shopping) - RBEEEFEE
HEE - T B T B R A TR - Rl R EE TR BN R
CREATR AR R e, A A
B4 & 2 RER TS T HETHRERT LA Y &
agpA08

O¥HETHEE Z REAENRE

EETENS

KRR+ PRI R T B T AAA S
KR KRG EFHAEEL A g - —OONfFF A > New Jersey
Carpenters Vacation Fund#HarborView Mortgage Loan Trust1g g 4
S AR 2 RIETPREEN - S Rt (PR DU
T T AREREEAR T BRGFITART - ST RE
RRARTIY,  LhEE LR 88 ERTATHE
— RGPS 27 — (R SR E B - B
FRBEFT & IMRARFEREY KRR E - RIETF KIE

107 Id. at 2.

108 Id. at 2-3.
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RN L SR P SO TR Y
P

Jooh - T (PR B BP9 - =00
4 /LA » Teamsters Local 292 Pension Trust Fund &40 $EfE4% &
AR R ERE T RARCER R BAT - PR
B B DL R W R ICR R T 5 LT BT AT
ks BRI TR RERE- A D FEHTHES
TORES T @F - IR -

H=OO/\4+t A - Indiana Laborers Pension Fund%’fﬁ%&%@
SF TR ZREABFFMBSH - Fﬁ%@@%;‘%ﬁﬁ%J '
SERRT AT AT S £ R AR - DA RAT
R ET - B ot TR — L I RR T A T
OYFE= + @ - TEREA-OONF+ A=+ HEHHBL L
EEE TR UATA WS 2 (derivative suits ) » H#ian % 7R
7 A TMBSTREH L% BRAKST B &5l
@%K%‘@%%%ﬂ&ﬁﬁ*ﬂimﬁéﬁﬁﬁ&%+@
ﬁﬁg o

FEERY IR - PR AT R AR
50 MRS RO T ERE G B R FRE
B AR - B B TS (self-dealing) - A ER - &K%
B D RHEBTA B RSB o R M - 2B RITEAET

109 Larry P. Ellsworth & Keith V. Porapaiboon, Credit Rating Agencies in the Spot-
light: A New Casualty of the Mortgage Meltdown, 18(4) Bus. LAw TopAy, 1
(2009).
1d.

111 1d.

11

2 Alessandro Gullo & Issac Lustgarten, Credit Rating Agencies: Opportunities for
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44 ATk ¥o= =

AR L RR AP TR

2AHERRR L& #A

TR M+ 3 BN AR AR B PR AR RS AT

Bl BIBAARR R ERE B ARRRE A= OO LE#
PR R 8 PR RR TAB AR BT
KT FHFREBTAN R b = K =00
N < B T AR B AR R AL (P MR B ke
KRR LIR 3 IR OO LT RO e -
8 T (5P B AR TR MBS~ SRR B

"Bz, (due diligence ) l%ﬁl f"%ﬁ:’%MBS% e
R PR IR (2 A % MBS
TR BFRERTEE 4R 2 FHRIER F (Representa-

tions and Warranties ) s,
=~ ek BEEIEEE

IR A > B BEEREAROSCO  CESR - FSF » 599 $H(53F
B ARRR AR B AL 6 BHFARE - XBSECTE &
BEREEA—OO0CHF T A RFARFSE  LA=OO0/N\F#T
%%&% ’ ﬂ%ﬁf%i%%%@%% AP AT

—)ERHE (Transparency ) EATiEERFN8ES] ( Market Perception )

1. %
(D fEEPHA IR R STHOR
Legal and Regulatory Reform, 28(3) BANKING & FIN. SERVICES PoL’Y REP. 1, 11

(2009).
Ellsworth & Porapaiboon, supra note 109, at 1.
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FREBERG  RRERH LAEE T REE NR ARFTET
FIEL B a0 KT - B B TR SRR AT o L AT
HEREERS - B35 2 (G LR AR AR T a3
B AR TR - BEREERAE T T A B R A X
TR IR (5 F St R R R B
e B (EERAE R BUE R R T RS IR B
R TRk B2 0 32 RE F 4 # RO FE L E
o e B R TR R LTI E LR S - AT R aiEE
MM PT AT B R AR B (B R AMEE B R
o Bfe— oAy kA g E' -

QFH WEFF TR RRE

BH LR FEREFT AR fOREBA - RE
EFERAC B — R T R SRS AR -
AT BELFR T RRBAAT fink - (PRI 74354 L
¥ ERBREGEEFEEAF B F T BRI
( homogeneity assumption ) 77k & & EA 87 /W%jj‘&}i &
P - R R BE BAF TR FEFRE - FERT 2L SfE
o BT ERERBA R TR TR R ART YR
i - —HREFETTRNAERLT - FH BB EEFE R
SEE - AREAER  EXRRRRETEEA R
KR PR R A LT S i L IR -

2. T Al
(D) (5 8 BRI B W S
R AR 7 — B Y ERE : (FF & B i
14 10SCO, supra note 10, at 9.
19 14 at 10.

-357-



46 A H F- -

M- —TT G AFEEH (FAAARAa) JIEIERE  hiEg
é‘rﬁﬁ%ﬁ’— ( market event) - &,@%ﬁ;f&ﬁ&f@ EXERE A
i WA MG ERAMLER RN WEIETA - F ik
BRSSP R BB G TS RAN A AT
B BRAGHREIRER - KT - HEAE - RRIGHEREL LT
TERE= & 3 A LRBHAE - 395 T JORRMBSEECDO - iR (7
FFE  EXFETK  HFE L ABT b F B L T
W&HG i

QUL E FEAA

¥ BBH LIRS RATE GRAR R TERR) A
IR E L 28 - FERPAE SRR LR S R AR R
BN RER - TR EARL LT RAL - Eot
SERE AR BB R AP TT  R SR - S (TR SR
{47 BT RIBAR AR - TR £ - T SRR A AR HA
T S TR M ROA T R (5P 4 T R EEL R R
TR % - BN REERR, EART T RAL N #
AR ANET 4 - B A5 EgH LS BRI
(4 BT B3 BT B R A RIS (S ol
T AR BRI B s R AR B JEdR - 10SCO%
&R g VER G AR A LTS R T RAAARLTE
e DRSO T RER R A E TR TR 2R3 -

BEET 2.5

IR - A LSS HRMBS » CDOS 5% (LFR &1
EEFRTENEEWRIR - (FFRA A BT R IFRBRR

116 1d.

7 Id. at 10-11.
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B 57T BT NERE) G ST ERT RIMER - &
HERSBEYHFFER B - R— T 5 EPRERARS
A 3 R~ BB AR R AR T AT B (B B AT R - B
o (SR R TR R E N A EER T EHA R
BFE Y BESUTERRSR BB (R - A8 4 T
(PR EET BB TERTELBALE FOIWEEE - (57
A eI PR R g A o - DB R ERAR] Y B e e
R RN EEJUTE L SR R - KT RGP TS
S BRIORE-EEEE % Fiasl SNV 2o b 3 R
e BH AR -

OB BRI 2 ZE

IRV

TGP GRS - TTERBTAYE - 585
HEBTANRRR  BRFR - 25RE - GEFE HEER
e BRI AP L S AR R A
HH KRG KLIEA T B A G -

— MO oo B - SECHEE tTBH M - 4 &4
NRSROZHF & BB RIT feir iR b2 &% > fig T (5o
METH LR RSN EFE Ry ERTREFRE
ERBHE T RO R A S LA - T ROMORS TR
KRB BITAGS ' - (EIHA L BNKEABITA - B
M B R RBTA BT R ERAAR L BTARR L
Rl BB EAGER - CREMRE - G TAER

118 Id. at 11-12.

Partnoy, supra note 22, at 5-6.
10SCO, supra note 10, at 11-12.
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BRI DB AR A R SR - IR A
3SRk . TR P A B A A & ol 2 P g
BALBEFEATERTM D RA - BT (PR
FRBETHGEFHRBTAREEE - TCDOT 4 R A K
TRFR  EFRANREEE  HAE G BT R R
N BTESTRE T RBR T ERAMEF RER R
%W%121 .

TEEPAE K B BATA T FRCRA - BERAH IR e
W - EERAL - B BTAT T BRI F R B
H HERE (S ERAE (DB T B T S RN B Y
TSR A A T S0 (T AR LR
Y9 BFEk B2 RES TRER K AEREN LA
& RTHEBALEFERF AR &R T
TEHEG b - B F ARR AL EE TR AR E
¥R BR A A

2. T,

A —REARRE EPR T TS LB R A TR
A5, (ancillary services ) B %Bﬁ—%ﬂ/ﬁ]ﬁ@;%aﬁﬁﬁﬁj@
(434 : 5% &G (rating assessment ) 1’%%%} S ETE I R
Fr) ST TH AR ST T A (T
Mﬁﬂﬁﬁ%‘f’?{l#&% P FEFYTE BORE B4R Eﬁqﬁ% > CESRA4 =0
O SRERET - 8 %lh 3 DmPRAg B LI -

EEFPRA IR T A 0 W F BRE R T A nsr R

121 Id. at 12.

122 CESR, supra note 9, at 9.

123 Id. at 10.
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BHBHLES HE RN - AR REY (ST R
ARBESTS (4R i SRS R L e
BT %\ﬁ 1 (private rating ) - {FFPEAE /TR T A BRI
B EBENS A R ORI+ U P
AR DBAAER - FE O BT TS SHRR

" (G R TR BT R AN ER - Bl
AR A R L A ) - AT AIRIEE  HHR
AT ILFFT B T - RBE BRI 25 A R
(SRR (R B DU DA 2 2 7 e RS
mi@%124 .

1B FeA R L H AT BT AT - A RO R TR S

SREBEALFRAR B R AT RRR -
A A AR R B Bk KRR TR
FRTRTALES  FFLRFLARAFRD i R

( mark to market ) %ﬂt%}:%ﬁ% RS R R A
T e T RART + BRI ST U i AT
B AR A el SRR - AR A E R
B TR TR

BPHE

A—RFERAUBIAFTAFELR R Y - Ff EXRT

FRFIE . (PR EE LB AL RBRSY AN - (SR LT
At RPN # - TR 2T A B
FITAB G RINFE LGAHA (B - T — 708 - BRAR

124 10SCO, supra note 10, at 12.

125 CESR, supra note 9, at 10.
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(B AR B (1 P T 5 R (e - (28
ABRERFTAD Y FERR - 8 0 BTARRRA B IF 8088k
M BT (PR T B BT (PR R ORI
A LB BTARRR A LRy - I F Y
FiE A 2R R ETR R R R BT
B g EAEARE  WERR AT ERA TR

ERIFFF A TART 1 TAARRI S5 %
Fi s 2 R B (A R 7 AR G SN - 5 B
AR TR A 50 - AR IRA— G E B (5P X A
A ELEAAERE HHER - KT BRI B BT
R SBTAEARE  BIRRARRTE  THEREAN 3
TARE ) HiETHA o FRER - BREAER - FBTAT
TR SRR AR R B B (P AR A
ﬁ127 i

B ARH LR SAR EBTRT - #IT TR L B
B THREITRSEHALETA - FREEEEA— R ETWE
B o B K (FEPRAE HCDO A 4R I BRI - e RUE ity
"R EERE R R IEREA,  EEEE LAF
&’i el %u%ma .

=~ PR B A i e

B A (EEPRAE PR AT B B B U - 10SCO/%
—OONfFH A BFEAFITHTA - XBSECAHA=OONF 7~

126 10SCO, supra note 1, at 13.

127 1d

128 Id. at 14.

-362-



S 002 G0 RESER L B e Fh Y S

B EHNRSROSA B EE (ZOOAF =A%) - WEFER
AZOONF+— A BEEPlg 8 (ZOOAE D A ERN %
BAUE) - BBEEAWYA R B EPR R E  2E
FEER SRR AT
HEFF T BRI ZIETE

L AR (2 SHRATFIE (P T —i) ™

(EERA R BT BRSBTS
FEAETIFE LMD E K 3 T R 2
EIEER A E R L BRI DR S TERY -
BRI A AR\ - A B R R R
Je Pl R -

) (P PR T & T 7 - (PR SR 2 0 D,
XA R BIR IO IR &k T (5
PSR 7 2 (RIR A -

O (S FeERE B AR R e ol s e
AFFT L ER

O (A M B A B - i AR AR RRE
LB ST O DR B L 2R

@ BB WEAEKER WG B KPR - (FERAf el
T AR R S ARG B @At - AR E
A BARERER LR 1P 7 B (A R G A e
LEBIRRA - (EPRAIRTT BHAY -

) (EEHA MBI & XD T B RN £ 5 A8

129 Id. at 14-15.
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SEC, supra note 132, at 71.
5 Id. at 33-37.
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136 Id. at 38-50.
137 Id. at 9-13.
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8 European Commission, supra note 45, at 4.
Amtenbrink & Haan, supra note 29, at 12.
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140 Article 2(1) of European Commission Proposal.

Article 13 of European Commission Proposal.

2 Article 5 and Annex I, Section A.2 of European Commission Proposal on organiza-
tional requirements.
No.7 of the preamble and Annex I, Section E.I.2 of European Commission Pro-
posal.
Id. at 17.

45 Article 6(4) and Annex I, Section C of European Commission Proposal.
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14 . .
6 Article 31 of European Commission Proposal.

147 Gullo & Lustgarten, supra note 112, at 12.
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The Role and Responsibility of
Credit Rating Agencies in
Securitization: From the
Perspective of the Subprime
Mortgage Crisis
Tien-1 Chiu’
Abstract

Starting in the second half of 2007, the U.S. subprime mortgage
crisis sparked and triggered widespread disruption of the global finan-
cial system in 2008, and the global economy suffered a great recession.
The subprime mortgage crisis can be attributed to a number of causes,
including securitization and credit rating agencies. Through an
“origination to distribution” model, securitization transferred the risk of
subprime mortgages, their “toxic assets”, to global investors, which
triggered the subsequent global financial crisis characterized by
“systemic crisis” and “credit crunch”. Credit rating agencies were
blamed for underestimating the credit risk of securitization products,
which led to wrongful credit rating. As one of the “gatekeepers” in the
financial market, credit rating agencies failed to signalize warning to

investors when the market situation deteriorated, resulting in the loss of

*
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investor confidence. Their “reputation capital” became impaired.

During the subprime mortgage crisis, some international
organizations and regulators reviewed the role and responsibility of
credit rating agencies in structured finances. In February 2008, the
Committee of European Securities Regulators (CESR) published a con-
sultation paper entitled “The Role of Credit Rating Agencies in Struc-
tured Finance.” In May 2008, International Organization of Securities
Commissions (IOSCO) published the report of “The Role of Credit Rat-
ing Agencies in the Structured Finance Market.” In July 2008, the U.S.
SEC released “Summary Report of Issues Identified in the Commission
Staff’s Examinations of Selected Credit Rating Agencies.” In April
2009, the G-20 stated it would impose “more effective oversight of the
activities of Credit Rating Agencies” in its ”Declaration on Strengthen-
ing the Financial System.”

The subprime mortgage crisis uncovered the flaws and misconduct
of credit rating agencies and provided a good opportunity to review and
improve them. The present essay attempts to find the causes why credit
rating agencies made incorrect ratings in subprime mortgage securitiza-
tion and analyzes the aforesaid proposal for improvement of interna-
tional organizations or regulators. In this essay, we also review the role
and responsibility of credit rating agencies in securitization, and make

recommendations for regulating credit rating agencies in Taiwan.

Keywords: Asset Securitization, Credit Rating, Credit Rating Agencies,
Subprime Mortgage Crisis, Subprime Mortgage, NRSRO, Gate-
keepers, Basel Il, Structured Finance
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