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7 Maxtone-Graham v. Burtchaell £ 9% - FE5 7T — KL 5
"4E7REI A, (Pregnant by Mistake) By F - LR T £ HE
REFRAABMBEEFL LT HOHE  HENB—REFIHKEE
HFREWEHR - HREREF - AR REEE TS RADEIK
BNECDHBNEY EMBREEEEESE ZERGEERNZE
WHEHEBER "HAERNEFBETHERAEFEZYE 24
AP G AR B B A R R R 30 RS B AU R T 8 L
FisattEREE%  FRAAMEAEERN LAY Mk
Richard Feiner & Co. v. H.R. Industries— £+ - ti &R HLEZFF H R
HE2BPEE KNERERE  TRUTHE - ERAEEER
MENEABHER "AAERREFFRETHSEAEFEEZDE
AT EE  BERATHRZATA  EEFEERUAZFERT
BN (public domain) - % F FAERTE - HLH R
Tz T REELATYES -

without insuring the public awareness of the original work—there would be no
practicable boundary to the fair use defense.”).

No. 00 Civ. 8240 (AGS), 2001 WL 1262964 (S.D.N.Y. Oct. 19, 2001).

803 F.2d 1253, 1260, 1265 (2d Cir. 1986).

10 F. Supp. 2d 310, 311-12, 314 (S.D.N.Y. 1998), vacated on other grounds, No.
98-9390, 1999 WL 385763 (2d Cir. June 4, 1999).
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18 = dF % ERERE N L

T REERH R

TELMHET  TEORAERALTUREREAEFH 2
Wb EEHY B s BEEERs  ETUTHARMNLER
JA g A7 BEIT S - Jessica Litman#y#% B ok B o4 35 1 9%
AT AE R 2 BIE - BTG o A IE A AL R
N TR RF 5] B A % 5 £ B2 (e HE 5 K £ 4 Nimmer
MAZU M EA AR — G EE TR EMEBYE 2
2gH Y FHREHFENLERE  FIRAZER LK - AT
FRATAEELRE  2HE  HIRTh THRERILLE
{2 AT A 1% 5 Rebecca Tushnet#3% 8138 242 B th 5 7 i 4 38 {F
FlE BB TR A RER ST R AR EEELYE
%E’I%ﬁ%ﬂﬁ?ﬁ%ﬁ%%ﬁﬁ%#&&#z%ﬁ@é%

CETRE T RE g EE> .

Greg Lastowka(#% Al I E H B WM £ % - LA AT
B R BRI AR TR RS B AT 6 K A

3 Crews, supra note 23, at 131 n.87; Otto W. Konrad, 4 Federal Recognition of Per-

formance Art Author Moral Rights, 48 WASH. & LEE L. REvV. 1579, 1627-1628
(1991).

See, e.g., Michael Traynor & Katy Hutchinson, Some Open Questions About Intel-
lectual Property Remedies, 14 LEWIS & CLARK L. REV. 453, 465 (2010).

LITMAN, supra note 2, at 183.

MELVILLE B. NIMMER & DAVID NIMMER, NIMMER ON COPYRIGHT § 13.05 [A][1][d]
(2000).

Laurie Stearns, Comment: Copy Wrong: Plagiarism, Process, Property, and the
Law, 80 CAL. L. REv. 513, 530 (1992); Martin H. Wiener, Thievry Can Be Legal:
“Fair Use” of Copyrighted Material, 2-FEB NEV. LAw. 17, 20 (1993).

Rebecca Tushnet, Legal Fictions: Copyright, Fan Fiction, and a New Common
Law, 17 Loy. L.A. ENT. L.J. 651, 680 (1997).
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#%0 . B A Lastowka ¥ 2 34 4 10 18 A ¥4 ] £ BT AZ 7 B AR 2
TEHZEAMB RN TEEE  EWAK T A A L (T FEA
BlEEAEY > BEAIRAREF WMo THE  HAFEALR
BB —REE W LAl fEH EY o AT o A7 3k Tushnet % # 47 %
Lastowkaz tt % F## 1~ UL & #& - Tushnets® % DLBLH B & 3 F A I
T BT AR SR R IR R R 2 PR BT - B BUH A 3R R R BT AT
CHREMENTHEESE THREPELERE  HAFETHT
MM AAZRAEERMEBEEY

A RERACEERMTT A ZME - TR EHFINE
Lastowka ¥ # 1 2 ¥ 5k > Ben Depoorter%s Bl 38 & JE A Z (Erg ik &
T—FELDHTRHREENFEASL  REAMAAFHTIEE  AF
FIRATAN BRI AEER  HAZEEERE  EXATHRZE
b FREARSAEERALEZ TR ENMEY AL T B
FLERM ZASEAMzRBEEGEREFRETEIL—EHRH
B R B #| E (compulsory attribution system ) - K1 4% 5k & ¥ {F
Fz&E  REMAAERER B RRZEFEANRARARERSZ
FHEBEREMELEY LS TRELW TRYAE AR ERT
e Z FEAE) BN FAZEG AR & T2 HEE -
BAMDERARBFHAZH R RTRSQE LR - B

40 Greg Lastowka, Digital Attribution: Copyright and the Right to Credit, 87 B.U.L.

REV. 41, 84-85 (2007).

1d. at 49.

Id. at 53-54.

Rebecca Tushnet, Naming Rights: Attribution and Law, 2007 UTAH L. REV. 789,
818-19 (2007).

Ben Depoorter et al., Copyright Abolition and Attribution, 5 REV. L. & Eco. 1063,
1074 (2009).

Id. at 1073-74.
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20 M4 S FEIEE

MEAFANZARFRAEG TR - T4 HEH 2 F FEACHE LN REE AT
AEFALBRERE  BRELGFEEART 2t % - T A%
B AR R EB | B R R -

=~ HABR AR 7

EEEEMERAERN S EHEREHRREY - TR
THEEAE RGN  wEE—ANNEZE R SRR
FlEE =t HaAE  BTHRINTHZENF A - HEMZER
FE2 KR HPT A2 A FRIE (fair dealing) - MY EZFELE
RAGK : AREZ AN TAPRERYZEUN 2 E M ALLHE
IR E 2 J0 B A o M —OOOF B 7 2 1F 4R 3 2815 550 A
B HEA BHRLAOEMMTIRERE  WHABAXE
BE o TANENERE - RESARASERER Y B EY
TEUTHRZAEEREA TR T AASRE L TATR
B ORBA L ERR R REVEEHAM  BREETALZE

6 Copyright, Designs and Patents Act, 1988, ch. 48, § 30(1)-(2) (U.K.) (“Fair dealing
with a work for the purpose of criticism or review, of that or another work or of a
performance of a work, does not infringe any copyright in the work provided that it
is accompanied by a sufficient acknowledgement. Fair dealing with a work (other
than a photograph) for the purpose of reporting current events does not infringe any
copyright in the work provided that (subject to subsection (3)) it is accompanied by
amﬁmmMMWM@mmW)Wﬁ&ﬁﬁﬁﬁﬁW§@@%$ﬂWMm
Cornish7¥ 4% % £l H { [=#H David Llewelyntﬁ’F G4 L VR > 52 fLWILLIAM COR-
NISH & DAVID LLEWELYN, INTELLECTUAL PROPERTY: PATENTS, COPYRIGHT,
TRADEMARKS AND ALLIED RIGHTS 476 (2007).

47 Copyright Amendment (Moral Rights) Act 2000 § 42 (Austl.) (amending Copyright
Act 1968) (requiring “sufficient acknowledgment” for use of literary, dramatic,
musical or artistic work for “reporting of news in a newspaper, magazine or similar
periodical”).
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SR TF B4 R R BB E A 91T R - B R (R A
AEDERTREEE 2L RFERZ LM - BT TATR
MY EHL AR EEEREELETEE - 5 A
EREGZET  SEEFETF LERSRABEREZ LM AEH
AR BN E R EF T RAAR, 2 BP0
MEREEHEET A TATRE | 2 H R
RE%%  SEREGEREBMEE  BHAZEWELEE - WA A
FEZME FAZEEEREFEZLE R ERHEEBLET
BEEZGEHI AN TN RS R RS2 EEY . LR
BZEMEE T ERE —H2 WA EEEN ek E
BES Tz —HE AT THRALZENAAEZAT
WE - AREBEREFZBR DHRZEARRTHBESE
¥ REE HBUFLEBEEISLE ATEETZ H=1A
Bz AL N T RE - A B 2 R R AL o

48
49

MARK J. DAVISON ET AL., AUSTRALIAN INTELLECTUAL PROPERTY LAW 276 (2008).
TCN Channel Nine Pty Ltd. v. Network Ten Ltd. [2001] FCA 108, para 72 (ii);
TCN Channel Nine Pty Ltd. v. Network Ten Ltd. [2002] FCA 146; Network Ten
Ltd. v TCN Channel Nine Pty Ltd. [2004] ALR 585 (HC).

JOHN S. MCKEOWN, CANADIAN INTELLECTUAL PROPERTY LAW AND STRATEGY 290-
92 (2009).

ekl R [ e T 2 AR RS I (AR SY65 R BT 2 f ALY P
SRS R B WA R TR G - o ey
T o 2 BT 2 AR RCE L B PR o [y 2R - See id. at 290-
91.

Copyright Act, R.S.C., ch. C-42, § 29.1-.2 (1985) (Can.) (requiring for the pur-

poses of criticism or review and news reporting that “(a) the source; and (b) if

50

51

52

given in the source, the name of the (i) author, in the case of a work, (ii) performer,
in the case of a performer’s performance, (iii) maker, in the case of a sound re-

cording, or (iv) broadcaster, in the case of a communication signal” be mentioned).
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22 HAAFEH F--=1n

EHMERZEREARFTE  LaFl sl T RESEE
(Dead Sea Scroll Case) # @ #E e &I EY » EEHFE &
FEEERIABFEANEIERE  ERLERTREEMZE -
HARBR R o - B R E R A A
# o R E R ATEER R R A - R R R R E 2 R

B2 ARERRSEERD TP BT

AR > BAREEXBEENNFLER L& Bl EREHR
W R AET AR R R EE RN A ATS W
THR AT AR REBEE (AL EER T+ 20
EHRETH MR —ERTWARAOGERE SR HARENEHZ
AR WHMEZSAXTREFRERRZEBARIRE A E M
i HEZ > MAEZRETRANFFASERGEENMEWE
FRAE A 80 Bl By b 2 B AR fBr R R A STULT Je A7t B R B 3 {F 4
R GREM B L B RAE - B REE A R AET
mEEm R E AR ARG L RRERA - & W
hEFF AR KARBEEAMMRGEER RS RATHBZE
T AR AR AT A > s Rk ERE

3 Galia Aharoni, You Can’t Take It With You When You Die...Or Can You? A Com-
parative Study of Post-Mortem Moral Rights Statutes from Israel, France, and the
United States, 17 U. BALT. INTELL. PrOP. L.J. 103, 114 (2009).

?ﬂﬁﬁ ST8IE= BYOfEH L » ’%’?Eﬁ B FEAI I RIS Y B
Rl A S i s R T2l R I R ) () P o nEE H
% o See EUROPEAN UNION DATABASES DIRECTIVE, arts. 8-9 (1996), http://www2.
echo.lu/legal/en/ipr/database/text.html (last visited: 2010.12.31). Fﬂ’]ﬁ N S RES
PR LT 4] 25 2 3 (i LR o B AL ERRYR g -

fgj’#] WIIFYE FHAEF] (sui generis right) -
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FARZEBHERE -
— ~ FHPRER B I B RIRA

SEFEHEE R REEH M ANTEEZ FHELRE 2R
ARG P EE  AEERNBARLRENFATEE T
tﬁ%w%%li%%~ﬁ~0$ﬁ%&($mmOﬁMm>%m
2% TR AV A AU Al R A T
ﬁﬂm%Aﬁﬁ’T&%m”ﬁ% HABREEHETHE N2
FRP - HEE T AT ERERAEERNMA - LB EEERT
R AR EENAEFERNBA TR —ABAERERX
0o Ebh  BAABHABERWLEEHEERE T TIELTHAHE
FIRSI R AT AES — e s maeBEARNTRE
Eﬁ%iﬁ\%%ﬁmmﬁ%éﬁu%ﬁﬁ%ﬁ%i%%ﬁ%%ﬁ
‘% °

BT R 2 RSB AT SRR F A
Bl EHEABEZIMARBEANTASEAEE R 2L EEHE A

55
56

WILLIAM F. PATRY, COPYRIGHT LAW AND PRACTICE 718 (1994).

fd. SO 2R g R A R AR Y R % L Maxtone-
Graham v. Burtchaell, 803 F.2d 1253, 1259 60 (2d Cir. 1986).

PATRY, supra note 55, at 718-19; Folsom v. Marsh, 9 F. Cas. 342 (C.C.D. Mass.
1841) (No. 4901).

17 U.S.C. § 107. ﬁ'%%ﬂ’ A o i’ 3 LLITMAN, supra note 2, at 68-69.
WQW%ﬁu@@ﬁﬁﬂA®HMWﬂﬁm AR BT 2 SRR
IR D BT (F IR (SR E LB SR P
- ?‘}ﬂﬁ? I Pf’i%%?ﬁi[l'ﬁl IR K o KE'Adolf Dietz, Germany, in INTERNA-
TIONAL COPYRIGHT LAW AND PRACTICE § 8(2)(a), at GER-100 (David Nimmer et al.
eds., 1997).

See, e.g., GOLDSTEIN, supra note 3, at 293; CRAIG JOYCE ET AL., COPYRIGHT LAW
116-77 (2006).

57
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24 Mokd E e F- - 1

G5 A EE  EE B AR RE L BT
BREFTHBEAIL—ARBERRAN MER L ELEFRANZEHE
EREY  EAREERTERRREE LR S KB B EY
TEBGRBLRTHZEEAE  BELEFEARTAEHAENE
BEARELEGERFAF AU TEES  BEAEZEARFAA
BHELLWGE (WAAASEER) ZH0 - BEWRXHEF
SREBAITHEAE L R T EERE

HEz  AHGREYTHARSE R THRERES LHREEN
Wl 0 (EHE R A - % Bl o % % F 4 3% 2 4 Paul Goldstein#
BEYIE  EEBE ALY RBEFARELERASHMTE
TR ME M - AT H B4 # (author’s rights) - # % A
LB E R WL LEE MR LR LR - B
BT REFA LR ENE AR E  UREEETHLERE

61 See, e.g., BOYLE, supra note 2, at 28-35; Dane S. Ciolino, Rethinking the Compati-

bility of Moral Rights and Fair Use, 54 WASH. & LEE L. REv. 33, 38-39 (1997);
PAUL GOLDSTEIN, COPYRIGHT’S HIGHWAY: FROM GUTENBERG TO THE CELESTIAL
JUKEBOX 137-38 (2003). @ INBI (1542, » CROP SR S B 2
Fisp 7 1 PR B R O B - TR R (B 2 B
BT U 7 [ AT LB S [ R
A o T B [ @RS (5 S R R S e [
A PLRLIE ) % O R R B 1= R TR G, > = BB
ﬁ§£4 » F149 o

Adolf Dietz, The Moral Right of the Author: Moral Rights and the Civil Law Coun-

tries, 19 COLUM.-VLA J.L. & ARTS 199, 199-203 (1995).
Zi B LETETA -

GOLDSTEIN, supra note 3, at 286.
65 Tushnet, supra note 39, at 790. 7 =413 (B3 [ﬁﬁf{, = S RIREY- 0 7 ﬁﬁ
PR AU (5 [ 8 PR S 2 9R0 65 > % flLamothe v.
Atlantic Recording Corp., 847 F.2d 1403, 1407-08 (9th Cir. 1988).

62
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F R A1 o T 1k 3% 45 B 2 (4 3 22 % Adold Dietz#{#% 1 M2 - K&
BRAWEABEABENETS PR ELF AN OHEARAT
EERANAE  FAREEHEALARNAMEAATASE
(faimness) Z Fl % P aE" s @ H£ESEYHE - £ HESL
B4 TR AE B SR HE 2 o A T A ) 2 B ST B JE TR B R R AW
THERTAATE R HTAEEHEZEARELHT LN
& e E

HEEAREFAET  BTEREZEARERE - B2 FR
BENTIAGY —HAEFAZHAZARELEZLHETAS B4
BAETRER  BGLEREET 2T ERE S ZEKR
ERASHAAGHEER  EENEE T EHEAZSEASE - AT
B R AR ARG R TRt i A B TR Bk BRR
L BHEEEESATHEREALTAGKZAE  HELE
RERETAEEHNEEPEL AT - S8 bR e e
FEAMAME AT R G B FAREEZEASHE
WM ERZ WRGER_TH EEHAZERES AT OGN
THRER  REIRESEES T AGBLRTHTAHE -

% Govpstem, supra note 61, at 138-40. F}IEJJF?‘FTJ%T [FilF (A e (g7 )
o WP’%EiJane C. Ginsburg, 4 Tale of Two Copyrights: Literary Property in
Revolutionary France and America, 64 TUL. L. REV. 991, 992-94 (1990).

67 Dietz, supra note 62, at 225-26. ﬁﬁﬁ g ﬁ'%%ﬂé]‘ﬁ'ﬁ » fi' 2 JLGOLDSTEIN, supra
note 3, at 284-85.

68 Konrad, supra note 34, at 1628-29; Lastowka, supra note 40, at 62.

69 . iz S - g e O sl ~ Al _
2 pLBBIR [ L - F1208 o RUBSFEAVE o 25 B (SRR (DRI R
HIET > BYA4[KZ ST641E 2 fol 2274 IR W I A ’?I’?%Ef » ] BT6S {5 PIIRL 5 5
Bk VA 2 PLERRLE [ﬁJ%‘:l » F1195-196 -

70 f f

[ 7 (e Bye6 =t i o Ty P = By o = G T o R
o BN VAR SRR T 2 RYRE L O BN R R R R B
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M EREEFRIAMGECAREFFABEREZNTEHR
BELZLE  WIL BAATHRAGEMERN ZHRT - HHEHR
ERUEFEEE ST IR AL R E A A B AR I
BEANTHGE B F 2Bk - B BT HEGE —HEZ
METTRUTE 2 REAEMER PR RATZEA -

o~ EBIEAE R AKSHE B S BIE PR Tl 22 B R A

DBz BB LEFPEEABEZELI TS &
Y HBET AL ASER TSR R R A BikEx
—REOFRBAHTHSFHL  SEEHEHER AL EREL R
HEATR?  BEMBT SN EE e EE TR A TS E

3, EEZEA—LNLEmWNMEENEY (Berne Convention )
% THEBERWAESELRELEALE  ERH ST %44

A %Eii@ﬁ?ﬁﬂ?ﬁ'%ﬁﬁﬂ‘@ Eh92=F 15J6E'?ﬁ'3§% 4757091001 146255 % M=
2 FED TR (A LI SR 1 Al et
‘ vﬁ?,% ) T2 B - L RT o R RO i P (S S04 1
I%IFD E ] . LLI'[%;%W,JEJJ‘: /ﬁt ﬁlﬁfzﬁlﬁt*[ﬂ VE H 2;1/ =R F"F@ I/tfjJL yp TI
%Z“fﬁﬂ‘ﬁ:?ﬂ?e%#@ﬂ%%J 58S 1 | ik et STSZI
%{W”Hk%ﬁ-@m?ﬁquFﬂﬂ\Uﬁ [ RN E W
5! R (10 T PISE - ALY Y R e *64[%1
Bl o 4T BB (B 2R 8 |P97 P [ IR R T 4%§I1J4Fﬂ Sl
R FTYNR o B N A Rl P S Y (R R TSR
PR FH IS };’*,;,F CEUHP P N (R B P U I R
S-S S S ’r*"l@J » YA BT ﬁﬂi? B > FS R HOT 2T
PJEF (Al 2 7516|'§5T4f§ DA SRR TR BT64 R SY27F B [ L ] A
o ]?WBJ
See, e.g., Crimi v. Rutgers Presbyterian Church, 89 N.Y.S. 2d 813, 819 (Sup. Ct.
1949).
Ralph R. Shaw, Copyright and the Right to Credit, 113 SCIENCE 571, 572 (1951).
3 GOLDSTEIN, supra note 61, at 136.
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EEEABEET N —LILOFER T EM ZAEF & (Visual Artists’
Rights Act of 1990, VARA ) - k¥ 3% » Sl % 7T ZH 4 & 8
WERTHREBETERERT ™ R SHATE  £EETE
Be Y e (TSR B A A TR AR LB R AR B - sk 2
B (R R 0 R T R A M A RS A L 1R B AR 1 — B R
o R AEER R BT WRIAEMER - NERE
EVARAS & R R 2 E T8 SR (ERE B B AR - b iy R B 7
REERTEEH R PR 2 R TR E T RS A
REmABEERNENREZRE  GHAGEGERRANFESTE
B 5150 % — & (First Amendment) °¥ S E B2 EE £

" 17 Us.C. § 106(A)@)(1)~(3). (FURL R S M A (p R ) ot et o o

b1k P Rl 25 o (e 2T 18 5 = %ﬁ@?? LY AR ET R - 1d.
§ 106(A)(d)(1)~(4).

V6T RS s U (5520055 HPSRY T SCRIRY ph W ey [ e
(Report on United States Barriers to Trade and Investment ) %Fﬁ?; flT o ﬁ'ﬁﬁ%\
B s A= frﬁ@;l/ W MF FE PR RV RIS > 2 [LPAUL GOLDSTEIN, IN-

TELLECTUAL PROPERTY: THE NEW REALITIES THAT COULD MAKE OR BREAK YOUR

BUSINESS 196-97 (2007).

Id. § 107: “Notwithstanding the provisions of sections 106 and 106A, the fair use

75

76

of a copyrighted work, including such use by reproduction in copies or phonore-
cords or by any other means specified by that section...is not an infringement of
copyright.”
" Roberta Rosenthal Kwall, Copyright and the Moral Right: Is an American Mar-
riage Possible?, 38 VAND. L. REV. 1, 68 (1985).
(EH A I S H L Y B R TR T (ST o (P
U T PSRRI o [ R TSI 5T 1
PO ARV EEEUINE « (S RGBT R P 2 ?%BJ PR
HEHH g -
Konrad, supra note 34, at 1627. Fﬁ%ﬁ?‘ﬁi’fﬁl BRI (S frﬁ@“%@ﬁﬂ'ﬁﬁdf E)
= [E1-% Y i#T > o+ 2 [LRoberta Rosenthal Kwall, The Attribution Right in the

78
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T E AL EEAETREE T EEABEEAFALE
WRIEEHE AL - BF L Z M AMSB R A BT 565 6 4
@80 5

EHE AT B EAVARAE (f ASH 2 6 Wil
BHEAZH AT AR ERRABER  FED QBEZEAR
B2 eEE WS AhREZTHESZ(EE - ¥52 WHULT
BT EEARERN SRR AT ERZEE - EERAHAR
FEAE RO R ERAREHZEREG  RFTEESLE
FRZHERAENE THEER RS, TIERE THEER
EHZRE,  whFALBEFEAZHATAT TN EEEEA
M M KT - KX LA - sUbfE REALEARIEL
BHAZABE X EREFERFLMABANABRERA-TE
Yo BEARBEE R ERLABIN T EHEASETAS
Tz ENY  HA 22 BA%Y gBRUEZHKRAR
B BB P ERE  THRHAR AR AR E
KEE WEABBELELEFRRAFZLEE  BEREFZHE

United States: Caught in the Crossfire Between Copyright and Section 43(4), 77
WasH. L. REV. 985, 1028 (2002); WILLIAM M. LANDES & RICHARD A. POSNER, THE
ECONOMIC STRUCTURE OF INTELLECTUAL PROPERTY LAW 286-87 (2003).
80 Ciolino, supra note 61, at 60; Jane C. Ginsburg, The Right to Claim Authorship in
U.S. Copyright and Trademarks Law, 41 Hous. L. REv. 263, 264 (2004).
L, [ IT200 -
B pLY (B 512115%
I RN RRL - BB BB FTE RS l"E“Fﬁ@FI‘ F\[Fg;@%
fORBH [T ERL IRV T R SR S IMF*%W bl AR, l"p
Ehj@?f@l_ﬂj% » S (B " )Fﬁ;}@j/&ljj > TR l—’%;*”ﬁl—k I/[Hﬁf[j 3 fLE T

I [fl4 > F170-72 -
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M MR RERELE R E T LB B
=~ FRBIBR T Z R R R R R A i B =

WAXER  — WAL EEREE S WTHREH R
ﬁﬁﬂ%ﬁ%%%%ﬁ%ﬁ?ﬂzﬂﬁ’WﬁﬁﬁmﬁﬁﬁAﬁﬁ
FREE RBRBEETRE  H— AR EELEAZEL
FHEBEE AT IGERE AR 2SS N HEEE N
FEfe s FUFNEZ—EEA T FETH $E T4
ERTEE - FERT L FETNAGE  FATHRESE AT ZHBH
B ERBRZEHEME  WEFEATAEAAE  NEAE R
FMTEEZRAY R AR EREE  BREEREEAT
Wz BN RAREEALTAEREL TR ERAETUT
He, DEDLGENERT MABHEHNEFIZZER
Bl ER RS RAEEAT OGS RENTHEES
WA+ W+ G2 —FFE+E $R+-1 $5+=
o FETEGE FETEHE FRTNAGE EATHREEAT=
BRERAMAEEH  ZBRT  ARAAS AT EZES
HEy  EABREEANTEGE AR RE L AE A EY
bR TRAARTHE LA  EMEERESLT A EREE
FEHE NHEEREAEL RN HILE A — A AT

P AR [ R T PR
| S £ R N ST 1S R2E i IR ['F i s i ) ﬁf{
LR {JFJ & 7 ti,‘a‘:\j‘,&ﬂff E':E;I/ J%E’Q”"FJ l"r—E NN =7 L ) Iﬁ:i:fgf\ e F
U P TR R AR TR G i
B £ A B G T4 Tt
RIS A Ty TP SR o FUR T R - AR
A RN ES TEE RN - LI
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Wi BAXEEZTHARURZEERLE £ RETLERT
BHERTREEAMET RS X THIMA  TABER LY
ERMERZRS  WREAPREA-THERT L TRER -
WAL E L R RE BT AT R o

AT AT REZ AT EE S NG $EHR
TERMEM IR, R (EEEES AT HHREAER
Rz AR T EZES  ARABEESETHE - HAHT
EUH DM EEABERA  TEG L0 ERRLEER 2
REE - s BHMLEELR  FHREN  KEEMEX
SEZEEMETE  FTRMAARNAZ LRI R  EHAEMEA
ZRIBEEAMEZYE - B BREHEREE ST EGES
BERF RSN A2 RE  AEALZHERE BRI TRX
FRREREE A TAGS —HHAG R AR EE AL A B
o BALEARAAETHREE EEAAANTHERT S
FINEATREGE —EL AN BT  RETELI LT AB
ZHEREHE - B HBERER E R 2 I o

RXULE  BAFAAFATH R TR THARLTAHLE
HRABERS  MhATH R RLBHEFRTAEERY

6 See, e.g., Samuel J. Horovitz, Note: Two Wrongs Don’t Negate A Copyright: Don’t
Make Students Turnitin if You Won't Give it Back, 60 FLA. L. REV. 229, 255-56
(2008). [ fifi B~ HEAYEL 19[4 S A1 FYW. W, Story 1 F{ % Folsom v.
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Fair Use of Whose Work?
Making Sense of Attribution in

Fair Use Analysis
Jyh-An Lee
Abstract

Fair use is one of the most important issues in copyright scholar-
ship, and there has been an enormous amount of domestic and foreign
literature on fair use criteria analysis. Nonetheless, Taiwan courts have
been perplexed by whether attribution should be taken into considera-
tion in their fair use analysis. Some of them view attribution as an inde-
pendent issue from fair use, whereas others put significant emphasis on
attribution in fair use analysis. From the perspective of users, many of
them believe that attribution will definitely lead to the conclusion of fair
use.

Attribution has separate and overlapping implications in moral
right and fair use rules. This study argues that courts should take attri-
bution into account in their fair use analysis. Nevertheless, attribution
will not necessarily lead to the conclusion of fair use because further
meticulous analysis of circumstances in each case is still needed. From

a systematic and comparative perspective, this study provides proposals
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to both legislative and judicial bodies on the role of attribution in fair
use analysis. Furthermore, this study also discusses under what circum-
stances users are exempted from attribution when using others’ copy-

righted work.

Keywords: Copyright, Fair Use, Attribution, Moral Right, Right of Paternity,
Character and Purpose of the Use, Criminal Liability
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